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ORDERS   IN    CHANCERY. 


.      COURT  OP  CHANCERY, 

9th  May,  1839. 

The  Right  Honorable  Charles  Christopher  Lord  Cottenham,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Honorable  Henry  Lgrd  Langdale,  Master  of  the  Rolls, 
and  the  Right  Honorable  Sir  Lancelot  Shadwell,  Vice-Chancellor  of 
England,  doth  hereby  order  and  direct  in  manner  following,  that  is  to 
say,— 
1.  That  in  all  cases  in  which  it  shall  be  alleged  that  the  plaintiff  is  prose- 
cuting the  defendant,  in  this  court  and  also  in  some  other  court,  for  the  same 
matter,  the  defendant  in  eight  days  after  filing  his  answer  or  further  answer 
to  the  plaintiff's  bill,  shall  be  entitled,,  as  of  course,  on  motion  or  petition,  to 
the  usual  order  for  the  plaintiff  to  make  his  election  in  which  court  he  will 
proceed,  with  the  usual  directions  in  that  behalf,  unless  the  plaintiff  shall, 
before  the  expiration  of  the  same  eight  days,  have  delivered  exceptions  to  the 
defendant's  answer,  or  have  referred  his  further  answer  on  former  exceptions. 
And  in  case  the  plaintiff  shall  have  delivered  such  exceptions,  or  referred  the 
defendant's  further  answer  within  such  time,  the  defendant  shall  be  at  liberty, 
by  notice  in  writing  to  be  served  on  the  plaintiff's  clerk  in  court,  to  require 
the  plaintiff  to  procure  the  Master's  report  on  such  exceptions,  within  four 
days  from  the  service  of  such  notice.  .  And  if  the  plaintiff,  being  so  served 
with  such  notice,  shall  not  procure  the  Master's  report  in  four  days  ac- 
cordingly, or  if  the  exceptions  shall  not  be  allowed,  the  defendant  shall 
then  be  entitled,  as  of  course,  on  motion  or  petition,  to  the  usual  order  for 
the  plaintiff  to  elect  in  which  court  he  will  proceed,  with  the  usual  directions. 
But  in  either  of  such  cases,  the  plaintiff  shall  be  at  liberty  to  move  that  such 
order  may  be  discharged  on  the  merits  confessed  in  the  answer. 

II.  That  the  plaintiff  in  any  injunction  cause  having  obtained  the  com- 
mon injunction  to  stay  proceedings  at  law,  may  (either  before  or  after  the 
answer  of  the  defendant  shall  be  put  in,  and  whether  such  injunction  shall 
or  shall  not  have  been  continued  to  the  hearing  of  the  cause)  obtain  an  order 
as  of  course,  for  leave  to  amend  the  bill  without  prejudice  to  the  injunction ;  ' 
but  that  such  order  shall  contain  an  undertaking  by  the  plaintiff  to  amend 
the  bill  within  one  week  after  the  date  of  the  order,  and  in  default  thereof 
the  order  shall  become  void.  And  that  in  case  the  bill  shall  be  amended 
pursuant  to  such  order,  the  defendant  shall  thereupon,  and  although  he  may 
not  have  put  in  his  answer  to  the  bill  or  the  amendments  thereof,  be  at  lib- 
erty to  move  the  court  on  notice,  to  dissolve  the  injunction,  on  the  ground 
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that  the  bill  as  amended  does  not,  even  if  the  amendments  be  true,  entitle  the 
plaintiff  thereto. 

III.  That  in  case  an  injunction  to  stay  proceedings  at  law  shall  be  prayed 
for  by  the  bill,  and  shall  either  not  be  obtained,  or  having  been  obtained,  shall 
have  been  dissolved  upon  the  merits  stated  in  the  answer,  and  the  plaintiff 
shall  afterwards  amend  his  bill,  and. the  defendant  shall  not  plead,  answer  or 
demur  to  the  amended  bill  within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled  to  move  for  an  injunction,  upon  affidavit  of  the  truth  of  the 
amendments. 

IY.  That  foreclosure  causes  when  ready  for  heariug,  may  be  ordered  to 
be  advanced  for  hearing,  under  the  same  circumstances,  and  subject  to  the 
same  rules  as  other  causes  may  be  ordered  to  be  so  advanced.[l] 

Y.  That  in  all  cases  in  which  it  shall  appear,  that  certain  preliminary  ac- 
counts and  inquiries  must  be  taken  and  made,  before  the  rights  and  interests 
of  the  parties  to  the  cause  can  be  ascertained,  or  the  questions  therein  arising 
can  be  determined,  the  plaintiff  shall  be  at  liberty,  at  any  time  after  the  de- 
fendants shall  have  appeared  to  the  bill,  to  move  the  court  on  notice,  that  such 
inquiries  and  accounts  shall  be  made  and  taken  ;  and  that  an  order  referring 
it  to  the  Master  to  make  such  inquiries,  and  take  such  accounts,  shall  there- 
upon be  made,  without  prejudice  to  any  question  in  the  cause,  if  it  shall  ap- 
pear to  the  court  that  the  same  will  be  beneficial  to  such  (if  any)  parties  to 
the  cause  as  may  not  be  competent  to  consent  thereto,  and  that  the  same  is 
consented  to  by  such  (if  any)  of  the  defendants,  as,  being  competent  to  con- 
sent, have  not  put  in  their  answer  to  the  bill,  and  that  the  same  is  consented 
to  by,  or  is  proper  to  be  made  upon  the  statements  contained  in  the  answers 
of  such  (if  any)  of  the  defendants  as  have  answered  the  bill.fl] 

VI.  That  whenever  any  order  of  course  obtained  from  the  Master  of  the 
Rolls,  in  any  cause  marked  for  or  set  down  to  be  heard  before  the  Lord  Chan- 
cellor pursuant  to  the  General  Order  of  the  5th  day  of  May,  1837,  shall  be 
alleged  to  have  been  irregularly  obtained,  any  application  to  discharge  the 
same  for  irregularity,  shall  in  the  first  instance  be  made  to  the  Master  of  the 
Rolls,  and  such  cause  and  all  other  applications  to  be  made  therein,  shall 
nevertheless  continue  subject  to  all  the  regulations  of  the  said  General  Order, 
as  if  this  order  had  not  been  made. 

COTTENHAM,  C. 

Langdale,  M.  R. 
Lancelot  Shadwell.  V.  C. 

[1]  Vide  Lewin  ▼.  Moline,  1  Be?Y.  99. 

[2]  Vide  Logan  v.  Baines,  10  Sim.  604.     WiUon  ▼.  Applegarth,  id.  657. 
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COURT  OF  CHANCERY. 

10th  May,  1839. 

The  Right  Honorable  Charles  Christopher  Lord  Cottenham,  Lord 
High  Chancellor  of  Great  Britain,  by  and  with  the  advice  and  assistance 
of  the  Right  Sbnorable  Henry  Lord  Lang  dale,  Master  of  the  Rolls, 
and  the  Right  Honorable  Sir  Lancelot  Shadwell,  Vice- Chancellor  of 
England,  doth  hereby  order  and  direct  in  manner  following ;  that  is  to 
say,— 
I.  That  every  person,  to  whom  in  any  cause  or  matter  pending  in  this 
couit,  any  sum  of  money  or  any  costs  have  been  ordered  to  be  paid,  shall 
after  the  lapse  of  one  month  from  the  time  when  such  order  for  payment  was 
duly  passed  and  entered,  be  entitled  by  his  clerk  in  court  to  sue  out  one  or 
more  writ  or  writs  of fieri  facias^  or  writ  or  writs  of  elegit,  of  the  form  here- 
inafter seated,  or  as  near  thereto  as  the  circumstances  of  the  case  may  require. 
U.  That  upon  every  such  order  hereafter  to  be  entered,  the  entering  clerk 
of  this  court,  in  whose  division  the  same  may  be,  shall,  at  the  request  of  the 
party  leaving  the  same,  mark  the  day  of  the  month  and  year  on  which  the 
same  shall  be  so  left  for  entry,  and  no  writ  of  fieri  facias  or  elegit  shall  be 
sued  out  upon  any  such  order,  unless  the  date  of  such  entry  shall  be  so 
marked  thereon  as  aforesaid. 

III.  That  such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff  or 
other  officer  to  whom  the  execution  of  the  like  writs  issuing  out  of  the  supe- 
rior Courts  of  Common  Law  belongs,  and  shall  be  executed  by  such  sheriff 
or  other  officer,  as  nearly  as  may  be,  in  the  same  manner  in  which  he  doth  or 
ought  to  execute  such  like  writs ;  and  such  writs,  when  returned  by  such 
sheriff  or  other  officer,  shall  be  delivered  to  the  clerks  in  court,  by  whom 
respectively  they  were  sued  out,  or  be  left  at  their  respective  seats,  and  shall 
thereupon  be  filed  as  of  record  in  the  office  of  the  Six  Clerks  of  this  Court. 
And  that  for  the  execution  of  such  writs,  such  sheriff  or  other  officer  shall 
not  take  or  be  allowed  any  fees,  other  than  such  as  are  or  shall  be  from  time 
to  time  allowed  by  lawful  authority,  for  the  execution  of  the  like  writs  issuing 
out  of  the  superior  Courts  of  Common  Law. 

IV.  That  if  it  shall  appear  upon  the  return  of  any  such  writ  of  fieri  facias 
as  aforesaid,  that  the  sheriff  or  other  officer  hath  by  virtue  of  such  writ  seized 
but  not  sold  any  goods  of  the  person  ordered  to  pay  such  sum  of  money  or 
costs  as  aforesaid,  the  person  to  whom  such  sum  of  money  or  costs  is  paya- 
ble, shall,  immediately  after  such  writ  with  suoh  return  shall  be  filed  as  of 
record,  be  at  liberty  by  his  clerk  in  court  to  sue  out  a  writ  of  venditioni  ex- 
ponas in  the  form  hereinafter  stated,  or  as  near  thereto  as  the  circumstances 
of  the  case  may  require. 

V.  That  on  every  such  writ  of  fieri  facias  and  elegit  so  to  be  issued  as 
aforesaid,  there  shall  be  endorsed  the  words,  "  By  the  Court,"  and  also  there- 
under the  calling  and  place  of  residence  of  the  party  against  whom  such 
writ  shall  be  issued,  and  also  the  name  and  residence  or  place  of  business  of 
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equally  between  his  said  daughter^  Ann  Bradford,  and  his  grand-daughters, 
Georgiana  Pierpoint,  and  the  defendant  Mrs.  Armstrong,  by  her  then  name 
of  Mnry  Augusta  Tilt,  a  copyhekj  thessuage  and  premises,  situate  in  Brighton 
Place ;  to  hold  the  same  copytitid  premises,  and  the  appurtenances,  unto  and 
equally  between  his  said  "daughter,  Ann  Bradford,  and  his  said  grand-daugh- 
ters. Georgiana  Pierppiirt'and  Mary  Augusta  Tilt,  during  their  joint  and 
several  lives,  as  tenafiis"  in  common  ;  and  in  such  manner,  that  neither  his 
said  daughter Jxor.fris  grand-daughter,  should  anticipate,  sell,  assign,  or  dis- 
pose of  th«ir/^efreral  and  respective  life  estates,  so  devised  to  them  in  the 
said  copyjjoftf' premises  and  the  rents  and  produce  thereof;  and  so  and  in 
such  /fipAAer,  that  neither  any  husband  or  husbands  of  his  said  daughter  or 
graptj-datighfers,  should  have  or  acquire  any  right  in,  or  control  over,  the 
fife  estates  or  interest  of  his  said  daughter  or  grand-daughters  respec- 
[*3J  tively ;  nor  should  the  same  be  liable  to  the  debts,  'control,  forfeiture, 
or  engagement  of  any  such  husband ;  and  from  and  immediately  after 
the  decease  of  the  survivor  of  them,  his  said  daughter  and  grand-daughters, 
upon  the  trusts  therein  mentioned.  And  from  and  immediately  after  the  de- 
cease of  his  said  wife,  upon  trust  for — and  the  said  testator,  thereby  gave, 
devised)  and  bequeathed  unto  the  said  Mary  Augusta  Tilt,  one  undivided 
moiety  of  a  copyhold  messuage  or  tenement,  hereditaments,  and  premises,  in 
East  Street,  Brighton ;  and  also  the  entirety  of  a  leasehold  coach-house  and 
stable  on  the  west  side  of  Jubilee  Street,  then  in  the  occupation  of  Patrick 
Conolly,  or  his  under-tenants,  erected  on  a  pait  or  piece  of  land  holden  by 
the  said  testator,  under  lease  from  John  Paine,  for  a  term  of  ninety-nine  years, 
as  therein  mentioned ;  and  also  a  piece  or  parcel  of  leasehold  land  then  used 
as  a  garden,  and  in  the  said  testator's  own  occupation,  situate  on  the  north 
side  of  Jubilee  Street  aforesaid,  adjoining  to  the  said  coach-house  and  stable, 
and  being  other  part  of  the  ground  holden  by  the  said  testator,  under  lease 
from  John  Paine ;  to  hold  the  same  last  mentioned  premises,  with  the  appur- 
tenances, to  and  to  the  use  of  the  said  Mary  Augusta  Tilt  and  her  assigns, 
during  her  life,  subject  as  therein  mentioned,  and  with  such  limitations  or 
remainders  over  as  therein  mentioned :  and  after  some  other  bequests,  the 
said  testator  directed  and  declared  it  to  be  his  will  and  intention,  that  the 
devises  and  bequests  thereinbefore  made  by  him  to  his  grand-daughters, 
Georgiana  Pierpoint  and  Mary  Augusta  Tilt,  were  so  given  and  devised  to 
them,  free,  exonerated  from,  and  not  subject  to  the  rights,  control,  interfer- 
ence, debts,  contracts,  and  engagements  of  any  husband ;  and  were  to  be 
taken  and  received  by  the  said  Georgiana  Pierpoint  and  Mary  Augusta  Tilt, 
as  if  they  were  sole  and  unmarried  ;  and  so  to  be  holden  and  enjoyed  by 

them  respectively. 
[#4]       *The  testator  died  in  1820,  leaving  his  wife  Ann  Bradford,  his  daugh- 
ter Ann  Bradford,  and  his  grand-daughter  Mary  Augusta  Tilt,  who  was 
then  unmarried,  him  surviving. 
On  the  25th  of  August,  J826,  Ann  Bradford  the  daughter,  made  her  will, 
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and  thereby,  inter  €ilia,  gave  and  devised  ttnto  Nathaniel  Bradford  and  Nen- 
yon  Masters  Bradford,  therein  described,  from  and  after  the  decease  of  the 
said  testatrix's  mother,  Ann  Bradford,  all  that  the  said  testatrix's  messuage 
or  tenement  and  premises,  situate  in  Church  Street,  Brighton,  aforesaid ;  to 
hoid  the  same  unto  the  said  Nathaniel  Bradford  and  N.  M.  Bradford,  their 
heirs  and  assigns,  upon  trust,  that  they  her  said  trustees,  or  the  survivor  of 
them,  or  his  heirs,  should  receive  and  take  the  rents,  issues,  -and  profits 
thereof  and  pay  the  same  unto  her  niece,  the  said  Mary  Augusta  Tilt, 
during  her  natural  life,  so  and  in  such  manner,  as  that  the  said  Mary 
Augusta  Tilt  should  not  sell  or  dispose  of  her  life  interest  therein,  or  any 
part  thereof,  or  raise  or  borrow  money  thereon,  by  anticipation,  mortgage, 
or  otherwise:  and  so  and  in  such  manner  as  that  the  rents,  issues,  and 
profits  hereof,  should  not  be  subject  to  the  right,  control,  or  interference  of 
any  husband  whom  the  said  Mary  Augusta  Tilt  might  marry  ;  nor  be  liable 
to  his  debts,  contracts,  forfeitures,  or  engagements ;  and  the  said  testatrix 
declared,  that  the  receipt  or  receipts  of  her  said  niece  only,  should  be  a  good 
and  sufficient  discharge  and  discharges  to  her  said  trustees,  or  trustee,  for 
the  time  being,  for  such  rents  and  pr<  fits,  or  for  so  much  thereof  as  should 
in  such  receipts  be  expressed  to  have  been  received  ;  and  that  any  sale  or  dis- 
position for  raising  money  by  mortgage  or  otherwise,  of  or  upon  her  said 
niece's  life  interest,  should  be  from  time  to  time  null  and  void :  and 
from  and  immediately  after  the  dec<  ase  of  the  said  Mary  Augusta  *Tilt,  [*5] 
upon  trust  for  the  children  of  the  said  Mary  Augusta  Tilt,  in  the  man- 
ner and  for  the  estate  therein  mentioned. 

After  the  date  of  the  will,  and  on  the  23d  of  April,  1S27,  the  legatee,  Mary 
Augusta  Tilt,  married  thedefenda  t,  Willam  Armstrong;  and  two  days  af- 
terwards, on  the  25th  of  April,  the  testatrix  made  a  codicil,  to  her  will,  and 
thereby  varied  one  devise  in  her  will,  but  in  other  respects  confirmed  the 
same;  and  she  died  in  1627. 

The  widow  of  Nathaniel  Bradford,  the  first  testator,  died  in  January,  1830 ; 
and  then  the  gifts  to  Mary  Augusta  Tilt,  under  the  two  wills,  took  effect  in 
possession. 

By  an  indenture  dated  the  20th  of  March,  1632,  and  made  between  Wil- 
liam Armstrong  and  Mary  Augusta,  his  wife,  of  the  one  part,  and  the  plain- 
tiff of  the  other  part,  after  reciting  the  wills  of  Nathaniel  Bradford  and  Ann 
Bradford,  in  consideration  of  300/.  paid  by  the  plaintiff  to  William  Armstrong, 
they,  the  said  William  Armstrong  and  Mary  Augusta,  his  wife,  granted  to  the 
plaintiff,  an  annuity  of  311.  17s.  during  the  life  of  Mary  Augusta  Armstrong ; 
and  Mary  Ann  Armstrong,  in  exercise  of  the  powers,  &c,  given  to  her  by  the 
wills  of  Nathaniel  Bradford  and  Ann  Bradford,  appointed  the  copyhold  mes- 
suage in  Brighton  Place,  and  also  her  moiety  of  the  copyhold  messuage  in 
East  Street,  and  the  leasehold  house  in  Jubilee  Street,  and  the  freehold  in 
Church  Street,  unto  the  plaintiff,  during  the  life  of  Mary  Ann  Armstrong, 
opoo  certain  trusts,  for  securing  the  above  mentioned  annuity  ;  and  William 


*7  CASES  IN  CHANCERY. 

1838.— Tullett  v.  Armstrong. 

Armstrong  thereby  covenanted  that  he  and  his  wife  would  surrender  the 

copyholds  upon  the  trusts  aforesaid. 
[*6]  #A  similar  deed  was  executed  in  September,  1832,  to  secure  to  the 
plaintiff  a  further  annuity.  In  January,  1835,  Mr.  Armstrong  took  the 
benefit  of  the  insolvent  debtors'  act,  and  the  annuities  being  unpaid,  the 
plaintiff  filed  his  bill  to  obtain  payment  thereof,  out  of  the  properties  devised 
and  bequeathed  by  the  wills  of  Mr.  and  Miss  Bradford. 

A  motion  was  made  for  a  receiver  in  July,  1836,  a  report  of  which  pro- 
ceeding will  be  found  in  the  1st  vol.  of  Mr.  Keen's  Reports,  p.  428* 

The  case  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Teed,  for  the  plaintiff: — As  to  that  portion  of  the 
property  contained  in  the  plaintiff's  security,  which  is  given  to  the  separate 
use  of  Mrs.  Armstrong  simply,  but  as  to  which  she  is  not  restricted  from 
alienation,  it  is  perfectly  immaterial  whether  it  now  stands  limited  to  her 
separate  use  or  not ;  for  in  the  former  case  it  would  pass  by  her  appointment, 
and  in  the  latter  it  passed  to  her  husband  on  the  marriage,  and  has  since  been 
effectively  conveyed  by  him  to  the  plaintiff.  In  either  view  of  the  case, 
therefore,  the  plaintiff  is  entitled,  as  to  this  part  of  the  property,  to  the  relief 
he  asks  by  his  bill. 

It  is  unnecessary,  as  regards  the  plaintiff,  to  consider  whether  property  can 
be  settled  to  the  separate  use  of  an  unmarried  woman,  so  as  to  bind  a  sub- 
sequently taken  husband  or  not.  There  is,  however,  this  powerful  argument 
against  it ;  namely,  that  having  an  unlimited  power  of  disposition  over  the 
property  before  marriage,  she  can  give  it  either  to  a  stranger  or  to  her  in- 
[*7]  tended  husband ;  and  being  subject  therefore,  at  the  time  of  the  *  i  ar- 
riage,  to  all  the  incidents  of  property,  the  marriage  itself  operates  as  a 
gift  to  the  husband  ;  Masaey  v.  Parfcer.(a) 

The  other  point,  which  applies  to  the  remainder  of  thejproperty  given  by 
both  wills,  with  a  clause  against  anticipation,  is  not  subject  to  any  doubt. 
There  is  no  discrepancy  on  the  authorities  on  this  point,  that  you  cannot  in- 
troduce, in  the  case  of  a  man  or  of  an  unmarried  woman,  a  general  clause 
against  anticipation.  You  cannot  give  an  estate,  and  attach  to  it  a  condition 
which  is  inconsistent  with  that  estate.  The  testator  and  testatrix  do  not,  in 
this  case,  say  that  the  legatee  shall  not  alienate  after  marriage,  but  that  she 
shall  not  alienate  at  all.  This  is  a  general  restriction  against  alienation; 
and  there  can  be  no  question  on  the  authorities  that  you  cannot  create  such 
a  restriction,  even  in  a  gift  to  an  unmarried  woman,  unless  by  means  of  a 
gift  over  on  alienation.  This  was  the  express  ground  of  the  decision  in  New- 
ton v.  Reid,(b)  where  the  Vice-Chancellor  held  "  that  the  annuity  not  being 
given  over  upon  alienation,  the  restrictions  were  void."  The  terms  of  the 
gift,  are  not  that  the  property  shall  become  subject  to  the  clause  against  an- 
ticipation, in  the  event  of  the  marriage  of  the  legatee,  but  that  the  legatee 
shall  be  altogether  restrained  from  assigning  or  charging  the  property.    Now 

(a)  2  My.  <fc  K.  174.  (b)  4  Simons,  141. 
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it  is  clear  that,  notwithstanding  this,  an  assignment  by  her,  before  marriage, 
-would  be  good ;  this  was  determined  by  Lord  Brougham  in  Woddmestcr  v. 
Walker.(a)    The  restriction  then  was  not  good  at  the  death  of  the  testator, 
and  could  not  become  so  afterwards ;  if  valid  at  all,  it  must  be  so  from  the 
beginning.     If  then,  the  testator  could  not  annex  a  valid  restraint  in  the 
way  he  has  attempted,  can  the  #court,  on  a  contingency,  create  a  new    [*S] 
estate,  and  annex  to  that  estate  the  clause  against  anticipation  ?    Can 
the  court  say,  that  in  a  particular  event,  not  pointed  out  by  the  testator,  the 
condition  shall  be  good,  though,  prior  to  the  happening  of  that  event,  it  is 
admitted  to  have  been  invalid  ?    Even  if  an  estate  to  the  separate  use  could 
be  limited  to  an  unmarried  woman,  and  the  condition  against  anticipation 
could  be  annexed  to  it,  yet  that  is  not  the  effect  of  this  will :  the  testator  has 
attempted  to  restrict  alienation  generally ;  and  this  is  altogether  bad.    This 
is  not  a  clause  against  anticipation,  attached  to  her  separate  estate,  but  to  a 
general  gift ;  this  the  law  will  not  permit,  except  by  means  of  a  gift  over  ;  it 
is  therefore  invalid.     Brown  v.  Pocock,(b)  Stiffe  v.  EverctL(c)  Brandon  v. 
Robinson,{d)  Jones  v.  Salter, (e)  Johnson  v.  Johnson,{f)  were  also  refer- 
red to. 

Mr.  Coleridge,  for  Mr.  Samuel  Weller,  the  assignee  of  Armstrong.    It  is 
necessary  in  this  case,  to  decide,  whether  a  gift  to  the  separate  use  of  an  un- 
married woman,  is  or  is  not  valid  against  a  subsequently  taken  husband  and 
his  assignees ;  for  if  the  separate  use  clause  be  effectual,  then  the  assignee 
ander  the  insolvency  has  no  interest.    The  defendant  Weller  relies  on  the 
case  of  Massey  v.  Parker,  the  decision  in  which  case,  was  no  more  extra- 
judicial on  this  point  than  on  the  other  point  which  was  there  decided.    In 
that  case,  there  being  two  objections  raised  on  demurrer  to  the  hill,  the  Mas- 
ter of  the  Rolls  decided  them  both  in  favor  of  the  plaintiff,  and  the  demurrer 
was  overruled  in  that  case  as  much  on  the  one  ground  as  on  the  other. 
Sir  C.  C.  Pepysjl]  said,  *"The  only  question  therefore  is,  whether,     [*9] 
where  such  fetters  are  attempted  to  be  imposed  upon  an  unmarried 
female  legatee,  and  she  marries  without  obtaining  payment  of  the  fund,  such 
fetters  are  to  operate  during  the  coverture.     Why  were  they  inoperative 
before  her  marriage?    Because  they  were  inconsistent  with  the  nature  of  her 
estate.    Her  estate  and  interest  were  therefore  absolute  before  marriage,  and 
the  trustee  held  the  legacy  for  her  absolutely.    She  might  have  taken  it 
herself  or  have  given  it  to  any  one ;  and  why  may  she  not,  by  the  act  of 
marriage,  give  it  to  her  husband  ?    Upon  principle  therefore,  I  should  not 
have  any  doubt  of  the  right  of  the  husband ;  but  the  very  point  was  de- 
cided in  Newton  v.  Reid,  and  that  case  was  alluded  to  without  any  expres- 

(«)  2  R.  &  M.  197.  (6)  2  Ron.  &  M.  210.    S.  C.2M.&  K.  189.  5  Simons,  663. 

(O  1  Myl.  &  Cr.  37.  (<0  18  Ves.  429.    S.  C.  I  Roto,  197. 

f/j*JRjt0.&M.  208.    .  (/)  1  Keen,  643. 

Tit  w  hoped  that  it  will  not  be  deemed  impertinent  to  remind  the  reader,  that  Sir  C.  C.  Pepyf, 
M.  £  was  afterwards  lord  Chancellor  Cottcnham. 
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sion  of  disapprobation  by  the  Lord  Chancellor  in  Brown  v.  Pocock.    1 
must  therefore  consider  the  point  as  settled." 

In  Stifo  v.  Everett  the  limitation  was  to  the  separate  use  of  an  unmarried 
daughter,  without  power  of  anticipation.  The  husband  and  wife  petitioned 
for  the  transfer  of  the  fund,  the  wife  offering  to  execute  any  appointment. 
The  anticipation  clause  was  there  clearly  invalid ;  and  if  the  property  had 
been  effectually  settled  to  the  separate  use  of  the  wife,  her  appointment  would 
have  passed  it  whether  reversionary  or  not.  The  Lord  Chancellor,  therefore, 
by  deciding  on  the  ground  of  the  property  being  reversionary,  and  on  the 
authority  of  Purdew  v.  Jackson>(a)  assumed  the  invalidity  of  the  separate 
use  clause. 

A  gift  to  an  unmarried  woman  for  her  separate  use  is  a  gift  to  her  abso- 
lutely, and  without  restriction  of  any  kind.  Has  the  court  any  authority  to 
alter  the  nature  of  that  property  on  her  subsequent  marriage,  and  limit 
[•10]  *the  gift  so  as  to  exclude  the  legal  rights  of  the  husband  ?  The  sepa- 
rate use  and  anticipation  clauses,  as  applied  to  unmarried  woman,  are 
supported  upon  the  sapie  principle,  namely,  the  practice  of  conveyancers; 
but  the  anticipation  clause  having  been  decided  to  be  invalid,  the  authority 
is  no  better  in  respect  of  the  separate  use  clause.  In  Davies  v.  Thorny- 
croft,(b)  it  was  argued  that  the  separate  use  clause  was  not  a  restriction  or 
fetter,  but  a  guard :  this  is  a  mere  play  upon  words ;  both  the  separate  use 
and  the  anticipation  clauses  are  fetters  upon  the  legal  rights  of  the  husband. 

Mr.  Moore  and  Mr.  Duppa,  for  trustees. 

Mr.  Wrap,  for  Mr.  and  Mrs.  Armstrong : — The  case  before  the  court  is, 
on  principle,  one  of  extreme  importance,  as  scarcely  a  settlement  or  will 
has  been  executed  in  modern  times,  in  which  the  question  now  before  the 
court  does  not  arise.  All  wills  and  settlements  have  been  framed  by  con- 
veyancers on  the  assumption  of  the  validity  of  this  clause,  without  reference 
to  a  lady  being  married  or  unmarried ;  and,  until  the  decision  of  Newton 
v.  Reid,  no  doubt  existed  as  to  the  validity  of  a  gift  to  the  separate  use  of 
an  unmarried  woman,  without  power  of  anticipation.  The  only  question 
has  been,  whether  such  was,  in  reality,  the  intention.  In  Pybus  v.  Smith,[c) 
Lord  Thurlow  said,  "  If  it  was  the  intention  of  a  parent  to  give  a  provision 
to  a  child  in  such  a  way  that  she  cannot  alienate  it,  he  saw  no  objection 
to  its  being  done ;  but  such  intention  must  be  expressed  in  clear  terms." 

This  view  of  the  subject  was  adopted  by  the  Master  of  the  Rolls  in 
[*11]  Sockett  v.  Wray^d)  and  he  almost  'assumed  the  validity  of  a  re- 
straint in  the  case  of  a  future  coverture ;  for  he  says,  in  p.  487,  "  There 
is  something  remarkable  in  this  case  that  the  restraint  is  only  during  her  pre- 
sent coverture.  If  she  survived  her  present  husband,  the  restriction  was 
thought  unnecessary;  therefore,  during  the  life  of  her  present  husband,  she 

(a)  1  Rim.  1.  (A)  6  Sim.  420.  (c)  3  B.  C.  C.  347.  («*)  4  B.  G.  C.  485. 


CASES  IN  CHANCERY.  12 

18*8.— Tullett  v.  Armstrong 

can  only  dispose  of  it  by  will."  Sir  W.  Grant,  in  Wagstaff  v>  Stnith^a) 
observes,  "  there  are  many  cases  in  which  the  question  has  been  whether 
the  absolutely  property,  including  a  power  of  disposition,  was  intended  to  be 
given,  or  whether  it  was  a  personal  gift  without  a  power  of  disposition^  and 
where  the  court  has  seen  from  the  words  an  intention  to  limit  her  to  a  per- 
sonal gift,  without  a  power  of  disposition,  the  court  has  6aid,  that  condition 
might  be  imposed,  and  an  interest  inconsistent  with  it  Would  not  be  effec- 
tual." 

The  judges  in  all  these  cases  refer  only  to  the  intention,  and  whether  it 
was  sufficiently  expressed ;  and  they  do  not  appear  to  doubt  the  validity  of 
the  clauses.    It  is  erroneous  to  apply  the  same  mode  of  reasoning  to  an  estate 
given  to  a  woman  as  that  limited  to  a  man.     In  Beable  v>  Doodjfi)  A,  de- 
vised lands  in  trust  to  pay  the  rents  and  profits  to  his  daughter  (whose  hus- 
band was  t  en  living)  for  her  life,  notwithstanding  her  coverture,  and  not  to 
be  subject  to  any  control,  <fcc.,  of  her  husband,  nor  liable  to  any  debts  which 
he  had  or  should  contract :  afterwards  the  devisor  made  a  codicil,  taking 
notice  of  the  death  of  his  daughter's  husband,  wherein  he  ratified  and  con- 
firmed his  said  will.    The  daughter  was  held  entitled  under  this  devise  to 
the  rents  and  profits,  &c,  free  from  the  control,  of  any  future  husband.    In 
that  case,  the  doubt,  as  stated  by  Willes*  J.,  was,  whether  the  restriction  ap- 
plied to  her  then  present  or  to  any  future  husband ;  and  the  judg- 
ment in  that  case  affirmed  #the  proposition,  that  a  gift  to  a  woman,    [*12J 
independent  of  any  future  husband,  was  valid :  and  in  fact  the  in- 
validity of  such  a  gift  was  never  once  suggested.    Mr*  Justice  Willes,  in  p. 
202,  says — "On  the  whole  of  the  will,  1  am  of  opinion  that  the  testator 
meant  that  both  his  daughters  should  take  the  estate,  independent  not  only 
of  their  present,  but  of  their  future  husbands ;"  and  Mr.  Justice  Ashurst  said 
— "  Taking  this  on  the  construction  of  the  will  alone,  it  is  very  clear  that 
the  testator  meant  that  this  restriction  should  not  be  confined  to  the  present 
husband,  because  he  has  expressly  excluded  the  husbands  of  both  his  daugh- 
ters from  any  control  over  their  respective  estates ;  which  shows  a  general 
jealousy  of  any  husbands,  and  not  any  particular  jealousy  with  regard  to 
Powler  alone :  and  he  does  not  even  mention  either  of  their  names."    Mr. 
Justice  Buller  added, — "  Whatever'might  be  the  construction  upon  the  will 
alpne,  yet,  taking  both  the  will  and  the  codicil  together,  it  is  clear  that  this 
restriction  applies  to  any  future  as  well  as  a  present  husband.    The  names 
of  the  husbands  are  not  mentioned.    The  limitation  to  trustees  is  during  the 
life  of  the  wife ;  this  therefore,  must  extend  to  any  husband  she  may  ever 
have ;"  and  judgment  was  accordingly  given  for  the  plaintiff.    In  the  case 
of  Anderson  v.  Anderson,(c)  the  validity  of  a  gift  to  the  separate  use  of  an 
unmarried  woman  came  distinctly  in  question ;  and  Sir  John  Leach  granted 
an  injunction  to  restrain  the  husband  from  receiving  the  rents  of  the  pro* 

(«)  9  Vet.  534.  (ft)  1  Term  Rep.  193.  (c)  2  Myl.  &  K.  437. 
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perty  given  before  marriage  to  the  separate  use  of  the  wife,  and  from  inter- 
fering with  her  separate  estate ;  *nd  this  order  was  afterwards  affirmed  by 
Lord  Eldon.  At  the  hearing  of  the  cause,  a  decree  was  made  against  the 
husband,  for  the  conveyance  of  the  property  to  a  trustee  for  the  wife,  and  for 

an  account  of  the  rents  and  profits  received  by  him.    Th  is  was  an  ex- 
[*13]    press  decision  both  of  Lord  Eldon  and  Sir  John  Leach  on  #the  point. 

Knight  v.  Knight,{a)  and  Benson  v.  Benson,(b)  were  decided  on 
the  ground  that  the  restriction  was>  by  the  terms  of  the  instruments,  con- 
fined to  the  first  coverture  only ;  and  the  Vice-Chancellor,  who  decided  these 
cases,  admitted,  in  Davies  v.  Thomycroft,(c)  the  validity  of  a  trust  for  the 
separate  use  of  a  woman,  married  or  unmarried.  In  Massey  v.  Parker 
there  were  two  questions  raised ;  first,  whether  the  terms  of  the  will  were 
sufficiently  express  and  unequivocal  to  create  a  gift  to  the  separate  use  of  the 
grand-daughter ;  and  if  they  did,  then  a  second  question  arose,  whether  such 
a  trust  was  valid  against  an  after  taken  husband  and  his  assignees.  Sir  C. 
C.  Pcpys  having  decided  against  the  defendant  on  the  first  point,  and  having 
determined  that  the  property  was  not  given  to  the  separate  use  at  all ;  the 
second  question,  namely,  the  validity  of  the  limitation  to  the  separate  use, 
did  not  arise.  What  was  said  on  the  second  point  must,  therefore,  be  re- 
garded as  a  dictum.  In  Stiffe  v.  Everett,  which  was  decided  soon  after 
Massey  v.  Parker,  and  in  which  the  point  arose,  the  Lord  Chancellor  pre- 
ferred resting  his  decision  on  the  reversionary  nature  of  the  property,  rather 
than  on  the  doctrines  propounded  in  Massey  v.  Parker. 

Mr.  Pemberton  in  reply. — Whatever  doubt  may  exist  as  to  the  case  of 
Massey  v.  Parker,  or  on  the  validity  of  a  gift  to  the  separate  use  of  an  un- 
married woman,  yet  on  the  validity  of  a  general  restriction  against  alienation 
there  is  no  conflict  of  opinion,  except  the  judgment  of  Sir  John  Leach,  which 
was  solemmly  overruled  by  the  Lord  Chancellor. 

If  the  separate  use  clause  as  applied  to  an  unmarried  woman,  be 
['14]    effectual  on  her  subsequent  marriage,  it  must  *be  on  the  principle  that 

a  new  estate  arises  on  that  contingency.  It  is  a  new  estate  to  arise 
on  an  event  contemplated  by  the  testator ;  but  the  question  here  is,  whether 
a  gift  for  life,  with  a  direction  against  alienation  wholly  unconnected  with 
any  contingency  of  marriage,  is  good  or  bad.  Now  every  one  of  the  cases 
concur  in  establishing  the  proposition  that  such  a  limitation  to  an  unmarried 
woman  is  totally  null  and  void.  Can  there  be  a  doubt  that  it  is  as  inconsis- 
tent with  her  estate,  as  if  the  same  estate  were  given  to  a  man  ?  Now,  in 
Brandon  v.  Robinson,  it  was  expressly  decided  that  such  a  limitation  cannot 
be  attached  to  the  property  of  a  man,  because  you  cannot  separate  from  pro. 
perty  its  incidents.  It  is  clear,  as  Lord  Eldon  said  in  that  case,  if  you  give 
property  for  life,  you  cannot  take  away  the  incidents  of  the  estate ;  the  ob- 
servation applies  equally  with  regard  to  a  married  woman.  It  was  not  with- 
out a  conflict  that  the  validity  of  the  clause  against  anticipation  was  es- 

(*)  6  Sim.  121.  (*)  6  Sim.  126.  (<•)  6  Sim.  420. 
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tablished  in  the  case  of  a  married  woman ;  there  is  no  authority  for  extend- 
ing it 

I  assume,  for  the  sake  of  argument,  that  the  doctrine  stated  in  Massey  v. 
Parker,  was  erroneous,  and  that  you  can  create  a  future  separate  estate.  Has 
the  same  rule  in  any  one  case  been  applied  to  the  clause  against  anticipation  ? 
There  may  be  modes  by  which  such  a  condition  might  be  annexed  to  the 
estate  of  a  woman  on  her  becoming  covert ;  but  it  is  a  very  different  thing  to 
say  that  a  general  clause  against  alienation,  made  without  reference  to  an 
existing  or  future  marriage,  has  at  any  time  the  effect  of  preventing  a  woman 
from  disposing  of  her  property.  The  whole  doctrine  of  separate  estate  rests 
on  what  the  court  has  thought  proper  to  ingraft  on  the  common  law ;  a 
strange  equitable  doctrine,  which  takes  every  thing  from  the  husband,  and 
gives  him  nothing  in  return  :  it  is  founded  on  the  pure  arbitrary 
•doctrine  of  this  court,  sanctioned  by  long  practice.  The  doctrine  is  [*15] 
not  to  be  extended ;  and  it  is  incumbent  on  those  who  seek  to  take 
away  the  legal  rights  of  the  husband  to  show  some  express  warrant  for  it  from 
former  decisions. 

It  is  not  necessary,  to  consider,  whether  if  the  limitations  were  so  framed 
as  to  take  effect  on  a  future  marriage,  the  clause  would  be  good  or  not; 
here  is  a  restriction  not  so  framed ;  but  a  general  restriction,  inconsistent 
with  the  absolute  estate.  There  can  be  no  distinction  between  its  validity 
before  and  after  marriage ;  for  if  it  be  invalid  before  the  marriage,  the  mere 
accident  of  marriage  cannot  affect  it  and  make  it  good.  Can  the  restriction 
shift  and  vary  so  as  to  be  invalid  before  marriage,  but  be  rendered  valid  by  a 
coverture ;  become  suspended  after  the  first  marriage ;  and  again  come  into 
operation  on  a  second  ?  Another  reason  against  it  is,  that  as  a  general  re- 
striction against  alienation,  it  would  be  nugatory ;  for  it  has  been  decided, 
and  is  now  admitted,  that  the  hour  before  marriage  the  donee  might  alienate. 

It  is  clear  then  that  it  would  be  no  protection  to  a  woman,  as  she  could 
not  be  prevented  alienating  the  property.  Sir  John  Leach's  doctrine  was 
much  more  consistent ;  namely,  that  you  may  annexed  a  clause  against  anti- 
cipation to  the  estate  of  an  unmarried  woman  altogether ;  and  that  marriage 
being  a  circumstance  which  the  court  would  contemplate,  it  would  place  a 
feme  sole  in  a  different  position  from  that  of  a  man,  and  would  not  permit 
her,  either  when  covert  or  discovert,  to  do  any  act  to  defeat  that  which  was  in- 
tended for  her  permanent  provision.  This  doctrine,  has  however  been  over- 
ruled, and  is  not  now  the  law  of  the  court ;  and  it  has  been  decided,  by  a 
series  of  authorities,  that  you  cannot  annex  to  the  estate  of  an  un- 
married woman  a  condition  against  'alienation,  without  a  gift  over :  [*16] 
the  authorities  concur  in  this.  Jones  v.  Salter(a,)  decided  by  Sir  W. 
Grant  in  1815,  was  a  gift  to  a  woman  for  her  separate  use,  without  power  of 
anticipation :  the  lady  having  become  discovert,  a  petition  was  presented  by 


(a;  2  R.  A  My.  208. 
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her  for  payment  of  the  fund,  and  the  order  was  made :  now  this  was  ex- 
pressly against  the  principle- of  Sir  John  Leach.  Again,  Newton  v.  Reid, 
was  a  case  of  property  limited  to  the  separate  use  of  an  unmarried  woman, 
with  a  clause  prohibiting  assignment :  she  married,  and  did  assign,  and  the 
assignment  was  held  good.  In  Woodmeston  v.  Walker,  Sir  John  Leach's 
doctrine  was,  that  a  clause  of  this  description,  attached  to  a  gift  to  an  un- 
married woman,  would  on  a  future  marriage  be  valid ;  and  that  it  prevent- 
ed any  alienation,  even  while  the  lady  was  discovert ;  but  on  appeal,  Lord 
Brougham  was  of  opinion  that  there  was  no  foundation  for  the  doctrine. 
In  Brown  v.  Pocock  there  was  a  gift  to  the  separate  use  of  an  unmarried 
woman,  and  a  clause  against  anticipation :  she  made  an  assignment  to  secure 
an  annuity,  and  afterwards  married :  on  the  petition  of  the  assignee,  an 
order  for  payment  of  the  annuity  was  made:  she  subsequently,  during  co- 
verture, made  a  second  charge  on  the  property,  and  a  second  order  for  pay- 
ment was  made  by  another  judge.  It  is  said,  that  in  Massey  v.  Parker,  no 
distinction  was  made  between  a  clause  against  anticipation  and  a  clause 
for  the  separate  use,  and  that  the  authorities  referred  to  by  Sir  C.  C.  Pepys 
do  not  apply  to  the  clause  for  the  separate  use,  but  to  the  anticipation  clause. 
Be  that  as  it  may,  he  concurred  in  the  authorities  which  hold  that  the  elause 
against  anticipation  cannot  be  attached  to  the  estate  of  an  unmarried  woman. 
Sir  L.  Shadwell,  who  decided  Newton  v.  Reid  and  Brown  v.  Pocock,  held, 

in  Davies  v.  Thomycroft,  that  a  gift  to  the  separate  use  of  an  unmar- 
[*17]    ried  *woman,  might  take  effect  on  a  subsequent  marriage ;  but,  in 

the  very  same  case  in  which  he  refers  to  Massey  v.  Parker,  he  re- 
fers to  and  does  not  disapprove  of  the  decisions  determining  the  invalidity  of 
the  clause  against  anticipation.  As  to  the  anticipation  clause,  the  law  has 
been  settled  by  Sir  W.  Grant,  Lord  Brougham,  Lord  Cottenham,  and  Sir  L. 
Shadwell,  and  this  court  cannot  now  reverse  the  many  decisions  which  have 
determined  the  law  at  least  on  this  point. 


November  3. — The  Master  of  the  Rolls. — The  plaintiff  claiming  to 
be  entitled  to  two  annuities,  granted  to  him  by  the  defendants  William  Arm- 
strong and  Mary  Augusta  his  wife,  by  his  bill,  prays  that  an  account  may  be 
taken  of  what  is  due  to  him  for  the  arrears  of  his  annuities ;  and  that  the 
same  and  the  future  payments  thereof,  may  be  paid  to  him,  by  and  out  of  the 
rents  and  profits  of  the  freehold,  copyhold,  and  leasehold  estates,  comprised 
in  certain  indentures,  dated  on  the  16th  of  March,  and  on  the  22d  day  of  Sep- 
tember in  the  year  1832,  or  if  necessary  by  the  due  execution  of  the  trusts 
and  powers  of  such  indentures  for  the  sale  or  mortgage  of  the  same  estates. 
The  bill  also  prays  for  an  inquiry,  respecting  an  annuity  alleged  to  have  been 
granted  by  Armstrong  and  wife  to  one  James  Izod ;  and  that  such  annuity 
may  be  either  declared  to  be  invalid,  or  that  if  a  valid  incumbrance  on  the 
estates,  an  account  may  be  taken  of  what  is  due  in  respect  thereof  and  for 
further  relief. 
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The  case  is,  that   Nathaniel  Bradford  by  his  will,  dated  the  2?th  day  of 
March,  1920,  gave  to  his  daughter  Ann  Bradford  and  the  defendant  William 
Clate^  all  his  freehold,  copyhold,  and  leasehold  estates,  and  all  his 
'residuary  personal   estate,  on  trust  for  his  wife  Ann  Bradford  for  her    [*18] 
life,  and  after  her  death  upon  trust,  and  he  gave  the  particular  property 
therein  for  that  purpose  described,  to  his  daughter  Ann  Bradford. 

And  after  the  death  of  his  wife,  upon  trust,  and  he  gave  unto  and  equally 
between  his  daughter  Ann  Bradford,  and  his  grand-daughters  Georgiana  Pier- 
point  and  Mary  Augusta  Tilt,  a  copyhold,  messuage,  and  appurtenances  in 
the  possession  of  Collier,  to  hold  unto  and  equally  between  his  said  daughter 
inn  Bradford,  and  his  grand-daughters  Georgianaand  Mary  Augusta,  during 
their  joint  and  several  lives,  as  tenants  in  common,  so  and  in  such  manner 
that  neither  of  his  said  daughter  and  grand-daughters  might  anticipate,  charge, 
Jell,  assign,  or  dispose  of  their  several  and  respective  lives,  or  life,  estates  or 
estate  so  devised  to  them,  of  or  in  the  aforesaid  copyhold  premises,  and  the 
rents  and  produce  thereof;  and  so  and  in  such  manner*  that  neither  any 
husband  or  husbands  of  his  said  daughter  or  grand-daughters  might  have  or 
acquire  any  right  of  or  in,  or  control  over,  the  life  estates  or  interests  of  his 
said  grand-daughters  respectively,  nor  should  the  same  be  liable  to  the  debts, 
contracts,  forfeitures,  or  engagements  of  any  such  husband :  and  he  declared 
and  directed  that  the  receipt  and  receipts  of  his  said  daughter  Ann  Bradford, 
and  grand-daughters  Georgiana  and  Mary  Augusta,  should  from  time  to  time 
be  good  and  effectual  discharges  for  the  money  therein  expressed  to  be  re- 
ceived ;  and  after  the  decease  of  the  survivior  of  his  daughter  and  grand- 
daughters, he  gave  over  the  property  so  devised  to  them  for  life ;  and  after 
devising  a  moiety  of  a  copyhold  tenement  on  the  east  side  of  Cast  Street,  in 
Brighton,  he  gave  after  the  death  of  his  wife,  unto  his  grand-daughter  Mary 
Augusta,  the  other  moiety  thereof ;  and  also  the  entirety  of  certain 
leasehold  premises  in  his  will  particularly  demrlbed,  to  hold  *to  Mary    [*19] 
Tilt  for  her  life,  with  remainder  to  her  children  ;  and  he  gave  the  resi- 
due of  his  personal  estate  unto  and  equally  between  his  daughter  Ann  Brad- 
ford and  Henry  Tilt,  Georgiana  Pierpoint,  and  Mary  A.  Tilt,  absolutely  as 
tenants  in  common,  and  he  declared,  that  all  or  any  of  the  bequests  and  de- 
vises before  made  to  his  grand-daughters  Georgiana  and  Mary  A.,  not  before 
bequeathed  and  devised  to  them,  exclusive  of  any  husband,  were  so  given 
and  devised  to  them  free,  clear,  and  exonerated  from,  and  not  subject  to,  any 
husband's  rights,  control,  interference,  debts,  contracts,  and  engagements,  and 
were  to  be  taken  and  received  by  them  respectively,  as  if  they  were  sole 
and  unmarried,  and  so  held  and  enjoyed  by  them,  that  their  several  receipts 
should  be  good  and  effectual  discharges  ;  and  he  appointed  his  daughter  and 
William  Gates  executrix  and  executor  of  his  will. 

The  testator  died  in  October,  1820,  leaving  his  wife  Ann  Bradford,  and  his 
grand-daughter  Mary  Augusta  Tilt,  in  his  will  called  Mary  Tilt,  surviving 
him. 
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The  whole  of  his  property  became  vested  in  his  wife  for  her  life ;  subject 
to  that  life  interest,  the  testator  gave  a  portion  of  it  to  his  grand-daughter  Mary 
Augusta  for  her  life,  for  her  separate  use,  and  he  intended  that  the  interest 
which  he  gave  to  her  in  a  copyhold  messuage,  constituting  part  of  the  proper- 
ty, should  be  vested  in  her  without  power  of  anticipation. 

When  the  testator  died,  the  grand-daughter  Mary  Augusta  was  unmarried ; 
and  it  has  been  argued,  that  as  she  was  not  married  at  the  time  of  the  testa- 
tor's death,  when  the  gift  became  vested  in  her,  the  limitation  to  her  separate 
use  is  not  effectual ;  and  secondly,  that  if  that  limitation  can  be  Blas- 
ts] tained,  the  restraint  upon  it,  *forbidding  her  to  dispose  of  it  in  anticipa- 
tion, is  void,  because  it  is  not  accompanied  by  a  gift  over  in  the  event 
of  an  attempt  to  alienate. 

On  the  25th  of  August,  1826,  Ann  Bradford,  the  daughter  of  the  first  tes- 
tator, made  her  will,  and  she  thereby  inter  alia,  and  subject  to  her  mother's 
life  interest,  gave  to  her  trustees,  Nathaniel  Bradford  and  Nenyon  Masters 
Bradford,  a  certain  messuage  in  Church  Street,  Brighton,  upon  trust  to  receive 
the  rents  and  pay  the  same  to  her  niece  Mary  Augusta  Tilt  for  her  life,  "so 
and  in  such  manner  as  the  said  Mary  Augusta  Tilt  should  not  sell  or  dispose 
of  her  life  interest  therein,  or  any  part  thereof,  nor  raise  or  borrow  money 
thereon  by  anticipation,  mortgage,  or  otherwise,  and  so  and  in  such  manner 
that  the  rents,  issues,  and  profits  thereof,  should  not  be  subject  to,  but  exclu- 
sive of,  any  husband's  (which  the  said  Mary  Augusta  Tilt  should  marry) 
right,  control,  or  interference,  nor  should  the  same  be  liable  to  his  debts, 
contracts,  forfeiture,  or  engagements  ;  and  she  declared  that  the  receipt  or 
receipts  of  her  said  niece  only  should  be  a  good  and  sufficient  discharge  and 
discharges  to  her  trustee  or  trustees,  <kc. ;  and  that  any  sale  or  disposition  for 
raising  money  by  mortgage  or  otherwise,  of  and  from  her  said  niece's  life-in- 
terest, should  be  from  time  to  time  null  and  void."  And  after  her  death  the 
said  testatrix  gave  the  same  premises  to  the  children  of  Mary  Augusta  Tilt, 
and  she  appointed  her  trustees  executors  of  her  will. 

After  the  date  of  this  will,  and  in  April,  1827,  the  legatee  Mary  Augusta 

Tilt  married  the  defendant  William  Armstrong,  and  two  days  afterwards, 

viz.  on  the  25th  of  April,  the  testatrix  made  a  codicil,  and  thereby 

[#21]    varied  one  devise  in  her  will ;  but  in  other  respects  'confirmed  the 

same,  and  she  died  in  the  month  of  October  following. 

Mary  Augusta  Armstrong,  the  legatee,  being  married  at  the  death  of  the 

testatrix,  when  the  gift  under  her  will  became  vested,  it  is  not  denied  that  the 

gift  to  her  separate  use  might  take  effect,  but  it  is  argued  that  the  restraint 

upon  alienation  is  inoperative,  because  there  is  no  gift  over  upon  the  attempt 

to  alienate. 

In  January,  1830,  the  widow  of  Nathaniel  Bradford,  the  first  testator,  died, 
and  then  the  gifts  under  the  two  wills  took  effect  in  possession. 

In  March,  1832,  Armstrong  and  wife  having  sold  an  annuity  of  31/.  17*. 
to  plaintiff  for  300/.,  executed  a  conveyance  and  assignment  of  Mrs.  Arm- 
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strong's  life  interest  to  the  plaintiff  to  secure  payment  of  the  annuity ;  and  a 
like  deed  was  executed  in  the  following  month  of  September,  to  secure  to 
the  plaintiff  an  annuity  of  equal  amount. 

The  annuities  were  paid  up  to  some  time  in  the  year  1834  ;  but  in  Janua- 
ry, 1836,  Armstrong  took  the  benefit  of  the  insolvent  debtor's  act,  and  there- 
upon the  plaintiff  filed  this  bill  to  enforce  payment  of  the  annuities. 

In  this  court  a  married  woman  has,  for  more  than  a*  century,  been  con- 
sidered as  capable  of  possessing  property  to  her  own  use,  independently  of 
her  husband ;  such  property  is  called  her  separate  estate,  and,  in  respect  of 
it,  she  is  considered  as  a  feme  sole,  enjoying,  and  capable  of  exercising,  her 
rights  as  such. 

The  property  may  be  acquired,  either  by  contract  with  the  husband 
before  the  marriage,  or  by  gift  from  *him,  or  from  any  stranger  wholly  [*22] 
independent  of  such  contract ;  so  far  as  his  legal  rights  as  husband 
may  interfere,  the  court  will  treat  him  as  a  trustee ;  and  property  held  by  or 
for  the  wife  to  her  separate  use,  if  unaccompanied  by  any  restraint,  is  subject 
to  her  power  of  alienation,  and  the  other  incidents  of  property  held  by  men 
or  single  women. [1] 

The  estate  for  separate  use,  as  sanctioned  by  courts  of  equity,  has  its  pe- 
culiar existence  only  in  the  married  state.  It  operates  as  a  protection  to  a 
married  woman,  against  the  legal  power  over  the  wife's  property  which  is 
vested  in  her  husband.  It  acts  in  contravention  and  control  of  the  legal 
right  of  the  husband,  and  as  against  his  legal  power  it  is  a  sufficient  protec- 
tion ;  but  the  power  of  alienation  remaining  in  the  wife,  the  separate  estate, 
unfettered,  is  no  protection  against  the  moral  influence  of  the  husband,  and 
many  instances  have  occurred  and  daily  occur  in  which  the  wife,  under  the 
persuasion  or  influence  of  her  husband,  has  been  and  is  induced  to  exercise 
her  power  of  alienation  in  his  favor  or  for  his  benefit,  and  thus  defeat  the 
protection  intended  for  her. 

But  as  the  separate  estate  itself,  owed  its  origin  and  support  to  the  courts  of 
equity,  it  was  understood,  that  the  same  courts  might- so  modify  it,  as  to  se- 
cure the  protection  which  was  intended  ;  and  accordingly  it  was  intimated 
by  Lord  Thurlow,  that  if  a  gift  clearly  expressed,  that  the  separate  estate 
should  be  incapable  of  assignment  in  anticipation  or  of  alienation,  that  in- 
tention would  be  carried  into  effect,  and  his  Lordship  being  of  that  opinion, 
himself  set  the  example  in  a  case  in  which  he  personally  took  an  interest ; 
and  from  that  time,  now  nearly  half  a  century  ago,  it  has  been  usual  to  in- 
troduce into  wills  and  settlements  a  clause  giving  to  women  real  and 
personal  estate  for  their  separate  use,  *independently  of  their  hus-    [#23]" 
bands,  without  power  of  assignment,  by  way  of  anticipation  or  of 
alienation  ;  and  such  clauses,  though  their  operation  has  been  considered  to 
be,  as  undoubtedly  it  is,  anomalous  and  irreconcileable  with  the  ordinary 

[1]  Vide  Simons  r.  Horwdbd,  1  Keen,  7 ;  Tawney  v.  Ward,  post,  568 ;  Shirley  v.  Shirley,  9 
Paige,  363  ;  Scott  ▼.  Davit,  4  Myl.  &  Cr.  89  ;  Amer.  Ch.  Dig ,  Husband  and  Wife,  VIII. 
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legal  rules,  affecting  the  1  imitations  of  estates,  and  the  legal  incidents  of  pro- 
perty, have  been  repeatedly  approved  and  carried  into  effect  by  this  court, 
and  settlements  and  provisions  for  families  to  a  very  great  extent  have  been 
framed  in  reliance  upon  them.  And  in  Jackson  v.  Hobhouse,(a)  Lord  Eldon 
emphatically  declared,  that  it  was  too  late  to  contend  against  the  validity  of 
a  clause  in  restraint  of  anticipation^  1] 

1  apprehend  that  the  restrictive  clause  or  fetter,  (as  it  has  been  called,)  has 
in  this  court,  always  been  considered,  as  affecting  a  modification  of  the  se- 
parate estate,  and  consequently,  to  have  its  operation  only  in  the  married  state. 
It  is  said,  indeed,  that  before  the  case  of  Brandon  v.  Robinson  there  were 
some  eminent  lawyers,  who  considered  that  a  similar  fetter  might  be  im- 
posed by  this  court,  on  property  enjoyed  by  men  and  without  relation  to  the 
married  state ;  but,  Lord  Eldon.  in  deciding  that  case,  after  referring  to 
Lord  Thurlow's  reasoning,  that  this  court,  having  by  its  doctrine  of  separate 
estate  enabled  a  woman,  though  married,  to  alien,  might  limit  her  power 
over  it,  thought  it  proper  to  state  distinctly,  that  the  case  of  a  disposition  to 
a  man,  who,  if  he  has  property,  has  the  power  of  aliening,  was  quite  differ- 
ent ;  and  I  conceive,  that  the  validity  of  a  clause  in  restraint  of  alienation, 
when  clearly  expressed,  in  connection  with  a  clause  giving  the  estate  for 
the  separate  use  of  a  married  woman,  also  clearly  expressed,  has  not  till 

lately  been  doubted. 
[•24]  *As  the  clauses  conferring  the  separate  estate,  and  annexing  the 
fetter,  have  both  of  them  their  effective  operation,  only  in  the  state  of 
marriage,  and  are  intended  for  the  protection  of  married  women,  and  not  to 
restrain  the  incidents  of  property  vested  in  persons  under  no  legal  incompe- 
tency, it  has  been  determined,  that  neither  of  them  has  any  practical  opera- 
tion whilst  the  donee  is  single ;  it  has  been  considered  that,  as  an  unmarried 
woman  is  as  capable  of  enjoying  and  exercising  the  rights  of  property  as  a 
man  is,  the  property  must  in  her,  whilst  unmarried,  be  accompanied  by  its 
ordinary  incidents,  and  upon  this  principle  would  seem  to  be  founded  the 
several  cases  of  Jones  v.  Salter,  Barton  v.  Briscoe,  Woodmeston  v.  Walker, 
Broton  v.  Pocock. 

In  the  three  first  of  these  cases,  the  alienation  took  place  during  widow- 
hood, i.  e.  after  the  termination  of  a  coverture.  In  the  last,  the  alienation 
took  place  before  coverture.  In  the  cases  of  Woodmeston  v.  Walker  and 
Brown  v.  Pocock,  the  Lord  Chancellor  reversed  orders  of  Sir  John  Leach, 
who  was  of  opinion,  that  an  estate  given  to  the  separate  use  of  a  woman 

fa)  2  Mer.  488. 

[1]  That  an  unconditional  gift  of  a  chattel  or  a  chattel  interest  to  a  feme  covert  is  subject  to 
the  marital  right  of  the  husband,  see  Hewitt  v.  Lord  Docre,  2  Keen,  622, 630.  Shirley  v.  Shir  let/, 
9  Paige,  363.  If  a  feme  covert  who  has  a  separate  estate,  purchases  articles  of  furniture  with  the 
rents  and  profits  of  such  estate,  and  puts  them  into  the  possession  of  her  husband,  without  any 
agreement  or  understanding  with  him  that  he  shall  hold  them  as  her^trustee,  or  that  the  title  shall 
be  vested  in  any  other  person  for  her  separate  use,  the  articles  thus  purchased  become  the  pro- 
perty of  her  husband,  and  are  IiableHo  be  sold  for  his  debts.    Shirley  v.  Shirley,  ubi  sup. 
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independent  of  any  husband  she  might  marry,  and  accompanied  by  the  fetter, 
prevented  her  from  alienation  when  single,  the  intention  having  been,  to 
secure  to  her  the  enjoyment  of  separate  property  during  coverture,  and 
coverture  having  therefore  been  in  the  contemplation  of  the  donor,  and  being 
possible  on  the  part  of  the  donee,  Sir  John  Leach  considered,  that  she  was 
not  at  liberty  to  defeat  that  intention,  by  any  act  of  her  own  when  single ; 
his  opinion  was  overruled,  and  the  point  does  not  arise  in  any  of  the  cases 
before  me.  Supposing  it  to  be  satisfactorily  established,  that  a  woman  may, 
when  single,  dispose  of  property  given  to  her  for  her  separate  use  without 
power  of  alienation,  none  of  these  cases  would  be  affected  by  it. 

*But  it  has  been  argued,  that  if  the  gift  of  property  for  the  separate  [*25] 
use  of  a  woman,  whether  intended  to  be  thus  fettered  or  not,  becomes 
vested  in  the  woman  whilst  single,  she  then  possesses  immediately  the  facul- 
ty of  disposition  or  the  power  of  alienation  ;  and  that,  if  she  afterwards  mar- 
ries, she  by  the  fact  of  marriage  subjects  this,  like  any  other  property,  to  the 
marital  power  of  the  husband,  and  in  that  way,  loses  all  the  protection  she 
was  intended  to  have  ;  and  in  the  arguments  which  have  been  used  on  this 
subject,  a  desultory  or  shifting  privilege  or  fetter  attaching  on  the  marriage, 
and  of  no  practical  operation  when  the  woman  is  discovert,  has  been  treated 
as  a  sort  of  absurdity  not  to  be  endured. 

I  confess,  however,  that  I  see  no  absurdity,  but  considerable  convenience, 
in  a  law  affording  peculiar  protection  to  the  property  of  married  women ; 
which  affords  to  women  protection,  or  imposes  upon  them  restraint,  for  their 
protection,  only  when  they  want  it ;  which  enables  a  woman  when  single 
and  adult,  upon  deliberation,  to  settle  her  property  according  to  her  conveni- 
ence, or,  if  most  to  her  advantage,  to  forego  her  protection  altogether ;  and 
yet,  guarding  against  infancy  or  improvidence,  secures  her  the  protection 
when  married,  if  she  has  not  deliberately  and  designedly  renounced  it  before 
the  marriage  took  effect. 

And  it  appears  to  me,  that  this  court  has  not  considered,  that  the  woman 
by  the  fact  of  marriage,  subjects  an  estate  given  to  her  for  her  separate  use, 
to  the  marital  power  of  her  husband. 

In  Lady  Strathmore  v.  Bowes,(a)  Lord  Thurlow  puts  this  case : 
<;  Suppose  a  relation  had  given  her  10,000/.  for  *her  sole  and  separate  [*26] 
use ;  if  she  had  represented  it  as  her  own  absolutely,  so  that  upon  a 
marriage  it  would  have  gone  to  her  husband,  this  court  would  have  compell- 
ed the  trustees  to  give  it  to  her  husband,  but  not  otherwise."  It  is  therefore 
clear,  that  Lord  Thurlow  did  not  think,  that  the  woman  by  her  marriage 
gave  her  separate  estate  to  the  husband  ;  for  looking  at  her  situation  before 
marriage,  he  distinguished  between  property  given  to  her  sole  and  separate 
use,  which  the  court  would  protect  from  the  marital  power.  Moreover, 
many  cases  have  occurred,  in  which  property  has  been  given  to  women,  for 
their  sole  use,  independent  of  any  husband",  and  in  which  the  court  has  had 


(a)  1  Vet  jun.  27. 
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to  declare  the  rights  of  such  women  to  the  property,  when  they  were  singly 
and,  consequently,  whilst  they  had  the  power  of  alienation  ;  if  in  such  cir- 
cumstances, the  separate  estate  meant  nothing,  all  that  would  have  been  pro- 
per would  have  been,  to  declare  the  woman  entitled  to  the  property  without 
more ;  but  the  declarations  have  been  that  the  women  though  single  at  the 
time  were  entitled  to  their  sole  and  separate  use,(a)  and  on  the  marriage  of  a 
ward,  the  court  has  ordered  the  property  to  be  settled  for  her  separate  use 
during  life,  which  would  have  been  useless,  if  a  widowhood  put  an  end  to 
that  species  of  estate. 

But  the  question  came  directly  under  the  consideration  of  the  court  in 
Anderson  v.  Anderson.  Leasehold  property  was  given  by  will  to  a  woman, 
then  single,  to  her  own  sole  use,  free  of  the  control  of  any  present  husband, 
or  any  husband  to  come.  The  woman  was  single  at  the  testator's  death, 
and  for  several  years  afterwards.  Before  she  married,  she  desired  to  have 
this  property  settled  to  her  separate  use ;  the  intended  husband  refused, 
[*27]  and  the  marriage  took  place  without  a  settlement.  *After  the  mar- 
riage, the  wife  claimed  the  same  property  for  her  separate  use ;  and, 
although  the  husband  insisted,  not  only,  that  a  gift  to  the  separate  use  of  an 
unmarried  woman  was  insensible,  as  an  attempt  to  limit  her  power  of  dispo- 
sition, but  that  in  this  case  there  was  an  agreement  to  waive  her  claim,  it  was 
determined,  that  she  was  entitled  to  the  leasehold  for  her  sole  and  separate 
use.  This  was  the  decree  of  Sir  John  Leach,  who  had,  in  a  previous  stage 
of  the  cause,  granted  an  injunction,  to  restrain  the  husband  from  receiving 
the  rents ;  and  his  order,  in  that  respect,  was  confirmed  by  Lord  Eldon,  be- 
fore whom  a  motion  to  dissolve  the  injunction  was  made. 

Unfortunately,  this  case  was  not  reported,  till  the  orders  upon  which  the 
questions  now  arise  had  been  made ;  but  up  to  November,  1822,  when  the 
decree  in  Anderson  v.  Anderson  was  pronounced,  it  seems  to  have  been  con- 
sidered as  quite  clear,  that  a  gift  to  a  woman  for  her  sole  and  separate  use, 
independent  of  any  husband,  conferred  upon  her  a  separate  estate  during  her 
marriage  although  she  might  be  single  when  the  gift  vested  in  interest  or  in 
possession.  The  separate  estate  was  considered  simply  as  an  estate  vested 
in  a  woman,  which  this  court  would  protect  against  the  marital  power  of 
her  husband,  and  no  question  had  been  raised,  as  to  the  validity  of  a  re- 
straint upon  alienation  affecting  the  separate  estate.  And  according  to  the 
law,  thus  understood,  has  been  the  constant  practice  of  the  profession,  and 
there  are  very  many  cases  in  which  married  women,  and  through  them  their 
families,  owe  their  sole  support  to  provisions  made  for  them  on  this  under- 
standing. 

If  the  gift  were  so  limited  as  to  confer  a  separate  estate  during  a 
[*28]    particular  coverture  only,  this  court  did  *not  extend  it  further ;  and 

the  case  of  Benson  v.  Benson  (b)  is  in  conformity  with  that  principle 

« 

(a)  See  Clayton  v.  Gresham,  10  Ves.  287.  (b)  6  Sim.  126. 
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The  cases  which  have  raised  the  question  are  Newton  v.  Reid,  Masscy  v* 
Parker,  and  Brown  v.  Pocock. 

The  orders  in  Newton  v\  Reid  and  Brown  v.  Pocock  (which  is  the  second 
case  of  the  same  name)  were  made  hy  the  Vice-Chancellor,  as  it  would  seem, 
without  any  argument.  In  each  case,  property  was  given  to  the  woman  for 
ber  separate  use,  without  power  of  assignment  by  way  of  anticipation  ;  and 
alienations  were  made  during  coverture.  In  the  first  case,  the  Vice-Chnn- 
cellor  is  reported  to  have  said,  at  the  time,  that  the  restrictions  were  void, 
because  the  annuity  was  not  given  over  upon  alienation ;  and  subseqnently,(a)' 
u  that  the  restriction  on  alienation  was  rendered  ineffectual  by  the  context  of 
the  will."  In  the  other  case>  no  reason  whatever  is  assigned  by  the  judge, 
though  the  reporter  has  transferred  an  observation  of  counsel  to  his  marginal 
note; (6)  but,  on  a  subsequent  occasion,(c)  the  Vice-Chancellor  is  reported 
to  have  said  the  cases  of  Barton  v.  Briscoe,  and  Newton  v.  Reidi  proceeded 
on  this,  "  that  the  policy  of  the  law  being  in  favor  of  the  power  to  assign,  the 
courts  will  not  permit  that  power  to  be  restrained  by  a  fetter  which  is  to  take 
effect  on  a  subsequent  marriage."  Upon  this,  it  is  necessary  to  observe  that, 
in  Barton  v.  Briscoe,  the  alienation  was  made  during  widowhood,  whilst, 
in  Newton  v.  Reid,  the  alienation  was  made  during  coverture. 

In  the  case  of  Massey  v.  Parker,  it  was  a  question  whether  the 
property  wns  given  to  the  separate  use  of  *the  wife ;  if  it  were  so  given,  [*29J 
no  fetter  was  imposed  upon  it,  and  in  that  respect  it  differs  from  this 
case ;  and  the  Lord  Chancellor,  then  Master  of  the  Rolls,  having  determined, 
that  the  estate  was  not  given  to  the  woman  for  her  separate  use,  the  case 
might  there  have  ended,  but  his  Lordship  proceeded  to  declare  his  opinion, 
that  if  the  property,  had  been  given  to  the  woman's  separate  usdj  it  would 
upon  the  marriage,  have  become  the  property  of  the  husband.[lj 

(a)  6  Sim.  131.  (6*.  5  Sim.  663.  (e)  6  Sim.  423. 

[1]  Lord  Cottenham,  in  his  judgment  npon  the  appeal  in  the  principal  case,  speaks  of  hi*  own 
decision,  when  Master  of  the  Holla,  in  Masse  j  v.  Parker,  which  he  vindicates  with  modesty  and 
ability.  He  says,  "  I  now  come  to  the  case  of  Massey  v.  Parker,  which  excited  an  interest  to 
which  it  was  very  little  entitled,  either  from  the  authority  of  the  judge  or  from  any  novelty  in  the 
doctrine.  What  was  said  upon  this  subject  in  that  case  hat  been  represented  as  extra-judicial  by 
some,  and  as  a  decision  upon  the  point  by  others.  It  certainly  was  not  extra-judicial ;  because  it 
was  one  of  the  questions  directly  in  issue,  and  upon  which  the  decision  might  have  been  rested. 
But  Hie,  at  the  same  time,  true  that  there  being  another  point  in  the  case  sufficient,  in  my  opinion,  to 
support  the  judgment  I  pronounced,  it  cannot  be  said  that  the  point  in  question  was  that  upon  which 
the  judgment  was  founded,  and  for  that  reason,  leas  attention  was,  perhaps,  paid  to  the  various  con- 
siderations belonging  to  it  than  it  was  entitled  to,  and  less  than  it  probably  would  have  received 
if  the  rights  of  the  parties  had  depended  upon  the  determination  of  it ;  and  I  must  observe,  that 
although  the  cases  favorable  to  the  proposition  of  which  approbation  was  expressed,  were  fully 
brought  before  me  in  the  argument,  none  of  thfee  which  were  most  important  on  the  other  side 
were  referred  to.  It  had,  at  that  time,  been  decided  that  it  was  equally  incompetent  to  affix  to 
a  gift  to  a  single  woman,  as  to  a  man,  restrictions  inconsistent  with  the  estate  given,  and  that  in 
such  cases  the  woman,  before  marriage  or  upon  becoming  discovert  by  the  death  of  her  husband, 
had  the  absolute  property  in  the  fund  ;  not  in  the  case  of  either  a  male  or  a  female,  that  there  was 
a  power  of  relieving  the  property  from  the  qualification  and  restriction  imposed  upon  it,  but  that 
such  qualification  and  restriction  were  void,  and  the  title  to  the  property  absolute.    It  certainly 
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As  the  validity  of  the  restraint  upon  alienation,  appears  to  me,  to  depend 
upon  the  existence  of  the  separate  estate,  it  is  not  to  be  disguised  that  the 
case  of  Massey  v.  Parker,  if  considered  as  an  established  decision,  whilst  it 
negatived  the  existence  of  the  separate  estate,  in  such  a  case  as  the  present, 
would  also  put  an  end  to  the  restraint  on  alienation ;  and  it  must  be  admitted, 
that  the  case  of  Newton  v.  Reid,  though  the  order  was  made  without  ar- 
gument or  opposition,  has  been  more  than  once  referred  to  without  any  disap- 
probation. 

In  the  subsequent  case  of  Davies  v.  Thornycroft,{a)  the  Vice-Chancellor 
has  expressed  himself  to  have  always  understood  that  property  might  be 
given  to  the  separate  use  of  a  woman  married  or  unmarried,  and  has  stated, 
I  conceive  correctly,  that  the  practice  of  the  profession  has  been,  according 
to  that  opinion,  without  any  variation  ;  and  in  the  same  case  he  has  stated, 
also  I  conceive  correctly,  that  the  cases  of  Newton  v.  Reid,  Barton  v.  Bris- 
coe, Jones  v.  Salter,  Woodmeston  v.  Walker,  and  Brown  v.  Pocock,  were 
all  cases  in  which  the  question  was  whether,  if  the  court  admits  property 
to  be  settled  to  the  separate  use  of  a  woman,  it  will  also  admit 
[*30]  *of  her  being  restrained  from  disposing  of  it ;  but  to  this  statement 
it  is  most  important  to  add,  that  the  cases  of  Jones  v.  Salter,  Bar- 
ton v.  Briscoe,  Woodmeston  v.  Walker,  and  the  first  case  of  Brown  v.  Po- 
cock, only  show,  that  the  court  does  not  admit  of  such  restraint,  whilst  the 
woman  is  single ;  whilst  the  case  of  Newton  v.  Reid,  and  the  second  case  of 
Brown  v.  Pocock,  are  the  only  reported  cases,  in  which,  notwithstanding  the 
fetter  annexed  to  the  separate  estate,  the  court  has  permitted  alienation  during 
coverture. 

In  the  result  of  the  cases  to  which  1  have  last  adverted,  it  appears  to  have 
been  the  opinion  of  the  Lord  Chancellor,  when  Master  of  the  Rolls,  that  the 
separate  estate  could  not  arise  upon  coverture,  if  the  subject  of  it  vested  in 
the  woman  when  single:;  and  it  appears  to  be  the  opinion  of  the  Vice-Chan- 
cellor, that  the  separate  estate  would  arise  upon  coverture,  although  the  sub- 
ject of  it  vested  in  the  woman  when  single,  but  that  the  court  would  not 
sanction  any  restraint  upon  alienation  annexed  to  such  separate  estate. 

In  this  state  of  the  authorities,  I  own  that  I  have  found  myself  greatly  em- 
barrassed,; and  I  could  have  wished  to  have  this  case  re-argued  before  the 
Lord  Chancellor  and  in  the  presence  of  the  Vice-Chancellor ;  not  finding 

did  not  occur  to  me,  as  it  does  not  appear  at  that  time  to  have  occurred  to  any  one  else,  that  the 
cuaeequent  estate  could  aunrive  into  a  subsequent  coverture,  stripped  of  the  protection  which  the  pro- 
hibition against  anticipation  gives  to  it,  and  which  alone,  in  many  cases,  prevents  it  from  being  an 
evil  rather  than  a  benefit  to  the  wife.  I  cannot,  therefore,  think  that  there  was  any  inaccuracy 
in  saying  that  I  must  consider  the  point  as  settled.  Whether  the  expression  of  approbation  of  the 
doctrine  so  established  was  well  founded  is  what  I  have  to  consider  in  the  present  case.  That  the 
expressions  used  in  that  case  were  not  considered  as  promulgating  any  new  doctrine  may  he  in* 
ferred"  from  cases  to  which  his  Lordship  then  proceeds  to  allude.  TulUtt  v.  Armstrong,  4  Myl. 
4t  Cr.  397,  398. 
(a)  6  Sim.  420. 
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that  course  approved  of,  I  have  given  the  subject  the  best  attention  in  my 
power,  and  though,  after  what  has  passed,  I  must  hold  my  opinion  with 
great  distrust,  yet  as  it  does  appear  to  me,  that  the  opinion  expressed  in  Mas- 
ter/ v.  Parker,  is  not  consistent  with  the  decision  in  Anderson  v.  Anderson, 
and  that  the  orders  in  Newton  v.  Reid,  and  the  second  case  of  Brown  v.  Po» 
cock,  are  not  warranted  by  the  former  practice  and  doctrines  of  the 
court,  I  cannot  refuse  #to  the  parties  the  statement  of  my  opinion,  [#31] 
such  as  it  is. 

I  have  considered  all  the  cases  which  I  have  been  able  to  find  on  the  sub- 
ject, and  I  am  unable  to  find  any  authority  prior  to  those  which  I  have  men* 
tioned,  or  any  satisfactory  principle  for  the  proposition,  that  a  gift  to  a  woman 
for  her  separate  use,  is  nugatory,  if  she  chances  to  be  single,  at  the  time  when 
the  subject  of  the  gift  becomes  vested  in  her ;  or  for  the  proposition,  that  the 
restraint  upon  alienation  of  separate  estate  is  nugatory,  if  not  accompanied  by 
a  gift  over  upon  an  attempt  to  alienate. 

To  sanction  either  of  these  propositions,  would,  as  it  appears  to  me,  defeat 
the  oVject  and  purpose  which  were  contemplated  by  this  court,  when  it  ap- 
plied its  principles  of  equity  to  the  support  of  the  separate  estate  of  married 
women. 

As  this  subject  has  given  occasion  to  considerable  discussion,  and  as  a  de- 
cision pronounced  here  cannot  settle  the  question,  which  is  of  very  great  im- 
portance, I  am  desirous  that  the  case  should  be  brought  under  the  considera- 
tion of  a  higher  tribunal,  without  any  unnecessary  delay,  and  to  afford  every 
facility  in  my  power  for  the  correction  of  any  error  into  yhich  I  may  have 
fallen. 

I  therefore  think  it  right  to  state,  that  it  appears  to  me,  as  the  result  of  the 
authorities,  and  of  the  constant  practice  of  conveyancers,  which  great  and 
eminent  judges  have  considered  to  be  no  mean  evidence  of  the  law : — 

•That  property  given  to  a  woman  for  her  separate  Use,  independent    [*32] 
of  any  husband,  may,  under  the  authority  of  this  court,  be  enjoyed  by 
her  during  her  coverture  as  her  separate  estate,  although  the  property  origi- 
nally, or  at  any  subsequent  period  or  periods  of  time,  became  vested  in  her 
when  discovert. 

That,  in  respect  of  such  separate  estate,  she  is  by  this  court  considered  as 
a  feme  sole,  although  covert.  Her  faculties  as  such,  and  the  nature  and  ex- 
tent of  them,  are  to  be  collected  from  the  terms  in  which  the  gift  is  made  to 
her,  and  will  be  supported  by  this  court  for  her  protection. 

The  words  "  independent  of  a  husband,"  whether  expressed  or  implied  in 
the  terms  of  the  gift,  mean  no  more,  than  that  this  court  will  not  permit  the 
marital  power  of  the  husband  to  be  used,  in  contravention  of  the  enjoyment 
of  the  property,  according  to  the  terms  of  the  gift. 

If  the  gift  be  made  for  her  sole  and  separate  use,  without  more,  she  has, 
during  the  coverture,  an  alienable  estate  independent  of  her  husband. 

If  the  gift  be  made  for  her  sole  and  separate  use,  without  power  to  alienate, 
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she  has,  duriug  the  coverture,  the  present  enjoyment  of  an  unalienable  estate, 
independent  of  her  husband. 

In  either  of  these  cases  she  has  when  discovert  a  power  of  alienation :  the 
restraint  is  annexed  to  the  separate  estate  only,  and  the  separate  estate  has  its 
existence,  only  during  coverture ;  whilst  the  woman  is  discovert,  the 
[#33]  separate  estate,  whether  modified  by  #restraint  or  not,  is  suspended 
aud  has  no  operation,  though  it  is  capable  of  arising  upon  the  happen- 
ing of  a  marriage. 

The  restriction  cannot  be  considered  distinctly  from  the  separate  estate  of 
which  it  is  only  a  modification ;  to  say  that  the  restriction  exists,  is  saying 
no  more  than  that  the  separate  estate  is  so  modified  ;  the  donor  in  giving  the 
woman  when  married,  some  of  the  faculties  of  a  feme  sole,  has  withheld  the 
power  of  alienation  ;  under  the  terms  of  the  gift,  and  by  the  aid  of  this  court, 
the  woman  is  a  feme  sole,  as  to  the  present  enjoyment  of  the  property,  but 
no  further ;  measuring  her  faculty  by  the  terms  of  the  gift,  she  is  not  hfeme 
sole  as  to  the  disposition  of  her  property  in  anticipation  of  her  intended  pro- 
vision. If  there  be  no  separate  estate,  there  can  be  no  such  restriction  as 
that  which  is  now  under  consideration.  The  separate  estate  may,  and 
often  does  exist  without  the  restriction,  but  the  restriction  has  no  indepen- 
dent existence  ;  when  found,  it  is  as  a  modification  of  the  separate  estate,  aud 
inseparable  from  it. 

And  applying  these  principles  to  the  present  case,  I  am  of  opinion,  that  as 
to  those  estates,  which  by  the  wills  of  the  testator  Nathaniel  Bradford,  and 
the  testatrix  Ann  Bradford,  were  given  to  the  defendant  Mrs.  Armstrong,  for 
her  separate  use,  without  power  of  alienation,  the  plaintiff  has  acquired 
no  right  under  his  securities.  As  to  the  estates  given  by  the  will  of  Nathaniel 
Bradford  to  Mrs.  Armstrong  for  her  separate  use,  without  any  clause  to  re- 
strain alienation,  I  think  the  plaintiff  is  entitled  to  the  relief  he  prays,  and 
the  accounts  and  inquiries  must  be  directed  accordingly.fi] 

[1]  Affirmed  by  Lord  Cottenham,  January  22,  1840  ;  4  My!.  &  Cr.  377,  392.  A»  to  the  pro- 
ceedings on  that  part  of  the  order  which  directed  an  account,  see  S.  Q.  4  fieav  319  ;  we  farther 
the  three  following  cases,  also  1  Keene,  435,  n.  1.  1  Sim.  &  Stu.  432,  n.  1.  Ntwlandi  v.  Pay*- 
rer,  4  Myl.  &,  Cr.  413.  S.  C.  10  Sim.  377,  380,  and  n.  I,  ibid.  A  female  infant  entitled  to  a  * 
legacy  of  stock  given  in  trust,  to  be  accumulated  till  she  should  attain  twenty-one,  and  to  be  then 
transferred  to  her  for  her  separate  use,  does  not  transfer  her  interest  in  such  legacy,  to  her  husband, 
by  the  act  of  marriage ;  and  if  married  at  the  time  when  she  attains  her  majority,  she  takes  an 
absolute  interest  in  the  legacy  for  her  separate  use.    Johnson  v.  Johnion,  1  Keen,  648. 
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•Scarborough  v.  Borman.  [*34] 

1838 ;  July  9,  November  3. 

A  tetUtor  bequeathed  a  nam  in  trust,  far  his  daughter,  then  and  at  his  death  a  widow,  for  her 

separate  use.     After  the  death  of  the  tehtator  she  married  :  Held,  that  her  husband  acquired  no 

interest  in  the  fond. 

This  bill  was  filed  by  James  Scarborough  against  William  Borman,  (a 
trustee,)  and  against  the  plaintiffs  wife  and  her  three  children  by  a  former 
marriage. 

The  bill  stated  that  Thomas  Smith;  by  his  will,  dated  on  or  about  the  2d 
of  June,  1820,  amongst  other  things  gave  and  bequeathed  unto  Thomas 
Marris  and  William  Borman,  their  executors,  administrators  and  assigns,  the 
sum  of  1500/.  to  be  paid  to  them  within  six  months  after  his,  the  testator's 
decease,  by  his  executor  thereinafter  named,  upon  and  for  the  trusts,  intents 
and  purposes  thereinafter  expressed  and  declared,  of  and  concerning  the 
same  (that  is  to  say :)  upon  trust,  that  they,  the  said  Thomas  Marris  and 
William  Borman,  or  the  survivor  of  them,  or  the  executors,  administrators 
or  assigns  of  such  survivor  should  forthwith,  upon  the  receipt  thereof,  put 
and  place  out  the  same  at  interest  upon  government  or  real  security,  and 
should,  from  time  to  time,  alter  and  vary  the  same  at  their  or  his  discretion ; 
and  also  during  the  life  of  his  daugther,  Frances  Brown,  then  the  widow  of 
George  Brown,  late  of  Thorganby,  in  the  city  of  Lincoln,  tanner,  pay  the 
interest,  dividends  and  produce  thereof,  when  and  as  the  same  should  be 
paid,  into  her  own  hands  for  her  sole,  separate  and  exclusive  use  and 
benefit,  and  exclusive  of,  and  without  being  in  any  wise  subject,  or  liable,  to 
the  debts,  intermeddling,  or  control  of  any  future  husband.  And  the  testator 
declared  it  to  be  his  will,  that  the  receipt  and  receipts  in  writing  of  his  sai4 
daughter  should,  notwithstanding  any  future  coverture,  be  a  good  and 
sufficient  'discharge,  and  good  and  sufficient  discharges  for  the  said  |*35] 
interest  and  dividends,  or  so  much  thereof  as  in  such  receipt  or  re- 
ceipts respectively,  should  be  expressed  or  mentioned  to  be  received ;  and 
from  and  after  the  decease  of  his  said  daughter,  Frances  Brown,  then  upon 
this  further  trust,  that  they,  his  said  trustees,  or  the  survivor  of  them,  or  the 
executors,  administrators  or  assigns  of  such  survivor,  should  call  in  the  said 
sum  of  15002.,  and  pay  and  divide  the  same  to  and  amongst  all  and  every 
the  children  of  his  said  daughter,  Frances  Brown,  then,  or  thereafter  lawful- 
ly to  be  begotten,  when  and  as  they  should  severally  attain  their  respective 
ages  of  twenty-one  years. 

That  the  testator  departed  this  life  on  the  5th  of  June,  1820,  and  shortly 
after  his  death,  his  executor  transferred  the  sum  of  1500/.  to  Marris  (since 
deceased,)  and  Borman  upon  the  trust  aforesaid. 

In  1832,  Frances  Brown  who,  up  to  that  time,  had  continued  a  widow, 
intermarried  with  and  became  and  was  the  wife  of  the  plaintiff. 

The  bill  suggested  certain  breaches  of  trust  as  to  the  trust  fund,  and 
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prayed,  that  the  plaintiff  might  be  declared  entitled,  in  right  of  his  wife 
Frances  Scarborough,  under  the  will  of  the  said  testator,  to  the  interest  of  the 
sum  of  15002.  during  the  lifetime  of  his  wife,  and  all  arrears  thereof;  and  it 
prayed  for  an  account  thereof,  for  consequential  directions. 
To  this  bill  the  defendants  filed  a  general  demurrer. 

Mr.  Kindersley  and  Mr.  Jemmett,  iu  support  of  the  bill. 
[*36]       *Mr.  Pemberton  aud  Mr.  Sidebottom,  for  the  demurrer. 


November  3. — The  Master  of  the  Rolls,  after  stating  the  circumstan- 
ces of  the  case : — This  case  was  not  argued,  but  both  parties  concurred  in 
desiring  the  case  to  be  decided  upon  the  argument  in  Tullett  v.  Armstrongs 
and  in  representing  that  the  only  question  was,  whether  the  woman  was  en- 
titled to  separate  estate,  when  the  subject  became  vested  in  her  when  single. 
I  am  of  opinion  that  she  is  so  entitled,  and  on  that  ground  allow  the  demur- 
rer, unless  the  counsel  for  the  plaintjff  should  think  that,  notwithstanding 
that  opinion,  the  bill  can  be  sustained,  as  seeking  to  secure  the  fund  for  the 
benefit  of  any  children  of  the*  present  marriage.[l] 


Clark  ».  Jaciues. 


1638  ;  August,  September  5. 

An  annuity  wu  bequeathed  to  a  lady,  who  wu  unmarried  at  the  death  of  the  testator,  for  her  se- 
parate use,  independent  of  any  husband  with  whom  she  might  at  any  time  marry,  and  without 
power  of  anticipation.  After  the  death  of  the  testator,  the  legatee  married,  became  a  widow,  and 
contracted  a  second  marriage.  No  disposition  having  been  made  by  her  while  discovert :  Held, 
that  the  separate  use  and  anticipation  clauses  attached  to  the  annuity  during  the  second  mar- 
riage. 

This  case  came  before  the  court  upon  a  petition  presented  by  Richard 
Hitchcock  and  Sarah  Grace  his  wife,  which  stated  that  William  Clark,  by 
his  will,  dated  the  25th  of  October,  1822,  among  other  things,  gave  and  be- 
queathed the  residue  and  remainder  of  his  personal  estate  and  effects  unto 
Thomas  Williams  and  John  Jaques,  upon  trust,  from  and  out  of  the  yearly 

dividends  and  annual  profits  thereof,  to  pay  and  apply  to  and  for  the 
[*37]    use  of  the  said  Sarah  Grace  Hitchcock,  ('therein  called  Sarah  Grace 

Brown,  spinster,  daughter  of  Mr.  George  Brown,)  for  her  own  use  and 
benefit,  for  and  during  the  term  of  her  natural  life,  the  yearly  sum  of  50/. 
sterling :  and  the  testator  declared  it  to  be  his  will,  that  the  said  annuity 
should  be  for  the  separate  use  of  the  said  annuitant,  and  not  subject  to  the 
debts  or  control  of  any  husband,  with  whom  she  might  happen  to  be  mar- 
ried, at  the  time  of  the  said  testator's  decease,  or  at  any  time  after/Wards ; 
and  that  the  receipt,  or  receipts  of  the  said  Sarah  Grace  Hitchcock,  should  be 

[1]  Affirmed  by  Lord  Cottenham,  Jan.  22,  1840.    4  Myl.  &  Or.  377,  407. 
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good  discharges  to  his  said  trustees.  And  he  declared  it  to  be  his  will,  that 
the  said  annuitant  should  not  sell,  or  dispose  of,  or  in  any  manner  incumber, 
or  anticipate  her  said  annuity,  or  any  part  thereof,  or  the  future  or  growing 
payments  of  the  same  in  anywise  howsoever.  That  the  testator  died 
without  having  altered  his  will,  which  was  proved  on  the  20th  of  February, 
1823. 

The  petition  then  stated  that  the  petitioner,  Sarah  Grace  Hitchcock,  was 
born  on  the  17th  day  of  August,  1804,  and  was  a  spinster  at  the  time  of  the 
death  of  the  said  testator ;  and  on  or  about  the  14th  day  of  May.  1823,  she 
intermarried  with  Thomas  Jaques,  who  afterwards  departed  this  life ;  and 
in  January,  1836,  she  intermarried  with  Richard  Hitchcock,  who  was  born 
on  the  8th  day  of  May,  1792 ;  that  during  the  time  the  petitioner,  Sarah 
Grace  Hitchcock,  was  so  a  spinster,  and  during  her  marriage  with  the  said 
Thomas  Jaques,  also  during  her  widowhood,  and  since  her  marriage  with 
the  petitioner  Richard  Hitchcock,  down  to  the  30th  day  of  July  then  last 
past,  she  had  been  in  the  receipt  and  enjoyment  of  the  said  annuity. 

The  petition  then  stated  certain  orders  of  the  court,  dated  the  10th  of 
February,  1827,  the  10th  of  August,  1831,  and  the  20th  of  February, 
1836,  by  which,  the  "annuity  had  been  directed  to  be  paid  to  the  se-     [*38] 
parate  use  of  Mrs.  Hitchcock. 

The  petition  then  stated,  that  the  petitioners,  by  certain  articles  of  agree- 
ment, made  and  entered  into  on  the  2d  day  of  August  instant,  had  contracted 
and  agreed  to  sell  unto  Ireneus  Mayhew,  and  the  said  Ireneus  Mayhew  had 
agreed  to  purchase,  at  or  for  the  sum  of  440/.  (subject  as  in  the  said  contract 
or  agreement  was  mentioned,)  all  that  the  said  annuity  or  yearly  sum  of  50/. 
so  given  and  bequeathed  to  the  petitioner,  Sarah  Grace  Hitchcock,  by  the  will 
of  William  Clark  deceased,  for  and  during  the  joint  lives  of  the  petitioners, 
Richard  Hitchcock  and  Sarah  Grace,  his  wife,  on  a  good  title  being  shown 
to  the  said  annuity,  and  on  Ireneus  Mayhew,  the  purchaser,  being  put  in 
the  receipt  of  the  same  annuity,  under  the  order  of  this  honorable  court,  and 
it  prayed  that  the  agreement  or  contract  of  August,  1838,  might  be  confirmed, 
and  the  sale  thereby  intended  to  be  made ;  that  the  said  Ireneus  Mayhew 
might  be  entitled,  and  directed  to  receive,  all  future  payments  of  the  said  an- 
nuity of  50/.  thereafter  to  accrue  due  during  the  joint  lives  of  the  petitioners, 
Richard  Hitchcock  and  Sarah  Grace  Hitchcock,  and  for  a  certain  consequen- 
tial directions. 
Mr.  Hilton,  in  support  of  the  petition. 
Mr.  Wilcox,  for  the  trustees. 


November  5. — The  Master  op  the  Rolls  : — The  testator,  by  his  will, 
dated  the  25th  of  October,  1822,  bequeathed,  out  of  the  interest  of  the  residue 
of  his  estate,  an  annuity  of  50/.  to  Sarah  Grace  Brown,  spinster,  for 
•her  separate  use,  not  subject  to  the  debts  or  control  of  any  husband,    [*39] 


40  CASES  IN  CHANCKRY. 

1838.— Dixon  r.  Dixon. 

at  the  time  of  the  testator's  death,  or  afterwards,  and  she  was  not  to  have 
power  to  alienate. 

The  testator  died  leaving  the  annuitant  a  spinster. 

On  the  14th  of  May,  1823,  the  annuitant  married  Thomas  Jaques,  who 
some  time  afterwards  died. 

And  on  the  22d  of  January,  1836,  the  annuitant,  then  the  widow  of  Ja- 
ques, married  Richard  Hitchcock, 

In  August,  1838,  Hitchcock  and  wife  agreed  to  sell  the  annuity  to  Ireneus 
Mayhew,  and  the  fund  out  of  which  the  annuity  is  payable,  being  in  court, 
this  petition  prays  that  the  annuity  may  be  paid  to  the  purchaser. 

[  do  not  think  fit  to  grant  the  prayer  of  this  petition,  because  T  think,  that 
the  interest  was  effectually  given  to  the  woman  for  her  separate  use,  and 
with  restraint  upon  alienation  during  her  life  ;[I]  and  that  the  fact  of  her 
having  been  single  at  the  testator's  death,  and  a  widow  during  the  period 
which  elapsed  from  her  first  husband's  death  till  her  second  marriage,  do 
not  vary  the  nature  of  her  estate  and  interest. 

No  order  made  upon  the  petition. 


[MOJ  *Dixon  v.  Dixon. 

1838 ;  November  7. 

A  lady  being  entitled,  subject  to  a  prior  life  estate,  to  certain  freehold  and  funded  property,  she 
settled  the  same,  on  her  first  marriage,  for  her  separate  use,  independent  of  her  intended,  or 
any  other  husband  Her  first  hnsband  died,  and  she  married  a  second  time  :  Held,  that  the 
property  still  belonged  to  her  as  her  separate  estate. 

This  bill  was  filed  by  Ann  Maria  Dixon,  the  wife  of  the  defendant,  John 
Dixon,  by  her  next  friend,  against  her  husband  and  a  tnistee,  claiming  to  be 
entitled  to  certain  property,  as  being  her  separate  estate,  under  the  following 
circumstances : — 

At  the  time  of  the  marriage  of  the  plaintiff,  Ann  Maria  Dixon,  then  Ann 
Maria  Shields,  with  her  first  husband,  Samuel  Simpson,  she  was  entitled,  in 
remainder,  to  a  certain  portion  of  two  freehold  houses,  her  mother  having  * 
previous  life  estate  therein  :  she  was  also  entitled,  in  remainder,  to  a  share  in 
two  sums  of  money  invested  in  the  funds,  in  which  also  her  mother  bad  a 
previous  life  estate.  In  August,  1821,  the  plaintiff  (her  mother  being  then 
living)  married  Samuel  Simpson,  on  which  occasion  a  settlement  was  exe- 
cuted, whereby  her  interest  in  these  freeholds  was  conveyed  to  trustees,  to 
trust,  for  sale,  and  she  assigned  to  trustees  all  her  interest  in  the  stocks  and 

[1]  While  discovert,  the  restraint  upon  alienation  is  void,  as  inconsistent  with  the  nature  of  the 
gift  but  when  the  donee  becomes  covert,  then  the  restraint  upon  alienation  applies.  TulUtt  r. 
Armstrong,  ante,  92.     Lord  Cottenham,  S.  C.  4  Myl.  &  Cr.  394,  406. 
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funds ;  and  it  was  declared,  that  the  trustees  should  stand  possessed  of  the 
produce  of  the  real  estate  and  of  the  funds,  upon  the  trusts  following  :— 

Upon  trust  and  to  the  intent  that,  during  the  natural  life  of  the  plaintiff, 
the  interest,  dividends,  or  annual  proceeds  of  the  said  trust  moneys,  stocks, 
funds,  and  securities,  might  be  for  the  sole  and  separate  use  and  disposal  of 
the  plaintiff,  exclusive  of  the  said  Samuel  Simpson,  or  any  other  husband 
with  whom  she  might  intermarry,  and  free  from  his  debts,  engagements,  do- 
minion and  control ;  and  to  that  end)  upon  trust,  to  pay  such  in- 
terests* dividends,  or  annual  proceeds  from  time  *to  time  as  the  same  [*41] 
should  be  due,  and  be  received  either  into  the  proper  hands  of  the  plain* 
tiff,  and  for  which  her  receipt,  notwithstanding  her  coverture,  should  be  a 
good  discharge,  or  to  such  person  or  persons,  and  for  such  use  and  purpose 
as  she,  by  writing  under  her  hand,  should,  notwithstanding  her  coverture, 
from  time  to  time,  as  the  interest,  dividends,  or  annual  proceeds  should  arise, 
but  not  in  any  way  by  anticipation,  direct.  And  it  was  by  the  said  inden- 
ture further  declared  and  agreed  by  and  between  the  parties  thereto  subject, 
and  without  prejudice,  to  such  powers  of  appointment  and  provision,  for  ad- 
vancement for  the  children  of  the  marriage,  as  were  therein  mentioned  ;  that 
in  case  there  should  not  be  any  child  or  children  of  the  intended  marriage, 
or  if  there  should  not  be  any  child  who  should  become  entitled  to  a  vested 
interest  in  the  trust  moneys,  stocks,  funds,  or  securities,  the  trustees  and  the 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor, 
should  stand  possessed  and  interested  of  and  in  the  same,  in  trust,  for  the 
plaintiff*  her  executors,  administrators  and  assigns,  in  case  she  should  happen 
to  survive  the  said  S.  Simpson. 

Samuel  Simpson  died  in  October,  1827,  without  having  had  any  children 
by  the  plaintiff.  The  plaintiff  afterwards  married  the  defendant,  John  Dix- 
on, on  which  occasion  no  settlement  was  executed  ;  and,  in  February,  1838, 
the  plaintiff's  mother  died,  whereby  the  plaintiff  became  entitled,  in  posses- 
sion, to  her  proportion  of  the  freeholds  and  of  the  funds  in  question  :  she 
filed  this  bill  in  February,  1838,  stating  these  circumstances,  and  that  she 
had  not,  for  some  time  past,  been  supported  by  John  Dixon,  and  that  she 
was  therefore  wholly  without  the  means  of  subsistence :  the  bill  also  stated 
that,  on  the  second  marriage,  her  husband  had  notice  of  the  settlement. 
The  defendant,  the  husband,  by  his  #answer>  admitted  that,  prior  to  [*42] 
his  marriage  with  the  plaintiff,  he  h^d  heard  that  a  settlement  had  been 
executed  on  the  occasion  of  the  plaintiffs  previous  marriage  with  Samuel 
Simpson ;  but  the  defendant  said  he  was  never  made  acquainted  with,  or 
informed  of  the  contents  of  that  settlement,  and  that  he  never  saw  the 
same;[l]  he  submitted,  whether  the  settlement  made  on  the  first  marriage 
of  the  plaintiff  was  binding  on  him,  and  he  claimed  to  be  absolutely  entitled, 

[1]  As  to  th«  equity  of  the  husband  to  set  aside  a  settlement  of  the  property  of  his  wife  executed 
by  her  daring  the  treaty  of  marriage,  see  Taylor  v.  Pught  1  Hare*  608* 
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for  his  own  use,  to  the  whole  of  the  property  :  he  also  stated  that  he  had  se- 
parated from  his  wife  in  consequence  of  her  misconduct. 

Mr.  Pemherton  and  Mr.  Thompson,  for  the  plaintiff. 

Mr.  Kindersley  and  Mr.  Stuart,  contra,  for  John  Dixon. 

Mr.  Perry,  for  the  trustees. 

The  Master  of  the  Rolls  held  that  the  plaintiff  was  entitled,  for  her 
separate  use,  to  the  income  of  the  trust  funds.[l] 


FisarV  v.  Stephenson-. 


1838 :  November  16  ;  December  7, 8. 

One  of  several  co-plaintifls  mortgaged  his  Interest  and  became  Insolvent  pending  the  anit.  A  sup- 
plemental bill  was  filed  by  the  other  co-plaintiffe  against  the  mortgagee  and  the  provisional  assig- 
nees alone  :  Held,  that  the  defendants  in  the  original  suit,  who  were  accounting  parties,  ought 
also  to  have  been  made  parties  to  the  supplemental  suit. 

The  original  bill  in  this  case  was  filed  by  Samuel  Feary,  A.  Mann  hi  g, 
and  W.  C.  Bromley,  and  Elizabeth  his  wife,  against  Joseph  Stephenson,  and 
William  Read,  (trustees  under  the  will  of  John  Stephenson,)  Elizabeth  Ste- 
phenson the  executrix,  and  other  parties  interested  in  the  residue  o( 
[*43J  the  testator's  estate,  for  an  "account  of  the  real  and  personal  estate  of 
the  testator,  and  for  payment  of  one-eighth  part  thereof,  to  which  Eli- 
zabeth Bromley,  as  one  of  the  children  of  the  testator,  was  entitled. 

W.  C.  Bromley  and  Elizabeth  Bromley*  it  appeared,  had  assigned  their 
share  to  Feary,  in  consideration  of  a  sum  of  600/. ;  bu:  Feary,  by  a  memo- 
randum endorsed  on  the  assignment,  admitted  this  sum  to  be  the  money  of 
Manning,  and  that  he  was  a  mere  trustee  for  him.  Feary  afterwards  pur- 
chased of  Manning,  and  became  entitled  to  one-half  of  the  said  share. 
These  facts  appeared  on  the  original  bill. 

Feary  subsequently  assigned  his  interest  to  Reeves,  by  way  of  mortgage, 
and  afterwards  took  the  benefit  of  the  insolvent  debtors'  act. 

A  supplemental  bill  stating  these  circumstances,  was  then  filed  by  Man- 
ning and  Bromley  and  his  wife,  against  Reeves  and  the  provisional  assignee 
alone. 

The  original  and  supplemental  suits  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  O.  Anderdon,  for  the  plaintiffs. 

Mr.  Pemherton  and  Mr.  Jeremy^  for  the  defendants,  the  trustees,  objected 
to  the  case  proceeding,  on  the  ground,  that  Stephenson  and  Read  had  not 
been  made  parties  to  the  supplemental  bill. 

Mr.  Cooper,  for  one  of  the  defendants,  referred  to  a  case  of  Lloyd  v.  Me- 
redith.(a) 

(a)  At  the  rolls,  15th  March,  1838,  unreported. 

[1]  The  decisions  in  tlrs  and  Ihe  preceding  case  are,  evidently,  merely  corollaries  from  the  de- 
cision in  Tulle  it  v.  Armstrong. 
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•The  Master  op  the  Rolls  : — The  original  bill  was  filed  by  [*44] 
three  persons,  alleged  to  have  an  interest  in  the  testatoi's  estate,  and 
it  was  answered  by  the  accounting  party ;  Feary  and  Manning  and  Bromley 
and  wife  were  the  parties  to  whom  the  defendants  were  called  on  to  account. 
The  bill  is  brought  to  a  hearing,  and  then  it  is  admitted  that  Feary  has  no  in- 
terest ;  therefore,  as  it  now  stands,  the  suit  is  prosecuted  by  a  party  who  has  no 
interest ;  and  it  is  then  alleged,  that  there  is  another  suit  to  which  the  as- 
signees of  Feary  are  made  parties.  I  must  have  some  authority  produced 
before  I  can  allow  this  case  to  go  on.  The  cases  in  which  the  interest  of 
a  defendant  has  devolved  upon  another  person,  raised  a  very  different  ques- 
tional] 

The  case  stood  over  to  produce  authorities. 


November  7. — Mr.  Kindersley  and  Mr.  O.  Anderdon.    It  is  not  necessary 
to  make  the  original  defendants  parties  to  a  supplemental  bill,  unless  they 
have  an  interest  in  the  supplemental  matter.     This  was  decided  by  Sir  John 
Leach  in  Bignall  v.  Atkins.(a)    The  same  objection,  as  in  the  present  case, 
was  raised  in  Greenwood  v.  Atkinson,{b)  but  it  was  overruled  by  the  Vice- 
Chancellor.    What  possible  interest  can  the  trustees  have  in  the  matters 
stated  in  this  supplemental  bill  ?  their  liability  is  neither  increased  nor  di- 
minished. Where,  in  the  progress  of  a  suit,  a  child  comes  into  esse,  and  who, 
being  one  of  a  class,  becomes  interested  in  the  subject  matter  of  the  suit,  it  is 
the  practice  to  file  a  supplemental  bill  against  that  child  alone,  and  not  to 
make  all  the  other  original  defendants  ]>arties  thereto.    Agaiu,  where 
in  the  progress  of  a  suit  it  becomes  necessary  to  revive,  the  bill  *of  re-    [*45] 
vivor  is  not  filed  against  all  the  original  defendants,  but  only  against 
the  party  in  respect  of  whose  interest  the  revivor  becomes  necessary.    No 
advantage  can  result  from  allowing  this  objection,  but  the  expense  of  the 
suit  will  in  this,  and  all  other  similar  cases,  be  uselessly  increased  by  making 
all  the  original  defendants  parties  to  a  new  bill.    They  also  cited  Redesdale, 
p.  62. 
Mr.  Cooper,  for  another  defendant. 
Mr.  Reynolds,  for  the  provisional  assignee. 

The  Master  op  the  Rolls,  without  calling  for  a  reply.  There  being 
no  authority  produced,  I  am  bound  to  allow  the  objection.  An  accounting 
party  ought  to  know,  who  it  is,  that  calls  upon  him  for  an  account.  The 
case  is  just  as  simple  as  this,  a  party  calls  for  an  account,  and  the  defendant, 
at  the  hearing,  is  ready  to  account,  and  he  is  then  for  the  first  time  informed, 

(«)  Mad.  369.  (6)  5  Sim.  419. 

[1]  As  to  the  necessity  of  a  plaintiff's  having  an  interest  in  the  subject  in  controversy,  see  The 
King  of  Spain  v.  Machido,  4  Ross.  225.  Cuff  v.  Platell,  id.  242.  Makepeace  v.  Haythorne,  id. 
344.  TaUmadge  v.  Pell,  9  Paige,  412.  Egan  v.  Heenon,  1  Flan.  &  Kel.  39.  Page  y.  Town- 
tend,  5  Sim.  395.    Clown  v.  Lawrence,  3  Edw.  Ch.  Rep.  53.    Oakey  v.  Bend,  id.  482. 


46  CASES  IN  CHANCERY. 


\   1838.— Feary  v.  Stephenson. 


that  some  of  the  plaintiffs  have  no  right  to  call  for  such  account,  or  that  one 
of  them  has  transferred  his  right  to  some  one  else  of  whom  the  accounting 
party  never  heard  before.    Is  it  possible  to  support  a  record  in  such  a  state  ? 

I  regret  the  extra  expense  to  which  the  parties  will  be  put  by  allowing  the 
objection,  but  it  would  be  much  more  to  be  regretted,  if  an  accounting  party- 
were  to  be  ignorant  to  whom  he  is  to  account,  up  to  the  very  time  of  the 
hearing. 

The  cases  cited  have  nothing  to  do  with  the  present ;  the  case  of  a  defen- 
dant's interest  being  transferred  is  very  different,  for  the  plaintiffs  remain  the 
same  to  the  end.[l]  In  the  cases  referred  to,  where  the  interest  of  one 
[•46]  of  the  defendants  was  transferred,  the  only  thing  'necessary  was,  that 
the  plaintiff  should  bring  before  thje  court  a  proper  substitute  for  such 
parties.[2] 

[1J  Where  trustees,  defendants,  are  ohanged  pending  a  suit  against  the  trust  fund,  it  is  not  abso- 
lutely necessary  to  bring  them  before  the  court  although  the  plaintiff  has  a  right  to  do  so,  before  a 
decree  ;  and  in  that  case,  supposing  the  cause  to  be  at  issue,  it  should  be  done  by  a  supplement*! 
bill.     The  North  American  Coal  Co,  v.  Dyett,  2  Edw.  Ch.  Rep.  115.     And  see  10  Sim.  339,  n.  1. 

[2]  In  Dyoon  v.  Morris,  1  Hare,  420,  Wigram,  V  C,  said ;  "  The  question  then  is,  whether  the 
mortgagor  ought  to  have  been  made  a  party  to  the  supplemental  bill.  I  do  not  mean  to  decide 
any  general  proposition  with  respect  to  the  cases  which  require  that  the  defendants  to  an  original 
bill  should  be  parties  to  a  supplemental  bill.  If  compelled,  which  I  am  not,  to  express  an  opinion 
upon  that  point,  I  should  rather  incline  to  say,  that  the  cases  in  which  the  parties  to  the  original 
bill  were  necessary  parties  to  a  supplemental  hill,  were  those,  in  which  the  interests  of  the  original 
defendants  required  that  such  new  parties  should  be  before  the  court,  and  that  the  cases  in  which 
the  parties  to  the  original  bill  were  not  necessary  parties  to  the  supplemental  bill  were  those  in 
which  the  new  parties  are  brought  before  the  court  in  respect  of  the  interest  of  the  plaintiff,  or  of 
the  new  defendants.  It  is  sufficient,  however,  in  this  case  to  say,  that  the  decision  in  Greenwood 
v.  Atkinson,  (5  Sim.  519,)  which  was  come  to  after  argument,  was  followed  in  the  Attorney 
General  v.  Pearson,  (7  Sim.  302,)  in  Semple  v.  Price,  (10  Sim.  238,)  and  was  not  disapproved  of  by 
Lord  Langdale  in  Feary  v.  Stephenson.  Upon  these  cases,  I  observe  only  that  the  practice  which 
they  establish  cannot  possibly  work  injustice  in  this  case.  The  origiual  and  supplemental  causes 
are  heard  together.  The  mortgagor  has  a  right  to  insist  that  the  decree  shall  provide  for  the  re- 
conveyance of  the  estate  upon  payment  of  the  mortgage  money,  and  it  is  only  for  the  purpose  of 
such  reconveyance,  that  the  executors  of  E.  T.  are  necessary  parties  to  the  cause.  If  the  court 
cannot  by  meaus  of  the  original  or  supplemental  bill  make  such  a  decree  as  the  mortgagor  is  en- 
titled to,  the  suit  must  fail ;  but  if  the  original  aud  supplemental  bill  do  enable  the  court  to  make 
the  decree  to  which  the  mortgagor  has  a  right,  it  is  obvious  that  he  has  no  reason  to  complain  of 
the  form  of  the  record."  In  a  subsequent  case,  Jones  v.  Howell,  2  Hare,  342,  350,  the  Vice- 
Chancellor  speaking  of  bis  previous  decision,  says .  "  In  Dyson  v.  Morris,  I  stated  my  impression 
of  the  general  rule  on  the  subject  of  making  parties  to  the  original  bill,  parties  to  a  supplemental 
bill  to  be,  that  the  original  defendants  were  necessary  parties  where  their  interests  required  that  the 
new  defendants  should  be  brought  before  the  court  for  the  purpose  of  deciding  questions  between 
the  original  and  new  defendants :  and  that  the  original  defendants  were  not  necessary  parties  to 
the  supplemental  bill,  when  the  new  defendants  were  brought  before  the  court  to  contest  some 
question  with  the  plaintiff,  in  which  the  original  defendants  bad  no  interest  To  this  rule  there 
may  be  exceptions  and  cases  not  calling  for  its  application.  In  Dyson  v.  Morris,  I  availed  myself 
of  the  direct  authority  of  Greenwood  v.  Atkinson,  and  the  tacit  authority  of  the  other  cases,  to 
make  that  decree  which  appeared  substantially  just,  and  by  which  expense  would  be  saved.  The 
executors  of  E.  T.  in  that  case,  enabled  me  by  decree,  and  at  once,  and  without  further  litigation 
or  inquiry,  to  give  the  mortgagor,  (the  objecting  party,)  all  he  asked  against  those  executors. 
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The  cause  was  allowed  to  stand  oyer,  with  liberty  to  add  parties  by  amend- 
ment, or  otherwise. 

Mr.  Petnberion  asked  for  the  costs  of  the  day,  on  the  ground,  that  his 
clients  not  having  been  made  parties  to,  the  supplemental  bill,  they,  had  no 
opportunity  of  raising  the  objection  by  their  answer,  and 

His  Lordship,  on  that  ground,  ordered  the  plaintiffs  to  pay  such  costs. 


Grafftey  v.  Humpage. 

1838  :  July  13,  14  ;  November  8. 

By  a  marriage  settlement  certain  specified  property  of  the  wife  was  settled,  with  an  ultimate  limi- 
tation, in  default  of  children,  to  her  next  of  kin,  and  the  husband  covenanted  to  settle  any  pro- 
perty which  his  wife,  or  be  in  her  right,  should  thereafter,  during  the  coverture,  succeed  to  the 
possession  of,  or  acquire  on  like  trusts.  At  the  time  of  the  marriage,  a  sum  of  money,  which 
was  not  mentioned  in  the  settlement,  stood  settled,  in  trust,  for  the  wife  for  life,  with  remainder 
to  her  children,  with  remainder  as  she  should  appoiut,  and  in  default  thereof,  "  to  her  executors, 
administrators  and  assigns."  The  husband  survived  the  wife,  there  were  no  children,  and  the 
wife  made  no  appointment :  Held  that,  after  the  death  of  the  husband  and  wife,  the  next  of  kin 
of  the  wife,  and  not  the  representatives  of  the  husband,  were  entitled  to  the  fund. 

The  words  *'  executors  and  administrators"  have  in  some  cases  been  construed  to  mean  next  of 
kin,  bat  the  words  "  executors,  administrators  and  aeeignt"  do  not  admit  of  that  interpretation. 

Abraham  Hall,  by  his  will,  dated  the  3d  October,  1793,  gave  4000/.  to 
trustees,  on  trust,  to  pay  the  interest  thereof  to  his  wife  and  daughter  equally, 
share  and  share  alike,  for  their  sole  and  separate  uses,  independent  of  any 
husband ;  and  after  the  decease  of  either  of  them,  the  whole  interest  was  to 
be  paid  to  the  survivor  of  his  wife  and  daughter,  for  her  separate  use  for  life ; 
and  after  the  decease  of  the  survivor,  the  interest  was  to  be  applied  to  the 
maintenance  of  the  children  of  the  daughter,  who  should  be  living  at 
the  death  of  the  survivor  of  the  wife  and  daughter,  till  *they  attained  [*47] 
the  age  of  twenty-one  years,  and  the  capital  was  to  be  transferred 
to  such  children,  when  they  attained  twenty-one,  equally.  And  in  case  the 
danghter  should  die  without  leaving  any  such  children,  (which  event  hap- 
pened,) the  testator  gave  one  moiety  of  the  sum  of  4000/.  to  his  brother  John 

namely  a  conveyance.  The  mortgagor  obtained  by  the  decree  in  Dyeon  v.  Morris,  at  once,  and 
without  litigation,  all  he  asked  :  there  was  nothing  more  to  try  ;  and  I  availed  -myself  of  the  au- 
thority of  the  cases  referred  to  for  the  purpose  of  saving  expense,  when  I  could  at  once  give  the 
objecting  party  all  he  could  claim  as  the  ground  of  his  objection.  The  case  may  be  very  different 
where  I  cannot  at  once  give  the  objecting  party  all  he  asks :  where  the  rights  of  the  co-defendants 
are  to  be  litigated  inter  ee,  and  I  cannot  immediately  decide  and  secure  those  rights. .  Where 
there  is  or  may  be — a  case  between  co-defendants,  which  each  as  against  the  other,  claims  the 
right  to  litigate— the  rule  of  the  court,  as  I  understand  it,  is,  that  every  defendant  shall  have  an 
opportunity  of  stating  upon  the  record  the  case  he  relies  upon  against  every  party  to  the  cause 
with  whom  he  may  have  rights  to  litigate.  I  think  Greenwood  v.  Atkineon  was  not  meant  to  de- 
cide anything  opposed  to  this  principle,  Ate.  &c.  Feary  v.  Stephenson  supports  the  same  proposi- 
tion. In  the  application  of  undisputed  principles  to  individual  cases,  differences  of  opinion  most 
inevitably  occur,"  &c.    And  see  10  Sim.  239,  n.  1. 
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Hall,  and  the  other  moiety  (which  was  the  sum  in  question  in  the  cause)  to 
such  persons  as  the  daughter,  whether  covert  or  sole,  should  by  deed  or  will 
appoint,  and  in  default  of  appointment,  to  the  executors,  administrators,  or 
assigns  of  the  daughter. 

After  the  date  of  the  will,  and  in  1794,  the  testator's  daughter  married  the 
Rev.  George  Vowel  1,  by  whom  she  had  no  issue,  and  he  died  soon  after  the 
marriage,  in  the  testator's  lifetime. 

The  testator  died  in  December,  1800,  and  in  the  beginning  of  1807,  Mrs. 
Vowell,  the  testator's  daughter,  then  a  widow,  was,  under  his  will,  entitled 
to  the  interest  of  the  4000/.  as  to  one  moiety  in  possession,  and  as  to  the 
other  moiety  in  remainder,  after  the  death  of  her  mother  Anna  Hall,  for  her 
life,  to  her  separate  use ;  and  a  moiety  of  the  capital  was  limited  to  her  execu- 
tors, administrators,  or  assigns,  subject  to  the  contingent  interest  of  children, 
and  to  an  absolute  power  of  appointment  in  herself.  She  was  at  the  same 
time  entitled  absolutely  to  the  sum  of  5066/.  13s.  id.  3  percent,  consolidated 
bank  annuities,  standing  in  her  own  name,  and  to  the  sum  of  4500/.  ster- 
ling, which  was  vested  on  securities  in  her  own  name. 

In  that  state  of  things,  and  previously  to  the  marriage  which  afterwards 
took  place  between  Mrs.  Vowell  and  Thomas  Humpage,  a  settlement,  dated 
the  25th  day  of  March,  1807,  was  executed  by  and  between  Mrs.  Vowell  of 
the  first  part,  Thomas  Humpage  of  the  second  part,  and  Joseph  Wilson, 
[*48]    John  Clayton,  and  Samuel  Mills,  *who  were  trustees,  of  the  third  part ; 
and  thereby,  after  reciting  that  Mrs.  Vowell  was  possessed  of,  or  entitled 
to  the  5066/.  13s.  id.  3  per  cent,  consolidated  Bank  annuities,  and  the  4500/. 
sterling,  and  that  it  was  agreed  that  those  sums  should  be  settled  as  therein- 
after mentioned  ;  and  that  all  such  future  fortune  which  Mrs.  Vowell  should 
acquire  or  succeed  to,  should,  when  the  same  should  accrue  to  and  vest  in 
her,  be  also  settled  as  thereinafter  mentioned :  and  further  reciting,  that,  in 
order  to  such  settlement  of  her  present  fortune,  she  had  transferred  the  5066/. 
13s.  Ad.  3  per  cent,  annuities,  and  the  securities  for  the  payment  of  the  4500/. 
had  been  assigned  to  the  trustees ;  it  was  witnessed,  that,  in  consideration  of 
the  intended  marriage,  and  for  making  some  provision  for  Mrs.  Vowell  and 
Thomas  Humpage ,  and  the  issue  between  them  to  be  begotten,  it  was  de- 
clared and  agreed,  that  the  trustees  should  stand  possessed  of  the  5066/.  13s. 
id.  3  per  cent,  consols,  and  the  4500/.,  after  the  marriage,  on  trust,  to  pay 
the  interest  and  dividends  to  Mrs.  Vowell,  and  her  assigns,  during  the  joint 
lives  of  herself  and  her  husband,  for  her  separate  use  ;  and  after  the  decease 
of  either,  to  the  survivor  for  life ;  and  after  the  decease  of  the  survivor  of  them 
in  trust,  for  all  the  children  of  the  marriage,  as  thereinafter  mentioned ;  but 
in  case  there  should  be  no  child  of  the  marriage,  and  Mrs.  Vowell  should 
survive  Thomas  Humpage,  upon  trust,  for  her  absolutely ;  but  in  case  she 
should  die  in  the  lifetime  of  her  intended  husband,  then,  after  his  death,  on 
trust,  to  assign  and  transfer  the  trust  funds,  to  such  persons  as  Mrs.  Vowell 
should  appoint;  and  in  default  of  appointment,  upon  trust,  to  pay,  assign  and 
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transfer  the  same,  unto,  between  and  amongst  the  next  of  kin  of  Mrs.  Yowell, 
according  to  the  statute  enacted  for  the  distribution  of  intestate  estates,  in 
case  she  had  died  a  feme  sole,  unmarried.    And  the  settlement  con- 
tained a  covenant  by  *Mr>  Humpage)  "  That  in  cast  the  said  Eliza-    [*49] 
beih  Vowell,  his  intended  wife,  or  he  the  said  Thomas  Humpage,  in 
her  rights  should  at  any  time  or  times  thereafter  during  the  said  coverture, 
succeed  to  the  possession  of  or  acquire  any  property,  estate,  or  effects, 
whether  real  or  personal)  and  whether  by  devise,  bequest,  descent)  or  other- 
wise howsoever)  then,  that  he  the  said  Thomas  Humpage,  his  heirs,  execu- 
tors, administrators)  or  assigns,  would  at  his,  their,  or  some  or  one  of  their 
own  proper  costs  and  charges,  and  when  thereunto  requited  by  the  said  Joseph 
Heson,  John  Clayton  and  Samuel  Mills,  their  heirs,  executors,  administrators, 
or  assigns,  or  any  or  either  of  them,  make,  do  and  execute)  or  join  and  concur 
with  the  said    Elizabeth  Yowell,  his  intended  wife>  and  all  other  necessary 
parties,  in  making,  doing  and  executing  all  such  acts,  deeds  and  things,  de- 
rices,  conveyances,  assignments  and  assurances  in  the  law  as  should  be 
necessary,  and  as  counsel  should  advise  and  require,  for  the  conveying,  set- 
ting and  assuring  all  such  estate,  property  and  effects,  as  the  said  Elizabeth 
Yowell,  or  the  said  Thomas  Humpage  in  her  right,  should  or  might  so 
succeed  to,  or  acquire  as  aforesaid,  to  the  uses  and  upon  the  trusts  following, 
that  is  to  say,  to  the  use,  intent  and  purpose,  that  the  rents  and  profits,  inter- 
est, dividends  and  annual  produce  thereof  respectively,  might  be  secured  to 
be  paid  to  the  said  Elizabeth  Yowell,  for  and  during  the  joint  lives  of  her  and 
the  said  Thomas  Humpage,  her  intended  husband,  upon  her  own  separate 
receipt,  to  and  for  her  sole  and  separate  use,  exclusive  and  'independent  of 
him,  and    without  being  subject  to  his  debts,  control,  or  engagements ;  and 
from  and  after  the  decease  of  the  said  Elizabeth  Yowell,  then  upon  such  and 
the  like  trusts  for  the  benefit  of  the  children  of  them  the  said  Thomas  Hump- 
age and  Elizabeth  Yowell,  his  intended  wife,  as  were  thereinbefore 
declared  of  and  concerning  the  said  trust  moneys  and  *the  securities    [*50] 
for  the  same,  or  as  near  thereto  as  the  nature  of  the  respective  proper- 
ties, the  death  of  parties,  and  other  circumstances,  and  the  rules  of  law  and 
equity  would  admit ;  and  failing  such  issue,  then  in  trust,  for  such  person  or 
persons  and  for  such  intents  and  purposes  as  the  said  Elizabeth  Yowell  should 
at  any  time  thereafter,  whether  covert  or  sole,  and  notwithstanding  her  said 
intended  coverture,  by  her  last  will  and  testament  in  writing,  or  any  writing 
in  the  uature  of,  or  purporting  to  be  her  last  will  and  testament,  or  any 
codicil  or  codicils  thereto,  to  be  by  her  duly  signed  and  published,  direct  or 
appoint ;  and  in  default  of  such  direction  or  appointment,  then  as  to  real  pro- 
perty, in  trust,  for  the  heir  at  law  of  the  said  Elizabeth  Yowell,  and  as  to 
personal  property,  in  trust,  for  her  next  of  kin,  by  force  of  the  statute  for 
distribution  of  intestates'  estates,  in  case  she  had  died  a  feme  sole,  and  un- 
married," 
Anna  Hall,  the  mother  of  Mrs.  Humpage,  having  died  in  the  year  1817, 
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Mrs.  Humpage  thereupoaJtecame  entitled,  in  possession,  to  the  other  moiety 
of  the  interest  of  the  4OO0fc  bequeathed  by  her  father's  will  to  her  for  her  life, 
to  her  separate  use. 

In  September,  1832,  Mrs.  Humpage  died,  leaving  her  husband  surviving 
her,  without  having  had  any  issue,  and  without  having  made  any  appoint- 
ment, either  of  the  stock  and  money  specifically  comprised  in  the  settlement, 
or  of  the  moiety  of  4000Z.,  which  she  had  power  to  appoint  under  her  father's 
will.  t  Thomas  Humpage  died  in  1834,  without  having  taken  out  letters  of 
administration  to  the  personal  estate  of  his  wife,  Elizabeth  Humpage,  or 
doing  any  act  to  possess  himself  of  her  moiety  of  the  5797/.  consols,  on  which 
the  4000/.  had  been  invested.  Letters  of  administration  of  the  goods  of  Mrs. 
Humpage,  limited  to  the  purposes  of  this  suit,  were,  after  her  husband's  death, 

granted  to  one  of  the  plaintiffs. 
[*51]       #This  bill  was  filed  by  the  next  of  kin  of  Mrs.  Humpage,  against 
the  trustees  of  the  fund  and  the  personal  representatives  of  Mr.  Hum- 
page,  claiming  the  moiety  of  the  fund. 

Mr.  Pemberton  and  Mr.  Collins,  for  the  plaintiffs. 

Mr.  Tinney,  and  Mr.  George  Turner,  for  the  personal  representatives  of 
Mr.  Humpage. 

Mr.  Kindersley  and  Mr.  Bailey,  for  the  trustees. 

The  following  authorities  were  cited  and  relied  on  : — Richards  v.  Cham* 
bers,(a)  Lee  v.  Muggeridge.(b)  Stiffe  v.  Everett,(c)  Woodcock  v.  The 
Duke  of  Dorset,(d)  Gage  v.  Acton,(e)  Douglas  v.  Congreve,fg)  Tayleur 
v.  Dickenson,(h)  Prebble  v.  Boghurst,(i)  Bulmer  v.  Jay,{k)  Palin  v. 
Hills^l)  Sabberton  v.  Skeelcs,(m)  Collier  v.  Squireen)  Anderson  v.  Da%o- 
son,(o)  Purdew  v.  Jackson,(p)  Massey  v.  Parker.{q) 


November  8. — The  Master  op  the  Rolls. — The  question  in  this 
case  is,  whether  the  sum  of  2000/.,  being  one  moiety  of  a  sum  of  4000/.  be- 
queathed by  the  will  of  Abraham  Hall,  belongs  to  the  next  of  kin  of  Eliza- 
beth Humpage,  deceased,  or  to  the  legal  personal  representatives  of  her  hus- 
band, Thomas  Humpage,  deceased,  who  survived  her. 

[His  Lordship  stated  the  circumstances  of  the  case,  and  proceeded] — 

[#52J        *The  question  is,  whether,  in  the  events  which  happened,  this 

moiety  of  the  4000/.  either  according  to  the  true  intent  of  the  will,  or 

by  the  operation  and  effect  of  the  settlement,  belonged  to  the  next  of  kin  of 

Mrs.  Humpage. 

From  the  care  which  the  testator  took  to  limit  the  4000/.,  to  the  separate 
use  of  his  daughter,  independent  of  any  husband,  it  is  probable  that  his  prin- 
cipal intent  was  to  exclude  the  husband ;  and  cases  have  occurred,  in  which, 

(n)  10  Ves.  580.  (*)  1  V.  &  B  118.  («•)  1  My.  &  C.  37.  (d)  3  Bro.  G.  C.  5S8. 

(«)  1  Salk.327.  (g)  1  Keen,  410.  (/,)  1  Run.  .021.  «t)  1  Swans.  309. 

(*)  4  Simons,  49.  (/)  1  My.  &  K.  470.  (m.  1  Rum.  &  M.  587.  (n)  3  Rojs.  467. 

(o)  15  Ves,  533.  (p)  1  Russ.  1.  (?)  2  Myl.  &  K.  174. 
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to  support  the  plain  intent,  the  words  "personal  representatives,"  or  "e&ecuy 
tors  and  administrators,"  have  been  construed  to  mean  next  of  kin ;  but  the 
words  "  executors,  administrators  and  assigns'*  do  not  appear  to  me  to  admit 
of  this  interpretation ;  and  I  think  that,  subject  to  the  prior  limitations  and 
the  power  of  disposition,  the  words  of  this  will  gave  an  absolute  interest  to 
Mrs.  Humpage ;  and  if  there  had  been  no  settlement,  would,  in  the  events 
which  have  happened,  have  enabled  her  husband,  as  her  administrator,  to  take 
the  fuud[l] 

UpoQ  the  settlement,  I  think  that  there  is  considerable  difficulty  In  any 
view  of  the  case. 

The  4000/.  given  by  the  father's  will,  is  not  mentioned  in  the  settlement 
at  all.  It  was  already  vested  in  the  trustees  of  the  father's  will,  and  limited 
for  the  benefit  of  children,  though  not  in  the  same  way  as  was  contemplated  • 
in  respect  of  ihe  property  specifically  comprised  in  the  settlement;  and  Mrs* 
Humpage,  in  default  of  children,  had  an  absolute  power  of  appointing  a 
moiety,  the  other  moiety  being  given  oven  These  circumstances  may,  per- 
haps, account  for  the  omission  from  the  settlement,  and  the  parties  may  have 
regarded  the  power  of  disposition,  which  was  only  to  haVe  place  in 
default  of  children,  and  the  ultimate  limitation,  Which  *Was  only  to  [*53] 
take  effect  in  default  of  children  and  of  appointment,  as  something 
which  was  to  arise,  or  be  acquired  in  future,  and  as  such,  to  be  subject  to  the 
husband's  covenant.  But,  however  this  may  be,  the  settlement  is  silent  as 
to  the  4000/.,  and  although  the  settlement,  in  words,  refers  to  the  present, 
and  also  to  the  future  fortune  of  Mrs*  Humpage,  it  is  argued  for  the  defen- 
dants, that  by  the  present  fortune  of  Mrs.  Humpage,  the  parties  only  meant 
the  5066/.  13s.  id.  3  per  cent,  annuities  and  the  4500/.  sterling,  specifically 
comprised  in  the  settlement ;  and  that  by  the  future  fortune,  was  meant  only, 
such  new  acquisitions  as  might  be  made  during  the  coverture,  without  re- 
ference to  and  not  comprising  any  property,  other  than  that  specifically  com* 
prised  in  the  settlement,  to  which  Mrs.  Humpage  might  then  be  entitled.  It 
it  is  further  argued,  that  although  the  right,  which  ultimately  became  availa- 
ble to  the  husband,  was  acquired  by  the  coverture,  yet,  that  nothing  succeed- 
ed to  the  wife,  or  to  the  husband  in  her  right,  during  the  coverture ;  and 
that  nothing  was  acquired  by  the  husband,  till,  by  the  death  of  the  wife,  the 
coverture  was  determined  ;  and  then  it  is  insisted  that,  the  recital  having  re- 
ference only  to  such  future  fortune  as  Mrs.  Humpage  should  acquire  or  suc- 
ceed to,  and  the  covenant  fixing  the  period  of  coverture,  as  the  time  during 
which  the  wife,  or  the  husband  in  her  right,  should  succeed  to  the  posses- 
sion of,  or  acquire  any  property,  estate,  or  effects,  this  particular  property  is 
effectually  excluded. 

I  cannot,  however,  acquiesce  in  this  argument ;  there,  are,  indeed,  difficul- 

[1]  "  Legal  or  personal  representative*  may  mean  next  of  kin,  but  executors  or  administrator  8 
cannot."    Lord  Lyndhurtt,  Daniel  r.  Dudley^  1  Phillip*  6. 

Vol.  I.  '  5 


55  CASES  IN  CHANCERY* 


1838.— Gouthwaite  v.  Rippon. 


ties  in  any  construction  of  the  settlement,]!]  but  having  regard  to  the  terms 
in  which  the  settlement  is  expressed,  I  think  that  the  intention  was,  to  settle 
all  the  property  on  Mrs.  Hurnpage,  which  was  considered  to  be  disposable; 

that  Mr.  Hurnpage  was  intended  to  have  no  beneficial  interest  in  any 
[*54]    part  of  her  property  during  her  life,  and  that  after  her  death,  *he  should 

not  have  more  than  a  life  interest  in  the  5066/.  13s.  Ad.  3  per  cent,  an- 
nuities and  4500Z.  sterling. 

It  is  admitted,  that  any  thing  which  he  acquired  in  her  right,  during  the 
coverture,  was  bound  by  the  covenant ;  now  it  was  by  the  coverture  only, 
that  he  acquired  the  marital  character,  which  afterwards  entitled  him  to 
administer  and  possess  the  estate  of  his  deceased  wife :  the  right,  whifth  upon 
the  death  of  the  wife  became  complete,  had  its  inception  by  the  marriage,  and 
•existed  during  the  coverture,  and,  it  appears  to  me  that,  upon  the  true  mean- 
ing and  intention  of  the  parties,  and  the  equity  of  the  settlement,  Mr.  Hum- 
page  might  have  been  compelled,  to  subject  the  right  so  vested  in  him  to  the 
provisions  of  the  settlement,  though  during  the  coverture,  it  was  but  inchoate, 
and  might  have  been  wholly  defeated,  by  his  death  in  the  wife's  lifetime:  on 
the  whole,  therefore,  it  appears  to  me,  that  the  2000/.  in  question  belongs  to 
the  next  of  kin  of  Mrs.  Humpage.(a) 


Gouthwaite  v.  Rippon. 

1638:  December  24 

A  motion  for  an  injunction  and  receiver  is  irregular  where  the  plaintiff*  amends  bis  bill  between  the 
time  of  giving  notice  of  moving  and  the  time  of  bringing  on  the  motion. 

An  order  to  amend  was  obtained,  but  no  amendment  was  made  before  the 
13th  December.  On  the  13th,  a  notice  of  motion  was  given  for  an  injunc- 
tion and  receiver,  for  the  17th  of  December.  The  bill  was  amended  on  the 
same  day,  but  after  the  notice  of  motion  had  been  served. 

On  the  17th  of  December,  a  subpasna  to  answer  the  amended  bill  was 
served ;  and,  in  this  state  of  things, 
[#55J        *Mr.  Pemberton  and  Mr.  Hare  moved  for  an  injunction  and  re- 
ceiver. 

Mr.  James  Russell  objected,  that  the  motion  was  irregular,  the  notice 
having  [been  given  on  a  record  which  no  longer  existed ;  and  that,  on  the 
existing  record,  no  notice  of  motion  had  been  given. 

The  Master  of  the  Rolls  allowed  the  objection,  and  refused  the  mo- 
tion. 

(a)  Affirmed,  31st  May,  1839. 

[1  ]  Such  difficitl'ios  arc  of  constant  occurrence.    James  v.  Duruvt,  2  Beav.  179. 
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Evans  v.  Tweedy. 

183S :  May  28,  29  ;  November  6. 

A  trust  for  the  payment  of  debt*,  in  a  will  of  personal  estate,  will  not  prevent  the  operation  of  the 
statute  of  limitations. 

Thomas  Hartley,  by  his  will,  bearing  date  the  25th  day  of  September, 
1806,  after  giving  to  his  wife,  Jane  Hartley,  the  sum  of  200/.,  and  to  Thomas 
"Wilson  and  John  Tweedy,  the  sum  of  50/.  a  piece,  gave  and  bequeathed  all 
his  money  and  securities  for  money,  stock  in  the  public  funds  and  all  the 
residue  of  his  personal  estate  not  therein  before  specifically  disposed  of,  to 
the  said  Jane  Hartley,  Thomas  Wilson  and  John  Tweedy,  and  their  execu- 
tors, administrators  and  assigns,  upon  trusty  to  convert  into  money  so  much 
and  such  part  thereof,  as  should  be  necessary  for  the  purpose  of  that  his  will ; 
and  thereout,  in  the  first  place,  to  pay  and  discharge  his,  the  said  testator's 
funeral  and  testamentary  expenses,  the  debts  which  he  should  owe  at  his  de- 
cease and  the  pecuniary  legacies  thereinbefore  bequeathed,  or  which  he 
might  bequeath  by  any  codicil  to  his  will. 

Thomas  Hartley  died  in  the  month  of  March,  1808,  and  this  suit 
was  instituted  for  the  administration  of  the  'estate.     The  decree  was     [#56] 
made  on  the  16th  of  May,  1836,  and  directed  the  Master  to  inquire 
whether  any,  and,  if  any,  which,  and  to  what  amount,  of  the  debts  and  lega- 
cies of  the  testator  remained  unpaid. 

Under  this  decree,  the  petitioner,  Mrs.  Bowes,  the  widow  and  executrix  of 
General  Bowes,  made  her  claim,  and  the  Master,  by  his  report  in  1838,  after 
setting  forth  several  facts,  which  he  considered  to  be  established,  found  that 
a  debt  of  700/.,  with  interest,  at  5  per  cent.,  from  the  3d  day  of  April,  1803, 
remained  unpaid,  and  was  payable  to  the  petitioner,  Mrs.  Bowes.  To  this 
report  the  plaintiffs  excepted,  and,  by  their  exceptions,  brought  into  question, 
not  only  the  conclusion  at  which  the  Master  had  arrived,  but  also  many  of 
the  facts  which  the  Master  had  considered  to  be  established. 

The  case  now  came  on  upon  the  plaintiff's  exceptions,  and  upon  a  petition 
of  Mrs.  Bowes  to  confirm  the  report. 

The  case  alleged  by  Mrs.  Bowes  was,  that  in  the  beginning  of  the  year 
1803,  a  certain  estate,  consisting  partly  of  freehold  and  partly  of  copyhold 
land,  and  belonging  to  thte  late  General  Bowes,  was  vested  in  trustees,  on 
trust,  to  sell  the  same  for  his  benefit ;  that  they  agreed  to  sell  it  to  the  testator 
Thomas  Hartley,  for  the  sum  of  700/. ;  that  Hartley  made  the  purchase,  for 
the  benefit  of  his  son,  Thomas  Hartley  the  younger ;  and  a  conveyance  to 
him,  of  the  freehold,  was  prepared  and  signed  by  the  trustees  and  by  General 
Bowes ;  that  possession  of  the  land  was  fgiven  to  Thomas  Hartley  himself, 
but  that,  in  this  state  of  things,  the  transaction,  from  some  unexplained  cause, 
was  interrupted :  the  purchase  money  was  never  paid,  and  the  deed 
of  conveyance  remained  undelivered  in  the  hands  of  the  *  vendors,  [*57] 
or  their  solicitor.    No  claim  was  made  till  the  year  1836,  nearly  thirty- 
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three  years  after  the  date  of  the  alleged  transaction ;  but  it  was  insisted,  that 
the  claim,  notwithstanding  the  lapse  of  time,  was  sustained ;  first,  because, 
by  the  will  of  Hartley,  there  was  a  trust  for  the  payment  of  debts,  which 
was  not  barred  by  the  lapse  of  time ;  secondly,  because  the  parties  interested 
in  the  personal  estate  of  Hartley  had  from  time  to  time  admitted  the  debt  to 
be  due;  and  thirdly,  because  the  debt  was  clearly  established,  and,  as  it  con- 
sisted of  unpaid  purchase  money,  it  constituted  a  lien  on  the  lands,  and  was 
a  charge  not  barred  by  length  of  time. 

The  case  of  Jones  v.  Scott(a)  was  much  commented  on  during  the  argu- 
ment ;  that  case  having,  at  the  hearing  of  these  exceptions,  been  argued  on 
appeal,  before  the  House  of  Lords,  but  no  judgment  had  then  been  pro- 
nounced. In  that  case  Lord  Brougham,  reversing  the  decision  of  Sir  John 
Leach,  held,  that  a  trust  for  the  payment  of  debts,  in  a  will  of  personal  estate, 
would  prevent  the  operation  of  the  statute  of  limitations. 

Mr.  Pemberton,  Mr.  Spence  and  Mr.  Purvis,  for  the  plaintiffs. 

Mr.  Kindersley,  and  Mr,  Bethett,  for  Mrs,  Bowes, 

T^e  Master  op  the  Rolls  said  he  would  postpone  deciding  the  point, 
as  to  the  statute  of  limitations,  until  the  result  of  the  appeal  in  Jones  v.  Scott 
was  known. 

On  the  18th  of  August,  183S,  the  House  of  Lords  reversed  the  decision  of 
Lord  Brougham  in  Jones  v,  Scott.[l] 


[*58]  November  6. — *The  Master  op  the  Rolls  (after  stating  the 
case.)~-As  the  tmst,  created  by  the  will  of  Hartley,  affected  only  his 
personal  estate,  and  the  case  of  Jones  v.  Scott  has  been  reversed  in  the  House  of 
Lords,  the  argument,  which  is  founded  on  the  supposed  trust,  cannot  prevail. 
And,  upon  the  best  consideration  which  I  have  been  able  to  give  to  the  evi- 
dence of  Mr.  Tweedy,  it  does  not  appear  to  me  that  an  admission,  or  such  an 
admission  as  can  be  binding  upon  him  or  his  assignees,  is  made  out  against 
Hartley  the  son, 

[After  referring  to  the  evidence  on  this  point,  his  Lordship  proceeded]  — 
I  am  therefore  of  opinion,  that  no  admission  or  appropriation  in  favor  of 
General  Bowes,  or  his  estate,  is  established. 

With  respect  to  the  lien  for  unpaid  purchase  money,  it  has  undoubtedly 
been  considered  as  making  a  vendee  or  his  heir  a  trustee  for  the  vendor  ;[2] 
but  in  this  case,  the  suit  is  to  administer  the  personal  estate  of  Hartley,  the 
father ;  and  on  this  occasion,  Mrs.  Bowes  claims,  as  against  the  personal 
estate,  a  legal  debt,  or  the  benefit  of  a  specific  appropriation ;  and  if  it  were 
necessary  to  consider  the  question  of  lien  on  the  real  estate,  I  should  be  at  a 

(a)  1  Rum.  &  Myl.  255. 

[1]  Vide  4  Clarke  &  Fin.  383.  1  Myl,  &  Cr.  276,  n.  1.  Freake  v.  Cramfeldt,  3  Myl.  &  Cr. 
499. 

"     [2]  Vide  Winter  v.  Lord  Anson,  3  Rosb.  488, 492,  n.  1.    S.  C.  1  Sim.  &  Stu.  434, 445,  n.  1.    2 
Story's  Eq.  $  1217, 1218.    Selby  v.  Selby,  4  Rum.  336, 341.  n.  1. 
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loss  for  grounds  whereon  to  establish  the  lien,  in  a  case  where  it  is  not 
known  with  sufficient  certainty,  what  was  the  contract  between  the  parties, 
what  was  the  land,  or  the  quantity  of  land  agreed  to  be  purchased,  or  what 
was  the  price. 

His  Lordship  stated  the  evidence  on  this  point,  and  concluded  thus: — I  am 
of  opinion,  that  Mrs.  Bowes  had  not  made  out  her  claim  against  the 
personal  estate  of  Hartley,  the  *father ;  and,  therefore,  it  appears  to    [*59] 
me,  that  the  exceptions  filed  by  the  plaintiff  must  be  allowed,  and  that 
the  petition  of  Mrs.  Bowes  must  be  dismissed,  without  costs. 


Douglas  v.  Congreve. 


1838:  November  12,  December  19. 

A  de-rin  of  real  and  personal  estate  to  a  feme  covert,  for  life,  for  her  independent  use  and  benefit, 
with  remainder  to  her  husband  for  life,  "  with  remainder  to  the  heirs  of  her  body,  in  tail,"  with 
remainders  over ;  accompanied  with  a  declaration,  "  that  all  the  aforesaid  limitations  were  in- 
tended by  the  testator  to  be  in  strict  settlement."  Held,  that,  subject  to  the  husband's  life  estate 
the  wife  took  an  estate  tail  in  the  real  estate,  and  an  absolute  interest  in  the  personalty. 

By  the  will  of  George  Douglas,  dated  the  12th  day  of  March,  1831,  he 
expressed  himself  as  follows : — "  I  give  and  bequeath  unto  Mrs.  Margaret 
Stoddart,  wife  of  James  Douglas  Stoddart,  Esq.,  now  residing  with  me, 
50,000/.  3  per  cent,  consolidated  annuities,  to  be  transferred  within  six  months 
after  my  decease  to  her,  or  as  she  shall  direct,  for  her  own  sole  and  separate 
use,  independent  of  her  husband ;  and  I  give,  devise  and  bequeath  all  my 
manors,  messuages,  farms,  lands,  tithes,  tenements,  and  hereditaments  at 
Chilston  and  elsewhere,  in  the  county  of  Kent,  with  every  of  their  rights, 
members  and  appurtenances,  together  with  the  use  of  all  my  household 
goods,  plate,  linen,  horses  and  other  cattle,  and  all  my  farming  and  garden- 
ing, live  and  dead  stock,  implements  and  utensils,  used  in  and  about  my 
said  estates,  unto  the  said  Margaret  Stoddart,  for  and  during  the  term  of  her 
natural  life,  for  her  independent  use  and  benefit :  and  from  and  after  her 
decease,  I  give,  devise  and  bequeath  all  and  every  my  said  manors,  mes- 
suages, farms,  lands,  tithes,  tenements,  hereditaments  and  premises  with  the 
goods  and  chattels  therein  and  thereon  as  aforesaid,  unto  and  to  the  use  of 
the  said  James  Douglas  Stoddart,  forliis  natural  life,  with  remainder  to  the 
use  of  the  heirs  of  the  body  of  the  said  Margaret  Stoddart,  in  tail;  with 
remainder,  to  the  use  of  my  nephew,  the  Rev.  Alexander  Houstoun, 
for  his  natural  life,  with  remainder  to  the  use  *of  the  heirs  of  his    [#60] 
body,  in  tail,  with  remainder  to  the  use  of  my  niece  Elizabeth  Hous- 
toun, for  her  natural  life,  with  remainder  to  the  use  of  the  heirs  of  her  body, 
in  tail,  with  remainder  to  the  use  of  my  cousin  Aretas  Akers,  son  of  the 
late  Aretas  Akers,  Esq.,  for  his  natural  life,  with  remainder  to  the  use  of  the 


61  CASES  IN  CHANCKRY. 

1838. — Dougla*  v.  Congreve. 

heirs  of  his  body,  in  tail ;  and  I  do  hereby  declare,  that  all  the  aforesaid 
limitations  of  my  estate  are  intended  by  me  to  be  in  strict  settlement,  with 
remainder  to  my  own  right  heirs  for  ever."  The  testator  nominated  and 
appointed  William  Congreve,  Ralph  Dunn  and  John  Morrison,  executors  of 
his  said  will. 

At  the  original  hearing,  several  points  arising  on  this  will  were  deterrain 
ed.(a) 

The  remaining  question  in  this  cause  was.  what  interest  the  plaintiff  took 
in  a  certain  portion  of  the  personal  estate  of  the  testator,  George  Douglas, 
namely,  the  household  goods,  <fcc.  For  the  purpose  of  determining  that 
question,  it  became  necessary  to  ascertain  what  interest  she  took  under  the 
teswbr's  will,  in  his  real  estates  at  Chilston  and  elsewhere,  in  the  county  of 
Kent ;  and  that  question  was  submitted  to  the  Court  of  Common  Pleas.  The 
oase  was  argued  before  that  court  in  Trinity  term,  1837,  who  certified  that 
under  the  will,  the  plaintiff  took  an  estate,  in  tail  general,  in  the  real  es- 
tates.^) The  certificate  having  omitted  to  notice  the  estate  given  to  the 
plaintiff's  husband,  it  was  afterwards  amended,  and  the  Judges  of  the  Com- 
mon Pleas  thereby  certified  their  opinion  to  be,  "  that  the  plaintiff  took  under 
the  will  of  George  Douglas,  the  testator,  an  immediate  estate,  for  life,  in  the 
real  estates  of  the  said  testator  at  Chilston  and  elsewhere,  in  the  coun- 
[#61]  ty  of  Kent ;  and  an  estate  in  'remainder,  in  tail  general,  in  the  same 
lands,  expectant  on  the  determination  of  the  estate  for  life,  limited  to 
James  Douglas  Stoddart." 

The  cause  was  now  brought  on,  for  further  directions  upon  the  Masters 
report,  and  upon  the  certificate  of  the  Judges  of  the  Court  of  Common  Pleas, 
of  their  opinion,  upon  the  case  submitted  to  their  consideration  by  this  court; 
and  the  plaintiff  now  asked,  that  this  certificate  might  be  confirmed.  It  was 
contended  for  the  defendants,  who  were  devisees  of  interests  in  remainder, 
that  the  learned  Judges  had  come  to  an  erroneous  conclusion,  and  they  de- 
sired, that  the  case  might  be  submitted  to  the  consideration  of  another  court 
of  law. 

Mr.  Pemberton  and  Mr.  6r.  Richards,  for  the  plaintiff :— The  testator 
has  not,  by  his  will,  created  an  executory  trust  which  the  court,  or  the 
trifttees  are  to  carry  into  execution,  by  means  of  a  conveyance  or  set- 
tlement, thereby  moulding  the  limitations  which  the  testator  has  expres- 
sed in  untechnical  language ;  but  here  is  a  strict  legal  devise,  to  the  plain- 
tiff, for  life,  "  with  remainder  to  the  use  of  the  heirs  of  her  body  in  tail."  I* 
cannot  now  be  argued,  that  this  creates  any  thing  but  a  legal  estate  tail  in 
the  plaintiff.  The  leading  case  on  this  point,  and  in  which  the  law  was  re- 
stored after  some  infraction,  was  that  of  Jesson  v.  Wright.(c)  in  which  the 
decision  of  the  Court  of  King's  Bench  was  reversed  by  the  House  of  Lords. 
In  that  case,  there  was  a  devise  to  W.,  for  life,  with  remainder  unto  the  heirs 
of  his  body,  as  W.  should  appoint ;  and  in  default  thereof,  then  to  the 

(a)  See  1  Keen,  410.         (ft)  See  4  Btng.  N.  C.  1.         (c)  5  M.  &  S.  95.    S.  C.  2  Bligh,  1. 
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heirs  of  W.'s  body,  share  and  share  alike,  #as  tenants  in  common  ;  and  [#62] 
if  one  child,  the  whole  to  such  child.  It  was  contended,  that  the  tes- 
tator did  not  intend  the  expression,  "heirs  of  the  body,"  in  its  strict  sense. 
The  House  of  Lords,  however,  held  the  contrary.  Lord  Redesdale  said,  "  It 
cannot  at  this  day  be  argued,  that  because  the  testator  uses  in  one  part  of  his 
will  words  having  a  clear  meaning  in  law,  and  in  another  part  other  words 
inconsistent  with  the  former,  that  the  first  words  are  to  be  caucelled  or  over- 
thrown." 

Here,  the  devise  is  not  to  trustees,  in  trust  to  convey  or  settle,  but  a  devise 
to  the  wife,  for  life ;  with  remainder  to  the  husband,  for  life  ;  with  remainder 
to  the  heirs  of  the  body  of  the  wife  ;  and  in  default,  over ;  with  an  ultimate 
remainder  to  the  testator's  right  heirs.  There  is  nothing  to  prevent  this  set- 
tlement from  being  a  strict  settlement,  since,  by  a  mere  fiction  of  law,  which 
gives  an  imaginary  recompense  to  the  issue)  the  courts  sanction  the  issue  in 
tail  being  barred.  The  difficulties  which  would  arise  from  a  construction 
different  from  that  which  has  been  arrived  at  by  the  Court  of  Common  Pleas 
are  insuperable.  In  Ttf  hat  way  can  the  court  deal  with  this  Case?  Is  the 
court  to  say,  that,  l>ecause  the  testator  has  expressed  his  intention,  that  the 
limitations  should  be  in  strict  settlement)  it  will  settle  the  estate  in  a  mode 
different  from  that  which  the  terms  of  the  legal  devise  warrant ;  and  that  too 
in  a  case  where  the  testator  has  left  nothing  for  the  court  to  do — no  discre- 
tion to  exercise — but  where,  on  the  contrary,  he  has  executed  the  intention 
himself;  will  the  court  execute  a  legal  devise,  in  the  way  in  which  it  would 
an  executory  trust  ? 

The  words  give  a  clear  estate  tail,  and  this  legal  limitation  is  not 
to  be  altered  by  subsequent  doubtful  *expressions  ;  and  where  the  court    [*63] 
is  not  called  on  to  make  a  settlement,  but  to  declare  what  the  expres- 
sions mean,  it  has  no  jurisdiction  to  alter  the  legal  effect  of  the  limitations. 

Assuming,  however,  that  the  heirs  take  as  purchasers,  then  they  have  a 
mere  contingent  remainder,  which  might  be  immediately  defeated.  The 
court  would  do  nothing,  therefore,  by  construing  this  a  limitation  to  the  heirs, 
as  purchasers ;  to  render  it  effectual,  an  estate  to  trustees  to  preserve  contin- 
gent remainders,  must  be  introduced  into  the  will ;  for  otherwise,  the  hus- 
band and  wife  might  concur  in  destroying  the  contingent  remainders ;  but 
suppose  an  estate  to  trustees  to  be  introduced  into  the  will,  how  are  the  words 
"  heirs  of  the  body  in  tail"  to  be  moulded  ?  If  Mrs.  Douglas  had  sons  and 
daughters,  are  these  words  to  be  construed  as  first  and  other  sons,  in  tail 
male,  with  remainder  to  the  daughters  successive,  or  as  a  class ;  or  is  the 
limitation  to  sons  to  be  in  tail  general  ?  How  are  the  limitations  to  the  sons 
of  daughters,  and  to  the  daughters  of  sons  to  come?  Are  the  daughters  of  a 
son  to  take  in  priority  to  the  sons  of  a  daughter?  Are  "  heirs"  to  be  read 
generally,  and  are  sons  and  daughters  to  take  equally ;  or  are  sons  to  take  as 
one  class,  and  the  daughters  to  take  as  another  class ;  are  the  sons  to  take 
successive,  and  the  daughters  in  a  class  ?    How  can  the  court  declare  what 
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the  intention  of  the  testator  was  ?  No  two  persons  could  agree  as  to  what 
was  meant  by  strict  settlement,  and  the  further  the  court  proceeds,  the  more 
difficulties  it  encounters,  and  the  more  the  court  must  become  convinced,  that 
the  legal  construction  of  this  devise,  which  the  Court  of  Common  Pleas  has 
arrived  at,  is  the  sound  construction  ;  and  that  there  is  nothing  to  enable  the 
court  to  cut  down  the  legal  estate  tail,  and  declare  that  the  plaintiff  takes  a 

life  estate  only. 
[#64]  *Jt  was  suggested,  when  the  case  was  before  the  court,  that  the  limi- 
tation to  the  plaintiff,  for  life,  was  for  her  separate  use,  and  was  a  trust 
estate ;  and  that  the  limitation  to  the  heirs  of  her  body,  in  tail,  was  a  legal 
remainder,  and  that,  therefore,  they  could  not  coalesce ;  but  the  estate  for  life 
is  not  less  a  legal  estate,  because  this  court  prevents  the  husband  from  inter- 
fering with  it.  The  life  estate  is  given  to  the  wife,  and  not  to  a  trustee,  and 
a  court  of  law  would  altogether  disregard  the  direction,  that  she  was  to  hold 
it  for  her  separate  use.  The  decision  of  the  Common  Pleas  must  be  founded 
on  this,  that  the  two  estates  are  legal  and  will  coalesce ;  if  this  were  not  the 
case  at  law,  the  estates  could  not  unite.  The  rules  of  the  courts  of  law  are 
equally  applicable  to  this  court,  for  no  case  exists  where  a  devise,  construed 
to  be  a  legal  estate  in  a  court  of  law,  has  been  construed  differently,  or  as  an 
equitable  estate  in  equity.  Subject  to  the  life  estate  of  her  husbsnd,  the  plain- 
tiff is,  therefore,  tenant  in  tail  of  the  real  estates,  and  has  an  absolute  interest 
in  the  personalty. 

Mr.  Kindersley  and  Mr.  Thompson,  for  Houstoun  Douglas  and  Elizabeth 
Douglas ;  and  Mr.  Glasse  for  Aretas  Akers. 

It  is  impossible  not  to  see,  that  the  construction  which  the  Court  of  Com- 
mon Pleas  has  put  on  this  will  entirely  defeats  the  intention  of  the  testator, 
distinctly,  satisfactorily  and  unambiguously  expressed  on  the  face  of  his  will. 
We  admit,  that  the  rule  in  Shelley* s  case  is  fairly  enunciated,  as  being  uni- 
versal and  without  exception ;  but  it  is  a  rule  of  tenure,  and  not  of  construc- 
tion, and  the  court  can  never,  by  means  of  this  rule,  arrive  at  the  intention  of 
the  testator :  on  the  contrary,  the  rule  is  not  to  be  regarded,  until  you 
[#65]  have  first  ascertained,  in  what  sense  the  testator  has  used  the  •expres- 
sion "  heirs,"  or  "  heirs  of  the  body."  Mr.  Fearne,  in  his  Treatise,  (a) 
says,  "  Nothing  can  be  better  founded  than  Mr.  Hargrave's  doctrine,  that  the 
rule  in  Shelley's  case  is  no  medium  for  finding  out  the  intention  of  the  tes- 
tator ;  that,  on  the  contrary,  the  rule  supposes  the  intention  already  discover- 
ed ;"  and  again,  "  when  it  is  once  settled,  that  the  donor  or  testator  has  used 
words  of  inheritance  according  to  their  legal  import,  has  applied  them  inten- 
tionally, to  comprise  the  whole  line  of  heirs  to  the  tenant  for  life,  and  has 
really  made  him  the  terminus  or  ancestor,  by  reference  to  whom  the  successor 
is  to  beregulated,  then  comes  the  proper  time  to  inspect  the  rule  in  Shelley's 
case.n    According  to  this,  the  court  must  first  ascertain  what  the  testator 

(a)  8th  edit.  187. 
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meant  by  heirs  of  the  body  in  tail,  and  when  it  has  arrived  at  the  intention, 
the  application  of  the  rule  in  Shelley's  case  is,  we  admit,  universal. 

Again,  we  admit,  that  if  there  be  nothing  to  explain  the  words  "  heirs  of 
the  body,"  the  testator  must  be  taken  to  have  used  them  in  their  ordinary 
sense ;  but  the  court  must  look  at  the  whole  will,  and  see  if  such  was  really 
the  testator's  intention.    It  has  been  laid  down,  "  that  there  is  uo  technical 
word  in  a  will  ;  if  the  testator's  intent  he  plain,  the  court  will  modify  and 
effectuate  his  expression,"  King  v.  Burchell  ;(a)  and  the  same  doctrine  is 
laid  down  by  Justice  Buller  in  Hodgson  v.  Ambrose.(b)    In  many  cases  the 
court  has  put  a  construction  on  the  words  "  heirs"  and  "  heirs  male,"  far 
different  from  their  strict  technical  meaning,  as  in  Lisle  v.  Grayer) 
t-osre  v.  Davies,(d)  Doe  v.  *Laming,(e)  Goodtitle  v.  Herring^g)    [*6fi] 
Crump  v.  Norwood,(h)  Goodtitle  dem.  Cross  v.  Woodhull}{i)  where 
the  scope  of  the  will  showed  such  to  be  the  testator's  intention.     Jn  Wright 
t.  Jkssonjjk)  it  was  not  decided  that  the  rule  in  Shelley's  case  was  a  rule  of 
consi  ruction,  but  the  court  considered,  that  the  testator  had  not  used  the 
words  "heirs  of  his  body"  in  any  other  than  their  technical  sense  ;  and,  in 
order  to  give  effect  to  the  general  intention,  as  in  Pierson  v.  Viclcers,(l)  that 
all  the  issue  should  take,  prior  to  the  gift  over,  the  expression  was  construed 
strictly ;  but,  in  Wright  v.  Jesson,  it  was  throughout  admitted,  that  the 
word  heirs  would  yield  to  the  intention  of  the  testator:  per  Lord  Eldon,  p. 
53.  and  per  Lord  Redesdale,  p.  57. 

Two  cases  have  occurred  since  Wright  v.  Jesson>  namely,  Right  v.  Cre- 
ber,(m)  in  which  "  heirs  of  the  body"  in  a  devise,  were  held  to  mean  chil- 
dren ;  and  North  v.  Martin>{n)  where,  in  a  limitation  in  a  settlement  to  the 
wife  and  husband,  for  their  lives,  with  remainder  to  the  heirs  of  the  body  of 
the  husband  on  the  body  of  the  wife,  and  their  heirs,  and  if  more  children 
than  one,  equally  to  be  divided  amongst  them,  as  tenants  in  common,  it  was 
held,  that  the  husband  took  for  life  only,  and  that  the  children  took  by  pur- 
chase. * 

The  first  thing  to  be  done  then,  in  the  present  case,  is  to  ascertain,  whether 
the  testator  intended  to  use  these  words  in  their  technical  sense  ;  now,  if  this 
vere  a  case  of  executory  trust,  it  could  not  be  argued,  that  the  ancestor 
would  take  an  estate  tail ;  the  meaning  of  the  testator  cannot  then 
be  different,  when  expressed  innthe  "same  words,  because,  instead  of  [*67] 
creating  a  trast,  he  has  devised  a  legal  estate  ;  he  says,  the  limitation 
is  to  be  in  strict  settlement;  adopting  the  very  words  of  Justice  Blackstone, 
in  Perrin  v.  Blafce,(o)  who,  it  is  stated,  "  agreed  with  the  majority  of  the 
Court  of  King's  Bench,  that  if  the  intent  of  the  testator  manifestly  and  cer- 

(«;  I  Edsn,  431  ;    and  see  Auttin  v.  Taylor,  1  Eden,  365.  {b\  Doug.  327. 

(e)  2Urmtt9223  ;    and  ace  1  P.  Williams,  88.  (<*;  2  Lord  Raymoud,  1561. 

le)  2  Bnr.  1100  ;    and  stated  in  Hargrave's  Law  Tracts,  506.        (g)  1  East,  264. 

(i?  7T«iiit-  3fc*.  (0  Willes,  593.  (A)  2  Bli.  1.  (0  5  East,  548. 

(«)  5  Barn.  &.  C.  866.     (n)  6  Sim.  2C6.  (o)  4  Burrow,  2581. 
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lainly  appeared,  by  plain  expression,  or  necessary  implication,  from  other 
parts  of  the  will,  that  the  heirs  of  the  body  of  A.  should  take  by  purchase, 
and  not  by  descent,  there  a  devise  to  A.  for  life,  and,  after  his  decease,  to  the 
heirs  of  his  body,  not  only  might,  but  must  be  construed  an  estate  in  strict 
settlement"  Many  difficulties  may  be  imagined,  but  the  only  question  now 
to  be  decided  is,  whether  the  plaintiff  takes  more  than  a  life  estate;  the  court 
must  grapple  with  the  other  difliculties,  suggested  by  the  plaintiff,  when  thoy 
arise ;  but  they  exist  in  all  cases  of  executory  trusts ;  however  the  term, 
"strict  settlement"  is  well  understood,  and  frequently  used  by  the  court;  as 
in  Pertin  v.  Blake,{a)  by  Lord  Mansfield  in  Doe  dem.  Duke  of  Devonshire 
v.  Lord  George  Cavendish,(b)  by  Justice  Buller  in  Doe  v.  Mulgrave>{c)\y 
Lord  Eldon)  in  argument,  in  Bastard  v.  Proby,(d)  and  explained  by  the 
Master  of  the  Rolls  in  his  judgment ;  by  Lord  Ellenborough  in  Doe  v. 
Wood}(e)  and  in  White  v.  Carter,(g)  by  Lord  Hardwicke  in  AUanson  v. 
Clilherow^h)  and  in  his  judgment  in  Bagshaxo  v.  Spencer,(i)  and  by  Sir 
William  Grant  in  Blackburn  v.  Stables^k)  and  in  Le  Huntc  v.  Hobso?i}([) 
and  in  White  V.  Carter  ;{m)  and  also  by  conveyancers,  as  restricting 
[*68]  the  interest  of  the  ancestor,  to  a  life  estate ;  *and  it  is  enough,  on  the 
present  occasion,  to  say,  that  a  devise  to  one,  for  life,  with  remainder 
to  the  heirs  of  her  body>  in  strict  settlement,  does  not  give  more  than  an 
estate  for  life  to  the  first  taker.  In  this  case  the  difficulty  suggested,  as  to 
the  subsequent  limitations  to  the  children,  is  removed  by  the  circumstance, 
that  it  is  stated  expressly,  that  the  issue  are  to  take  in  tail  general. 

Again,  the  rule  in  Shelley's  case  will  not  apply,  unless  the  two  estates 
are  of  the  same  quality  and  character  j  the  plaintiff's  life  estate  is  limited  to 
her  separate  use,  and  the  husband,  is  seised  of  the  legal  estate ;  upon  his 
freehold  there  might  be  a  remitter,  Co.  Litt.  251.  He  alone  might  have 
made  a  tenant  to  the  precipe  ;  and  he  alone  could  take  a  release,  or  confirma- 
tion to  enlarge  the  estate.  The  husband  is,  therefore,  a  trustee  for  the  wife, 
Bennet  v.  Davis  ;(n)  Morgan  v.  Morgan  ;(o)  even  on  a  subsequent  mar- 
riage, the  life  interest  would  retain  its  trust  character,  Tullet  v.  Arm- 
strong;^) the  estate  to  the  plaintiff's  heirs  is  a  legal  estate,  and  it  cannot, 
therefore,  unite  with  her  trust  estate  for  life,  Henry  v.  Purcell.(q) 

tt  is  evident,  that  the  testator  did  not  intend  that  Mrs.  Douglas  should  take 
an  estate  tail,  for  if  she  had  died  in  the  lifaime  of  the  testator,  her  children 
would  have  taken  nothing,  and  the  intention  of  the  testator  would  have  been 
defeated,  unless  they  took  as  purchasers ;  they  also  cited  Gallini  v.  Gal- 
tinier)  Jack  v.  Featherstone,(s)  Poole  v.  Poole,(t)  and  Jervoise  v.  The 

(a)  1  Coll.  Jurid.  319.        (b)  4  Terra.  K.  744,  ti.        (c)  5  Term.  R.  324.        (<f)  2  Cox,  7. 

(0  I  B.  &  Aid.  518.        (g)  2  Eden,  366. ;  again  iu  Ambler,  670.  jA)  1  Ves.  24. 

(i)  1  Coll.  Jurid.  384.        (k)  2  Ves.  &  B.  371.  (J)  5  Barn.  &  C.  903.      (m)  Ambler,  671. 

(»)  2  P.  Williams,  316.     (o)  5  Mad.  411.  (p)  Ante,  page  1. 

(q)  W.  Black.  1002,  and  see  the  case  and  opinion  in  Fearne's  Posthumous  Works,  379. 

(iv  5  Bam.  &  Ad.  621.    S.  C.  3  Ad.  &  E.  340.         (*;  9  Bligh,  237.  (0  3  Bos.  &  P.  627. 
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Duke  of  Northumberland}{a)  and  submitted   that  the  certificate  *of    [*69J 
the  Common  Pleas  was  unsatisfactory,  and  that  the  plaintiff  took  a 
life  interest  only  in  the  chattels.  # 

Mr.  Tinney  and  Mr.  C.  H.  Maclean,  for  trustees. 

Mr.  Pemberlon,  in  reply : — No  declaration  which  this  court  can  make  can 
affect  the  legal  limitations  to  the  plaintiff  and  the  heirs  of  her  body.  The 
court  is  not  called  on  to  direct  a  conveyance,  or  to  make  a  settlement ;  the 
devise  is  a  legal  devise,  over  which  the  court  has  no  control.  The  only 
ground  for  sending  this  case  for  the  opinion  of  a  court  of  law,  was  this  ;  the 
chattels  being  limited  in  the  same  way  as  the  real  estate,  the  court  took  the 
opportunity  of  obtaining  the  opinion  of  a  court  of  law,  as  to  the  construction 
of  the  limitations  of  the  real  estate,  in  order  to  guide  its  decision  as  to  the 
chattels  ;  the  only  question,  therefore,  is,  whether  the  court  considers  the  cer- 
tificate so  unsatisfactory,  that  it  will  not  adopt  it,  in  construing  the  gift  of  the 
chattels. 

If  the  court  were  to  attempt  to  model  these  legal  limitations,  then,  instead 
of  construing  a  will,  it  would  be  making  one,  without  the  slightest  guide  to 
enable  it  to  effect  it. 

The  estate  to  the  plaintiff,  for  life,  is  a  legal  estate,  and  all  the  legal  conse- 
quances  must  therefore  follow.  It  is  true  that  this  court  would  restrain 
the  interference  of  her  husband,  but  a  court  of  law  would  not  regard  that  re- 
straint ;  and  it  could  hardly  be  contended  that,  because  this  court  restricts  the 
marital  rights,  it  must  therefore  abridge  the  wife's  estate  from  an  estate  tail  to 
an  estate  for  life.  It  is  clear,  at  law,  that  the  plaintiff  takes  an  estate 
tail ;  then,  on  what  principle  can  this  *court  interfere,  and  insist  on  [*70] 
her  having  a  life  estate  only,  when,  even  in  this  court,  the  rule  in 
Shelleifs  case  is  followed  in  limitations  in  equitable  estates,  not  in  order  to 
effectuate  the  intentions  of  the  testator,  which  in  ninety-nine  cases  out  of  a 
hundred  it  dUappoiuts, — not  because  it  approves  of  the  rule,  but  from  the  ne- 
cessity for  the  security  of  property,  that  the  rules  of  construction  should  be 
the  same  in  both  courts  ? 


December  19. — The  Master  of  the  Rolls,  after  stating  the  circum- 
stances of  the  case,  proceeded : — The  gift  amounts  to  a  direct  devise  to  the 
plaintiff,  for  her  life,  for  her  independent  use  and  benefit,  followed  by  a  direct 
devise,  after  her  death,  to  her  husband,  for  his  natural  life,  with  remainder  to 
the  use  of  the  heirs  of  her  body,  in  tail,  with  remainders  over,  and  a  declara- 
tion, that  all  the  aforesaid  limitations  were  intended  by  the  testator  to  be  in 
strict  settlement,  with  remainder  to  his  own  right  heirs  for  ever. 

That  a  devise  to  one  for  life,  and,  after  an  intermediate  estate  for  life,  a 
devise  to  the  heirs  of  the  body  of  the  first  devisee  would  of  themselves  vest 
an  estate  tail  in  the  first  devisee,  is  not  denied ;  but  it  is  argued,  that  upon 

(a)  1  Jac.  &  W.  560. 
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this  will,  the  testator  expressly  meant,  that  the  words  "  heirs  of  the  body," 
which  he  has  used,  should  uot  be  taken  in  their  technical  sense, — that  the 
intention  of  the  testator  must  govern  the  construction  of  the  will, — and  that, 
upon  the  intention,  the  case  is  not  within  the  rule  in  Shelley's  case.  It  is 
further  argued,  that  the  life  estate  of  the  plaintiff,  is  ouly  an  equitable  estate; 
that  the  devise  to  her  right  heirs,  is  of  a  legal  estate,  and  that  on  that  ground, 
the  estates  could  not  incorporate  into  an  estate  of  inheritance  in  the  plain* 

tiff. 
[*71]        *As  to  the  intention,  three  indicia  are  relied  on  ;  first,  the  gift  to  the 

plaintiff,  expressly  for  life  ;  secondly,  the  limitation  to  the  heirs  of  her 
body,  "  in  tail ;"  thirdly,  the  declaration,  that  the  limitations  were  intended 
to  be  in  strict  settlement, 

A  part  of  the  argument  in  Jones  v,  Morgan^a)  was  founded  on  the  words 
"for  life  ;"  and  upon  that,  Lord  Thurlow  observed,  (p.  220,)  « I  think  the  ar- 
gument immaterial,  that  he  meant  the  first  estate  to  te  an  estate  for  life,  I 
take  it  that  in  all  cases,  the  testator  does  mean  so ;  I  rest  it  upon  what  he 
meant  afterwards,"  and  so  I  must  consider  it  in  the  present  case. 

As  to  the  words  <4in  tail,"  added  to  the  words  limiting  the  estate  to  the 
heirs  of  [the  plaintiffs  body,  they  are  certainly  superfluous:  a  limitation  to 
A.  and  the  heirs  of  her  body,  in  tail,  is  the  same  as  a  limitation  to  A.  and  the 
heirs  of  her  body,  without  the  words  "in  tail" — the  words  "  in  tail"  make  no 
difference  in  the  estate  given,  and  do  not,  as  1  conceive,  show  any  intention 
to  give  an  estate,  different  from  that  which  is  imported  by  the  words  used. 
With  respect  to  the  words  "  in  strict  settlement,"  1  apprehend  it  to  te  true, 
that  in  their  ordinary  sense,  they  import  estates  limited  to  persons  who  are 
living,  for  life,  with  remainder,  in  tail,  to  unborn  issue  ;[1]  and  in  the  case 
of  marriage  articles,  wherein  it  is  agreed  to  limit  an  estate,  for  life,  with  re- 
mainder to  the  heirs  of  the  body,  this  court,  upon  the  presumed  intention,  will 
decree  a  strict  settlement  in  the  sense  of  the  words ;  and  also,  that  in  the  case 

of  executory  trusts  with  the  like  limitations  end  an  expressed  intention, 
[*72]    that  the  limitations  shall  be  in  strict  settlement,  this  court  will  #executc 

that  trust,  in  the  same  sense  of  the  words,  if  it  can  be  done  consistently 
with  the  whole  will ;  but  that  the  words  '<  in  strict  settlement"  do  not  ne- 
cessarily limit  the  first  estate  to  a  life  interest,  appears  by  the  case  of  Allanson 
v.  Clitherow^h)  in  which  there  was,  as  the  words  were  construed,  a  direction, 
to  limit  an  estate,  for  life,  to  the  testator's  son,  and,  subject  toother  provisions, 

(o)  1  Bro.  C.  C.  206.  (b)  I  Ves.  sen.  24. 

[  1 J  It  is  of  the  very  essence  of  a  strict  settlement  that  the  first  taker  or  takers  should  have 
merely  an  estate  for  life  ;  2  Story's  Equity,  $  983  ;  for,  as  Shad  well,  V.  C  ,  alter  stating  a  clause  of 
the  will  under  dUcussion  before  him  says,  in  somewhat  quaint  language  ;  "  Now  if  you  hold  that 
the  true  intent  of  this  is,  that  J.  G.  shall  take  as  tenant  in  tail,  that  clause  becomes  void  ;  for  J.  G. 
has  nothing  to  do,  but  to  suffer  a  common  reoovery,  and  there  is  an  end  of  it,  whereas  it  is  plain 
that  the  testator  meant  that  that  should  be  a  part  of  the  provision,  and  it  cannot  be  made  to  take 
effect  except  by  holding  that  J.  G.  takes  an  estate  for  life."  Grave*  v.  Hicks,  11  Sim.  549.  See 
further  Banket  v.  Le  Dc spencer,  10  Sim.  576,  594. 
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a  direction  to  settle  the  estate  on  the  issue  of  the  marriage,  in  strict  settle- 
ment, as  counsel  should  advise ;  and  yet,  upon  the  whole  will,  it  was  held, 
thai  the  son  took  an  estate  tail.  In  the  present  case,  there  is  no  executory 
trust.  It  is  a  case  of  direct  devise  of  the  legal  estate,  and  in  terms  which, 
according  to  the  rules  of  law,  give  an  estate  tail  to  the  plaintiff;  and  it  does 
not  appear  to  me,  that  the  words  "in  strict  settlement"  can  have  the  legal 
effect  of  altering  that  estate.  An  executory  trust  would  have  admitted  greater 
latitude  of  interpretation,  and  the  effect  of  the  words  might  have  been  dif- 
ferent^ I] 

But  it  is  further  argued,  that  although  the  legal  estate  is  given  to  the  plain* 
tiff,  yet  there  is  a  direction,  that  she  shall  hold  it  for  her  independent  use  and 
benefit,  which  she  cannot  do  without  the  intervention  of  this  court,  which 
converts  her  husband  into  a  trustee  for  her,  so  that,  in  effect,  she  has  only 
an  equitable  estate  during  her  husband's  life ;  and  as  that  cannot  coalesce 
with  the  legal  estate,  in  remainder,  the  rule  in  Shelley's  case  does  not 
apply. [2]  It  is,  however,  to  be  observed,  that  the  legal  estate  is  vested  in  the 
wife ;  that  the  power  which  the  law  gives  to  the  husband,  over  the  real  estate 
of  his  wife,  does  not  alter  the  nature  or  quality  of  that  estate.[3]  and  that  it  is 
only  with  the  marital  power  of  the  husband,  that  this  court  interferes,  to  se- 
cure to  the  wife  the  independent  use  of  her  property. 

*ln  one  sense,  no  doubt,  the  husband  is,  or  may  be  made,  a  trustee  [*73J. 
for  the  wife,  but  not  so  as  to  alter  the  legal  estate  given  to  her  by  the 
testator ;  and,  on  the  whole,  I  am  of  opinion,  that  subject  to  the  prior  estate 
for  life,  Mrs.  Stoddart  is  entitled  to  an  estate  tail,  in  the  lands  in  question, 
and,  consequently,  that  the  Judge's  certificate  must  be  confirmed.  As  the 
court  is  dealingtwith  the  personal  estate  only,  it  seems  right,  to  make  a  de- 
claration, in  conformity  with  the  certificate,  as  to  the  personal  estate  alone. 

[I]  "  With  respect  to  the  construction  of  executory  trusts,  I  think  the  rule  of  law  is  perfectly  set 
tied,  that  were  there  is  a  marriago  settlement,  not  only  on  account  of  the  consideration  of  marriage 
and  the  other  considerations  which  are  professed  to  be  its  objects,  but  also  the  nature  of  the  instru- 
ment is  a  declaration  of  the  intention  of  the  parties  that  there  should  be  what  we  call  a  strict  set* 
tlement ;  for  if  a  man  agree  before  his  marriage  to  provide  for  his  wife  and  the  general  objects  of 
the  marriage,  it  would  be  manifestly  absurd  for  him  to  limit  to  himself  an  estate  whieh  gives  him 
the  entire  control  otver  the  property ;  that,  would  be  a  settlement  in  form,  but  not  in  effect. 
There  is  no  difference  in  the  nature  of  the  thing  between  a  voluntary  settlement  and  a  will.  A  set- 
tlement and  a  will  stand  on  the  same  footing,  save  that  the  very  act  of  making  a  settlement  inter 
tiees  more  strongly  enforces  the  probability  of  an  intention  that  it  should  be  strict,  than  in  the  case 
of  a  will"     Sugden,  Ld.  Ch.    Rochford  v.  Fitzmaurice,  1  Conn.  &  Law.  171,  172. 

[2]  Vide  MeWhorter  v.  Agnew,  fi  Paige  111,5. 

[3]  Vide  Brown  v.  Me'edith,  2  Keen,  532.     Tabb  y.  Archer,  3  Hen.  &  Mun.  399. 
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Hawkins  v.  Hall. 

1838}  December  90.  1839  :  February  11. 

Though  an  outlaw  cannot  come  into  court  to  establish  a  demand*  yet  be  may  apply  to  the  court  to 

set  aside  an  attachment  which  has  been  irregularly  issued  against  him. 
Service,  out  of  the  jurisdiction,  of  a  *nbpctna  for  payment  of  co*ts,  is  irregular. 
The  same  person   who  has  caused  another  to  be  illegally  arrested  and  detained,  cannot  strrt 

him  with  a  ivbpama  for  costs  whilst  in  custody. 

The  case  was,  that  the  plaintiff's  bill  having  been  dismissed  with  costs, 
which  were  taxed  at  the  sum  of  161/,  \8s.  0d.,  a  subpoena  for  costs,  to  that 
amount,  was  issued  against  him,  and  he  was  served  with  the  snbjmna  and 
demand  for  payment  was  made  upon  him  at  Boulogne,  out  of  the  jurisdiction 
of  the  court.  The  plaintiff  afterwards  came  to  England,  and  on  the  17th  of 
December  last,  he  was  arrested  under  the  attachment,  and  being  in  custody, 
several  detainers  were  lodged  against  him.  On  the  20th  of  December,  a  mo- 
tion was  made  to  set  aside  the  attachment,  and  discharge  the  plaintiff  out  of 
custody  for  irregularity. 

Mr.  Kindersley,  in  support  of  the  motion,  contended,  that  the  attachment 
was  irregular,  being  founded  on  a  service  of  the  subpoena  and  a  demand 
which  had  been  made  out  of  the  jurisdiction ;  and  secondly,  that  the  writ  of 
attachment,  having  issued  previous  to  Michaelmas  term,  could  not  be  execu- 
ted after  that  term. 
[*74]  .  *Mr.  Pemberton,  contra,  objected,  that  the  plaintiff  being  an  outlaw, 
and  in  contempt,  eould  not  be  heard  in  a  court  of  justice  ;  but  if  the  fact 
of  his  being  in  contempt  was  not  sufficient  to  prevent  the  plaintiff  making  this 
application,(a)  still  that  the  outlawry  of  the  plaintiff  preventeAhis  being  heard 
in  a  court  of  justice.  That  outlawry  was  a  more  serious  objection  than  a 
mere  contempt  ;(&)  the  former  might  be  objected  by  way  of  plea,  whereas  the 
latter  could  not.  In  Davidson  v.  Marchioness  of  Hastings}(c)  it  was  held, 
that  service  out  of  the  jurisdiction,  namely,  in  Scotland,  of  an  order  nisi  for 
an  attachment,  was  good  service ;  the  object  being  notice  only,  the  same  rea- 
son applied  here. 

The  Master  op  the  Rolls  (without  hearing  a  reply) : — I  think  that 
these  proceedings  must  be  discharged.  The  first  question  is,  whether  the 
plaintiff  is  entitled  to  made  this  application,  he  being  under  outlawry ;  I  con- 
ceive that  an  outlaw  is  not  entitled  to  come  into  a  court  of  justice  to  establish 
a  demand  of  his  own :  but  this  is  not  now  the  question,  for  the  proceeding 
against  the  outlaw  is  in  the  nature  of  a  penal  proceeding  for  non-payment  of 
costs ;  and  the  question  is,  whether,  when  a  party  has  been  improperly  de- 
tained, he  has  not  a  right  to  come  into  court,  to  get  rid  of  the  irregular  pro- 
ceedings.   He  does  not  come  to  establish  a  demand,  but  to  complain  that  in- 

(a)  King  v.  Bryant,  3  My.  &  C.  191.     WiUonv.  Bate;  3  My.  &  C.  197. 

(6)  Louktt  y.  Holbeach,  4  Bins;.  419.    Aldridge  v.  BulUr,  2  Mee.  &  W.  412. 

(c)  2  K.  509. 
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justice  had  been  done  by  the  parly  proceeding  against  him ;  or  in  other  words, 
that  the  power  of  the  court  hps  been  used  improperly  against  him.[lj 

Whatever  was  the  case  formerly,  in  the  present  day  an  outlaw  is  en- 
titled to  the  benefit  of  the  law,  for  his  'personal  protection,  and  he  [*75] 
most,  therefore,  be  entitled  to  apply  to  a  court  of  justice)  to  remove  an 
irregular  order  by  which  he  is  improperly  detained.  1  think>  therefore,  he 
has  a  right  to  make  this  application.  The  next  question  is,  if  the  proceedings 
are  irregular.  I  shall  say  nothing  as  to  the  attachment  being  executed  too 
late,  as  I  think  that  the  proceedings  are  irregular  in  form. 

Except  in  particular  cases,  provided  for  by  statute,  or  by  special  order  of 
the  court,  the  service  of  a  writ  ought  to  be  made  on  the  party  within  the 
jurisdiction. [2]    I  lately  held, [3]  that  an  order  nisi  for  a  sequestration,  being 
a  mere  notice,  was  regularly  served  in  Scotland,  but  that  was  a  very  different 
case.    This  is  a  subpama  in  the  name  of  the  Queen,  that  is,  a  command  in 
the  Queen's  name,  which  is  to  be  obeyed,  or>  otherwise  an  attachment  is  to 
issue ;  this  service  is  nugatory  where  the  party  is  residing  out  of  the  juris- 
diction, where  the  court  cannot  execute  its  process)  and  I  think  that  a  writ 
ought  not,  without  order  or  authority,  to  be  served  on  a  party  who  is  out  of 
the  jurisdiction,  and  not  liable  to  the  ulterior  process  of  the  court :  I  am  of 
opinion  that  the  service  out  of  the  jurisdiction,  of  the  subpoena  for  costs, 
was  irregular,  and  is  no  foundation  for  the  attachment)  which  must,  there- 
fore, be  set  aside. 

On  the  same  20th  of  December,  after  the  order  was  pronounced,  but  be- 
fore it  could  be,  or  at  least  before  it  was  drawn  up  and  served,  another  sub- 
poena, for  the  same  costs,  was  served,  and  another  demand  for  the  same  was 
made  on  the  plaintiff,  whilst  he  remainded  in  custody. 

The  plaintiff,  being  free  from  the  attachment,  applied  to  be  discharg- 
ed out  of  custody,  in  the  several  actions,  *in  which  detainers  had  (_*76] 
been  lodged  against  him  whilst  in  custody.  The  last  rule  for  his 
discharge  was  made  absolute  on  the  30th  January,  but,  in  consequence  of 
some  inaccuracy  in  drawing  it  up  which  required  amendment,  the  rule,  as 
amended,  was  not  lodged  with  the  Marshal  of  the  Queen's  Bench,  till  a 
little  before  two  o'clock,  on  the  31st,  at  which  time,  Mr.  Hawkins  was  in- 
formed, by  the  principal  turnkey,  that  all  was  right  and  he  might  leave  the 
prison  as  soon  as  he  pleased ;  whereupon  Mr.  Hawkins  stated  his  intention 
not  to  leave  the  prison  till  night ;  and  he  appeared  to  have  paid  his  fees  be- 
tween four  and  five  o'clock. 

There  was  no  evidence  to  show,  that  in  the  meantime)  t.  e.  between  two 
and  four  o'clock,  Mr.  Hawkins  might  not  have  gone  freely  wherever  he 

[1]  So,  a  party  who  is  in  contempt,  may  at  any  time,  come  into  conrt  to  clear  his  contempt 
BUkford  v.  Sketch,  10  Sim.  193, 196. 

[2]  Vide  Dunn  v.  Dunn,  4  Paige,  435.     1  Hoff.  Ch.  Pract.  111.    1  Barb.  Ch.  Pract.  51. 

[3]  In  the  case  of  Davidson  v.  The  Marehionca*  6f  Hasting9,  2  Keen,  509  ;  which  was  eited  at 
the  bar. 
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pleased  ;  btit  about  four  o'clock,  a  sheriff's  officer,  with  the  attachment  ob- 
tained by  Mr.  Hall,  and  another  officer,  with  a  writ  of  capias  ad  satisfaci- 
endum sued  out  by  David  Stock  ford,  were  on  the  watch  to  arrest  him ;  and 
Mr.  Hawkins  attempted  to  hide  himself  in  the  prison,  and  succeeded  in  con- 
cealing himself  in  the  rboms  of  Mr.  Montagu,  (a  prisoner,)  till  between  nine 
and  ten  o'clock  in  the  evening,  when  he  was  discovered  and  compelled  to  go 
into  what  is  called  the  lobby  of  the  prison,  and,  when  there,  he  was  imme- 
diately arrested.  Being  arrested  under  one  of  the  processes,  he  was  detain- 
ed under  the  other.  On  the  evidence,  it  did  not  appear  whether  the  arrest 
was  made  under  the  attachment,  or  oir  the  writ  of  capias  ad  satisfaciendum. 
A  motion  was  now  made,  to  set  aside  the  attachment,  under  which* the 
plaintiff  had  been  arrested  for  non-payment  of  the  costs,  and  that,  as  to  the 

attachment,  the  plaintiff  might  be  discharged  out  of  custody. 
[#77J       #Mr.  Kindersley  and  Mr.  Purvis,  in  support  of  the  motion. 
Mr.  Pemberton  and  Mr.  O.  Richards,  contra. 
The  Master  op  the  Rolls  (after  stating  the  circumstances  of  the  cas<\) 
It  is  clear,  from  the  evidence,  that  Mr.  Hawkins  is  endeavoring  to  avoid 
satisfying  a  just  demand ;  but,  whatever  his  fraud  or  misconduct  may  be, 
he  must  be  proceeded  against  in  a  legal  method,  and,  if  the  process  has  issued 
against  hitn  irregularly,  he  is  entitled  to  be  discharged. 

He  moves  that  he  may  be  discharged,  on  the  grounds,  firs',  that  the  sub- 
poena for  costs  was  irregularly  served  upon  him :  and  secondly,  that  at  the 
time  of  the  arrest  he  was  entitled  to  be  privileged,  and  to  leave  the  prison 
freely,  for  the  purpose  of  returning  home. 

Whether  a  man,  whose  home  is  out  of  the  jurisdiction,  and  who,  being 
entitled  to  leave  the  prison  in  the  middle  of  the  day,  and  being  then  free 
to  do  so,  does  not  think  fit  to  avail  himself  of  his  liberty,  but  resolves  to 
wait  till  night,  plainly  with  the  intent  of  then  escaping,  and  who,  being  soon 
afterwards  under  apprehension  of  arrest,  instead  of  appearing  and  claiming 
his  privilege,  secretes  himself  as  long  as  he  can,  is,  under  such  circumstances, 
entitled  to  privilege,  is  a  question  which  it  is  not  necessary  for  me  to  decide 
on  this  occasional]  as  it  appears  to  me  that  the  service  of  the  subpoena  for 
costs,  at  the  suit  of  Mr.  Hall  was,  under  the  circumstances  of  this  case,  ir- 
regular.   I  do  not  concur  in  the  argument,  that  a  subpoena  for  costs  may  not 

be  regularly  served  on  a  party  who  is  in  prison,  or  even  upon  a  party 
[#78]    who  is  'irregularly  and  improperly  in  custody  at  the  suit  of  persons 

not  connected  or  colluding  with  those  who  effect  the  service;  but  the 
question  here  is,  whether  the  same  man,  who  has  caused  another  to  be  ille- 
gally arrested  and  detained,  shall  himself  be  at  liberty  so  to  avail  himself  of 
his  own  wrong,  as  to  take  advantage  of  that  detention,  for  the  purpose  of 

[1]  A  prisoner,  who,  having;  been  placed  in  custody  by  a  lawful  attachment,  has  remained  in 
prison  voluntarily,  without  claiming  his  discharge  after  he  was  entiUed  to  it,  may  be  regularly  de- 
tained under  another  attachment  lawfully  issuing  against  him.  Woodward  v.  Conebeer,  1  Hare, 
997 
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serving  a  writ,  which  is  issued  at  his  own  suit,  and  intended  to  be  enforced 
by  process  of  cod  tempt. 

I  have  not  met  with  any  authority  distinctly  applicable  to  the  subject,  but 
as  it  appears  to  me,  that  very  serious  mischief  might  be  produced,  if  service 
of  process  out  of  this  Court,  under  such  circumstances  as  have  occurred  in 
this  case,  were  allowed  to  be  good,  I  have  come  to  the  conclusion,  I  own  re* 
luctantly,  that  the  service  of  the  subpoena  for  costs  and  the  attachment  for 
non-payment  thereof,  were  irregular ;  and  consequently,  that  Mr.  Hawkins 
must  be  again  discharged. 

This  decision  was  confirmed,  on  appeal,  by  the  Lord  Chancellor. (a'[ I] 


*Du  Hourmelin  0.  Sheldon.  [*79] 

1838 :  November  10.   1P39 :  January  2d. 

A  devise  of  land*  was  made  to  English  subjects,  in  trust  to  sell,  and,  after  payment  of  mortgages, 
to  invest  the  surplus  moneys  in  the  funds,  in  trust  for  persons,  some  of  whom  were  aliens :  He  d, 
that  the  crown  was  not  entitled  to  the  share  of  the  aliens  either  in  the  land  or  the  produce. 

This  case  came  on,  upon  exceptions  taken  by  a  purchaser  to  the  Master's 
report,  that  a  good  title  was  made  to  an  estate  sold  under  the  decree  in  this 
cause. 

(a)  See  Webb  v.  Dorwell,  Barnes,  400 :  (1756.)  How  son  v.  Walker,  2  W.  Blackst.  823  J 
(1772.)  Loveridge  v.  Ploistow,  2  H.  Blackst.  29  ;  (1792.)  Barlow  v.  Mall,  2  Anatruther,  461  ; 
(1794.)  Spence  v.  Stuart,  3  East,  89 ;  (1802.)  Birch  v.  Prodger,  1  New.  Rep.  135 ;  (1804.) 
Berkley  v.  Faber,  2  B  &  Aid.  743 ;  (1819.)  Same  Case,  1  Chitty,  579  ;  (1819.-)  Mackie  v. 
Warren,  5  Bingh.  176 ;  (1828.)  WelU  v.  Gwmey,  8  B.  &  Crew.  769  ;  (1828.)  Barratt  v.  Price, 
9  Bingh.  566 ;  (iai3.)      Spencer  v.  Newton,  6  Ad.  &  £1.  623  ;  (1837.) 

[lj  The  decision  of  the  Lord  Chancellor  (Cottenham)  upon  the"  appeal,  is  reported,  4  Myl.  & 
Cr.  280.  His  Lordship  says — after  admitting  the  absence  of  any  authority  applicable  to  the 
point : — "  I  think  this  attachment  is  bad  upon  general  principle,  and  with  reference  to  the  prac- 
tice of  this  Court.  The  general  principle  is,  that  the  author  of  wrong,  who  has  put  a  person  in  a 
position  in  which  he  had  no  right  to  put  him,  shall  not  take  advantage  of  that  illegal  act,  and  the 
Court  would  not  allow  a  party  to  take  advantage  of  that  illegal  act,  even  although  he  were  not 
khmoelf  the  author  of  it.  It  being  admitted,  in  the  present  case,  that  the  custody  was  an  illegal 
custody,  of  which  the  party  who  made  the  demand  was  himself  the  author,  it  Is  no  answer  to  that 
to  say,  that  yon  may  serve  the  subprena  for  costs  upon  a  person  in  a  particular  custody.  That 
means  a  custody  in  which  he  is  not  improperly  placed ;  and  further,  it  is  not  a  custody  in  which 
be  is  placed  by  the  party  himself.  I  therefore  thiuk  this  is  an  attempt  to  take  advantage  of  a 
man's  own  wrong  ;  and  that,  if  it  were  allowed  to  sucoeed,  it  would  lead  to  great  irregularity  and 
injustice."  As  to  the  regularity  of  the  service  of  the  subpoena  for  costs,  his  Lordship  says ;  "  The 
practice  of  this  Court  does  not  permit  an  attachment  to  issue  upon  a  mere  order  to  pay.  There 
must  be  an  intermediate  proceeding  for  the  purpose  of  giving  the  party  an  opportunity  of  comply- 
ing with  the  order ;  and  the  Court  therefore  requires  that  he  should  be  served  with  a  subprcna,  and 
that  a  demand  should  be  made  upon  him  ;  for  it  is  obvious  that  be  may  have  the  means  of  pay- 
ment. Now  I  cannot  think  that  the  order  can  have  been  executed  in  a  proper  mode,  if  the  party 
obtaining  it  has  prevented  the  other  party  from  having  the  means  of  complying  with  it"  In 
Woodward  v.  Cenebeer,  1  Hare,  299,  Wigram,  V.  C,  after  quoting  the  words  printed  above 
in  italics)  remarks :  "  I  may  be  permitted  to  donbt  whether  the  words  I  have  quoted  aro 
correctly  attributed  to  Lord  Cottenham  ;  for,  besides  the  case  of  Hutchins  v.  Kenrickt  (2  Burr. 
1040,)  which  is  a  direct  authority  the  other  way.  there  are  numerous  other  cases/*  &c. 
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Elizabeth,  the  wife  of  Charles  Henry  Sheldon,  having  six  daughters,  and 
having  power  to  appoint  her  real  estate,  by  her  will,  dated  the  9th  day  of 
October,  1824,  duly  executed,  appointed  her  estate  to  Edward  Sheldon, 
James  Somerville  Fownes  and  Richard  Samuel  White,  and  to  their  heirs 
and  assigns,  unto  and  to  the  use  of  them,  their  heirs  and  assigns  for  ever; 
upon  trust  that  they  should  make  sale  and  absolutely  dispose  of  the  same,  to 
any  person  willing  to  purchase  ;  and  should  convey  and  assure  the  same,  to 
the  use  of  the  purchasers,  their  heirs  and  assigns ;  and  should,  on  payment 
to  the  trustees  of  the  purchase  money,  give  receipts  for  the  same,  which  re- 
ceipts were  to  be  effectual  discharges  to  the  purchasers,  aud  should  discharge 
them  from  being  obliged  to  see  to  the  application,  and  from  being  answerable 
or  accountable  for  the  misapplication  or  non-application  thereof.  And  she 
directed,  that  the  trustees  should  stand  possessed  of  the  moneys  to  arise  by 
such  sales,  upon  trust,  after  payment  of  the  costs  and  expenses,  and  of  the 
mortgages  affecting  the  estate,  to  invest  the  residue  in  the  public  funds,  or 
on  government  or  real  securities,  and  to  stand  possessed  of  such  moneys, 
funds  and  securities,  after  teh  death  of  Charles  Henry  Sheldon,  (who  died  in 
1826,)  as  concerning  one-sixth  part  thereof,  on  trust,  during  the  life  of  her 

daughter  Caroline  Weston,  to  pay  the  interest,  dividends  and  annual 
[*80]    produce  thereof,  as  the  same  should  be  *received,  into  her  proper 

hands,  or  into  the  hands  of  such  person  or  persons  as,  notwithstand- 
ing her  coverture,  she  should,  from  time  to  time,  but  not  by  way  of  assign- 
ment, charge  or  anticipation,  appoint  to  receive  the  same,  for  her  separate 
use ;  and  subject  to  the  life  interest  of  the  said  Caroline  Weston,  in  trust,  for 
such  of  the  then  children  of  the  said  Caroline  Weston,  by  John  Webb  Wes- 
ton, her  husband,  and  of  the  children  thereafter  to  be  born  of  the  said  Caro- 
line Weston,  by  her  present  qt  auy  future  husband,  as  being  a  son  or  sons 
should  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry,  in  equal  shares,  if  more  than  one ;  and  if 
but  one  such  child,  then,  wholly  in  trust  for  such  child.  And  as  concerning 
one  other  sixth  part  of  the  said  money,  &c,  upon  trust,  for  the  separate  use 
of  her  daughter  Charlotte  Louisa  du  Massals,  during  her  life  ;  and,  subject 
to  her  life  interest,  then  upon  the  like  trusts,  for  the  benefit  of  the  present 
and  future  children  of  her  daughter  Charlotte  Louisa  du  Massals,  as  were  be- 
fore declared,  concerning  the  sixth  given  for  the  benefit  of  her  daughter 
Caroline  Weston  and  her  children  :  another  sixth  was  given  in  like  manner 
for  the  benefit  of  the  testatrix's  daughter  Frances  Matilda,  the  wife  of  the 
Count  du  Hourmelin,  and  her  children  (aliens) ;  and  the  three  other  sixths 
were  given  respectively,  in  like  manner,  for  the  benefit  of  her  daughters 
Margaret  Frances,  the  wife  of  Maximilian  du  Chastelet,  Lucy  Catherine 
Sheldon  and  Elizabeth  Emma,  the  .wife  of  Charles  Antoine  Deudon,  and 
their  respective  children  (aliens).  And  the  will  contained  clauses,  providing 
that  in  the  event  of  any  of  the  daughters  dying  without  leaving  issue  who 
should  live  to  acquire  vested  interests,  the  husband  of  each  daughter  (four 
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aliens)  should  enjoy  a  life  interest,  subject  to  which,  there  should  be  a  survi- 
vorship; and  if  all  the  daughters  should  die,  without  leaving  such 
issue,  there  #was  an  ultimate  trust  for  the  benefit  of  Charles  Henry   [*81] 
Sheldon,  if  he  should  be  then  living,  or,  if  he  should  be  then  dead, 
for  the  next  of  kin  of  the  testatrix. 

The  testatrix  died  in  1829. 

Four  of  the  daughters  were  married  to  aliens,  and  two  of  them  had  issue, 
who  were  also  aliens. 

This  suit  was  instituted  by  the  Count  du  Hourmelin  and  his  wife  and  child, 
and  Lucy  Catharine,  the  only  unmarried  daughter,  to  have  the  will  establish- 
ed, and  the  trusts  carried  into  execution  ;  and  by  the  decree,  dated  the  15th 
of  June,  1832,  it  was  declared  that  the  will  was  well  proved,  and  ought  to 
be  established,  and  the  trusts  performed ;  and  by  a  subsequent  decree,  dated 
the  16th  of  April,  1835,  it  was  ordered,  that  the  estates  should  be  sold,  with 
the  usual  directions. 

The  Earl  of  Randor  became  the  purchaser  of  the  estate  now  in  question, 
for  the  sum  of  13,400/.  He  paid  the  purchase  money  into  court,  and,  by  an 
order  dated  the  22d  of  June,  last,  it  was  referred  to  the  Master  to  inquire, 
whether  the  plaintiffs  could  make  a  good  title  to  the  estate.  The  Master,  by 
his  report,  dated  the  16th  day  of  August,  1838,  stated,  that  he  was  of  opinion,. 
that  the  plaintiffs  could  make  a  good  title ;  and  that  such  good  title  was  first 
shown,  on  the  day  on  which  the  abstract  of  title  was  first  delivered. 

To  this  report  exceptions  were  taken,  and  it  was  objected,  that  interests  in 
land  were  attempted  to  be  given  to  the  husbands  and  children  of  the  testatrix's 
daughters  who  were  aliens ;  that  such  interests  could  not  be  held  as  against 
the  Crown,  and,  consequently,  that  the  Crown  had  a  title  over  which  the  ven- 
dors had  no  power. 

#Mr.  Kindersley  and  Mr.  Elderton,  in  support  of  the  exceptions : —  [82] 
If  land  be  devised  to  an  alien,  he  cannot  hold  it  against  the  Crown  ; 
and  if  he  contracted  for  the  sale,  and  filed  a  bill  specifically  to  enforce  the  con- 
tract, it  is  clear  the  bill  must  be  dismissed  with  costs.  The  same  principle  is 
applicable  if  the  devise  were  made  to  an  alien,  for  life,  or  for  any  other  estate : 
to  the  extent  of  his  interest,  the  devise  enures  for  the  benefit  of  the  Crown. 
Again,  if  the  devise  be  to  A.,  in  trust,  or  for  the  use  of  an  alien,  the  same  rule 
applies ;  proceeding  a  step  further,  and  supposing  the  estate  devised  to  au 
English  subject,  in  trust,  to  sell  and  pay  the  whole  proceeds  to  an  alien,  would 
that  particular  form  of  devise  make  any  difference?  The  alien  would* 
in  equity,  be  regarded  as  the  absolute  owner  of  the  estate,  and  he  might  insist 
on  the  trustees  not  selling,  and  on  taking  the  real  estate  in  specie.  Again,  if 
the  alien  were  only  partially  interested  in  the  produce,  the  same  objection, 
would  arise  ;  for  he  might  insist  on  paying  off  the  charges,  and' retaining  the, 
estate.  That  an  alien  cannot  retain  any  interest  in  land  as  against  the  Crown,, 
was  decided  in  Fourdrin  v.  Gowdeyy{a)  a  case  which  was  twice  argued  be- 
ta) 3  My.  &  K.  383. 
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fore  Sir  John  Leach.  There,  a  person  haying  freeholds  and  leaseholds,  di- 
rected all  his  property  to  be  sold  and  converted  into  money,  and,  after  charg- 
ing the  mixed  fund  with  his  debts  and  legacies,  gave  the  residue  to  aliens, 
one  of  whom  was  his  heir  at  law.  Sir  John  Leach  held,  "  that  the  aliens 
could  no  more  take  an  interest  in  the  land  (which  this  would  be)  than  the 
land  itself."  He  held  also,  page  398,  that  an  alien  acquiring  property  could 
not,  before  office  found,  confer  any  right  upon  another.  His  Honor,  fol- 
[*83]  lowing  the  rule  applicable  to  charitable  bequests,  directed  the  produce  *of 
the  real  and  personal  estate,  after  payment  of  their  proportions  of  the 
charges,  to  be  apportioned  between  the  Crown  and  the  aliens.  The  case  was 
considered  of  such  importance,  that  it  was  argued  a  second  time  by  the  Attor- 
ney General,  when  his  Honor  adhered  to  his  former  opinion.  The  authority  of 
Fvwrdrin  v.  Qowdey  is  decisive  of  the  present  case.  Look  at  the  case  on 
principle,  no  analogy  can  be  stronger  than  the  decisions  on  the  statute  of 
mortmain.  It  has  been  argued,  that  when  the  produce  of  land,  and  not  the 
land  itself,  is  given  to  a  charity,  the  gift  was  not  void  under  the  mortmain 
acts ;  but  the  courts  have  held  the  contrary,  and  have  decided  that  all  inter- 
ests in  land,  as  money  charged  on  real  estate,  or  to  be  raised  by  the  sale  of 
real  estate,  or  secured  by  turnpike  tolls,  or  on  county  rates  and  money  in  any 
way  connected  with  land,  is  within  the  prohibition  expressed  iu  the  general 
terms  of  the  statute  of  mortmain.  It  is  sufficient  for  the  purchaser  to  show 
a  case  of  doubt.  The  important  objection  is,  that  the  Crown  is  not,  in  this 
suit,  represented  by  the  Attorney  General,  and,  therefore,  will  not  be  bound 
by  the  decree. 

Mr.  Pemberton,  Mr.  Parry  %  Mr.  Belhell,  Mr.  G.  Richards,  Mr.  James 
Campbell  and  Mr.  G.  Turner^  contra.  If  the  proposition  of  the  purchaser 
be  true,  that  an  alien  can  take  no  interest  in  the  produce  of  land,  the  greatest 
inconvenience  would  result.  In  all  cases  where  there  is  an  alien  debtor  or 
legatee,  and  the  real  estates  are  charged,  an  apportionment  must  be  made  of 
the  real  and  personal  estate  for  the  benefit  of  the  Crown,  and  the  Attorney 
General  will  be  a  necessary  party  to  all  suits  for  the  administration  of  such 
estates.  Again,  when  a  merchant  or  trader  executes  a  deed  of  trust 
|*84]  for  the  benefit  of  his  creditors,  or  becomes  #bankrnpt,  or  insolvent,  ac- 
cording to  this  strange  and  novel  doctrine,  no  sale  of  the  real  estate 
can  be  made  without  the  concurrence  of  the  Crown. 

The  decree  has  declared,  that  the  will  is  well  proved,  and  that  the  trusts 
ought  to  be  carried  into  execution.  The  purchaser  has  notice  of  all  the  pro- 
ceedings ;  and  even  assuming  the  Attorney  General  to  be  a  necessary  party 
is  it  competent  for  a  purchaser  buying  under  a  decree  now  to  raise  an  objec- 
tion for  want  of  parties?  The  trustees  have  the  legal  estate,  and  an  express 
power  to  give  valid  receipts  for  the  purchase  money — the  trustees,  out  of 
court,  could  make  a  good  title  to  the  purchaser ;  the  court  cannot  have  a  less 
power ;  and  the  purchase  money,  being  paid  into  court,  will  not  be  parted 
with  unless  the  court  sees  that  all  parties  interested  are  present ;  the  purcha- 
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ser  will  thus  be  completely  protected.  It  is  argued,  that  the  case  comes 
within  the  principle  of  the  mortmain  acts ;  but  the  cases  are  perfectly  differ- 
ent. An  alien  may  maintain  an  elegit  affecting  real  estates ;  he  may  take  by 
contract  or  purchase,  and,  although  he  cannot  hold  as  against  the  Crown,  he 
has  a  good  title  as  against  every  other  party ;  he  can  hold  land  until  the 
Crown  asserts  its  right :  and  if  the  Crown  does  not  assert  its  title,  the  alien 
will  always  hold.  His  title  is  voidable,  but  not  void,  and  it  is  only  on  the 
assumption,  that  the  alien  takes,  that  the  crown  can  assert  any  title  to  the 
property,  and  then  only  from  the  time  of  office  found.  A  devise  of  land  to 
an  alien  is,  therefore,  not  void,  but  voidable  only  ;  if  it  were  void,  the  heir, 
and  not  the  Crown,  would  be  entitled  :  this  is  the  first  distinction  between  a 
devise  to  an  alien  and  to  a  charity  which  is  void  altogether. 

Another  principle,  which  distinguishes  this  from  the  cases  under 
the  mortmain  act,  is  this : — The  'objection  to  an  alien  holding  a  real  [*85] 
estate,  is  purely  one  of  tenure,  in  order  that  the  Crown  may  not  be  de- 
prived of  tenants,  to  perform  different  military  and  other  feudal  services 
which  an  alien,  owing  allegiance  to  a  foreign  power,  could  not  perform. 
The  object  of  the  mortmain  act  has  no  relation  to  tenure,  that  act  was  passed, 
as  the  preamble  states,  to  prevent  improvident  alienations  or  dispositions, 
being  made  by  languishing  or  dying  persons,  to  the  disherison  of  their  law- 
ful heirs.  The  third  section,  too,  expressly  includes  every  charge  or  incum- 
brance affecting  or  to  affect  lands. 

Fourdrin  v.  Gowdey  was  a  case,  in  which  the  estate  descended  on  the 
alien,  or,  rather,  would  have  descended  on  the  alien  if  he  could  have  taken 
by  descent.  The  executors  had  a  simple  power  of  sale,  but  no  estate  Revised 
to  them.  *  Now  an  alien  could  not  take  by  descent,  and  the  estate,  therefore, 
vested  in  the  Crown  for  want  of  heirs,  or  by  escheat.  It  is  plain,  that  the 
heir  could  not  have  compelled  the  crown  to  sell  the  real  estate,  in  order  that 
he  might  enjo^  the  produce,  as  personalty ;  for  it  is  a  clear  and  settled  rule, 
that  the  Crown  cannot  be  converted  into  a  trustee  for  any  body.  The  estate, 
then,  vested  in  the  Crown,  against  whom  no  trust  could  be  enforced^  and, 
the  Crown  having  both  the  equitable  and  legal  interest,  there  were  difficulties 
in  Fourdrin  v.  Gowdey  which  do  not  exist  in  the  present  case.  [The  Mas- 
ter of  the  Rolls.  There  were  leaseholds  in  that  case  which  must  have 
passed  to  the  executors,  yet  the  same  principle  was  applied.] 

It  is  not  clear,  that  any  alien  will  ever  have  any  interest  in  this  property. 
The  devise  is  to  three  natural  born  subjects  as  trustees ;  there  is  no  case  in 
which  the  Crown  has  called  on  trustees  for  the  performance  of 
'trusts,  on  the  ground  of  the  cestui  que  trust  being  alien.  The  case  [*86J 
of  Burgess  v.  Wheate{a)  decides,  that  the  Crown  has  no  right,  where 
the  cestui  que  trust  dies  without  heirs,  to  call  upon  the  trustees  for  a  convey, 
ance  of  the  trust  estate.  In  Henchman  v.  The  Attorney  General(b)  there 
was  a  devise  of  a  copyhold,  on  condition  to  pay  200/.  to  the  executor,  to  be 

(a)  1  Eden,  177.  (ft)  2  Sim.  &  Sta.  498.    S.  C.  3  Myl.  &  K.  465. 
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applied  partly  to  charitable  purposes  which  were  void ;  and,  there  being  no 
customary  heir,  or  next  of  kin,  it  was  held,  on  appeal,  that  the  Crown  was 
not  entitled.  How,  then,  consistently  with  the  cases,  can  the  Crown  claim 
on  a  failure  of  the  trusts  ?  The  Crown  cannot  claim  a  trust  estate  by  way 
of  escheat,  because  there  is  a  tenant  of  the  land  to  perform  the  services.  The 
same  reason  applies  to  the  present  case.  The  trustees  are  to  sell,  and  there 
is  to  be  a  conversion  out  and  out :  the  legatees  must,  therefore,  take  the  pro- 
perty in  the  character  of  personalty.  There  is  a  vested  legal  estate  in  the 
trustees,  with  power  to  give  receipts ;  and  there  is  not  a  present  vested  inter- 
est in  any  alien:  the  gift  is  to  the  wife,  for  her  separate  use ;  and  she  is  a 
natural  born  subject;  the  husband,  who  is  an  alien,  takes  nothing.  Even 
the  Attorney  General,  in  arguing  Fourdrin  v.  Gowdet/,(a)  said,  "  Where  the 
purchase  and  conveyance  are  made  directly  from  the  executors,  the  purcha- 
ser claims  as  devisee,  and  the  title  of  the  Crown  is  excluded." 

The  purposes  of  the  will  require  a  conversion,  which  the  Crown  cannot 
prevent ;  its  only  right,  if  any,  must  be  on  the  purchase  money.  When  once 
the  purchaser  obtains  the  legal  estate  from  the  trustees,  the  Crown 
[*87J  could  only  assert  its  title  against  the  land,  by  means  of  *the  court  of 
equity  ;  this  court  would  certainly  not  assist  in  impeaching  a  title  to 
property,  sold  under  its  decree ;  and  it  has  been  held,  that  an  equity  which 
can  only  be  enforced  by  a  decree  of  this  court,  is  not  an  objection  to  a  title. 
The  doctrine  urged  by  the  purchaser  is  so  novel,  so  dangerous,  and  fraught 
with  such  consequences,  that,  it  is  to  be  hoped,  it  will  receive  no  countenance 
in  this  court  when  there  is  no  authority  or  dictum  in  its  favor,  and  when  the 
argutpjnts  of  the  Attorney  General  in*  Fourdrin  v.  Gowdey  are  expressly 
opposed  to  it. 

Mr.  Kinder sley,  in  reply : — It  has  been  suggested,  that  many  evils  must 
result  from  allowing  the  objection  raised  by  the  purchaser;  the  court,  how- 
ever, in  determining  this  question,  will  not  be  influenced  by  such  considera- 
tions, but  must  decide  according  to  the  existing  law,  and  not  on  the  principle 
of  convenience. 

Fourdrin  v.  Gowdey,  is  a  direct  decision  on  the  point  in  question,  the  cir- 
cumstance of  there  having  been  leaseholds  which  vested  in  the  executors, 
and  which  did  not  descend  on  the  alien  heir,  or  escheat,  as  well  as  the  lan- 
guage of  Sir  J.  Leach,  shows,  that  he  did  not  decide  on  the  ground  of  the 
heir  being  alien,  and  of  there  being  no  devise  away  from  him,  but  on  the 
very  principle  which  must  govern  this  case. 

The  mortmain  act  was  passed,  not  only  to  prevent  the  disherison  of  heirs, 
but  also  "  to  restrain  the  disposition  of  lands  whereby  they  become  unaliena- 
ble." Being  against  the  principles  and  policy  of  the  law  to  bring  land  into 
mortmain,  it  has  been  held,  that  all  charges  upon,  and  interests  issuing 
[*88]  out  of  land,  for  the  benefit  of  *a  charity,  are  void ;  for  the  same  rea* 
son,  it  being  contrary  to  the  principles  and  policy  of  the  law  that  an 


(a)  3  My.  &  K.  406. 
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alien  should  have  any  interest  in  land,  every  charge  on,  or  interest  to  ahmg, 
out  of  land,  for  the  benefit  of  an  alien,  enures  to  the  use  of  the  Crown,  note 
by  escheat,  but  by  prerogative.    In  Bvrgess  v.    Wheate  the  question  was, 
whether  there  was  an  escheat  propter  defectum  tenentis :  here  the  right  of 
the  Crown  by  prerogative  is  the  question.    The  analogy  is  complete  between 
this  case,  and  the  cases  under  the  mortmain  acts. 

However  valid  the  title  might  be,  out  of  court,  by  a  conveyance  from  and 
receipt  of  the  purchase  money  by  the  trustees,  the  case  is  altered,  when  the 
property  is  sold  under  a  decree,  for  the  purchaser  then  loses  the  benefit  of  the 
trustee's  discharge.  The  institution  of  the  suit,  and  the  decree  of  the  court, 
to  execute  the  trusts  of  the  will,  and  apply  the  purchase  money  to  arise  from 
the  sales  of  the  estate,  supersedes  the  office  of  the  trustees,  and  renders  nu- 
gatory, the  direction  in  the  will,  the  receipts  of  the  trustees  shall  be  sufficient 
discharges  to  the  purchasers.  The  court  never  guarantees,  or  makes  a  good 
title ;  and  it  is  the  first  duty  of  a  purchaser  under  a  decree,  to  see  that  all 
persons  interested  in  the  estate,  are  properly  represented  in  the  suit ;  no  ab- 
sent person  can  be  bound  by  a  proceeding,  to  which  he  is  not  a  party ;  and, 
if  it  should  turn  out,  that  the  Attorney  General,  in  right  of  the  Crown,  has 
an  interest  in  this  property,  or  in  the  produce,  he  might  hereafter  come  for- 
ward and  unsettle  all  that  has  been  done.  In  a  sale  under  the  court,  the 
proceedings  in  the  suit,  are  considered,  by  the  practice  of  conveyancers,  as 
much  a  part  of  the  title,  as  any  of  the  title  deeds.  The  purchaser,  however, 
does  net  insist  on  the  Attorney  General  being  made  a  party,  but  rather  sug- 
gests it,  for  the  convenience  of  the  vendors,  in  order  that  they  may 
*be  enabled  to  obtain  a  decree  binding  on1  all  parties  interested,  and  to  [*89] 
make  a  perfect  title. 


1839  :  January  28 The  Master  of  the  Rolls  (after  stating  the  case) : 

— It  is  obvious,  that  if  the  trusts  be  performed  as  the  testatrix  intended,  the 
land  will  remain  vested  in  the  trustees,  till  a  conveyance  is  made  to  the  pur- 
chaser, and  never  can  be  vested  in  any  alien,  and  that  the  purchase  money, 
after  paying  costs  and  satisfying  incumbrances,  being  invested  in  stock,  the 
interest  of  the  aliens  will  be  in  such  stock,  and  not  in  land. 

It  appears  also,  that,  whether  we  regard  the  land,  or  the  stock  into  which 
the  testatrix  intended  it  to  be  converted,  there  is  at  the  present  time  no  vested 
interest  in  any  alien.'  The  vested  interests  are  in  English  subjects.  The 
interests  in  aliens  are  contingent  and  expectant  on  the  determination  of  those 
vested  interests. 

The  English  subjects,  in  whom  the  interests  are  vested,  are  entitled  to 
have  the  trusts  performed,  and  no  claim  of  the  Attorney  General,  to  have  se- 
cured for  the  Crown,  the  interests  which  were  intended  for  aliens,  could  have 
prevented  the  decree  for  sale.  It  is  not  a  case,  in  which  they  being  entitled, 
or  the  Attorney  General  or  the  Crown  being  entitled,  can  exercise  an  option, 
and  elect  that  there  shall  be  no  conversion.    There  is  a  decree  for  sale ;  the 
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md  when  it  is  complete,  the  money  will  be  the  only 

aliens  will  have  any  interest.    But  it  is  argued,  that 

)d  at  the  death  of  the  testatrix,  and  as  it  must  remain 

ill  be  completely  made,  the  land  is  the  source,  from 

*,  or  stock,  in  the  shares  of  which  the  aliens  are  to  be 

„.*,  interested,  is  to  be  realized ;  and  that,  in  that  respect,  the  aliens  have 
an  interest  in  the  land.  And,  as  the  gift  of  an  interest  in  land  to  an 
alien,  may  be  good,  and  the  alien,  though  capable  of  taking  the  gift,  cannot 
hold  it  for  his  own  benefit,  but  for  the  Crown  only,  it  is  contended,  that  the 
Crown  has  here  a  right  to  that  interest,  and,  therefore,  to  an  interest  in  the 
money,  or  stock,  which  is  to  arise  from  the  sale  of  the  land. 

In  the  case  of  the  King  v.  Holland,  reported  in  Aleyn,  p.  14,  and  in  other 
books,(a)  it  was  the  expressed  opinion  of  one  of  the  Judges,  though  it  was 
not  then  necessary  to  decide  the  point,  that  an  alien  could  not  compel  feoffees 
to  execute  a  use ;  and  of  another  of  the  Judges,  that  though  the  King  should 
have  the  use,  yet  he  could  not  seize  the  land  itself,  but  by  equity  might  have 
a  decree  for  the  land  ;  or,  in  other  words,  might  in  a  court  of  equity,  compel 
the  trustees  to  execute  the  trust  for  his  benefit.  This  doctrine  is  applicable 
to  a  case,  in  which  land  is  given  to  a  trustee,  to  be  held  by  him,  in  trust  for 
an  alien  ,[l]  in  which  case,  the  alien  takes  in  the  land,  a  permanent  equitable 
interest,  which  might  be  attended  by  inconveniences,  nearly  the  same,  as 
those  which  are  considered  to  attend  a  permanent  legal  interest  vested  in  an 
alien  ;  but  the  same  doctrine,  is  not  necessarily  applicable,  nor  do  similar  rea- 
sons extend,  to  a  case,  in  which  no  interest  in  land,  was  intended  ever  to 
vest  in  the  alien ;  in  which,  the  legal  estate  is  vested  in  the  trustees,  and  in- 
tended to  pass  from  them  to  the  purchaser;  and  in  which,  the  interest  of  the 
alien,  and  his  right,  if  right  he  has,  is  only  to  have  the  land  converted  into 
money,  and  is  so  far  of  a  transitory  nature,  that  it  endures  only,  till 
[*91]  the  'purposes  of  the  donor  can  be  performed,  by  the  due  execution  of 
the  trusts  he  has  created. 

It  has  been  held,  that  the  disability  of  an  alien  to  hold  lands,  for  his  own 
benefit,  is  not  in  the  nature  of  penalty,  or  forfeiture,  but  arises  from  the  policy 
of  the  law ;  and  none  of  the  various  reasons,  on  which  the  Judges  have  con- 
sidered the  policy  of  the  law  relating  to  aliens  to  be  founded,  seem  applicable 
to  such  a  case  as  this.  When  the  land  is  converted  into  money,  as  the  trust 
intends,  no  objection  in  respect  of  tenure,  fealty,  or  allegiance,  remains.  And 
it  has  been  considered  to  be  in  conformity  with  the  policy  of  the  law,  that 
aliens  should  be  interested  in  the  English  stocks,  or  funds. 

The  law  giving  to  an  alien  the  right  of  holding  money  or  stock,  and  re- 
fusing to  him  the  right  of  holding  land,  any  man  desiring  to  benefit  an  alien, 
may,  if  he  pleases,  sell  his  land,  and  give  the  purchase  money,  or  the  stock 

(a)  1  Holies  Abridgment,  19  b.    Styles,  20,  40,  75,  8 1,  90,  94. 
[1]  Vide  Leggett  v.  Dubois,  5  Paige,  114. 
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which  it  may  produce,  to  an  alien,  or  to  a  trustee  for  his  benefit.  Iu  so  doing, 
he  would  do  nothing  contrary  to  the  policy  of  the  law ;  and  it  would  be 
singular,  if  being  entitled  to  do  this  by  himself,  he  could  not  accomplish  the 
same  purpose,  by  means  of  another,  as  his  agent  or  trustee,  created  by  deed 
or  «ill,  for  the  purpose  of  sale  and  conversion,  because,  during  the  time 
which  may  elapse,  before  the  conversion  can  be  completed,  the  alien  is,  by 
the  peculiar  doctrine  of  this  court,  considered  to  have  an  interest  in  the  land 
which  is  to  be  converted  : — i  e.  an  interest  that  the  land  should  be  sold  to 
persons  who  can  legally  hold  it,  in  order  to  raise  the  money,  which  he,  the 
alien,  can  legally  hold.[l] 

•I  confess  that  I  am  at  a  loss  to  understand,  in  what  way  the  policy  [*92] 
of  the  law  can  be  applied,  so  as  to  give  to  the  crown,  any  part  of  the 
money,  which,  in  such  a  case,  is  intended  as  a  provision  for  the  members 
ofthetestatrix?s  family,  though  some  of  them  happen  to  be  aliens.  The 
policy  of  the  law,  in  relation  to  mortmain,  is  subject  to  considerations,  so  en- 
tirely different,  that  they  do  not  appear  to  me,  to  be  at  all  applicable'to  the 
case. 

The  only  authority  on  which  the  purchaser  relies,  and  which  appears  to 
me  to  occasion  any  difficulty,  is  the  case  of  Fourdrin  v.  Gowdey^a)  iu  which 
Sir  John  Leach  considered  a  gift  of  this  kind,  as  a  gift  of  land,  subject  to 
charges;  and  held,  that  aliens  could  no  more  "take"  an  interest  in  land,  than 
the  land  itself.     He  must  have  meant  to  use  the  word  "  hold,"  instead  of  the 
word  "take,"  because  it  is  clear,  that  aliens  may  take  land,  though  they  can- 
not hold  it  against  the  King.[2]    But  in  Fourdrin  v.  Gowdey,  the  question 
principally  argued,  related  to  the  effect  of  lettersof  denization ;  and  the  ques- 
tion which  bears  upon  the  point  arising  in  the  present  case,  was  much  less 
considered.    Moreover,  there. was  no  estate  devised  to  trustees,  for  the  pur- 
pose of  enabling  them  to  sell  and  convey,  but  only  a  direction  to  the  execu- 
tors to  sell;  and  the  heir  at  law  being  an  alien,  the  real  estate  could  not  de- 
scend to  him ;  and  the  circumstances  afforded  a  ground  for  the  decision  in 
Fourdrin  v.  Gowdey,  which  does  not  exist  in  the  present  case.     Having 
regard,  however,  to  the  expressions  which  fell  from  Sir  John  Leach,  and  his 
decision  as  to  the  leaseholds  in  that  case,  I  think,  that  he  would  proba- 
bly have  considered  such  an  interest,  as  is  given  to  *the  aliens  in  this    [#93] 
case,  as  an  interest  which  might  be  claimed  by  the  crown  ;  and,  in 
that  respect,  Fourdrin  v.  Gvwdey^  if  to  be  sustained,  appears  to  me  to  be  an 
authority  for  the  exceptions,  which  are  taken  to  the  Master's  report  in  this 
case. 

Bm  it  is  a  single  case — in  the  consideration  of  it,  the  policy  of  the  law  in 
ttsttd  to  mortmain,  seems  to  have  been,  in  some  degree,  confounded  with 

&**&**.  Keen,  383. 

IK  VMe  KnMtict  r.  Brawn,  6  Paige  454. 

'*i  Vide  ar«oer«  v.  White,  6  Johns.  Ch.  Rep.  360.     Leggett  v.  Dubois,  5  Paige,  118. 
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the  policy  of  the  law  as  to  alienage ;  and  as,  upon  the  most  careful  conside- 
ration of  it,  I  am  unable  to  acquiesce  in  the  reasons  upon  which  so  much  of 
the  decree  as  is  applicable  to  the  present  case,  is  founded,  or  to  find  any 
others  which  are  satisfactory,  I  do  not  think  that  I  ought  to  be  governed  by  it. 

It  does  not  appear  to  me,  that,  in  respect  of  the  species  of  interest  in  land 
which  is  here  given  to  aliens,  the  Crown  is  entitled,  by  its  prerogative,  either 
to  come  into  equity  to  have  the  trust  executed,  in  order  that  the  benefit  of  it, 
in  money  or^tock,  may  be  taken  from  the  persons,  to  whom  it  was  given  by 
the  testatrix,  and  secured  to  the  Crown  ;  or  to  insist,  that  the  trust  shall  not 
be  executed,  as  intended,  but  that  the  interests  vested  in  the  aliens,  before 
•conversion,  shall  remain  in  the  same  form,  and  be,  in  that  form,  taken  by  the 
Crown,  because  an  alien  cannot  continue  so  to  hold  it. 

And,  on  the  whole,  I  am  of  opinion,  that  the  exceptions  ought  to  be  over- 
ruled. 

Exceptions  overruled.[l] 


[*94]  #In  re  PasMo&e. 

1839 :  February  23. 

Where  a  client,  resident  abroad,  applies  for  the  taxation  of  bis  solicitor's  bill  t>f  costs,  on  his  un- 
dertaking to  pay,  he  must  give  security  for  the  costs  of  the  proceeding. 

This  was  a  petition  for  the  delivery  and  taxation  of  a  solicitor's  bill  of 
costs,  and  for  the  delivering  up  of  the  deeds  and  papers  in  his  custody  be- 
longing to  the  client;  the  client,  by  his  petition,  submitting  to  pay  what 
might  be  found  due. 

The  petitioner,  as  it  appeared  by  affidavit,  u  had  been  for  a  long  time,  and 
still  was,  resident  at  Ostend,  in  the  kingdom  of  Belgium." 

Mr.  Stinton,  for  the  petitioner. 

Mr.  James  Russell  objected,  that  the  petitioner,  being  resident  out  of  the 
jurisdiction,  must  first  give  security  for  costs  ;  Drever  v.  Maudeslet/.(a) 

That  the  undertaking,  under  the  2  G.  2,  c.  23,  of  a  party  resident  abroad, 
was  of  no  value,  as  an  attachment,  issuing  in  case  of  default,  would  be  in- 
effectual ;  and  he  contended  that  the  petitioner  ought,  therefore,  to  give  some 
security  for  the  payment  of  the  amount  found  due  from  him. 

The  point,  he  said,  had  been  decided  by  Sir  C.  C.  Pepys.(6). 

(a)  5  Rhss.  11.  (b)  Bodecote  v.  Bostock,  Rolls,  June  17,  1835. 

[1]  Affirmed  by  Lord  Cottenhao,  November,  1839,  4  Myl.  &  Ct.  525.  If  an  agent  for  the 
collection  of  a.  debt  due  to  an  alien,  take  a  conveyance  of  land  in  his  own  name  in  payment  of 
such  debt,  without  any  authority  from  his  principal,  and  without  any  written  declaration  of  trust, 
there  is  a  valid  trust  in  favor  of  the  alien  ;  and  a  court  of  equity  will  not  permit  a  resulting  tn»t 
to  be  created  in  favor  of  the  state,  by  escheat ;  but  will  decree  the  land  to  be  sold,  and  converted 
into  money,  for  the  purpose  of  giving  the  alien  tlw  benefit  thereof,  as  personal  estate.  AnsUce  v. 
Brown,  6  Paige,  448. 
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The  Master  op  the  Rolls  said,  that,  as  the  party  was  not 
amenable  to  the  jurisdiction  of  the  court,  there  *was  no  doubt  that    [*95] 
he  must  give  security  for  the  costs  of  these  proceedings,  unless  it  ap- 
peared that  the  solicitor  had  in  his  hands  a  sufficient  security  for  them. 


The  amount  of  security  to  be  given  was  discussed,  when  Mr.  James  Rus- 
sel  consented  to  accept  a  security  to  the  extent  of  40/. 


Bailey  v.  Todd. 

1839  :  March  15. 

It  is  irregular  to  confirm  the  Master's  report,  approving  of  a  contract  for  sale  of  an  estate  being 
carried  into  effect,  by  a  petition  of  coarse,  with  the  consent  of  the  clerks  in  court  of  all  par- 
ties.    Such  a  report  ought  to  be  confirmed  by  a  special  petition,  stating  all  the  facts. 

It  was  referred  to  the  Master  to  inquire  and  state  to  the  court,  whether  it 
would  be  for  the  benefit  of  all  persons  interested  in  the  real  and  personal 
estate  of  the  testator,  that  two  agreements  entered  into  by  the  plaintiff,  for  the 
sale  of  certain  copyholds,  part  of  the  testator's  estate,  should  be  carried  into 
execution. 

The  Master  reported  in  the  affirmative  ;  and  his  report  was  confirmed  by 
an  order  of  course,  made  upon  petition,  with  the  consent  of  the  clerks  in 
court  of  all  parties. 

On  the  application  of  the  purchaser,  it  was  ordered,  that  he  should  be  at 
liberty  to  pay  his  purchase  money  into  court,  and  be  let  into  possession,  and 
that  the  proper  conveyances  should  be  made. 

The  registrar,  in  drawing  up  this  order,  objected  that  the  Master's  report 
had  not  been  regularly  confirmed  ;  and  that  it  ought  to  have  been  con- 
firmed by  order  of  *the  court,  upon  a  special  petition,  stating  the  facts,     [*96] 
and  praying  the  confirmation  of  the  report,  and  consequential  directions, 
and  not  by  an  order  of  course. 

Mr.  Geldart,  on  behalf  of  the  purchaser,  now  mentioned  the  point  to  the 
court,  and  submitted  that  the  mode  of  confirmation  was  correct,  all  parties 
having  consented. 

The  Master  of  the  Rolls  said,  he  thought  the  report  ought  to  have 
been  confirmed  by  a  petition,  stating  the  facts,  otherwise  due  attention  would 
never  be  called  to  what  the  Master  had  approved  of;  that  it  was  the  duty  of 
the  court  to  exercise  a  superintending  care  over  the  matters  approyed  of  by 
the  Master,  and  that  it  was  not  a  matter  of  course  for  the  court  to  confirm  a 
measure,  because  the  Master  approved  of  it.  That,  by  the  established  prac- 
tice, a  special  petition  to  confirm  a  report  of  this  kind,  was  one  of  the  cautions 
adopted  by  the  court,  which  could  not  be  dispensed  with  ;  and  that  such  a 
petition  must,  therefore,  be  presented.fi] 

[1]  Vide  9  Sim.  174,  a.  1. 
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England  v.  Downs. 

1838:  March  23. 

A  husband  and  wife  were  joined  as  co-pUlntirB  in  a  suit  relating  to  the  separate  property  of  the 
wife,  and  the  defendant  objected,  by  his  answer,  to  the  misjoinder  of  the  plaintiffs.  The  ctoie 
coming  on  to  be  heard,  the  oourt  after  bearing  the  case  refused  to  dismiss  the  biti ;  but,  open 
the  husband  giving  security  for  ail  the  costs,  permitted  the  bill  to  be  amended,  by  adding  & 
next  friend,  and  making  the  husband  a  defendant. 

The  plaintiff,  England,  and  his  wife,  were  joined  as  co-plaintiffs  in  a  suit 
relating  to  the  separate  estate  of  the  wife  only.  An  objection  Was  raised  by 
one  of  the  answers,  for  misjoinder,  and  the  defendant  claimed  the  same  bene- 
fit of  the  objection  as  if  he  had  demurred  ;  and  insisted  that  the  bill  ought  to 

be  dismissed  on  that  ground. 
[*97]         Wake  v.  Parker,{a)  Andrews  v,  Craddock,{b)  Sigel  v,  Phelp$}(c) 
Raffety  v.  Kinged)  were  cited. 

The  Master  of  the  Rolls  said  he  must  hear  the  oase,  as  he  considered 
it  a  matter  of  discretion  whether  the  bill  should  be  dismissed ;  and  after  hear- 
ing the  circumstances,  his  Lordship  refused  to  dismiss  the  bill ;  but  ordered 
that,  upon  England,  the  husband,  giving  security  for  the  costs  incurred,  and 
of  the  day,  and  any  subsequent  costs  to  be  incurred  by  amendment,  the  wife 
should  be  at  liberty  to  amend,  by  adding  a  next  friend,  and  making  the  hus- 
band a  defendant.[l] 

Mr.  Pemberton.  Mr.  C,  P.  Cooper  and  M.  Dixon,  for  the  plaintiff, 

Mr.  Tinney  and  Mr,  Simons,  for  the  party  raising  the  objection. 

Mr.  Kindevsley  and  Mr.  James  Russell,  Mr,  Elderton  and  Mr.  Spurrtoy 
for  other  defendants. 


It  was  arranged  that  the  order  was  not  to  be  drawn  up  for  the  present,  to 
await  the  decision  of  the  Lord  Chancellor  in  Tullett  v.  Armstr<mg.]2] 

(a)  2  Keen,  59,  (b)  Gilb.  Rep.  36.  (e)  7  Sim.  239.  <<*)  1  Keen,  601. 

[1]  That  husband  and  wife  should  not  be  co-plaintiffs  in'a  suit  as  to  the  separate  estate  or  intereit 
of  the  wife,  and  how  the  objection  to  the  misjoinder  is  to  be  raised  ;  see  the  Editor's  notes,  and  tfae 
cases  cited,  I  Sim.  &  Stu.  188,  n.  1 ;  1  Keen,  9  ;  n,  1 ;  2  Keen,  75,  n.  1.  "  Persons  having  adverse 
or  conflicting  interests  in  reference  to  the  subject  matter  of  the  litigation,  ought  not  to  join  as  com- 
plainants in  the  suit.  And  where  a  bill  is  filed  by  the  husband  in  the  name  of  himself  and  wife, 
t  is  considered  the  bill  of  the  husband  merely  ;  so  that  the  decree  made  in  such  suit,  is  not  binding 
upon  the  wife  in  any  future  litigation.  For  that  reason,  where  a  bill  is  filed  by  the  husband  and 
wife  in  regard  to  her  separate  estate,  in  which  the  husband  has  no  common  interest  with  her,  the 
defendants,  if  they  think  proper  to  do  so,  may  insist  that  the  wife  shall  prosecute  in  her  name  by 
her  next  friend  ;  so  that  the  defendant  may  not  be  subjected  to  the  expense  of  a  further  litigation 
in  case  they  succeed  in  their  defence  to  this  su)t  On  the  other  hand,  if  the  husband  seeks  to  de- 
prive his  wife  of  an  estate  held  in  trust  for  her  separate  use,  he  cannot  obtain  a  decree  for  that 
purpose  by  joining  her  as  a  complainant  with  himself  in  his  suit  against  her  trustees  ;  'but  should 
make  her  a  party  defendant  in  such  suit"  Walworth,  Ch.,  Grant  v.  Van  Schoonhovrn,  9  Paig*. 
257. 

[2]  For  the  decision  in  England  v-  Downs,  upon  the  merits :  see  2  Beav.  522. 
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*Ex  PARTE  H AGGER  RE  SfsftftYjs  TRUST.  [*98] 

1939:  January  30,  31 ;  March  19.  ".*  .V. 

IV  exeeator  of  the  survivor  of  three  trustees  declined  to  prsY£.hi8 ,  will :  Held,  that  the  case  was 
vrtaiotbel  W.  4.  c  60.  *      *"•.-. 

The  question  was,  whether  the  case  came  within  tfi£  jctit  of  1  W.  4,  c.  60. 

The  testator  gave  to  his  three  executors  a  sum  of  l000j;-consols,  in  trust 
for  the  petitioner,  for  life.    Mr.  Shee,  the  surviving  trustee,  clied  in  1S38,  * 
having,  by  his  will,  appointed  his  two  sons  his  executors,         "a  -V*  ,- 

The  fund  remained  in  the  bank  books,  in  the  names  of  the  three* &*ecuJors 
of  the  first  testator ;  and  the  petitioner  having  personally  requested  onijetffhe 
sons  of  the  surviving,  executor,  by  notice  in  writing,  to  prove  the  wilf  ami 
transfer  the  fund  to  new  trustees,  and  he  having  declined,  and  the  other 
being  out  of  the  jurisdiction,  this  petition  was  presented  for  the  purpose  of 
obtaining  the  usual  reference  to  the  Master,  under  the  act,  and  for  the  ap- 
pointment of  new  trustees. 

Mr.  Rogers,  iu  support  of  the  petition,  relied  on  Ex  parte  Winter. [a) 


January  31. — The  Master  op  the  Rolls  said  he  considered  the  case  of 
Ex  parte  Winter  in  point ;  and  he  was  the  more  disposed  to  act  on  it,  in 
consequence  of  the  order  having  been  made  after  the  Bank  of  England  had 
been  heard  in  opposition. 


#Lewin  t>,  Moline.  [*99] 

1338:  December  9. 

It  ■  eoBtnrj  to  the  practice,  to  advance  a  foreclosure  suit  to  be  heard  as  a  short  cause,  unless 
with  the  consent  of  the  defendant. 

Mg.  Everett  applied,  on  the  authority  of  Mountford  v.  CooperJJb)  and 
Hutdmwn  v.  Stephens^)  to  have  a  foreclosure  suit  advanced  and  heard  as 
a  short  cause,  on  his  certiGcate.    The  defendant  did  not  consent  to  the  appli 
cation,  nor  did  his  counsel  state  that  this  was  not  a  short  cause. 

The  Master  op  the  Rolls  said,  that  after  the  decision  of  Sir  T. 
Plainer,  in  Rashleigh  v.  Dayman^d)  and  the  long  continued  practice  in 
conformity  with  it,  and  although  he  thought  that  the  order  then  made  had 
been  misunderstood,  he  did  not  consider  himself  at  liberty  to  grant  the  appli- 
cation. 

Mr.  R.   W.  E.  Farster^  for  the  defendant,  afterwards  applied  for  costs  of 
the  application,  which  the  Master  of  the  Rolls  granted,  .but  with  regret.(e) 

(«)  5  Ross.  284.      '»  1  Keen,  464.      (c)  Ibid.  659,  and  2  My.  &  Cr.  452.      (d)  2  Mad.  147. 
(e)  A  similar  order  was  made  in  Aldwortk  y.  Robinson,  Rolls,  21st  February,  1839,  Mr.  Pern- 
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[•100]  *&v*r  v.  Clarke. 

1838 ;  November  21,  22 ;  DecemHtrV.&Qr 

Devise  to  testator's  widow,  fbft  JMte>  with  remainder  to  trustees  and  their  executors,  to  pay  cods, 
dec,  and  to  divide  the  sesidue'of  the  rents,  amongst  all  the  testator's  brothers  and  sisters  "  who 
should  be  living  at  the  tfrne  of  the  decease  of  his  (testator's)  wife,  and  to  their  issue,  male  and 
female,  after  the* ^respective  deceases  of  his  said  brothers  and  sisters,  for  ever ;  to  be  equally 
divided  between  ahj  among  them :"  Held,  that  the  words  "  issue  male  and  female,"  were  to 
be  constrjieJ)*a/*v/brds  of  limitation,  and  not  of  purchase;  and  that  the  children  of  a  sister  of 
the  testator „wKb  died  in  the  lifetime  of  the  widow,  took  no  interest  under  the  devise. 

A  8imitaWeoision  made  with  respect  to  personal  estate. 
•*•    •.*   " 

•."^Birs  cause  came  before  the  eourt  on  a  general  demurrer  to  the  whole  bill, 
Vtfaich  stated  the  will  of  the  testator,  George  Williams,  dated  the  27th  of 
May,  1784,  as  follows : — "  I  give,  devise  aod  bequeath  all  that  my  freehold 
messuage,  tenement  or  dwelling  house  with  the  appurtenances,  and  the 
stables,  out-houses  and  garden  ground,  together  with  all  buildings,  rights, 
members  and  appurtenances  whatsoever,  to  the  same  belonging,  which  I 
lately  purchased  of  Thomas  Pochin,  of  Loughborough,  in  the  county  of  Lei- 
cester, Esq.,  situate,  lying  and  being  at  Hammersmith,  in  the  county  of  Mid- 
dlesex, as  the  same  are  now  in  lease  to  Mr.  John  Lewis  of  Hammersmith 
aforesaid  and  occupied  by  him,  and  all  other  my  freehold  estates,  whatsoever 
and  wheresoever,  unto  my  dear  and  loving  wife,  Lucetta  Williams,  for  the 
term  of  her  natural  life,  independent  and  without  prejudice  to  the  control} 
debts  or  engagements  of  any  future  husband  or  husbands  she  may  hereafter 
happen  to  marry,  and  that  her  r&eipt  alone 'shall  be  a  good  and  sufficient 
discharge  to  the  tenants  or  occupiers  of  the  same  premises,  it  being  my  will 
and  mind,  the  same  shall  remain  free  and  clear  to  her  own  sole  use  and  bene- 
fit, and  not  otherwise ;  she  committing  or  suffering  no  manner  of  waste 
thereon,  or  doing  any  act  or  deed  whereby  wilfully  to  lessen  the  value  or 
income  of  the  same  estates  ;  and  from  and  after  her  decease,  I  give,  devise 
and  bequeath  the  same  unto  Mr.  Henry  Lewis,  son  of  the  said  John  Lewis, 

of  Hammersmith  aforesaid,  and  Mr.  John  Clarke,  of  Southampton 
[*101]     Street,  in  the  parish  of  St.  Paul,  Covent  Garden,  "haberdasher,  and 

the  survivors  and  survivor  of  them,  their  executors  and  administra- ' 
tors,  upon  trust  in  the  first  place,  that  they,  my  said  trustees,  do  and  shall, 
out  of  the  rents,  issues  and  profits  thereof,  pay  to  and  reimburse  themselves 
and  himself,  all  costs,  charges,  damages  and  expenses,  which  they  or  any  or 
either  of  them  shall  pay,  expend  or  be  put  unto,  for  or  on  account  of  the  said 
premises  or  the  trust  hereby  in  them  reposed ;  and  in  the  next  place,  to  pay 
and  divide  the  residue  and  remainder  of  the  said  rents,  issues  and  profits  of 
the  same  premises  and  every  part  thereof,  unto  and  amongst  all  and  every 
my  brothers  and  sisters^  who  shall  be  living  at  the  time  of  the  decease  of 

berton  and  Mr.  G.  Russell,  for  the  plaintiff,  and  Mr.  Rotipell,  for  the  defendant ;  bnt  see  the  4th 
general  order,  9th  May,  1839. 
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my  said  dear  wife,  and  to  their  issue,  male  and  female,  aftet  the  respec- 
tive deceases  of  my  said  brothers  and  sisters,  for  ever,  to  be  equally  divided 
between  and  amongst  them,  without  preference  the  one  to  the  other,  share 
and  share  alike,  and  to  and  for  no  other  use,  intent  or  purpose  whatsoever." 
He  then  gave  the  dividends  and  interest  arising  from  his  money  in  the  funds, 
or  other  security,  to  his  wife,  for  life,  and,  after  charging  a  small  annuity 
thereon,  he  proceeded,  u  and  from  and  after  the  decease  of  my  said  wife,  Lu- 
ceita  Williams,  1  give,  devise  and  bequeath  the  same  interest  and  increase, 
subject  to  the  said  payment  to  my  said  mother,  unto  and  to  the  use  of  the 
said  Henry  Lewis  and  John  Clarke,  their  executors  and  administrators)  upou 
trust,  to  pay  and  apply  the  same  unto  my  said  brothers  and  sisters,  in  the 
same  manner  as  it  is  directed  with  regard  to  the  rents  and  profits  of  my  free- 
hold estate."  And  as  to  all  the  rest  and  residue  of  his  estate  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever,  the  said  testator  gave,  devised 
and  bequeathed  the  same,  unto  his  said  wife,  for  her  own  use  and  benefit. 

The  testator  died  in  1784,  leaving  his  wife,  and  his  brother*  John  Wil- 
liams, and  two  sisters,  Margaret,  the  wife  of  Richard  Kimber>  and  Elizabeth 
Williams,  hioi  surviving. 

The  testator's  brother  and  sisters  all  died  in  the  lifetime  of  his    [*102] 
widow  Lacetta.    John  Williams  and  Elizabeth  Williams  died  with* 
out  issue,  but  Margaret  Kimber  left  John  Kimber  and  Elizabeth  Tate,  her 
only  issue. 

The  widow  Lucetta  married  John  Clarke,  and  died  in  1837,  and  she  was 
represented  in  the  suit  by  the  defendants)  who  were  the  children  of  her 
second  marriage. 

The  bill,  which  was  filed  by  the  two  children  of  Margaret  Kimber,  prayed 
that  the  trusts  of  the  will  of  the  testator  might  be  performed,  and  for  an  ac- 
count of  his  money  invested  in  the  funds  and  other  securities,  and  of  the 
rents  and  profits  of  the  freehold  at  Hammersmith,  accrued  since  the  death  of 
Lucetta,  and  that  the  rights  of  the  plaintiffs  thereto  might  be  declared. 

The  defendant,  James  Clarke,  who  claimed  the  property  under  the  will  of 
Lncetta,  the  widow  of  the  testator,  filed  a  general  demurrer  to  the  whole  bill, 
for  want  of  equity. 

Mr.  Tripp,  in  support  of  the  demurrer,  contended,  that  the  words  "issue 
male  and  female"  were  words  of  limitation  and  not  of  purchase;  that  the 
brother  and  sisters  of  the  testator  „would  have  taken  an  estate  tail  in  the 
realty,  and  an  absolute  interest  in  the  personalty,  in  the  event  of  their  being 
living  at  the  death  of  the  testator's  widow ;  that  this  gift  had  failed  by  their 
deaths  in  her  lifetime,  and  that  the  property  thus  passed  under  the  residuary 
gift  lo  Ihe  widow  absolutely,    lessen  v.  Wright,(a)  Doe  v.  Harvey.{b) 

31r.  Pemberton  and  Mr.  Blunt,  contra.    The  governing  rule  in 
the  construction  of  wills  is,  that  the  intention  *of  the  testator  must    [*103J 

(«)  5  Mail.  &,  Scl.  95.    S.  C,  2  Bligh.  1.  (6)  4  Barn.  &  Cr.  610. 


104  CASES  IN  CHANCKRY. 

"     1838—Tate  v.  Clarke. 

prevail,  and  all  general  rules  of  interpretation  must  give  way  to  a  con- 
trary intention  collected  from  the  whole  context  of  the  will;  thus  the 
words  "  to  A.  and  his  issue"  have  long  been  held  to  give  an  estate,  tail,  yet, 
if  the  testator  superadds  words,  showing  an  intention,  inconsistent  with  the 
devisee  taking  an  estate  tail,  such  intention  will  prevail  over  the.general  rale. 
Doe  v.  Collis,{a)  Doe  v.  Laming,(b)  Doe  v.  Burnsall,(c)  Doe  v.  Elvey.{i) 
The  intention  of  the  testator  was,  that  his  brothers  and  sisters  should  take, 
if  they  survived  his  wife ;  and  if  they  died  in  her  lifetime,  then,  that  their 
children  should  enjoy  the  property  forever ;  he  could  never  have  intended  to 
disinherit  the  children^  merely  because  their  parents  died  in  the  life  of  the 
widow.  This,  however,  would  be  the  effect  of  holding  they  take  by  repre- 
sentation. Again,  the  devise  is  expressed  in  a  mode  quite  inconsistent  with 
the  notion,  that  the  children  were  to  take  by  inheritance,  through  their 
parents;  the  devise  to  the  issue  is  in  a  different  sentence  from  that  to  their 
parents — it  is  to  take  effect  after  the  respective  deceases  of  the  brothers  and 
sisters — it  is  given  forever,  or  in  fee,  and  is  to  be  divided  equally  between 
and  amongst  them,  without  preference ;  in  other  words,  the  issue  male  and 
female,  are  to  take  equally  and  together.  This  intention  could  not  be  ef- 
fected by  giving  an  estate  tail  to  the  ancestor,  in  which  case  the  estate  would 
not  be  divided,  but  the  eldest  male  would  take  the  whole ;  the  males  and 
their  issue  would  take  in  priority  and  exclusively  of  the  females ;  besides 
this,  there  is  no  gift  over  in  default  of  issue,  a  circumstance  much  relied  on 
in  former  cases.  The  devise  to  the  wife  is  of  a  legal  estate,  and  then  there  is 
a  devise  to  the  trustees,  which  is  to  take  effect  at  all  events,  and  is 
[*104]  not  subject  to  *the  contingencies  of  the  brothers  surviving  the 
widow  ;  the  beneficial  interest  must  be  co-extensive  with  the  devise 
to  the  trustees.  To  effectuate  the  intention  of  the  testator,  it  is  necessary 
that  the  children  of  the  brothers  and  sisters  should  take  by  purchase,  and  not 
by  descent ;  and,  without  defining  the  extent  of  their  estate,  it  is  sufficient, 
for  the  purpose  of  overruling  the  demurrer,  to  establish,  that  they  have  some 
interest  in  the  testator's  estate.  They  also  cited  Right  v.  Creber,(e)  Doe  v. 
Goff,(g)  Morse  v.  Lord  Ormonde, (h)  Christopherson  v.  Naylor{i) 

Mr.  Tripp,  in  reply,  cited  Galllni  v.  Gallini.(k) 

The  Master  op  the  Rolls  said,  his  present  impression  was,  that  the 
demurrer  was  sustainable,  but  he  would  consider  the  case. 


December  20. — The  Master  op  the  Rolls: — This  case  comes  on 
upon  demurrer.  The  plaintiffs,  Elizabeth  Tate  and  John  Kimber,  are  the 
children  of  Margaret  Kimber,  who  was  one  ot  the  sisters  of  George  Williams, 

(«)  4  Term  Rep.  294.         (6)  3  Burr  1100.  (c)  6  Term  Rep.  30  ;  and  1  Bos.  &  Pul.  215. 

(<*)  4  East,  313.  («)  5  B.  &  Cr.  866.     (g)  11  East,  668.    (h)  5  Mad.  99.  1  Ruse.  3b2. 

It;  1  Mer.  320.  (*)  5  B.  &  Adol.  621.  S.  C.  3  Ad.  &  Ell/ 340. 
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the  testator  ia  the  cause.    The  defendant,  James  Clarke,  is  the  executor  of 
Lucetta,  who  was  the  wife  of  the  testator. 

The  question  is,  whether,  in  the  events  which  have  happened,  the  plain- 
tiffs are  entitled  to  any  interest  in  the  testator's  estate. 

The  plaintiffs,  Mrs.  Tate  and  John  Kimber,  claim  to  be  entitled  to  the 
whole,  or  at  least  to  a  share,  of  the  real  and  personal  estate  given  to 
Lucetta  for  life.     *The  defendant  insists  that  the  word  t;  issue,"  as    [*105] 
employed  in  the  will,  is  a  word  of  limitation,  and  that  the  plaintiffs, 
as  issue  of  a  sister  who  died  in  the  lifetime  of  the  widow,  are  not  entitled  to 
any  interest  under  his  will. 

The  word  "  issue,"  is  a  word  of  limitation  if  the  context  of  the  will  does 
not  afford  sufficient  reasons  to  construe  it  otherwise.  In  the  present  will,  1 
think  that  it  cannot  be  construed  in  a  sense  different  from  "  heirs  of  the 
body ;"  and  if  the  words  "  heirs  of  the  body"  had  been  employed,  I  think  that 
neither  the  superadded  words,  prima  facie  denoting  distribution,(a)  nor  the 
want  of  a  gift  over,  in  default  of  issue,(6)  would  have  afforded  sufficient  rea- 
sons for  construing  the  words  otherwise  than  as  words  of  limitation.  This 
case  is  not  so  strong  as  some  others  which  have  been  decided ;  for  the  words 
of  distribution  may  be  applied  to  the  brothers  and  sisters  who  were  intended 
to  be  first  takers,  and  the  words  "  their  issue"  must  mean  the  issue  of  those 
who  were  to  take,  and  they  are  expressly  those  who  should  be  living  at  the 
death  of  the  wife :  at  which  time  there  was  no  brother  or  sister  living.  I 
cannot  help  thinking,  that  the  operation  of  the  will  is  not  in  accordance  with 
the  testator's  intention, — it  is  most  unlikely,  that  he  should  have  intended  to 
make  no  provision  for  the  children  of  a  brother  or  sister  who  died  in  the  life- 
time of  his  widow  ;  but  being  unable  to  find  in  this  will,  such  clear  indica- 
tions of  intention,  that  the  technical  words  which  are  employed  should  not 
have  their  ordinary  effect,  1  am  under  the  necessity  of  saying,  that  it  appears 
to  me,  the  plaintiffs  have  no  interest  in  the  estate,  and,  consequently,  that  the 
demurrer  must  be  allowed. 

Demurrer  allowed. 


•John  Brookes  and  Mar  7  his  Wife  v.  Hannah  Burt.     [#106] 

1838.— November  7. 

One  of  two  tenants  in  common  brought  an  action  of  ejectment  against  A.  B.  to  recover  possession 
of  some  property,  bat  discovering  (as  the  bill  alleged)  that  there  was  an  outstanding  term  which, 
the  defendant  intended  to  set  up,  he  filed  a  bill,  praying  a  declaration  of  his  right  to  a  moiety  of 
the  estate,  and  for  the  delivery  of  the  estate  and  title  deeds,  and  for  an  account  of  the  rents : 
Held,  on  demurrer,  that,  from  the  frame  of  the  record,  the  other  tenant  in  common  was  a  neces- 
sary party ;  but  that  the  trustee  of  the  outstanding  term  was  not. 

This  case  came  before  the  court  upon  general  demurrer  to  the  whole  bill, 
which  stated,  that  the  testator,  James  Burt,  by  his  will,  dated  the  25th  of 

{a)  See  Jetton  v.  Wright,  2  Bligh.  1.  (6)  See  Doe  v.  FtatAcrtfmt,  I  B.  &  Adol  .944. 
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March,  18J3,  devised  all  his  freehold  and  leasehold  properly,  as  to  one-third, 
to  his  son,  William  Burt,  in  fee ;  as  to  one  other  third,  to  his  daughter,  Jane 
Wavell,  in  fee ;  and  as  to  the  remaining  one-third,  to  the  plaintiff,  Mary 
Brookes,  in  fee. 

The  testator  died  in  1814,  and,  in  1822,  the  plaintiff  Mary,  afterwards  the 
wife  of  John  Brookes,  conveyed  her  one-third,  as  to  one  moiety,  in  trust,  for 
William  Burt ;  and,  as  to  the  other  moiety,  in  trust  for  Jane  Wavell. 

In  1823,  a  deed  of  partition  was  executed  between  William  Burt  and  Mrs. 
Wavell,  by  which  certain  portions  of  the  property  were  conveyed  in  several- 
ty to  William  Burt  and  Mrs.  Wavell  respectively ;  but  some  other  portions 
remained  undivided. 

William  Burt  died  in  1836  intestate,  and  without  issue,  leaving  the  defen- 
dant Hannah  Burt,  his  widow,  and  leaving  the  plaintiff  Mary  Brookes,  and 
James  Wavell,  eldest  son  of  Mrd.  Wavell,  his  co-heirs  at  law,  when,  as  it 
was  alleged  by  the  bill,  the  plaintiff,  Mrs.  Brookes,  became  entitled  to  one- 
half  of  the  property,  held  by  William  Burt  in  severalty,  and  to  one-fourth  of 

the  other  property,  to  which  the  deed  of  partition  did  not  extend. 
[*107]  *The  bill  then  stated  that,  notwithstanding  the  title  of  the  plaintiffs 
in  right  of  Mary  Burt,  the  said  Hannah  Burt,  after  the  death  of  her 
husband,  entered  into  possession,  and  into  the  receipt  of  the  rents  and  profits 
of  the  property,  held  in  severalty,  and  of  the  property  not  conveyed  in  the 
deed  of  partition  ;  and  that  the  plaintiffs  had  commenced  an  action  of  eject- 
ment, which  the  defendant,  Mrs.  Burt,  defended. 

The  bill  then  proceeded  to  state,  that,  before  the  trial,  the  plaintiff  discov- 
ered that  the  property  was  subject  to  an  outstanding  term,  which  was  vested 
in  a  Mr.  Worsley,  which  the  defendant  threatened  and  intended  to  set  up,  for 
the  purpose  of  defeating  the  claims  of  the  plaintiffs. 

The  bill  charged,  that  James  Wavell  was  at  present  residing  out  of  the  ju- 
risdiction of  the  court ;  but  it  did  not  pray  process  against  him,  when  he 
should  come  within  the  jurisdiction:  and  it  prayed  that  the  plaintiffs  might 
be  declared  entitled  in  right  of  the  plaintiff,  Mary  Brookes,  to  one  undivided 
moiety  of  the  premises,  held  by  Mr.  Burt  in  severalty,  and  to  one  undivided 
fourth  of  the  other  property,  held  in  common  by  him  ;  and  that  the  defend- 
ant might  be  decreed  to  deliver  up  the  possession  of  the  same  to  the  plaintiffs, 
in  right  of  the  plaintiff,  Mary  Brookes,  accordingly,  together  with  the  title 
deeds  thereof;  and  that  an  account  might  be  taken  of  the  rents  and  profits 
received  by  the  defendant,  since  the  death  of  William  Burt,  from  or  on  ac- 
count of  the  said  share  of  the  plaintiffs,  of  and  in  the  said  premises,  and  that 
she  might  be  decreed  to  pay,  what,  on  taking  the  said  accounts,  should  be 
found  due  to  the  plaintiffs,  or  else,  that  the  said  defendant  might  be 
restrained  by  injunction,  from  setting  up  the  outstanding  terms 
[*108]  for  the  purpose  of  defeating  the  plaintiffs  in  the  action  at  'law, 
or  any  other  action  or  actions  which  they  might  be  advised  to 
bring  for  the  recovery  of  their  share  of  the  said  premises,  or  any  J»rt 
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thereof;  and  that  all  proper  accounts  might  be  taken,  and  inquiries  made,  and 
directions  given,  which  might  be  necessary  for  effecting  the  purposes  aforesaid 
and  for  general  relief. 

To  this  hill  the  defendant  put  in  a  general  demurrer  for  want  of  equity,  on 
the  ground  that  James  Wavell  and  James  Worsley,  who  were  necessary  par- 
ties to  the  bill,  had  not  been  made  parties  thereto. 

Mr.  Kindersley  and  Mr.  W.  C.  L.  Keene,  in  support  of  the  demurrer,.con- 
tended,  that  James  Wavell,  who  was  entitled  to  the  other  moiety  of  the  pro- 
perty, and  Worsley,  in  whom  the  outstanding  term  was  vested,  were  neces- 
sary parties  to  the  suit.  If  the  bill  had  prayed  a  discbvery  only,  or  for  an 
injunction  to  restrain  the  defendant  from  setting  up  the  outstanding  term,  it 
might  not  have  been  necessary  to  make  them  parties  ;  but  here  the  bill  pray- 
ed for  a  declaration  of  right,  the  delivery  of  the  possession  of  the  estate,  and 
of  the  title  deeds  of  the  property;  and  for  an  account  of  the  rents  and  pro- 
fits ; — matters  in  which  the  absent  parties  were  interested  ;  and  that,  there- 
fore, this  suit,  which  sought  to  deal  with  the  inheritance,  was  defective  for 
want  of  parties :  they  cited  Jones  v.  Jones  ^a)  Baker  v.  Harwood.(b) 

Mr.  Pemberton  and  Mr.  Puller,  contra :— The  proposition  of  the  defendant 
is  this,  that  if  there  be  twenty  tenants  in  common  of  an  estate,  and  a  stranger 
gets  possession,  one  of  the  tenants  in  common  cannot  recover  the  possession, 
or  the  rents  from  the  stranger,  without  making  the  other  nineteen  per- 
sons, with  whom  *he  has  no  dispute,  parties  to  his  suit.  An  ejection  [#109] 
bill  is  a  substitute  for  an  action  of  ejectment,  and  must  be  governed 
by  the  same  rules;  and  it  is  clear  that,  at  law,  one  tenant  in  common  can 
sue  alone  for  his  share.  Doe  d.  Gill  v.  Pearson,(c)  Doe  d.  Raper  v.  Lons- 
dale,(d)  Doe  d.  Mar  sack  v.  ReadJe)  Even  in  equity,  where  an  undivided 
share  is  ascertained,  a  party  may  sue  for  it,  without  making  the  persons 
entitled  to  Aie  other  shares  parties ;  Smith  v.  8now,(g)  a  decision  recently 
followed  in  this  court  in  Hutchinson  v.  Townsend.(h) 

The  bill  alleges,  that  Wavell  is  out  of  the  jurisdiction,  and  not  being 
amenable  to  the  process  of  the  court,  it  is  not  necessary  to  make  him  a  party  ; 
Haddock  v.  Thondinson.{%)  [The  Master  of  the  Rolls  said,  there  was  a 
case,  decided  by  Sir  John  Leach,  in  which  he  held  it  was  proper  to  pray  pro- 
cess against  a  necessary  party,  although  he  was  out  of  the  jurisdic- 
tion^)] 

(a)  3  Mer.  161, 173.        (b)  7  JSim.  373.        (c)  6  East,  173.  (d)  12  East,  39. 

(«)  12  East,  57.        {g)  3  Mad,  10.        (A)  Rolls,  Dec.  16th,  1836.         (»)  2  S.  &  Stu.  219. 

(*)  MUNOX  t>.  DE  TaSTET.(») 

V.  C.  1826 :  January  25     1827 :  April. 

It  i>  not  enough  to  state,  that  persons  who,  in  respect  of  interest,  are  necessary  parties,  are  out  of 
the  jurisdiction  :  the  bill  must  go  on  to  pray  process  against  them. 

Thk  bill  was  filed  by  the  syndic  commissary,  or  assignee,  of  Riba  &  Co.,  against  De  Tastet  & 
(*)  From  Mr.  J.  Russell's  note. 
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[*110]        #As  to  the  trustee  pf  the  outstanding  term  not  being  made  a  party, 

the  demurrer  admits  that  the  defendant  has  no  title;  yet  she  objects 

that  the  plaintiff  does  not  bring  before  the  court  a  person  who  is  ad- 

["111]    mitted  to  have  #no  interest  in  the  matter;  she  insists  on  retaining 

the  estate,  and  the  rents  which  she  has  unjustly  received,  until  the 

plaintiff  shall  bring  his  trustee  before  the  court.    There  is  no  estate  in  the 

country,  in  respect  of  which  there  are  not  several  outstanding  terms ;  and  the 

inconvenience  would  be  excessive,  if  the  rightful  owner  could  not  proceed 

Co.,  far  aa  account  of  moneys  received  by  the  latter  firm,  on  account  of  Riba  &  Co.,  as  their  cor- 
respondents and  agents. 

Demurrer,  for  want  of  parties. 

Mr.  Koe,  for  the  demurrer. 

Mr.  Bickerstetk,  contra,  insisted,  that  by  the  law  of  Spain,  as  stated  in  the  bill,  the  persons  who, 
according  to  the  demurrer,  ought  to  have  been  made  parties,  had  no  interest  in  the  accounts 
prayed. 

The  Vice-Chancellor  held,  that,  upon  the  result  of  the  account,  those  persons  might  have  an 
interest  in  the  funds,  which  were  the  subject  of  the  suit. 

Demurrer  allowed,  and  leave  given  to  amend. 

The  amended  bill  stated,  that  the  defendant  pretended  that  a  certain  sum  (part  of  the  funds  in 
question)  did  not  belong  to  Riba  &  Co.,  but  that  eleven  other  penons  (naming  them)  had  some 
right,  or  interest  in  or  to  the  same.  It  then  charged,  that  those  eleven  several  persons  had  no  right 
to,  or  interest  in  the  said  sum,  "  for  that  they,  the  said  Jose  Ayzenana,  &c.  (naming  all  the  *aid 
eleven  persons)  are  all  of  them  resident  abroad,  out  of  the  jurisdiction  of  this  honorable  court" 
Process  was  not  prayed  against  any  of  those  eleven  persona. 

To  the  amended  bill,  the  defendant  De  Tastet  put  in  a  plea.  The  averments  of  the  plea  were, 
in  substance,  that  the  eleven  persons  named  in  the  bill,  had  an  interest  in  the  sum  as  to  which  an 
account  was  prayed  ;  and  that  they  were  entitled  to  call  upon  the  defendants  to  account  for  the 
application  thereof ;  the  conclusion  of  the  plea  was,  that  the  defendants  ought  not  to  be  compelled 
to  answer  until  the  eleven  persons  before  named,  and  the  representatives  of  such  of  them  (if  any) 
as  were  dead,  were  made  parties  to  the  suit. 

The  question,  on  the  argument  of  the  plea,  was,  whether  it  was  sufficient  to  stateiin  the  bill,  that 
those  eleven  persons,  who,  if  within  the  jurisdiction,  would  have  been  necessary  parties,  were  out 
of  the  jurisdiction,  without  praying  process  against  them. 

Mr.  Koet  in  support  of  the  plea. 

Mr.  Bicker  stetb,  contra,  argued,  that  when  a  party  was  out  of  the  jurisdiction,  it  was  nugatory 
to  pray  process  against  him  when  he  came  within  the  jurisdiction  ;  that  the  common  practice  was 
not  to  pray  process  against  a  party  out  of  the  jurisdiction  ;  that  this  was  a  case  of  peculiar  hard- 
ship, in  which  the  defendant  was,  by  every  possible  means,  delaying  putting  in  an  answer,  in  order 
to  deprive  the  plaintiff*  of  the  means  of  compelling  him  to  pay  a  large  sum  into  court,  and  that  the 
great  number  of  persons  against  whom,  according  to  the  argument  of  the  plaintiffs,  proceedings 
ought  to  be  prayed,  was  a  reason  why  the  court,  unless  constrained  by  the  clearest  authority,  should 
not  allow  the  objection  to  prevail. 

The  Vice-Chancellor.  It  is  not  enough  to  state,  that  persons,  who,  in  respect  of  interest,  are 
necessary  parties,  are  out  of  the  jurisdiction  ;  the  bill  must  go  on  to  pray  process  against  them. 
One  reason  for  this  is,  that  they  may  have  an  opportunity  of  appearing  to  the  suit,  and  taking,  ai 
parties  to  the  snit,  what  course  in  it  they  may  deem  most  for  their  advantage.  This  they  cannot 
do  if  process  is  not  prayed  against  them. 

Plea  allowed,  but  leave  given  to  amend.(*) 

(*j  This  decision  was  cited  before  Lord  Redesdale,  in  the  House  of  Lords,  and  approved  of  by 
him,  and  was  afterwards  followed  by  Sir  C.  C.^Pcpys  in  Taylor  v.  Fisher,  Rolls,  March  19, 1835. 
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against  a  wrong-doer,  either  at  law  or  in  equity,  to  recover  his  estate,  without 
tracing  oat  the  outstanding  terms,  and  making  the  trustees  of  them  parties  to 
his  proceeding.  But  it  is  clear  that  the  plaintiff  is  entitled  to  some  part  of 
the  relief  prayed,  and  at  the  hearing  he  may  waive  part  of  the  relief,  and  ob- 
tain the  rest ;  the  demurrer,  therefore,  covers  too  much,  and  must  be  over- 
ruled. 

Mr.  Kinderstey,  in  reply. 

The  Master  of  the  Rolls  : — It  appears  to  me  that  this  demurrer  must 
be  allowed.    It  is  no  answer  to  the  claim  of  the  plaintiffs  to  say, 
•that  there  are  some  things  which  cannot  be  maintained;  but,  on  the    [#112] 
other  hand,  where  the  demurrer  is  for*  want  of  parties,  it  is  not  suffi- 
cient for  the  plaintiffs  to  say,  that  there  is  some  part  of  the  relief  which  can 
be  abandoned  at  the  hearing. 

This  bill  does  not  ask  that  which  ejectment  bills  usually  ask :  it  prays  for 
accounts,  and  the  delivery  up  of  title  deeds,  which  is  more  than  is  usually 
prayed  by  a  common  ejectment  bill.  The  deeds  cannot  be  delivered  up  in 
the  absence  of  the  parties  who  are  interested.  1  conceive  that  Wave!  is  a 
necessary  party ;  but  that  the  plaintiff  is  under  no  obligation  to  make  Worsley 
a  party.    The  demurrer  must  be  allowed,  without  costs. 


Close  v.  Wilberforce. 

193:  December  8, 11. 

Equitable  assignee  of  tasseholds  held  liable  at  the  mi  it  of  the  lessee,  after  the  expiration  of  the 
tetm  to  the  breaches  of  covenant  committed  during  hie  possession,  although  such  lessee  was  no 
party  to  the  contract  for  purchase,  and  it  was  stipulated,  that  the  purchaser  should  not  be  enti- 
ced to  ib  assignment. 

By  an  indenture,  dated  the  28th  of  May,  1823,  a  Mrs.  Jefferson  demised  to 
the  plaintiff  a  farm,  &c.,  at  Kilburn  for  a  term  of  twelve  years  and  a  half, 
wanting  five  days,  at  a  rent  of  300/.  a  year.  The  lease  .contained  various 
covenants,  some  usual  and  some  unusual.  The  plaintiff,  in  the  year  1825, 
sold  the  lease  to  the  Westminster  Dairy  Company,  and  it  was  accordingly 
assigned  by  dded  poll  to  the  trustees  of  the  company)  subject  to  the  rents  and 
covenants,  &c.  The  affairs  of  the  company  not  having  succeeded,  in  July, 
1826,  they  caused  the  premises  to  be  put  up  for  sale,  and  particulars  of  sale. 
*«e  prepared  by  the  auctioneer,  but  a  sale  was  not  then  effected. 

•In  September,  1826,  the  defendant,  who  had  been  a  director  of   [#113] 
the  company,  and  had  previously  purchased  of  them  the  stock.  &c, 
agreed  to  purchase  of  the  company  the  leasehold  premises.    His  contract  for 
purchase  was  contained  in  one.  of  the  printed  conditions  of  sale,  with  cer- 
tain variations  therein,  which  are  next  stated. 

The  particular,  as  altered,  after  describing  the  property,  proceeded  as  fol 
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lows  : — "  The  estate  is  held  on  lease  for  a  term,  of  which  nine  years  and  a 
half,  less  five  days,  were  unexpired  at  Lady-day,  1826,  at  a  rent  of  3001  per 
annum,  and  all  quit  and  copyhold  rents,  dues,  duties  and  services  in  respect 
of  these  and  other  parts  of  the  premises  of  Thomas  Kipley,  Esq.,  deceased. 
The  tenant  is  bound  to  repair,  and  the  premises  cannot  be  used  as  a  coffee 
house,  tavern,  ale  house,  tippling  house,  or  tea  gardens.  The  purchaser  is 
to  take  the  fixtures,  manure,  dressings,  and  half  dressings  on  the  land,  at  a 
fair  valuation."  In  a  subsequent  part,  it  was  stipulated  as  follows:— "The 
purchaser  shall,  upon  payment  of  the  remainder  of  the  purchase  money 
agreeably  to  the  third  condition,  receive  possession  of  the  lease  and  other 
title  deeds,  but  shall  not  be  entitled  to  any  assignment  to  him,  or  to  the 
production  of  the  lessor's,  or  investigation  of  the  vendor's  title.  Possession 
will  be  given,  and  outgoings  cleared  up  to  Michaelmas  1826,  or  immediately 
upon  the  valuations  being  completed,  if  required  by  the  purchaser."  The 
following  memorandum,  at  the  foot  of  the  particular  as  altered,  was  signed 
by  the  defendant. 

"  September,  1826. 
"I  hereby  agree  to  purchase  the  leasehold  estate  comprised  in  this  particu- 
lar,  agreeably  to  the  annexed  conditions,  (the  alterations,  erasures 
[•114]    and  interlineations  *being  first  made,)  and  to  give  for  the  same  the 
sum  of  100/. 

11  W.    Wilberforce^jun? 

The  defendant  took  and  retained  possession  of  the  premises  until  the  expi- 
ration of  the  lease. 

The  defendant  stated,  in  his  answer,  that  after  he  had  so  purchased  pos- 
session of  the  said  premises  as  aforesaid,  he,  the  defendant  made  repeated  ap- 
plications to  the  solicitor  or  agent  of  the  said  company,  to  assign  to  him  the 
aforesaid  indenture  of  lease,  and  all  the  estate  and  interest  of  the  said  com- 
pany iti  the  said  term,  and  that  they  absolutely  refused  to  do  so ;  and  that, 
thereupon,  the  defendant,  in  order  to  prevent  an  assignment  by  the  trustees 
of  the  said  company  of  the  said  leasehold  premises,  or  their  interest  therein, 
requested  the  solicitor  of  the  said  company  to  procure  for  this  defendant,  a 
disclaimer  from  the  said  trustees  of  the  said  company,  of  all  their  estate  and 
interest  in  the  said  premises  ;  and  that,  accordingly,  in  or  about  the  month  of 
December,  1828,  the  aforesaid  indenture  of  lease,  with  the  said  assignment 
.endorsed  thereon,  was  returned  to  the  counting  house  of  the  defendant;  and 
that  there  was  also  endorsed  thereon  some  writing,  purporting  to  be  a  dis- 
claimer by  the  said  trustees  of  their  interest  in  the  said  premises,  and  that 
such  disclaimer  bore  date  the  6th  day  of  December,  1828. 

In  September,  1835,  the  lease  expired,  and  there  having  been  considera- 
ble dilapidations  and  breaches  of  covenant  committed,  during  the  time 
when  the  defendant  was  in  possession,  the  executors  of  Mrs.  Jefferson 
brought  an  action  at  law  against  the  plaintiff,  to  recover  damages  for  these 
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breaches  of  covenant  which  *had  been  estimated  at  746/.  The  plain-  [#115] 
tiff,  having  no  defence  thereto,  gave  a  cognovit  to  the  lessor,  for  the 
sum  of  4501.,  and  then  filed  his  bill  against  Mr.  Wilberforce,  which  prayed, 
that  the  defendant  might  indemnify  the  plaintiff  against  all  breaches,  non- 
performance and  non-observance  by,  or  on  the  part  of  the  said  defendant,  his 
agents,  servants,  or  under-tenants  of  the  covenants  contained  in  the  said  in* 
denture  of  lease,  and  especially  the  said  covenant  to  repair  the  said  messuage 
and  premises ;  and  that  the  said  defendant  might  execute  to  the  plaintiff  ft 
proper  bond  of  indemnity  in  that  behalf,  and  that  he  might  pay  to  the  said 
executors  of  Mrs.  Jefferson  the  said  sum  of  450/.,  and  their  costs  of  the  said 
action,  and  might  pay  to  the  plaintiff  his  costs  of  the  said  action ;  and  that 
an  account  might  be  taken  of  all  sums  of  money,  damages,  costs,  charges 
and  expenses  paid,  or  incurred  by  the  plaintiff,  by  reason,  or  in  consequence 
of  such  breaches,  non-performance,  or  non-observance  of  the  aforesaid  cove- 
nants,  and  that  the  defendant  might  pay  the  amount  to  the  plaintiff. 

Mr.  Pemberton  and  Mr.  *  James  Parker,  for  the  plaintiff : — Even  at 
law,  the  assignee  of  a  lease  is  liable,  during  the  continuance  of  his  in- 
terest, to  indemnify  the  lessee  from  breaches  of  covenant,  although  the 
assignment  is  by  deed  poll,  and  although  the  assignee  has  entered  into  no 
covenant,  or  agreement  to  that  effect  with  the  lessee ;  Burnett  v.  Lynch.(a) 
This  is  a  duty  arising  from  the  situation  of  the  parties ;  the  effect  of  an  as- 
signment is  this,  the  lessee,  who,  as  between  himself  and  the  lessor,  is  the 
principal,  becomes  by  the  assignment  a  surety  to  the  lessor  for  the 
assignee,  the  assignee  is  therefore  bound  #to  pay  the  rent  and  perform  [#116] 
the  covenants  running  with  the  estate ;  the  surety,  after  paying  the 
debt,  or  discharging  the  obligation  to  which  he  is  liable,  has  his  remedy 
over  against  the  principal ;  Wolveridge  v.  Sleward.(b)  "  The  equity,"  says 
Lord  Eldon,  "  is  clear,  that  he  who  takes  an  assignment  of  a  term,  shall  take 
it  giving  a  covenant  of  indemnity  to  the  assignor,  against  the  payment  of  the 
rent,  and  the  performance  of  the  covenants ;  and  there  is  no  distinction  be- 
tween the  cases  of  assignment  by  the  original  lessee  and  by  the  assignee  of 
the  original  lessee;"  Stains  v.  Morris.(c) 

The  defendant  is  a  mere  equitable  assignee,  no  assignment  having  been 
made  to  him  ;  and  the  plaintiff  having  a  right,  but  no  legal  remedy,  is  entitled 
to  come  into  a  court  of  equity  to  enforce  his  claim,  in  the  same  way,  as  when, 
by  reason  of  an  outstanding  term,  a  party,  who  is  unable  to  pursue  his  reme- 
dy at  law,  has  a  right  to  demand  the  aid  of  this  court. 

It  has  been  established,  by  a  series  of  decisions,  that  an  equitable  assignee 
of  a  lease  is  liable  to  the  rent  and  covenants,  even  although  he  has  not  taken 
possession ;  Lucas  v.  Comerford,(d)  Flight  v.  Bentley,(e)  Jenkins  v.  Port- 

(«)  5  Barn.  &  Cr.  589.         (6)  1  Cr.  &  Mee.  644.         (c)  1  Ves.  &  B.  8. 

(d)  1  Vea.  jan.  235.    S.  C.  3  Bro.  C.  C  166. 

(*)  7  Sim,  149.,  since  overruled  by  the  V.  C.   in  Moore*  v.  Choat,  20th  February,  1839. 
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man.(a)  Here  the  case  is  much  stronger,  for  the  defendant  has  been  in  pos- 
session the  whole  of  the  period  since  the  contract. 
'  Sir  C.  Wetherell,  Mr.  Tinney  and  Mr.  iV.  Wetherdl,  for  the  defen- 
[#117]  dant : — *No  authority  can  be  produced  in  support  of  the  equity  con- 
tended for  by  the  plaintiff.  No  case  can  be  found  in  the  reports  where, 
instead  of  filing  a  bill  for  specific  performance  during  the  term,  the  plaintiff 
allows  it  to  expire,  and  then  comes  into  a  court  of  equity  for  an  indemnity  in 
the  shape  of  damages.  In  the  first  place,  there  is  no  equity  for  a  person  to 
apply  to  this  court  for  a  specific  performance  after  the  term  has  expired; 
especially  where  that  person  is  not  a  party  to  the  contract  under  which  he 
claims ;  in  the  next  place,  the  claim  sounds  in  damages,  and  although  such 
relief  was  given  by  Lord  Kenyon,  in  Denton  v.  Stewart,(b)  yet  the  principle 
has  since  been  overruled ;  Greenaway  v.  Adam$y(c)  Todd  v.  Gee.(d)  The 
case  of  Burnett  v.  Lynch  shows  that,  under  the  agreement,  the  remedy 
against  the  defendant  would  be  at  law,  in  an  action  of  tort  at  the  suit  of  the 
vendors  ;  the  plaintiff,  therefore,  has  no  right  to  change  the  jurisdiction  and 
come  into  equity. 

The  authorities  which  have  been  cited  to  show  that  an  equitable  assignee, 
or  mortgagee  of  a  lease  is  liable  in  equity  for  breaches  of  covenant,  have  no 
application  to  the  present  case;  the  defendant  is  not  an  equitable  assignee: 
by  the  express  terms  of  the  contract  for  sale,  it  is  stipulated  that  the  purcha- 
ser "  shall  not  be  entitled  to  any  assignment,"  so  that  he  contracts  for  the 
mere  possession  of  the  property,  and  not  for  an  assignment ;  he  became  ten- 
ant from  year  to  year,  and,  as  such,  hound  to  do  ordinary  tenant's  repairs 
only.  A  party  may,  both  at  law  and  equity,  agree  for  the  benefit  of  a  lease 
without  incurring  a  liability  to  the  covenants,  as  by  an  underlease, 
[*118]  in  which  case  no  equity  will  arise  between  *the  sub-lessee  and  the 
landlord.  During  the  term,  the  plaintiff  could  not  have  compelled 
the  defendant  to  take  an  assignment  of  the  lease ;  first,  because  the  terms  of 
the  contract  exclude  it,  and  secondly,  because  the  plaintiff  is  a  stranger  to  the 
contract ;  the  plaintiff,  therefore,  has  no  right,  after  the  expiration  of  the 
lease,  to  have  recourse  to  equity  for  an  indemnity,  which  must  be  founded  on 
the  assumption  of  there  being  such  a  prior  right. 

Mr.  Pemberton,  in  reply : — If  the  defendant  had  taken  a  legal  assignment, 
there  would  have  been  no  doubt  of  his  liability  in  a  court  of  law.  Here  he 
has  contracted  for  the  whole  interest,  and  although  he  is  not  to  have  a  legal 
assignment,  he  is  to  have  the  whole  interest,  and  has,  in  fact,  had  the  whole 
ehjoyment  of  the  property.  This  court  will  therefore  regard  him  as  the  abso- 
lute owner  of  the  whole  interest,  or  as  an  equitable  assignee ;  and  his  lia- 
bility is  co-extensive  with  that  to  which  he  would  have  been  subject  in  a 
court  of  law.  if  his  interest,  instead  of  equitable,  had  been  legal. 

(a)  1  Keen,  435.  (6)  1  Cox,  258.  (c)  12  Vm  395.  (d)  17  Ve*.  237. 
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183a— Close  v.  Wilfaerforce. 

The  plaintiff  is  a  mere  surety  for  the  defendant)  and,  having  a  right  as 
against  the  defendant  without  the  means  of  enforcing  it  at  law,  he  seeks  the 
aid  or  this  court,  not  for  the  purpose  of  assessing  the  damages,  but,  under  the 
common  equity  of  a  surety,  to  be  indemnified  by  the  principal. 

The  Master  eP  the  Rolls  ! — It  appears  that  the  plaintiff  was,  in  the 
year  1822,  entitled  to  the  property  in  question,  which  was  held  by  him  under 
a  lease  for  twelve  years  and  a  half  at  a  rent  of  300/. ;  the  lease  contained 
various  covenants,  some  usual  and  some  special    Both  the  plaintiff 
and  'defendant  were  members  of  a  company  called  the  London  and    [*f  19] 
Westminster  Dairy  Company ;  and  it  was  intended,  in  the  latter  part 
of  1825,  that  this  leasehold  property  should  be  used  for  the  purposes  of  the 
company,  and   it  was  assigned   to  trustees  for  them.      Their   affairs  did 
not  succeed,  and*  in  the  year  1826,  this  farm  was  to  be  disposed  of.    Par* 
uculars  of  sale  were  prepared,  but  the  property  was  not  sold  by  public 
auction.    In  September,  1826,  the  defendant,  Wilberforce,  became  the  pur- 
chaser of  this  leasehold  interest,  and  the  particulars  which  were  prepared 
for  the  sale  were  used  for  the  purpose  of  the  contract ;  and  it  was  stat- 
ed, that  the  estate  was  held  on  lease,  &c.    [  His  Lordship  here  stated  the 
terms  and  conditions,  as  altered,  and  the  contract  signed  by  the  defendant 
I  must  say,  I  have  no  doubt  that  this  is  an  agreement  to  purchase  the  lease- 
hold premises,  and  to  have  in  equity  the  whole  leasehold  interest  which  was 
kgzlly  vested  in  the  trustees  of  the  company.    It  is  said,  that  it  was  au 
agreement  for  the  right  of  the  possession,  or  occupation  only,  or  something 
different  from  what  appears  necessarily  implied  from  the  words  of  the  con- 
tract  The  premises  were  held  under  a  lease ;  various  terms  were  stipulated, 
amongst  others,  that  there  was  to  be  no  assignment,  but  I  have  no  doubt  that 
it  was  a  contract  to  purchase  the  whole  interest  in  this  leasehold)  or  at  least 
the  equitable  interest. 

It  was  agreed  that  the  defendant  was  not  to  have  the  legal  interest,  and 
the  consequence  was  that  there  was  no  liability  at  law  under  the  covenants. 
If  the  defendant  had  accepted  a  legal  assignment,  he  would  have  undoubtedly 
been  bound  by  the  covenants  at  law,  and  his  grantor  would  have  been  a 
suietjr  only,  and  entitled  to  call  for  an  indemnity  from  him,  and  for  the  per* 
fcnnance  of  the  covenants  by  him.  The  question  is,  how  does  the 
matter  stand  where  there  has  been  no  legal  'assignment,  but  only  an  |*120] 
equitable  agreement  ?  If  I  could  see,  that  the  legal  remedy  would 
fe  co-extensive  with  the  right  to  fvhich  the  plaintiff  is  clearly  entitled  in 
*V%  1  should  consider  that  he  had  no  right  to  come  here  ;  but  that  is  not 
the  case.  The  argument  is,  that,  under  the  contract,  the  defendant  was  not 
to  be  the  assignee  of  the  whole  legal  interest ;  but  that  he  was  to  take  a  less 
interest  If  the  argument  were  well  founded,  and  to  prevail  at  law,  it  would 
Dot  prevail  here,  because  in  this  court  he  is  the  equitable  assignee  of  the 
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1839. — Greening  v.  Greening. 

whole  interest,  and  his  obligation  must  be  co-extensive  with  that  equitable 
interest.[l] 

I  am  not  sure  that  this  4501.  was  the  amount  of  what  he  ought  to  pay  for 
the  breaches  of  covenant  to  this  time,  and  I  think  he  is  entitled  to  a  reference 
to  the  Master  on  that  point.  The  defendant  must  pay  the  costs  at  law  and 
in  this  court,  up  to  the  present  time. 

Decree. — "  His  Lordship  doth  declare,  that  the  defendant  is  liable  to  in- 
demnify the  plaintiff,  against  all  damages  incurred  by  reason  of  the  breaches 
of  covenant  in  the  lease  in  the  pleadings  mentioned,  subsequent  to  the  date 
of  the  agreement  of  September,  1826,  in  the  pleadings  mentioned.  And  it  is 
ordered,  that  it  be  referred  to  the  Master  of  this  court  in  rotation,  to  inquire 
and  state  to  the  court,  whether  the  sum  of  4502.  or  any  other,  and  what 
smaller  sum  was  the  amount  of  damages  properly  recoverable  from  the  de- 
fendant." 


[*121]  "Greening  t>.  Greening. 

1839 :  April  26. 

A  defendant,  having  been  committed  to  the  Fleet  for  not  answering,  was  discharged  with  costs,  in 
consequence  of  having  been  turned  over  to  the  Fleet,  after  the  expiration  of  the  time  limited  to 
the  plaintiff,  by  the  11  G.  4,  &  1  W.  4,  c.  36,  a.  15,  rule  5,  for  bringing  him  to  the  bar  of  the 
court. 

By  the  11  G.  4,  and  1  W.  4,  c.  36,  s.  xv.  rule  5,  where  the  defendant, 
under  process  of  contempt  for  not  appearing,  or  not  answering,  is  in  actual 
custody,  and  shall  not  have  been  sooner  brought  to  the  bar  of  the  court,  under 
process  of  the  court,  to  answer  his  contempt,  the  plaintiff  is  directed  to  bring 
the  defendant  by  habeas  corpus  to  the  bar  of  the  court,  within  the  period 
therein  stated ;  "  and  in  case  any  such  defendant  shall  not  be  brought  to  the  bar 
of  the  court,  within  the  respective  times  aforesaid,  the  sheriff,  jailer  or  keeper, 
Serjeant  at  arms  or  messenger,  in  whose  custody  he  shall  be,  shall  thereupon  dis- 
charge him  out  of  custody,  without  payment  by  him  of  the  costs  of  con- 
tempt, which  shall  be  payable  by  the  party  in  whose  behalf  the  process  is- 
sued." 

The  defendant  in  this  case,  was  taken  into  custody  for  contempt  for  not 
answering,  on  the  22d  of  January,  1939  :  and,  according  to  the  above  rule, 
the  plaintiff  ought  to  have  brought  him  •before  the  court,  by  habeas  corpus, 
before  the  18th  of  April,  which  he  neglected  to  do.  Being  in  the  custody  of 
the  sheriff,  the  defendant  was,  however,  brought  up  before  the  Master  of  the 
Rolls  by  the  plaintiff,  by  habeas  corpus,  on  the  20th  of  April,  and  no  ob- 
jection having  been  then  raised,  he  was,  thereupon,  committed  by  his  Lord- 
ship to  the  custody  of  the  warden  of  the  Fleet. 

[1]  Vide  Sanders  v.  Benson,  4  Be  a  v.  350. 
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Mr.  Bacon  now  moved  to  discharge  the  order  of  the  20th  of  April, 
and  that  the  defendant  might  be  'discharged  out  of  custody  with  [#122] 
costs,  oo  the  ground,  that  in  consequence  of  the  default  of  the  plain- 
tiff, in  bringing  him  to  the  bar  of  the  court  before  the  18th  of  April,  the 
sheriff  ought,  according  to  the  express  terms  of  the  act  cited,  to  have  dis- 
charged him  on  the  19th  of  April ;  and  that,  being  wrongfully  in  custody, 
his  committal  to  the  Fleet  on  the  20th  was  irregular.  It  appeared  that  the 
defendant  was  ignorant  of  his  rights  on  that  day.  An  unreported  case  of 
Kebbie  v.  Leech,  Michaelmas  term,  1833,  was  referred  to. 

Mr.  Mother,  contra : — The  bill  in  this  case  was  filed  in  January,  1837  ; 
and,  up  to  the  present  hour,  the  defendant  has  set  the  process  of  the  court  at 
defiance,  and  has  refused  to  answer  the  bill.  When  brought  up  on  the  20th 
he  admitted  his  contempt,  and  submitted  to  the  committal ;  he  has  therefore 
vaired  his  right  under  the  act,  and  the  old  practice  must  prevail.  At  all 
events,  he  is  not  entitled  to  the  costs  of  the  present  application,  which  has 
been  rendered  necessary,  by  the  neglect  of  the  defendant  himself  to  avail 
himself  of  his  rights,  when  brought  up  on  a  former  occasion. 

The  Vaster  op  the  Rolls  : — The  object  of  the  statute  was  to  impel 
the  plaintiff  to  use  proper  diligence,  and  it  directs  that  in  default,  the  defen- 
dant, after  a  certain  time,  shall  be  released  from  custody.  When  the  defend- 
ant was  brought  up  before  me,  and  turned  over  to  the  Fleet,  it  was  on  the 
supposition  that  he  was  properly  in  custody  ;  but  it  turns  out  that  he  ought 
to  have  been  discharged  two  days  previously ;  and,  therefore,  that  he  was 
not  then  legally  detained.  It  is  said  that  there  was  negligence  on 
his  part,  but  that  is  no  #reason  why  the  plaintiff  should  not  proceed  [*123] 
strictly ;  I  am  clearly  of  opinion  that  the  defendant  ought  to  be  dis- 
charged, and  that  the  plaintiff  who  has  caused  the  application  should  pay 
the  costal] 


Gregg  v.  Taylor. 

1938:  November  6. 

Where  the  common  order  for  the  taxation  of  a  solicitor's  bill  of  costs,  has  been  obtained  ex  parte, 
ud  the  soUcitor  applies  to  discharge  it,  on  the  ground,  that  the  order  ought  to  have  been  obtained 
w  special  application,  the  court  will  not  enter  into  the  merits*  further  than  to  decide  on  the  re- 
pbrity  of  the  order ;  and  will  not,  even  if  the  facts  warrant  it,  then  make  a  special  order  for 
******* :  such  order  must  be  the  subject  of  another  application  by  the  client. 

Ok  an  ex  parte  application  by  the  client,  the  common  order  for  the  taxa- 
tion of  the  solicitor's  bill  of  costs  had  been  obtained.  The  solicitor  now  pre- 
^ted  a  petition  to  discharge  that  order,  on  the  ground,  that  certain  transac- 
tions had  taken  place  in  1828  and  1829,  which  as  he  contended,  amounted 
to  a  final  settlement  between  him  and  his  client. 

[1]  Vide  Hayuf*  v.  HaU,  4  Beav.  101.     Woodward  v.  Conebter,  1  Hare,  297 
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■  1  .ii  .  I,  ii. 

Mr.  Pembert&n,  in  support  of  the  petition,  contended,  that  the  circum- 
stances of  the  case  were  such  as  to  render  an  ex  parte  application  improper; 
the  whole  facts  had  been  suppressed,  and,  on  the  simple  unsupported  alle- 
gation of  the  employment  of  the  petitioner,  without  disclosing  the  subsequent 
facts,  the  accounts  between  the  solicitor  and  client  had  been  ordered  to  be 
opened. 

He  stated,  that  although  it  had  been  the  practice  when  the  merits  warran- 
ted a  special  order,  to  make  it  at  the  time  of  an  application  being  made  by 
the  solicitor  to  discharge  the  common  order  for  irregularity,  yet,  that  the 
Lord  Chancellor  had  recently  held,  that  the  court  would  not  make  the  special 
order  on  such  an  occasion  ;  but,  where  the  common  order  had  been 
[*124]  'obtained  instead  of  the  special  order,  would,  at  once,  discharge  the 
former  with  costs. 

Mr.  Chandlcss}  contra,  insisted,  that  no  final  settlement  had  been  effected 
between  the  client  and  his  solicitor ;  and  further,  that,  even  if  the  order  had 
been  improperly  obtained  ex  parte  in  the  first  instance,  still  if,  upon  looking 
into  the  merits,  the  court  saw  that  an  order  for  taxation  could  be  sustained; 
it  would  not  now  discharge  it.  That  such  had  been  the  constant  practice  of 
the  court ;  and  that  the  only  effect  of  discharging  the  order  would  be,  to 
create  costs,  and  render  it  necessary  for  the  court  to  hear  the  merits  a  second 
time, 

The  Master  op  the  Rolls  j — In  this  case  the  question  is  not,  if  the 
transaction  of  1829  was  valid,  final  and  conclusive,  but  whether  it  is  to  be 
opened,  by  a  mere  order  of  course,  for  the  taxation  of  the  costs.  The  facts 
stated  are,  that  Kensit  was  employed  as  solicitor  for  the  petitioner  and  sixteen 
other  persons  ;  that  the  suit  was  ultimately  compromised,  and  a  certain  sum 
was  to  be  divided  among  the  claimants,  It  was  paid  to  Kensit,  who  pro- 
ceeded to  distribute  it,  and  at  that  time  he  stated  what  he  claimed  for  costs, 
and  he  deducted  the  amount  of  the  share  of  each.  This  transaction  took 
place  in  1829.  Nothing  was  done  till  this  order  of  course  for  the  taxation  of 
costs  w$s  obtained,  and  whatever  the  nature  of  the  settlement  might  be,  it  is 
not  to  be  got  rid  of  by  a  common  order  of  course,  for  the  taxation  of  costs. 
The  old  rule,  which  the  I*ord  Chancellor  acted  on  when  presiding  in  this 
court,  was,  that  on  the  discussion  of  the  regularity  of  such  an  order  of  course 
the  court  would  go  into  the  merits ;  and  if  there  ought  to  be  a  taxation, 
an  order  would  be  then  made.  It  is  satisfactory  to  hear  that  this 
[*125J  *course  of  proceeding  is  altered  j  and  that  it  has  now  been  declared 
by  the  Lord  Chanoellor,  that  he  will  only  consider  the  question  of 
merits  for  the  purpose  of  a  special  order,  on  a  separate  application  by  the 
client. 

I  must  act  on  this  deoision,  and  grant  the  prayer  of  the  petition,  by  dis- 
charging the  order  for  the  taxation ;  saying  nothing  as  to  the  merits,  hut 
only,  that  the  settlement  could  not  be  got  rid  of  by  the  common  order  for  the 
taxation  of  costs. 
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1838  —Booth  v.  Booth.  

This  decision  was  followed  by  his  Lordship  in  the  case  of  Grove  v.  Samp- 
son, Rolls,  15th  November,  183S. 


Booth  v.  Booth. 

183a— November  14. 

A  trustee  who  stands  by  and  sees  a  breach  of  trust  committed  by  his  co-trustee  becomes  respon- 
sible for  that  breach  of  trust 

A  testator  bequeathed  to  his  partner  and  to  8.,  his  personal  estate,  upon  trust  to  invest  (he  same, 
for  the  benefit  of  his  wife  and  children.  Both  the  executors  proved  the  will,  and  the  surviving 
partner  retained  the  testator's  moneys  in  the  trade,  which  were  lost.  B.  took  no  active  part  in 
the  trusts,  but  was  cognizant  of  the  breach  of  trust,  and  took  no  proceedings  to  prevent  it :  Held, 
that  B.  was  responsible  for  the  consequences  of  the  breaoh  of  trust. 

The  interest  of  a  cestui  que  trust,  who  concurs  with  a  trustee  in  a  breach  of  trust,  is  liable  to  in- 
demnify the  trustee. 

A  plaintiff  who  enters  into  evidence  to  prove  facts  dearly  admitted  by  the  answer,  must  pay  the 
,  though  he  succeed  in  the  suH. 


Thomas  Booth,  the  testator,  who  at  his  death  carried  on  the  business  of 
a  manufacturer  of  earthenware  with  his  brother  Joseph  Booth,  by  his  will 
dated  the  17th  of  April,  1820,  gave  and  bequeathed  the  residue  and  remain- 
der of  his  personal  estate  and  effects,  of  what  nature  or  kind  soever  and 
wheresoever,  and  every  part  thereof,  unto  his  brother  Joseph  Booth,  and  his 
friend  Mr.  O.  W.  Batkin,  two  of  the  defendants,  to  hold  to  them,  their  executors 
and  administrators,  in  trust,  to  put  and  place  the  same  out  at  interest 
upon  *some  good  and  sufficient  security  or  securities,  and  to  pay  [#126] 
such  interest  as  received,  unto  his  said  wife,  until  his  said  youngest 
child  should  attain  the  age  of  twenty-one  years ;  and,  when  and  so  soon  as 
as  such  child  attained  that  age,  then  to  pay  one*half  part  of  such  interest  unto 
his  said  wife,  for  and  during  the  term  of  her  natural  life ;  and  also  to  pay 
one-half  part  of  the  principal  money  that  might  be  then  out  at  interest,  and 
any  interest  of  such  part  that  might  be  then  due,  equally  unto  and  between 
such  of  his  children  as  should  be  then  living,  and  to  the  child  or  children  of 
such  of  them  as  might  be  then  dead,  share  and  share  alike,  it  being  his  will 
and  intention,  that  the  child  or  children  of  such  of  his,  the  said  testator's, 
said  children  as  might  be  dead  should  be  entitled  to  the  parents'  share ;  and 
after  the  decease  of  his  wife,  then  in  trust,  to  pay  the  other  half  part  of  such 
principal  and  interest  due  thereon,  equally  between  and  among  such  of  his,  the 
said  testator's,  children  as  should  be  then  living,  and  to  the  child,  or  children 
of  such  as  might  be  then  dead,  share  and  share  alike. 

The  testator  died  hi  May,  1820,  leaving  his  widow  and  the  plaintiffs,  then 
infants,  his  two  only  children,  him  surviving  ;  and  his  will  was,  in  October, 
1820,  proved  by  Joseph  Booth  and  William  Batkin. 

The  partnership  expired  by  the  death  of  the  testator,  but  W.  Batkin  allow- 
ed his  co-executor  to  carry  on  the  business,  for  the  benefit  of  himself  and  the 
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family  of  the  testator,  in  the  name  of  Joseph  and  Thomas  Booth,  until  1830, 
when  Joseph  Booth  became  embarrassed,  and  the  testator's  capital  lost. 

The  youngest  of  the  testator's  children  attained  twenty-one  in 
[127]     April,  1830.    This  bill  was  filed  to  obtain  *an  account  of  the  testa- 
tor's  estate,  and  to  make  the  trustees  liable  for  the  moneys  lost  by 
continuing  the  business. 

The  defendant,  Batkin,  by  his  answer,  said,  that  he  joined  in  the  probate 
of  the  will  as  a  matter  of  form  only,  and  at  the  request  of  Joseph  Booth,  the 
defendant,  and  Elizabeth  Booth,  the  widow  of  the  said  testator :  and  that  it 
was  fully  understood  that  he  should  not  be  called  upon  further  to  interfere,  or 
act  in  the  execution  of  the  trusts  of  the  said  will ;  nor  did  he  concede  that,  by 
merely  joining  with  Joseph  Booth  in  proving  the  said  will,  he  should  become, 
nor  did  he,  as  he  submitted  thereby,  in  fact,  become  answerable,  further  than 
for  his  own  acts,  deeds,  receipts  and  payments,  if  any ;  and,  save  as  aforesaid, 
he  denied  it  to  be  true  that  he  took  upon  himself  the  execution  of  the  testa- 
tor's will,  or  of  the  trusts  thereby  reposed  in  him. 

It  was  not  proved  that  the  defendant  Batkin  took  any  active  part  in  the 
trusts  of  the  will ;  but  there  was  evidence  that  he  had,  from  time  to  time,  fre- 
quented the  manufactory,  and  was  aware  of  the  manner  in  which  it  had  been 
carried  on  after  the  death  of  the  testator. 

The  liability  of  Batkin  was  the  point  principally  discussed. 

Mr.  Pemberton,  Mr.  Spence  and  Mr.  Bazalgette,  for  the  plaintiffs:— 
The  proving  the  will  by  Batkin  was  an  acceptance  of  the  trusts,  Mucfclow 
v.  f\Uler.(a)  It  was  the  duty  of  the  trustees,  upon  the  death  of  the 
[*128]  testator,  to  have  "realized  his  property,  "  and  place  but  the  same  upon 
good  and  sufficient  security."  Joseph  Booth,  who  retained  the  testa- 
tor's property  in  the  business,  was  guilty  of  a  breach  of  trust,  and  is  clearly 
liable  for  the  losses  which  have  occurred,  and  Batkin,  who  stood  by  and  per- 
mitted that  breach,  is  equally  liable ;  Brice  v.  Stpkes,(b)  Hanbury  v.  Kirk- 
land^c)  Moyle  v.  Moyle>(d)  Byrchall  v.  Bradford,(e)  Keble  v.  Thompsm,(g) 
SHckney  v.  Sewell,(h)  Caffrey  v.  Darby^i)  Tebbs  v.  Carpenter,[k)  Powell 
v.  Evans. (Z) 

Mr.  Kindersley  and  Mr.  Wilbraham,  contra,  for  the  defendant  Batkin,  sub- 
mitted, that  he  was  not  liable  for  the  breaches  of  trust  of  his  co-executor. 
That  he  had  taken  no  part  in  the  proceedings,  and  that  what  had  been  done, 
was  for  the  benefit  of  the  family,  and  with  the  full  concurrence  of  the 
widow,   whose  interest,  they  submitted,  was    liable    to  make  good  any 


The  Master  op  the  Rolls  : — This  is  a  very  unfortunate  case.    It  is 

(a)  Jacob,  198.  (6)  11  Vet.  319.  (c)  3  Simons,  265. 

(d)  2  Russel  &  M.  710.         («)  6  Maddock,  13.  (g)  3  Brown,  C.  C.  111. 

(A)  1  Mylne  &,  C.  8.  (i)  6  Ves.  488.  (*)  1  Maddock,  290. 

(/)  Ves  838. 
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to  be  lamented  that  Batkin,  by  inadvertence  and  over  good  nature,  should 
have  placed  himself  in  such  a  situation  of  responsibility  as  he  has  done. 
Here  is  a  will*  the  terms  of  which  are  perfectly  distinct.  [His  Lordship 
read  it.]  On  the  25th  of  October,  1830)  the  two  executors  proved  the  will ; 
they  take  on  themselves  the  trusts  and  the  duty  of  performing  it* 

•From  that  moment  it  was  their  duty  to  do  all  that  was  necessary  [*129] 
for  the  conversion  of  the  estate  into  money,  and  to  see  the  dividends 
duly  applied ;  but  Batkin,  unfortunately,  did  not  consider  that,  by  proving 
the  will,  he  had  undertaken  any  duty,  or  incurred  any  responsibility ;  he 
says  he  proved  the  will  in  consequence  of  the  request  of  the  widow,  who  in- 
formed him,  that  he  would  not  thereby  undertake  any  duty,  or  be  responsi- 
ble for  any  thing.  It  is  important  that  it  should  be  well  understood  that  no 
one  can  safely  act  in  that  manner,  and  that  the  law  will  not  permit  a  party 
to  neglect  the  duty  which,  by  proving  the  will,  he  has  undertaken.  I  am 
of  opinion  that  he  l>ecame  liable  for  the  performance  of  the  trusts,  and  for  any 
consequences  arising  from  a  breach  of  them.[l]  • 

Part  of  the  testator's  property  was  engaged  in  trade :  that  trade  ought  to 
have  been  put  an  end  to,  and  the  property  invested.  Batkin,  it  appears, 
went  to  the  place  of  business  from  time  to  time,  and  it  is,  therefore,  clear 
that  he  knew,  that  what  ought  to  have  been  done  was  not  performed.  He 
acquiesced,  week  by  week,  and  year  by  year,  in  the  breach  of  trust  which 
his  co-executor  was  committing.  There  is  no  corrupt  motive — no  receipt  of 
money  which  he  misapplied  to  be  attributed  to  him,  but  he  undertook  the 
performance  of  a  duty  which  he  did  not  perform.  This  is  no  small  blame : 
a  man  cannot  be  allowed  to  neglect  a  duty  which  he  has  undertaken.  He 
permitted  his  co-executor  to  carry  on  the  trade,  and,  consequently,  must  be 
considered,  in  this  court,  a  party  to  this  breach  of  duty.  It  is  said,  in  extenu- 
ation, that  he  did  this  from  the  best  motives ;  he  thought  the  brother  of  the 
testator  was  the  proper  person  to  carry  on  the  business ;  he  thought  there 
would  be  more  profit  made  by  this  mode  of  dealing  with  the  pro- 
perty, and  that  it  was  more  advantageous  for  the  Children.  All  this  [*130] 
might  have  been  very  right  to  do  and  to  acquiesce  in,  if  he  had  un- 
dertaken to  make  good  any  loss  which  might  occur  in  the  course  of  the  ex- 
periment ;  he  could  not,  however,  so  act  without  incurring  that  responsi- 
bility, if  a  loss  occurred. 

I  am  of  opinion,  on  the  authorities  and  on  the  established  rules  of  the 
court,  to  which  it  is  not  necessary  to  refer,  that  a  trustee  who  stands  by  and 
sees  a  breach  of  trust  committed  by  his  co-trustee,  becomes  responsible  for 
that  breach  of  trust.[2J 

That  I  he  widow  concurred  seems  to  be  quite  clear;  and  any  interest  to 

[1]  Vide  William*  v.  Nixon,  2  Beav.  472.  Dove  v  Everard,  1  Run.  &  M.  231.  Edmonds  v. 
Creu$haw,  14  Peters,  166.    James  v.  Frearson,  1  Yo.  &  Coll.  C.  C.  370.  3  M yl.  &  Cr.  710,  n.  1. 

[1]  Vide  Williams  v.  Nixon,  2  Beav.  475.  Clark  v.  Clark,  8  Paige,  152.  Greenwood  v.  Wake- 
ford,  post,  576.    3  Myl.  &  Cr.  498,  a.  1. 


131  CASES  IN  CHANCERY. 

1839.— Davis  v.  Elmes. 

which  she  may  be  entitled  is  the  proper  fund  to  resort  to  in  the  first  instance. 
If  she  has  obtained  any  benefit  from  the  breach  of  trust,  the  trustee,  ought  to 
be  compensated  in  respect  of  it.  I  must,  therefore,  declare,  that  the  property 
ought  to  have  been  realized  on  the  death  of  the  testator ;  and  that  Batkin  and 
Booth  are  liable  for  any  loss  which  has  occurred  from  not  winding  up  the 
testator's  affairs  at  that  time. 


The  plaintiffs  had  gone  into  evidence  as  to  the  interference  of  Batkin  in 
the  business,  and  Mr.  Wilbraham  submitted)  that,  as  the  plaintiffs9  evidence 
did  not  carry  the  case  further  than  the  admissions  contained  in  the  answer, 
the  plaintiffs  were  not  justified  in  going  into  evidence  to  prove  that  which 
was  admitted ;  and  that,  therefore,  the  defendant  ought  to  be  allowed  the 
costs  incurred  by  this  useless  evidence. 

The  Master  of  TtiE  Rolls  thought  that  the  defendant  would  be  enti- 
tled to  these  costs  if  the  plaintiff  could  have  read,  from  the  answer 
[#131]  of  the  defendant,  a  "clear  admission  of  the  same  facts,  which  the  wit- 
nesses proved. 

On  examining  the  pleadings,  however,  it  did  not  appear  that  the  answer 
contained  such  clear  admissions ;  and  no  special  order  was  made  as  to  these 
costs. 


Davis  th  Elmes, 


1839 :  February  18. 

A  testator  bequeathed  to  his  daughter  and  her  husband  3002.,  and  directed  if  the  husband  should 
be  indebted  to  him  at  the  time  of  his  death,  the  debt  should  be  deducted  out  of  his  legacy.  H* 
husband  died  in  the  lifetime  of  the  testator,  indebted  to  him  in  2502.,  and  the  testator  afterwards 
died :  Held,  that  the  debt  was  not  to  be  deducted  from  the  daughter's  legacy. 

This  case  came  before  the  court  upon  demurrer,  and  by  the  statements  in 
the  bill  it  appeared  that  the  testator,  who  was  the  plaintiff's  father,  after  giving 
a  life  interest  in  his  property  to  his  widow,  gave  a  sum  of  300/.  to  Dennis 
Davis  and  Charlotte  his  wife,  for  their  own  use  and  benefit ;  and  he  gave  a 
similar  sum  to  James  Elmes  and  Mary  Ann  his  wife,  to  and  for  his  and  their 
use  and  benefit ;  and  he  directed,  "  in  case  any  or  either  of  them  the  said 
Henry  John  Elmes,  Dennis  Davis  and  James  Elmes  should  be  indebted  to 
him  at  the  time  of  his  decease,  such  sum  or  sums  of  money  as  he  or  they 
might  be  so  indebted  as  aforesaid  to  be  deducted  and  retained  out  of  his  or 
their  legacy,  so  far  as  the  same  would  extend  and  be  sufficient  for  that  pur- 
pose." 

The  testator  made  advances  to  Dennis  Davis. 

In  March.  1833,  Dennis  Davis  died  indebted  to  the  testator  in  the  sum  of 
250/.,  which  still  remained  unpaid. 


CASES  IN  CHANCERY.  133 


1839.— Davia  v.  Ernies. 


*The  testator  survived  Dennis  Davis,  and  died  in  August,  1833;    [*132] 
and  his  widow  died  in  1838.    The  question  raised  by  the  demurrer 
was,  whether  the  plaintiff  Charlotte,  the  widow  of  Dennis  Davis,  was  enti- 
tled to  the  legacy  of  3001.,  without  deducting  the  debt  due  from  her  husband 
to  the  testator. 

Mr.  Kindersley  and  Mr.  B.  Spencer  Follett,  for  the  demurrer.  The  hus- 
band's debt  was  to  be  deducted  out  of  a  particular  fund,  expressly  pointed  to 
by  the  testator,  namely,  the  legacy  of  300/.  previously  given ;  the  death  of 
Dennis  Davis  cannot  affect  the  direction,  or  the  qualification  to  which  the 
legacy  was  subjected  by  the  testator's  will.  The  intention  was  clear j  the 
testator  intended  an  equality  between  the  families  of  his  three  daughters,  and 
made  this  provision  for  the  deduction  of  any  advances  made  by  him  in  his 
lifetime ;  he  intended  the  deduction  to  be  made  out  of  the  interest  of  his 
daughter,  as  well  as  of  his  son-in-law. 

Mr.  Pemberton  and  Mr.  Chandless,  in  support  of  the  bill.  The  debt  was 
to  be  deducted  out  of  his,  not  her,  legacy.  The  testator  never  could  have 
intended  the  husband's  debt  to  be  paid  out  of  his  widow's  legacy,  the  effect 
of  which  would  be,  to  give  the  benefit  of  the  wife's  legacy  to  strangers  to 
the  testator,  namely,  to  the  husband's  legatees,  if  he  died  solvent ;  and  to  his 
creditors,  if  he  had  died  insolvent.  The  events  have  not  happened  on  which 
the  deduction  was  to  take  place ;  Dennis  Davis  was  not  indebted  at  the  tes- 
tator's death,  but  his  estate,  or  representatives  only  were  then  debtors  to  the 
testator ;  and  there  is  no  particular  legacy  given  to  him  out  of  which  the  debt 
can  be  deducted. 

Mr.  Kindersley,  in  reply. 

The  Master  of  the  Rolls  : — In  this  case,  the  testator  has  used  [*133] 
words  which  might  have  had  a  legal  operation  in  one  of  three  events 
which  might  have  happened ;  first,  in  the  event  of  the  husband  and  wife 
surviving  him ;  secondly,  of  the  husband  alone  surviving  him ;  and  thirdly, 
of  the  wife  alone  surviving.  The  husband  was  the  debtor  of  the  testator, 
and  he  has  directed,  that  if  the  husband,  &c. — [Reads  the  will.] 

If  the  husband  had  survived  his  wife  and  the  testator,  the  legacy  would 
have  become  his ;  if  both  survived,  there  would  have  been  a  distinct  interest 
to  the  husband,  at  least ;  but  in  the  event  which  has  happened,  the  husband 
never  had  any  interest  in  the  legacy.  The  question  is,  if  the  testator  is  to  be 
taken  to  have  intended,  that  when  the  husband  had  no  interest,  his  personal 
debt  was  to  be  deducted  from  the  wife's  interest.  I  cannot  say  that  such 
was  his  intention,  or  that,  in  the  events  which  have  happened,  the  legacy, 
which  vested  in  the  wife  alone,  is  to  be  applied  in  payment  of  the  husband's 
personal  debt.[l] 

I  cannot  dispose  of  this  case  without  expressing  my  approbation  of  the 
manner  in  which  the  question  has  been  brought  before  the  court.    The  re- 

[1]  Vide  SktJJUld  v.  The  Earl  of  Coventry,  2  Rum.  &  M.  317. 
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cord  has  been  so  framed  as  to  bring  the  point  before  the  court  at  the  least 
expense,  and  shows  a  proper  spirit  on  both  sides. 

Demurrer  overruled 


£•134]  *M'Kenna  v.  Everitt. 

1838 :  November  7. 

C.  E.,  in  the  lifetime  of  her  husband,  contracted  a  second  marriage  with  the  testator,  and  after  his 
death,  with  J.  C.  The  testator  believing  C.  E.  to  be  his  wife,  bequeathed  to  her  all  his  property, 
and  appointed  her  his  executrix  ;  she  proved  his  will,  and  J.  G,  as  her  husband,  possessed  put 
of  the  estate  of  the  testator ;  the  next  of  kin  having  filed  a  bill  against  C.  E.  and  her  real  horinad 
impugning  the  validity  of  the  will,  and  seeking  an  account  of  the  testator's  estate :  Held,  thai 
the  husband  of  C.  E.  though  he  had  not  interfered,  was  a  necessary  party,  but  that  J.  G,  her 
supposed  husband,  was  not. 

This  bill  was  filed  by  the  next  of  kin  of  Anthony  M'Dermott  against 
Thomas  Everitt  and  Charlotte  his  wife,  stating  in  substance,  that  Charlotte 
Everitt,  being  the  wife  of  the  defendant  Everitt,  and  fraudulently  representing 
herself  to  be  a  single  woman,  intermarried,  in  the  year  1826,  with  the  testa- 
tor Anthony  M'Dermott.  That  Anthony  M'Dermott,  being  under  that  im- 
pression and  in  the  firm  belief  that  the  defendant  Charlotte  Everitt  was  his 
lawful  wife,  by  his  will  gave  all  his  real  and  personal  estate  "  to  his  dear 
wife  Charlotte  M'Dermott?  and  appointed  her  sole  executrix  of  his  will ; 
that  the  testator  died  in  September,  1832,  and  Charlotte  Everitt,  by  the  name 
of  Charlotte  M'Dermott,  and  as  the  widow  and  executrix  of  Anthony  M'Der- 
mott, proved  the  will.  The  plaintiffs  by  their  bill  submitted,  that,  in  conse- 
quence of  the  fraud  the  bequests  in  the  will  were  void ;  it  stated  that  Charlotte 
Everitt  had  possessed  all  such  parts  of  the  testator's  estate  as  she  had  been  able 
to  do ;  that  she  now  passed  by  the  name  of  Charlotte  Calverley ;  and  it  prayed 
a  declaration  that  the  personal  estate  of  the  testator,  under  the  circumstances, 
belong  to  his  next  of  kin  ;  and  that  an  account  might  be  taken  of  the  estate 
and  effects  of  the  testator,  which  had  been  possessed  by  and  had  eome  to  the 
hands  of  Charlotte  Everitt,  or  any  other  person  or  persons  by  her  order  or 
for  her  use ;  and  that  the  usual  accounts  might  be  taken,  and  the  residue  as- 
certained and  divided  between  the  plaintiffs. 

The  defendant  Thomas  Everitt  put  in  a  plea  to  this  bill,  stating,  in  effect, 
that  from  February,  1825,  to  the  time  of  filing  his  plea,  he  had  lived 
[*135]  separate  and  'apart  from  his  wife  Charlotte  Everitt,  and  that  during 
such  time  he  had  had  no  power  or  control  over  her ;  that  the  appoint- 
ment of  her,  as  executrix,  was  made  without  his  knowledge  or  privity,  and 
that  the  proof  of  the  will  was  made  without  his  knowledge,  privity,  or  con- 
sent, and  that  he  had  never  assented  to  her  acting  as  executrix  thereof,  or  to 
her  administering  the  estate  of  the  testator,  and  that  he  had  not  received  any 
of  the  property  of  the  testator.    He  also  stated,  that  in  February,  1834, 
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Charlotte  Everitt  had  intermarried  with  Joseph  Calverley,  and  that  Joseph 
Calveriey,  as  the  husband  of  Charlotte  Everitt,  had  sold  out  1162.  long  an- 
nuities, wbieh  formed  part  of  the  estate  of  the  testator.  The  plea  then  con- 
tinued «  follows : — "  That  the  said  Joseph  Calverley  is  a  necessary  party  to 
the  aid  bill,  and  ought  to  be,  but  is  not,  made  a  party  thereto ;  and,  therefore, 
this  defendant  doth  {dead  the  matters  aforesaid  to  the  said  bill,  and  humbly 
insists  that  the  defendant  ought  not  to  be  compelled  to  make  any  further  or 
other  answer  thereto." 

Mr.  Tripp,  in  support  of  the  plea : — Everitt,  who  has  received  no  part  of 
the  assets,  nor  proved  the  will,  nor  assented  to  any  intermeddling  on  the  part 
of  his  wife,  is  not  a  necessary  party.  Calverley,  who  has  received  the  whole 
assets,  has  become  an  executor  de  son  tort)  and  in  that  character  is  a  neces- 
sary party ;  in  order  that  he  may  account  for  his  receipts,  for  which  he.  and 
not  Everitt,  i*  answerable.  In  the  case  of  Glass  v.  Oxenham^a)  a  father  ap- 
pointed an  executor  durante  minore  atate  of  his  daughter,  and  appointed  her 
executrix  on  her  coming  of  age:  it  was  held,  that  the  executor  who 
had  received  assets,  was  a  •necessary  party  to  a  bill  for  an  account,  [#136] 
brought  after  the  daughter  had  attained  twenty-one ;  so  here  the  ex- 
ecutor de  son  tort  is  a  necessary  party. 

Mr.  Pemberton  and  Mr.  Purvis,  contra : — It  is  impossible  to  sue  Mrs. 
Everitt  without  bringing  her  husband  before  the  court  as  her  protector,  and 
who  may  be  answerable  for  her  defaults.  An  executor  de  son  tort,  who  is  a 
mere  debtor  to  the  estate,  is  not  a  necessary  party  to  a  bill  against  an  ex- 
ecutrix, for  an  account  of  a  testator's  estate ;  and  an  executor  de  son  tort 
cannot  exist  where,  as  in  this  case,  there  is  a  regular  executor  or  executrix. 

The  plea  is  wrong  in  form,  it  does  not  confine  itself  to  the  necessary  aver- 
ments, but  it  answers  the  greater  part  of  the  bill.  ' 

The  Master  of  the  Rolls  : — It  appears  that  the  wife  of  Everitt,  pre- 
tending to  be  a  single  woman,  mariied  M'Dermott ;  he,  supposing  himself 
to  be  her  husband,  made  his  will,  and  by  which  he  gave  the  whole  of  his 
property  to  "  his  dear  wife  Charlotte  M'Dermott,"  and  he  made  her  his  ex- 
ecutrix.  She  possessed  the  property,  her  first  husband  being  alive,  and  after 
the  death  of  M'Dermott  she-married  again  with  Calverley.    The  wife  of 
,   Ereritt  having  possessed  the  property  of  M'Dermott  in  the  character  of  his 
executrix,  allowed  part  of  it  to  be  transferred  to  Calverley.    The  plaintiffs 
*rc  the  next  of  kin  of  M'Dermott,  and  file  this  bill  to  establish  a  fraud  as 
*g*inst  Mrs.  Everitt,  and  to  have  it  declared,  that  she  is  not  entitled  to  the 
tafc&t  of  the  will,  but  that  the  next  of  kin  of  the  testator  are  entitled.    Mrs, 
Everitt  is  a  necessary  party ;  and  being  a  necessary  party,  it  is  of 
'conne  that  the  husband  should  also  be  made  a  party.    He  alleges,    [*137] 
bowem,that  Calverley  is  a  necessary  party  to  the  suit,  because  he 
ha*  powessed  a  portion  of  the  estate ;  this  argument,  if  followed  up,  would  make 

(m)  3  Atkins,  121. 
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it  requisite  to  bring  before  the  court  every  person  who  has  possessed  any 
part  of  the  testator's  estate.  If  the  plaintiffs  thought  right,  they  might  follow 
the  assets  into  the  hands  of  Calverley  ;  that  is  not  now  the  question,  but  it  is 
this,  whether  Everitt  has  a  right  to  say,  that  the  plaintiffs  shall  follow  the 
assets  into  the  hands  of  Calverley.  I  think  he  has  not,  and,  therefore,  the 
plea  must  be  overruled. 

Plea  overruled. 


Greenlaw  v.  King. 


1838  :  December  6,  7. 

The  privilege  of  a  client,  as  to  discovery,  is  not  co-extensive  with  that  ©/  his  solicitor ;  there  are 
cases  where  the  solicitor  would  be  protected  from  discovery,  but  the  client  would  not 

A  case  submitted  to  counsel,  and  confidential  communications  had  with  his  solicitor  by  a  deceased 
owner  of  a  charge  on  a  living,  in  contemplation  of  proceedings  being  taken  by  the  future  incum- 
bent, and  which  had  come  into  the  possession  of  the  defendant,  who  was  the  assignee  of  the 
charge  :  Held,  not  privileged. 

Confidential  communications,  which  took  place  after  the  dispute  had  arisen,  between  a  defendant 
and  a  solicitor,  who  acted  as  agent  and  adviser  only,  but  not  as  solicitor :  Held,  not  privileged. 

The  bill  in  this  case  stated  two  acts  of  parliament  of  the  49  &  52  G.  3; 
by  which,  for  the  purpose  of  building  a  new  rectory  house  at  St.  Mary's, 
Woolwich,  the  rector,  with  the  consent  of  the  bishop  of  Rochester,  was  em- 
powered to  borrow  2000Z.  by  way  of  annuities,  upon  one  or  more  life  or  lives, 
and  to  secure  that  sum  upon  the  rents  and  profits  of  the  rectory. 

In  1813,  the  then  rector,  with  the  consent  of  the  then  bishop  of  Rochester, 
in  consideration  of  2000Z.  expressed  to  i)e  paid  by  a  Mr.  Venables,  granted  a 

'  life  annuity  of  1701.  to  VenabllL 
[#138]        *The  2000Z.  was  the  mon^r  of  the  bishop,  and  Venables,  who 
was  a  mere  trustee,  had  executed  a  declaration  of  trust  to  that  effect; 
in  1823,  the  bishop,  for  natural  love  and  effection,  assigned  the  annuity  to  his 
son,  the  defendant  Mr.  King. 

The  bishop  and  the  rector  both  died  in  1837 ;  and  the  plaintiff,  the  pre- 
sent rector,  filed  this  bill  to  set  aside  the  annuity  as  invalid,  by  reason  of  the 
trust  reposed  in  the  bishop  by  the  act. 

The  defendant,  Mr.  King,  by  his  answer,  made  the  following  admission 
as  to  his  possession  of  documents  relating  to  the  matters  in  question  in  the 
cause. 

"  And  this  defendant  saith,  that  he  hath,  in  the  schedules  to  this  his  answer 
annexed,  marked  respectively  with  the  figures  1  and  2,  set  forth  a  full  and 
true  list  and  schedule  of  all  the  deeds,  books  of  account,  accounts,  letters, 
copies  of  or  extracts  from  letters,  receipts,  documents,  papers  or  writings,  or 
of  any  deed,  book,  book  of  account,  letter,  copy  of  or  extract  from  a  letter, 
receipt,  document,  paper  or  writing  relating  to  the  matters  in  the  bill  men- 
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tioned,  or  to  any  of  them ;  and  from  which,  if  produced,  the  truth  of  the 
several  matters  in  the  said  bill  stated  and  charged  would  appear,  which  de- 
fendant hath  now  or  ever  had  in  his  possession,  custody,  or  power ;  but  de- 
fendant saith,  that  the  several  letters  and  copies  mentioned  and  referred  to  in 
the  second  schedule  to  his  answer  annexed,  and  to  which  the  figures  from 
I,  2,  3,  4,  5,  6,  7,  8,  are  set  opposite,  are  confidential  communications  which 
passed  between  defendant's  late  father  (the  bishop)  and  William  Leigh,  who 
Chen  was  and  acted  as  his  solicitor  and  agent ;  and  that  such  letters  were 
written  confidentially  by  the  defendant's  father,  as  client  to  the  said 
William  Leigh,  and  *by  William  Leigh,  as  solicitor  to  the  defendant's  [*139] 
father,  in  reference  to  the  matters  in  litigation  in  the  present  suit, 
and  in  contemplation  of  such  proceedings  being  taken  by  some  successor  of 
the  then  incumbent  of  the  said  rectory  of  Woolwich,  as  are  now  taken  by  the 
plaintiff  in  this  suit ;  and  that  the  case  stated  for  the  opinion  of  counsel  and 
,  the  opinion  given  thereon,  to  which  the  figure  25  is  set  opposite,  were  respec- 
tively stated  and  given,  in  reference  to  the  matters  in  litigation  in  the  present 
suit,  and  in  contemplation  of  such  proceedings  being  taken  by  some  succes- 
sor of  the  then  incumbent  of  the  rectory  of  Woolwich,  as  are  now  taken  by 
the  plaintiff  in  this  suit. 

"And  this  defendant  saith,  that  the  several  other  letters,  and  copies  of  let- 
ters, mentioned  and  included  in  the  second  schedule,  and  to  which  the  figures 
from  9  to  24  inclusively,  and  from  26  to  46  inclusively,  are  set  opposite,  are 
and  passed  as  confidential  communications  between  this  defendant  and  Wil- 
liam Leigh,  who  continued  to  act  as  the  agent  and  adviser  of  this  defen- 
dant* though  not  as  his  solicitor,  and  between  William  Leigh  and  this 
defendant's  counsel  and  solicitors,  and  betweqp  this  defendant  and  his  coun- 
sel, in  the  character  of  client,  solicitor  and  counsel,  in  reference  to  the  matters 
in  litigation  in  this  suit,  and  in  contemplation  of  this  suit,  and  after  dispute 
had  arisen  between  the  plaintiff  and  the  defendant  with  reference  thereto." 

"And  this  defendant  submits  that  he  ought  not  to  be  compelled  to  produce 
the  said  several  letters  and  the  said  case  and  opinion  mentioned  and  included 
in  the  second  schedule  to  this  his  answer  annexed,  or  either  of  the  copies  of 
the  said  case  and  opinion  respectively,  or  any  or  either  of  them." 

*A  motion  was  now  made,  on  behalf  of  the  plaintiff,  for  the  pro-  [*140] 
duction  of  the  documents  mentioned  in  the  schedule. 

Mr.  Pemberton.  Mr.  Kindersley  and  Mr.  R.  W.  E.  Fbrster,  in  support  of 
the  motion,  contended,  that  the  correspondence  which  had  taken  place  be- 
tween the  bishop  and  his  solicitor,  prior  to  the  institution  of  this  suit,  or  its 
being  in  contemplation,  and  the  case  then  submitted  to  counsel,  were  not 
privileged ;  and  as  to.  the  communications  between  the  defendant  and  Wil- 
liam Leigh,  who  acted  as  the  defendant's  friend,  and  not  as  his  legal  adviser, 
the  defendant  was  bound  to  produce  them ;  they  cited  Radclife  v.  Furs- 
man.{a) 

(a;  3  Bro.  P.  C.  538.    Toml.  ed. 
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Mr.  Richards  and  Mr.  Heberden,  contra:— As  to  the  correspondence 
which  passed  confidentially  between  the  late  bishop  and  Mr.  Leigh,  his  soli- 
citor  it  is  quite  clear  that  if  this  motion  were  directed  against  Mr  Leigh  him- 
self, it  would  be  refused;  Wright  v.  Mayer  la)  Greenough  v.  Gaskett,[b) 
Cholmondeley  v.  Clinton.(c)  The  privilege  being  that  of  the  client,  and  nol 
of  the  solicitor,  it  must  equally  exist,  where  the  solicitor  has  parted  with 
the  possession  of  his  client's  documents  and  they  have  come  into  the 
possession  of  another  person.  If  Leigh  happened  to  be  a  defendant  to  the 
bill,  he  would  not  be  ordered  to  produce  these  documents,  and,  therefore  the 
present  defendant,  who  represents  him,  is  equally  privileged.(rf)  The  effect 
of  their  being  produced  might  be  to  render  the  estate  of  the  bishop  liable; 
and  surely,  therefore,  the  court  will  not,  in  a  suit  to  which  the 
[*141]     •bishop's  representatives  are  not  parties,  order  their  production. 

It  is  admitted  that  the  documents  are  in  the  defendant's  power, 
that  may  mean,  that  Mr.  Leigh  would  deliver  them  over,  if  asked  ;  but  will 
the  court  force  the  defendant  to  procure  them  from  the  solicitor  of  another 
party? 

It  is  said  that  the  communications  are  not  privileged,  because  they  took 
place  some  years  before  the  institution  of  this  suit ;  but  the  rule  is,  that  when 
an  attack  is  contemplated,  a  party  is  at  liberty  to  have  recourse  to  the  advice 
of  skilful  persons,  without  being  compelled  to  make  a  discovery  of  such  coor 
fidental  communications.  Walker  v.  Wildman,(e)  Hughes  v.  Biddulph^g) 
Vent  v.  Pacey}(h)  Bolton  v.  The  Corporation  of  Liverpool^)  Storey  v- 
Lord  George  Lennox, (k)  and  Nias  v.  The  Northern  and  Eastern  Railway 
Company.{l)  In  the  last  case,  a  case  for  the  opinion  of  counsel,  submitted 
to  counsel  after  the  dispute  ii,  the  cause  had  arisen,  and  before  proceedings 
had  been  commenced,  was  held  privileged ;  and  the  Lord  Chancellor  there 
observed  that,  "  whether  a  bill  was  or  was  not  actually  filed  at  the  time  was, 
to  his  mind,  a  matter  of  perfect  indifference." 

With  respect  to  the  correspondence  betweeen  the  defendant  and  Mr.  Leigh, 
they  contended,  they  were  privileged  as  having  taken  place  between  the  de- 
fendant and  his  legal  adviser,  though  not  as  his  solicitor,  and  that 
f*142]  it  might  probably  be  for  the  purpose  of  collecting  #evidence  which 
ought  not  to  be  communicated  to  the  opposite  party,  lest  the  witnes- 
ses should  be  tampered  with  and  the  evidence  known  before  publication, 
which  was  contrary  to  the  rules  of  the  court ;  Curling  v.  Perring,(m)  Pt&' 
ion  v.  Carr.{n) 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  : — This  is  a  bill,  filed  by  the  plaintiff 
against  the  defendant,  to  have  it  declared,  that  a  security  is  void  or  satisfied 

(«)  6  Yes.  280.  (b)  1  Mylne  &  K.  98.  (c)  19  Yes.  26a 

(d)  See  Parkhuret  v.  Lowten,  1  Mer.  391.  («)  6  Mad.  47.  (g)  4  Rom.  191. 

(A)  2  Rubs  193.  (t)  1  Myl.  &  K.  88.  (k)  1  Keen,  351 ;  S.  C.  1  Mylne  &  Cr  535. 

(1)  2  Keen,  76.    3  Mylne  &  Cr.  355.        (m)  2  Mylne  &  K.  380.      (n)  1  Yonnge  St  I  H* 
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The  transaction  was  this : — For  the  purpose  of  raising  money  for  improving 
the  rectory  house  of  St.  Mary's,  Woolwich,  an  annuity,  on  the  authority  of 
an  act  of  parliament,  was  to  be  granted  to  such  person  as  would  advance  the 
money  requisite  for  that  purpose ;  the  whole  transaction  was  to  be  conducted 
with  the  consent,  and  under  the  control,  of  the  bishop  of  Rochester.  An 
annuity  was  granted  to  a  nominee  of  the  bishop,  who  advanced  the  money. 
During  the  incumbency  then  existing,  the  transaction  was  not  questioned ; 
but  on  a  new  incumbent  being  appointed,  this  bill  was  filed  to  impeach  the 
transaction.  A  motion  is  now  made  for  the  production  of  certain  papers 
which,  by  the  answer,  are  admitted  to  be  in  the  possession  of  the  defendant. 

As  to  some  of  the  papers  there  is  no  dispute,  viz.,  the  documents  in  the 
first  schedule,  which,  it  is  admitted,  ought  to  be  produced ;  and  there  is  no 
doubt  that  certain  documents  in  the  second  schedule,  viz.,  the  correspon- 
dence of  the  defendant  and  his  agent  with  his  counsel  or  solicitor  ought 
to  be  protected:  the  dispute  arises  on  other  papers.  The  bishop, 
having  'procured  an  annuity  to  be  granted  to  his  nominee,  in  [*143] 
1820  had  a  correspondence  with  his  solicitor,  with  respect  to  the 
validity  of  this  transaction,  and  a  case  was  submitted  for  the  opinion  of 
counsel ;  this  was  a  considerable  time  before  the  defendant  had  any  legal  in- 
terest in  the  subject  matter  of  the  suit,  and  no  dispute  had  then  arisen,  nor 
was  any  action  or  suit  then  in  contemplation ;  but  it  appears  that  the  bishop 
apprehended  that  the  transaction  might  be  impeached,  and  was  desirous,  for 
his  own  ease  and  satisfaction,  of  knowing  how  far  it  was  void  ;  he  thought 
fit  to  communicate  with  his  solicitor,  and  obtain  the  opinion  of  counsel  rela- 
tive thereto.  In  1823,  the  bishop  transferred  the  annuity  to  the  defendant, 
who,  from  1823,  was  the  owner  of  this  annuity ;  and  the  bishop  died  in 
1837.  By  means  which  are  not  explained,  this  correspondence  between  the 
bishop  nnd  his  solicitor,  and  the  case  which  was  laid  before  counsel  have 
come  into  the  possession  of  the  present  defendant ;  and  it  is  in  respect  of 
these  documents  that  one  part  of  the  question  arises.  I  have  no  doubt  that 
I  must  take  the  admission  in  the  answer  to  amount  to  this,  that  he  has  them 
in  his  own  possession  or  custody,  or  in  his  power  in  such  a  way,  that  he 
can,  by  his  own  will,  obtain  possession  of  and  produce  them.  I  cannot  take 
it  otherwise. 

The  production  is  resisted  on  the  ground  that  the  communications  were 
confidential  and  ought  to  be  protected.  I  am  surprised  at  the  extent  of  the 
protection  from  discovery  which  is  sometimes  claimed.  The  general  rule  of 
the  court  is,  no  doubt,  that  what  the  defendant  knows  relating  to  the  matters 
in  question,  the  plaintiff  has  a  right  to  know  also,  and  for  this  very  purpose, 
to  prevent  the  defendant  from  suppressing  within  his  own  breast  the  matters 
material  to  the  determination  of  the  question  between  the  parties.  A 
defendant  may  resist  *a  just  demand,  knowing,  from  circumstances  [*144] 
solely  within  his  own  knowledge,  such  resistance  on  his  part  to  be 
unjust ;  this  would  be  a  fraud,  and  could  only  be  prevented  by  a  discovery. 
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The  defendant,  on  the  other  hand,  by  filing  a  cross  bill,  has  a  right  to  know 
all  that  the  plaintiff  knows,  and  may  be  material  for  his  defence;  this  is  one 
of  the  great  distinctions  between  courts  of  equity  and  the  other  courts  in  this 
country :  here  you  can  appeal  to  the  conscience  of  a  party,  and  obtain  infor- 
mation ;  to  extend  the  protection  from  discovery,  further  than  is  absolutely 
necessary,  would  be  to  cripple  the  jurisdiction  of  courts  of  equity  in  the  most 
important  particular.    But  there  are  exceptions  to  the  general  rule,  and  one  is 
where  knowledge  of  the  fact  has  been  communicated  between  the  party  ami 
his  solicitor ;  and  it  has  been  argued,  that  in  every  case  in  which  a  solicitor 
is  bound  to  conceal  his  knowledge,  the  client  himself  ought  to  be  protected 
from  making  such  discovery.    I  do  not  accede  to  that  proposition.    There 
are  many  cases  in  which  it  would  be  contrary  to  the  duty  of  a  solicitor  to 
disclose  facts,  of  which,  upon  a  bill  being  filed  in  this  court,  the  client  would 
be  bound  to  make  a  discovery :  this  shows  that  the  two  propositions  are  not 
co-extensive ;  the  solicitor  may  not  be  bound,  or  not  permitted,  to  disclose 
matters  which  come  to  his  knowledge  as  a  solicitor,  and  yet  the  client  maybe 
bound  to  disclose  them.    It  is  decided,  that  if  the  knowledge  of  the  client  be 
obtained  through  his  solicitor,  there  may  be  a  protection ;  but  in  this  case  it 
is  apparent  that  the  knowledge  of  the  defendant  has  not  come  to  him  through 
his  solicitor.    The  argument  is  singular :  it  is  said  the  information  required 
to  be  disclosed  was  obtained  from  the  late  bishop,  by  Leigh  in  his  character  of 
solicitor ;  and  that  it  was  therefore  his  duty  not  to  communicate  it ;  that  it 
must  have  been  from  Leigh  that  the  defendant  acquired  the  informa- 
[*145|    tion ;  and  that  the  "defendant  was  entitled  to  the  same  privilege  as 
Leigh,  and  was  not,  therefore,  bound  to  state  the  information,  because 
Leigh  would  not  have  been  at  liberty  to  disclose  it  as  against  the  late  bishop. 
It  is  very  difficult  to  follow  this.    The  bishop's  executors,  it  is  true,  are  not 
here ;  but,  for  any  thing  that  appears  to  the  contrary,  the  defendant  has  ob. 
tained  the  information  from  the  bishop  himself.    If  Leigh  performed  his  duty, 
which  I  must  assume  he  did,  he  would  not  have  delivered  up  the  papers 
without  the  consent  of  the  bishop  or  his  executor  ;  and  as  these  papers  do 
not  appear  to  have  passed  between  the  defendant  and  his  solicitor,  and  are, 
therefore,  not  within  the  exception,  they  must  be  produced. 

1  take  it  to  be  clear,  that  the  other  documents  which  are  the  subject  of  discus- 
sion, consisting  of  the  correspondence  which  has  taken  place  since  the  dis- 
pute arose,  between  the  defendant  and  the  solicitor  to  the  late  bishop,  but 
who  is  not  the  solicicitor  to  the  defendant,  being  merely  his  agent  and  confi- 
dents! friend,  are  not  protected.  If  these  letters  had  been  written  to  Leigh, 
for  the  purpose  of  being  communicated,  by  that  channel,  to  counsel,  another 
question  might  have  arisen ; — I  might  have  thought  it  subject  to  a  different 
rule ;  but  it  is  not  so ;  they  are  c6mmunications  which  have  taken  place  be- 
tween the  defendant  and  Leigh,  not  in  his  character  of  solicitor ;  and  it  can- 
not be  said,  that  a  mere  friend  is  a  person  so  confidential  that  a  communica- 
tion with  him  is  privileged :  the  cases  of  privilege  are  confined  to  solicitors 
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and  their  clients ;  and  stewards,  parents,  medical  attendants,  clergymen  and 
persons  in  the  most  closely  confidential  relation  are  bound  to  disclose  com* 
muDicatioos  made  to  thcm.[l]  How  can  it  be  said  that  a  mere  friend  is  not 
equally  bound  ?  There  must  be  a  production  of  the  papers  and  cor- 
respoadeoce  which  passed  between  the  bishop  and  Leigh  *in  the  life-  [*146J 
tine  of  the  bishop;  and  of  those  papers  between  the  defendant  and 
Leigh,  acting  as  his  agent,  and  not  as  his  solictor. 


The  production  of  the  opinion  of  counsel  was  not  required,  and  all  the 
other  papers,  except  the  correspondence  between  the  defendant  and  his  soli- 
citor, were  ordered  to  be  produced.[2] 


Lord  Selsey  v>  Lord  Lake. 

1339 :  Juuary  29. 

A  ptnm  taring  a  partial  interest  in  an  estate  bought  up  charges  thereon,  and  had  them  trans- 
ferred to  trustees  for  him  ;  he  afterwards  became  absolutely  entitled  to  the  estate :  held,  under 
the  drcsaHiances,  that  the  charges  had  merged  in  the  inheritance. 
A  testator  gave  a  rent  charge  to  trustees,  during  the  life  of  A.  B.  and  her  five  daughters,  in  trust, 
to  pay  it  to  A.  B.  for  life,  and  after  her  death,  upon  "  trust  for  ber  said  daughters,  and  the  siir- 
vfiws  tad  farrow,  and  while  more  than  one  should  be  living  to  be  divided  between  them  in 
cqoal  oh&rei."  A.  B.  had  five  sons,  and  one  daughter  only :  Held,  that,  subject  to  the  life  in- 
terest of  A.  B.,  her  only  daughter  was  entitled  to  the  rent  charge  of  200/.  for  life. 

Mrs.  Seare,  being  seised  of  certain  freehold  and  copyhold  estates,  subject 
to  a  mortgage  for  9500/.  vested  in  Sir  John  Mordaunt  and  W.  Hayton,  by 
ber  will,  dated  in  1794,  devised  them  to  Henrietta  Seare,  for  life,  with  re- 
mainder to  John  Peachey,  in  fee,  in  trust,  as  to  one  moiety,  to  the  use  of  An- 
na Maria  Barker,  for  life,  with  remainder  to  her  first  and  other  sons,  in  tail, 
with  remainder  to  her  daughters,  with  remainder  to  Caroline  Lockman,  for 
life,  with  remainder  to  her  first  and  other  sons,  in  tail,  with  remainder  to  her 
daughters,  with  an  ultimate  limitation  to  Charles  John  Gough,  in  fee.  She 
derised  the  other  moiety  in  a  similar  way,  the  limitations,  however,  to  Caro- 
line Lockman  and  her  children,  preceding  those  to  Anna  Maria  Barker  and 
ber  children. 

The  testatrix  died  in  1798,  and,  in  1800,  under -the  authorities  in    [*147] 
an  enclosure  act,  Henrietta  Seare  mortgaged  several  pieces  of  land, 
allotted  to  her  in  respect  of  the  estate,  for  the  sum  of  1500Z.,  which  was  se- 

;i]  Vide  3  Myl.  &  Cr.  359,  n-  1. 

2]  The  Editor  has  nothing  to  subjoin  relative  to  the  quastio  vexata,  above  discussed,  but  a  sim- 
ple reference  to  his  previous  notes,  2  Sim.  &  Stu.  311,  n.  1.  4  Russ.  191,  n.  1.  Id.  194,  n.  1.  3 
Mri.  k  Cr.  359,  n.  1.  1  Keen,  353,  n.  1,  2.  Id.  355,  n.  1.  Id.  357,  n.  1.  The  transaction  out 
of  when  (he  discussion  arose,  was  (July,  1840)  set  aside  by  Lord  Langdale,  M*  R. :  whose  decree 
ww  {January,  1841)  affirmed  by  the  Lord  Chancellor.    See  3  Beav.  49. 
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cured  by  a  demise  for  a  term  of  1000  years  to  Hunting,  in  trust  for  Edward 
Barker. 

In  1802,  Edward  Barker,  the  testator  in  the  cause,  purchased  the  reversion 
in  fee  ot  C.  J.  Gough,  expectant  upon  the  determination  of  the  several  pre- 
vious estates  limited  by  the  will  of  the  testatrix,  in  the  freehold  and  copyhold 
hereditaments,  and  which,  in  May,  1802,  was  duly  conveyed  to  him. 

In  June,  1802,  the  mortgage  for  9500/.  was  transferred  by  Sir  J.  Mordaum 
and  W.  Hayton  to  Maberley  and  David ;  as  to  5500/.,  for  the   benefit  of 
Maberley  and  David,  and  as  to  the  remaining  4000/.,  in  trust  for  the  testator 
#  Edward  Barker  :  and,  in  the  same  month,  the  mortgage  for  1500/.  was  trans- 
ferred to  Maberley  and  David* 

In  November,  1807,  the  estate  and  interest  of  Caroline  Lockman  was  par- 
phased  by  Edward  Barker,  and  by  conveyances  of  that  date,  the  whole  estate 
was  conveyed  by  Caroline  Lockman  and  Edward  Barker  and  Anna  Maria 
his  wife,  to  John  Peachey,  in  fee,  in  trust  to  secure  an  annuity  to  Caroline 
Lockman,  and  subject  thereto,  as  to  one  moiety,  to  Anna  Maria  Barker,  for 
life,  with  remainder  to  Edward  Barker,  in  fee,  "  subject  to  the  said  mortgage 
of  5500/.  and  the  interest  thereof,  and  all  other  incumbrances  charged,  due  or 
owing  thereon  ;"  and  as  to  the  other  rnoiety,  to  the  use  of  Edward  Barker, 
in  fee,  to  uses  to  bar  dower,  "  but  subject  to  the  said  mortgage  of 
[*14SJ     5500/.,  and  the  interest  "thereof  and  all  other  incumbrances  charged, 
due  and  owing  therecn." 
By  an  indenture,  dated  the  26th  of  March,  1813,  after  reciting  that  Edward 
Barker  had,  previously  to  the  execution  thereof,  paid  to  Maberley  and  David 
the  said  sum  of  5500/.,  and  that  the  said  Edward  Barker  had  required  them 
to  assign  the  aforesaid  manor,  &c,  comprised  in  the  said  'term  of  2000  years, 
unto  Robert  Langford,  in  manner  thereinafter  mentioned,  it  was  witnessed 
that,  in  consideration  of  5500/.  so  paid  by  the  ksaid  Edward  Barker  to  Ma- 
berley and  David,  they  assigned  the  property,  with  the  appurtenances,  and 
the  term  of  2000  years,  to  Robert  Langford,  to  hold  the  same  for  the  remain- 
der of  the  said  term  of  2000  years,  in  trust,  as  Edward  Barker,  his  heirs  and 
assigns  should  from  time  to  time  direct  or  appoint,  and  in  default  thereof,  in 
trust,  to  attend  the  inheritance :  "  and  subject  and  without  prejudice  to  the 
contingent  rights  and  interests  of  the  issue  (if  any)  of  the  said  Caroline  Lock- 
man  and  Anna  Maria  Barker  respectively,  who  should  or  might  become  en- 
titled, under  or  by  virtue*  of  the  said  recited  will  of  the  said  Mary  Seare,  but 
so  that,  as  against  such  issue,  the  said  Edward  Barker,  his  executors,  ad- 
ministrators and  assigns,  should  or  might,  in  that  case,  have  and  be  entitled 
to  a  charge  or  lien  in  respect  of  the  said  sums  of  5500/.  and  4000/.  respective- 
ly, so  paid  by  him  as  thereinbefore  mentioned  ;  and  also  subject  and  without 
prejudice,  as  to  one  moiety  of  the  said  manor  and  other  herditaments,  to  the 
life  interest  of  the  said  Anna  Maria  Barker  therein  ;  and  Maberley  and  David 
covenanted  to  surrender  part  of  the  property,  (being  copyhold,)  subject  to  the 
contingent  rights  of  the  issue  (if  any)  of  Caroline  Lockman,  and  Anna  Maria 


CASES  IN  CHANCERY.  150 

1839.— Lord  Selsey  v.  Lord  Lake. 

Barker  "  but  so  that,  as  against  such    *issue,   the  said  Edward    {*149] 
Barker  should  have  or  be  entitled  to  a  charge  or  lien  in  respect  of  the 
said  sums  of  5500/.  and  4000/."  so  paid  by  him. 

On  the  26th  of  March,  1813,  the  term  of  1000  years  created  to  secure  the 
1500/.  was,  in  consideration  of  1500/.  to  Maberley  and  David  paid  by  Edward 
Barker,  assigned  to  a  trustee,  in  trust,  as  Edward  Barker  should  appoint,  and 
in  default,  to  attend  the  inheritance,  subject  to  the  contingent  rights  and  in- 
terests of  the  issue  (if  any)  of  the  said  Caroline  Lockman,  and  Anna  Maria 
Bafter  respectively,  who  should  or  might  become  entitled,  under  the  will  of 
the  said  Mary  Seare,  so  that,  as  against  such  issue,  the  said  Edward  Barker, 
his  executors,  administrators  and  assigns  might  be  entitled  to  a  lien  in  re- 
spect of  the  said  sum  of  1500/. ;  also  subject,  as  to  one  moiety  of  the  said 
hereditaments,  to  the  life  interests  of  the  said  Anna  Maria  Barker  therein. 

Henrietta  Seare  died  in  1807,  and  Caroline  Lockman  died  in  June,  1820, 
without  having  had  any  issue ;  and  in  October,  1825,  Anna  Maria  Barker 
also  died,  without  having  had  any  issue. 

In  May,  1826,  Edward  Barker  made  his  will,  and  he  thereby  devised  his 
estates  to  trustees,  in  trust  t<?  settle  the  same,  (subject  to  certain  annuities,)  so 
as  to  be  attached  to  the  dignity  of  Viscount  Lake,  to  the  intent  that,  so  far  as 
the  rules  of  law  and  equity  would  admit,  the  person  for  the  time  being  enti- 
tled to  the  dignity,  might  be  entitled  to  the  estates.  No  mention  was  made 
in  the  testator's  will  of  the  charges  he  had  paid  off. 

The  testator  died  in  1835. 

•The  question  was,  whether  the  two  charges  of  9500/.  and  1500/.    [*150] 
had  merged  in  the  testator's  real  estate,  or  subsisted  as  part  of  his 
personal  estate. 

Mr.  James  Russell,  for  the  plaintiff,  the  surviving  trustee. 

Mr.  Kindersley  and  Mr.  Neate,  for  the  devisees  of  the  real  estate,  con- 
tended that  the  charges  were  merged,  and  relied  on  Astley  v.  Milles,(a)  Tyler 
r.  Lake.{b) 

Mr.  Blenman,  (in  the  absence  of  Mr.  Pemberton,)  contra,  for  the  de- 
fendants Cartwright  and  Wright,  who  represented  the  personal  estate  of  the 
testator. 

Mr.  Maclean,  for  other  parties. 

The  Mastlr  of  the  Rolls: — The  question  is,  whether  it  is  to  be 
collected  from  the  circumstances  of  these  transactions,  that  Mr*  Barker  in- 
tended that  these  charges  should  continue  to  be  subsisting  charges  against 
his  heir  and  devisees,  in  favor  of  his  legal  personal  representatives. 

[His  Lordship  fully  stated  the  circumstances  of  the  case,  and  the  several 
deeds,  and  proceeded.] 

Having  executed  the  deed  of  1813,  the  testator  would  have  been  very 
much  surprised,  if  he  had  been  told  that  the  charges  were  to  be  suljgisting  as 

(a)  1  Simons,  298.  (*)  4  Sim.  359. 
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against  his  heir :  by  his  will  he  annexed  the  estate  to  the  title  of  honor, 
without  any  intimation  of  intention  to  merge  the  charges ;  but  I  am  of  opin- 
ion, that  under  these  circumstauces,  the  charges  are  to  be  considered  as  not 
existing.[l] 


[#151]  *  Another  question  arose  in  this  case  on  the  will  of  the  testator ; 
the  first  trusts  on  which  he  devised  his  estates  were,  during  the  life  of 
his  niece,  Lady  Borough,  to  pay  her  an  annuity  of  2002.  a  year,  for  her  sepa- 
rate use,  without  power  of  anticipation,  and  a  like  annuity  to  Mrs.  Brooks ; 
and  he  proceeded  in  the  following  terms :  "  and  to  the  intent,  that  the  same 
trustees,  their  executors,  administrators  and  assigns  shall,  during  the  life  of 
my  niece  Elizabeth,  wife  of  Colonel  Sir  John  Harvey,  and  the  lives  and  life 
of  her  five  daughters,  and  the  survivors  and  survivor  of  them,  receive  out  of 
the  rents  and  profits  of  the  same  estates,  a  like  annuity  of  200/.,  and  stand 
possessed  of  the  same,  upon  the  like  trusts,  for  my  said  niece  Elizabeth  Har- 
vey, during  her  life,  as  are  herein  before  mentioned  respecting  the  annuities 
raisable  for  my  said  nieces,  Anna  Maria  Borough  and  Annabella  Brooks : 
and  after  her  death,  upon  the  like  trusts,  for  her  jsaid  daughters  and  the  sur- 
vivors and  survivor,  and,  while  more  than  one  shall  be  living,  to  be  divided 
between  them  in  equal  shares." 

It  appeared,  upon  inquiry  before  the  Master,  that,  at  the  date  of  the  will, 
and  at  the  death  of  the  testator,  Lady  Harvey  had  five  sons  and  only  one 
daughter. 

On  this  point  Harrison  v.  Harrison,(a)  Oarvey  v.  Hibbert,(b)  Tompkins 
v.  Tompkins,(c)  were  cited. 

The  Master  op  the  Rolls  held  that  the  daughter  of  Lady  Harvey 
alone  would  be  entitled  to  the  annuity  for  life,  on  the  death  of  her  mother.[2] 

(a)  I  Russ.  &  M.  72,  (b)  19  Ves.  125.  (c)  19  Ves.  126. 

[1]  "If  the  same  person  becomes  absolutely  entitled  to  an  estate,  and  to  a  sum  of  money  which 
is  charged  upon  it,  this  court  will  deem  the  charge  to  have  become  merged  in  the  estate,  or  to 
have  become  extinguished ;  unless  it  shall  appear,  that  the  owner  of  the  estate,  and  of  the  charge 
intended  otherwise.  For  the  purpose  of  showing  the  intention,  evidence  direct  and  presumptive 
may  be  resorted  to.  The  presumption  being,  that  when  the  owner  of  an  estate  pays  off  a  charge, 
he  does  It  for  the  relief  of  the  estate,  a  cotemporaneous  transfer  of  the  charge  to  a  trustee  must 
be  considered  as  one  of  the  grounds  upon  which  the  presumption  may  be  rebutted ;  but  no 
instance  has  been  cited  in  which  such  a  transfer  has  of  itself  been  held  to  be  decisive  evidence 
against  the  pretumption,  and  I  am  of  opinion  that  it  ought  not  to  be  so."  Lord  Langdale,  M.  R-, 
Hood  v.  PhiUipe,  3  Beav.  517,  518.  Et  vide  The  Earl  of  Clarendon  v.  Barham,  1  Yo.  &  Coll.  C. 
C.  688, 702. 

[2]  The  legatee  must  accurately  answer  the  description  in  the  bequest ;  and  m  this  instance,  there 
was  but  one  daughter  to  comply  with  the  requisition.  Vide,  Mareh  v.  Hague,  1  Edw.  Ch.  Rep.  1S& 
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*Pyke  v.  Northwood.  [*152J 

183S:  Xovrmber  2,  3. 

A  yearr/  tenant,  having  the  option  of  purchasing  the  property,  filed  his  bill  against  the  landlord,  for 
a  specific  performance  of  the  contract  for  sale  ;  the  landlord  having  proceeded  to  eject  the  plain- 
tiff, the  latter  applied  for  an  injunction  to  restrain  him  :  but  the  court  declined  granting  it,  ex- 
cept oa  the  terms  of  the  plaintiff  undertaking  to  continue  to  pay  the  rent,  without  prejudice. 

The  defendant  in  this  case  entered  into  an  agreement  with  the  plaintiff  for 
kiting  to  him  a  house  and  premises  for  two  years,  with  an  option  of  purcha- 
sing it  within  that  period.  The  plaintiff  entered  into  possession,  and  some 
time  after  the  two  years  had  expired,  he  filed  a  bill  for  a  specific  performance 
of  the  agreement  for  purchasing,  The  defendant  insisted,  that  the  plaintiff 
had  not  availed  himself  of  the  option  within  the  time  limited,  and  that  the 
contract  had  been  abandoned,  and  he  gave  the  plaintiff  notice  to  quit,  and 
commenced  an  action  of  ejectment  against  him  to  recover  possession  of  the 
premises. 

Mr.  Ptmberton  and  Mr.  Bilton  how  moved  for  an  injunction  to  restrain 
the  defendant  from  proceeding  in  the  action  of  ejectment,  and  from  com- 
mencing any  other  action  at  law. 
Mr.  Chandless,  contra. 

The  Master  of  the  Rolls  considered,  from  the  subsequent  cgnduct  of 
the  parties,  that  a  contract  for  purchase  still  existed  ;  but  he  said,  that  he 
would  not  grant  the  injunction,  except  on  the  terms  of  the  plaintiff  under- 
taking to  contiuue  to  pay  the  rent  without  prejudice  to  any  question  in  the 
cause. 


It  was  subsequently  agreed  that,  in  lieu  of  the  undertaking,  the  plaintiff 
should  pay  the  purchase  money  into  court. 


•Richardson  v.  The  Bank  op  England.  [*153] 

1838:  November  J. 

Oa*b  application  being  made  to  the  court  below  to  stay  the  execution  of  an  order  pending  an  ap- 
P*li  the  party  applying  pays  the  coats ;  but  where,  before  the  motion  to  stay  proceedings  has 
b*&  decided,  the  court  above  reversed  the  order  below :  Held,  that  the  costs  of  the  motion  ought 
fcfccasfcinthei 


h  this  case,  upon  the  motion  of  the  plaintiffs,  an  order  was  made,  at  the 
&**  that  the  defendant,  Mr.  Thomas,  should  pay  into  court  the  sum  of 
21j561i;  the  defendant  appealed  from  the  order,  and  gave  notice  of  motion 
o(  an  application  to  'this  court,  to  suspend  the  order  for  payment  until  the 
appeal  had  been  decided :  the  motion  stood  over,  and  came  on  after  the  Lord 
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Chancellor  had  reversed  the  order  for  payment,  and  the  question  now  raised 
was,  who  should  pay  the  costs  of  the  motion. 

It  was  said,  that  where  a  party  applied,  out  of  the  common  course,  for  an 
indulgence,  it  was  only  granted  him  on  payment  of  the  costs. 

Mr.  Tinney^  for  the  plaintiffs,  Mr.  Pemberton,  contra. 

The  Master  of  the  Rolls  : — In  ordinary  cases,  the  party  applying  to 
stay  the  execution  of  an  order  pays  the  costs  of  the  application,  on  the  as- 
sumption of  the  correctness  of  the  order  appealed  from  ;  but  here,  the  order 
having  been  reversed  before  the  motion  was  heard,  no  such  presumption 
exists,  and  the  costs  ought,  therefore,  to  be  costs  in  the  cause. 


[*154]  #Scott  v.  The  Earl,  op  Scarborough 

1838:  November  12,  13  ;  December  20, 

A  testator  gare  real  and  personal  estate  to  trustees,  to  accumulate  the  vents,  &c,  for  twenty 
years  after  his  decease  ;  and,  after  certain  payments,  to  stand  possessed  of  the  accumulated 
fund,  in  trust  for  all  and  every  the  child  and  children  of  his  children,  A.,  B.  and  C,  "  now  born 
or  who  shall  hereafter  be  bom,  during  the  lifetime  of  their  respective  parents,*'  as  should  attain 
twenty-one  or  marry  with  consent,  and  whether  born  or  unborn  when  any  other  of  them  attain 
the  age  or  time  aforesaid,  and  their  respective  executors,  administrators  and  assigns." 

At  the  expiration  of  the  twenty  years  there  were  several  children  of  B.  who  had  attained  twenty- 
one  ;  but  A.  and  B.  were  still  living :  Held,  that  the  grand-children  had  vested  interests  in  the* 
fund,  subject  to  be  divested  or  diminished  in  the  event  of  there  being  other  children  of  A.  or  B. 
who  should  attain  twenty-one  or  marry. 

Held  also,  that,  in  the  meantime,  the  grand-children  who  had  attained  vested  interests  were  enti- 
tled to  the  income  of  the  accumulated  fund. 

A  testator  being  entitled  to  a  sum  of  15,000/.  raisable  out  of  an  estate,  bequeathed  the  same  to 
trustees,  on  trust,  during  twenty  years,  to  invest  the  interest  and  accumulate  the  same  by  way 
of  compound  interest ;  and,  subject  to  certain  payments,  he  gave  "  the  15,0001  and  the  in- 
terest and  accumulations  of  the  same,"  for  the  benefit  of  the  children  of  A.  B.,  and,  after  the 
end  of  twenty  years,  he  directed  "  the  principal  of  the  said  sum  of  15,000/."  to  merge  in  the 
estate.  In  other  parts  of  the  will  the  testator  had  referred  to  the  fund  given  to  the  children  of 
A.  B.,  as  "  the  interest  of  the  said  sum  of  J  5,000/.,  and  as  "  the  sum  of  J  5,000/." :  Held,  that, 
the  children  of  A.  B.  were  entitled  to  the  accumulated  interest  only,  and  not  to  the  capital  sum 
of  15,000!. 

The  question  in  this  cause  arose  upon  the  construction  of  the  will  of  Sir 
George  Chad. 

He  was  entitled  to  certain  estates  called  the  Thursford  and  Pinckney  estates, 
which  were  limited  to  the  use  of  himself,  for  life,  with  remainder  to  the  use 
of  his  eldest  son,  for  life,  with  remainder  to  the  use  of  the  issue  male  of  his 
eldest  son,  with  other  remainders  over,  the  ultimate  limitation  being  to  his 
own  right  heirs.  The  Pinckney  estate  was  subject  to  a  term  of  600  years, 
for  securing  a  sum  of  15,6451.,  charged  thereon  for  the  benefit  of  the  testa- 
tor himself;  and  was  also  subject  to  some  limitations,  preceding  the  last,  to 
which  the  Thursford  estate  was  not  subject. 
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The  testator  was  also  entitled  to  certain  real  estates,  situate  at  Thursford 
and  elsewhere,  which  were  not  settled. 

The  testator  at  the  date  of  his  will  and  at  the  time  of  his  denth    flSS] 
had  four  children— the  defendants  Sir  Charles  Chad,  George  Wil- 
liam Chad  and  Mrs.  Thomlinson,  and  Cecilia  Rachel  Chad,  (now  deceased.) 

Sir  Charles  Chad  was  married  and  had  one  child  only,  the  defendant 
Edward  Henry  Chad.  ' 

Mrs.  Thomlinson  (who  had  married  in  the  year  1803)  had  seven  children 
all  of  them  daughters.  ' 

The  testator,  by  his  will,  made  provision  for  his  grand-children  (the  younger 
children  of  his  children)  bora  and  to  be  born,  by  means  of  the  rents  of  a  por- 
tion of  his  unsettled  estates  and  the  charge  of  15,645/.  on  the  Pinckncy 
estate,  in  a  way  which  occasioned  the  questions  arising  in  this  cause. 

The  will  was  dated  the  fiftluiay  of  June,  1814,  and  thereby,  after  reciting 
the  limitations  of  the  settled  estates  and  the  charge  on  the  Pinckney  estate 
part  thereof,  of  the  sum  of  15,645/.,  and  after  disposing  of  the  ultimate  re' 
mainder  of  the  settled  estates,  which  was  Tested  in  his  own  right  heirs  he 
devised  certain  parts  of  his  unsettled  estates  to  his  trustees  and  their  heirs,  to 
the  use  of  them,  their  executors,  administrators  and  assigns,  for  the  term  of 
300  years,  on  trust  that  the  trustees  should,  by  sale  or  mortgage  of  the  estates 
or  any  part  thereof,  or  by,  with  and  out  of  the  yearly  rents  and  profits  of  the 
same  in  the  meantime,  levy  such  sums  as  hfs  personal  estate,  not  specifically 
disposed  of,  should  be  insufficient  to  pay  off  his  funeral  expenses,  debts  and 
legacies,  and  should  apply  the  money  so  to  be  levied  in  the  discharge  of  the 
said  funeral  expenses,  debts  and  legacies;  and,  subject  thereto,  should  receive 
all  the  rents,  issues  and  profits  which,  during  the  term  of  twenty 
•years  next  after  hfs  death,  should  become  due,  and  invest  the  same    [*1561 
in  their  names  in  the  public  funds,  or  on  real  securities ;  and  invest 
the  same  in  such  manner  that  all  the  rents,  funds  and  securities,  and  the  re- 
sulting income  thereof  might,  during  the  whole  term  of  twenty 'years,  accu- 
mulate in  the  nature  of  compound  interest:  and  should  stand  possessed  of 
such  rents,  funds  and  securities,  on  trust,  in  the  first  place,  to  discharge  the 
moneys  which,  under  the  trusts  aforesaid,  should  have  been  raised  for  pay- 
ment of  his  funeral  expenses,  debts  and  legacies,  to  the  intent  that  the  estates 
might  be  wholly  exonerated  therefrom.    And,  in  the  next  place,  on  trust  that 
the  trustees  should,  out  of  the  said  rents,  funds,  securities  and  accumulations 
levy  6000/.,  and  invest  the  same  in  the  public  funds  or  real  securities  and 
stand  possessed  thereof,  in  trust  for  all  the  children  of  Charles  Chad' who 
should  be  born  in  his  lifetime  or  in  due  time  after  his  decease,  who  being 
sons,  (but  not  an  eldest  or  only  son  for  the  time  being)  should  attain  the  age 
of  twenty-one  years,  or,  being  daughters,  should  attain  that  age  or  marry  in 
equal  shares.    But  if  there  should  be  no  such  child,  the  trustees  were,  out  of 
the  accumulated  fund,  to  raise  and  cause  to  be  paid  to  Charles  Chad  the  sum 
of  2000/.  for  his  own  use  and  benefit    And,  after  raising  the  sum  of  6000/. 
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or  2000/.,  as  the  event  might  be,  the  trustees  were  to  stand  possessed  of  so 
much  of  the  accumulated  fund  as  should  remain,  "  in  trust  for  all  and  every 
the  children  and  child  of  the  said  George  William  Chad,  Frances  Mary 
Thomlinson  and  Cecilia  Rachel  Chad,  now  born,  or  who  shall  hereafter  be 
born  during  the  lifetime  of  their  respective  parents,  or  as  to  the  said  George 
William  Chad,  in  due  time  after  his  decease,  and  who,  being  a  son  or  sons, 
but  not  being  an  eldest  or  only  son  for  the  time  being,  of  either  of  my  said 
sons,  or  of  the  said  Frances  Mary  Thomlinson,  shall  attain  the  age  of 
[#157]  twenty-one  years,  or  who,  being  *a  daughter  or  daughters,  shall 
attain  the  age  of  twenty-one  years,  or  marry  with  consent ;  and 
whether  born  or  unborn  when  any  other  of  them  attain  the  age  or  time 
aforesaid,  and  their  respective  executors,  administrators  or  assigns,  to  be 
divided  between  or  among  "the  said  children,  if  more  than  one,  in  equal 
shares,  by  the  head  and  not  by  the  stock ;  and  if  there  shall  be  but  one  such 
child,  the  whole  to  be  in  trust  for  that  one,  his  or  her  executors,  administra- 
tors and  assigns."  And  if  there  should  be  no  such  child,  he  directed  the 
trustees  to  convert  the  accumulated  fund  into  money,  and  invest  the  money 
to  arise  from  it,  in  the  purchase  of  real  estates,  to  be  conveyed  to  the  same 
uses  and  upon  the  same  trusts  as  his  settled  Thursford  estates  were  subject. 
And  his  will  was,  that,  notwithstanding  the  protraction  of  the  accumulation 
before  directed  to  be  made,  the  share  or  respective  shares  of  each  of  his  said 
grand-sons  who  should  attain  the  age  of  twenty-one  years,  and  the  share  or 
respective  shares  of  each  of  his  grand-daughters  who  should  attain  that  age, 
or  marry  with  consent,  of  or  in  the  said  ultimate  surplus  or  residue,  and  who 
would  then  have  been  entitled  to  the  same,  if  the  said  period  of  twenty  years 
had  expired  by  effluxion  of  time,  should  be  an  interest  vested,  or  interests 
vested  in  them  respectively,  and  be  paid,  transferred  and  assigned  to  them 
and  to  their  respective  executors  and  administrators  accordingly. 

And  there  was  a  proviso,  that  the  term  of  300  years  should  cease  when 
the  trusts  thereof  were  performed  :  and  after  the  determination  of  the  term, 
the  estates  therein  comprised  were  devised  to  the  same  uses  as  the  Thursford 
estate. 

And  then,  after  devising  certain  advowsons,  and  giving  the  manor 
[*158]  of  Bagthorpe  and  other  estates  to  his  *son  George  William,  with  re- 
mainder to  his  issue,  and  various  remainders  over,  and  giving  power 
of  selling,  leasing  and  exchanging  his  devised  estates,  making  provision  for 
his  daughter  Cecilia  Rachel  and  giving  several  legacies,  he  bequeathed  to 
his  trustees  the  sum  of  15,645/.,  secured  to  him  on  the  Pinckney  estate  under 
the  trusts  of  the  term  of  -600  years,  upon  trust  to  apply  the  same,  or  a  com- 
petent part  thereof,  on  or  towards  the  making  good  the  deficiency  (if  any)  of 
his  personal  estate,  in  the  discharge  of  hi3  funeral  expenses,  debts  and  lega- 
cies ;  and  subject  thereto,  upon  trust,  that  the  trustees  should,  during  the  term 
of  twenty  years  next  after  his  death,  receive  the  interest  and  annual  produce 
of  the  said  sum  of  15,645/.,  and  invest  such  interest  and  annual  produce  in 
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the  public  funds,  or  on  real  securities,  and  repeat  such  receipts  and  invest- 
ments, so  that  the  said  residue  and  the  interest  thereof  and  the  resulting  in- 
come and  produce  of  the  same  might,  during  the  said  term  of  twenty  years, 
accumulate  in  the  nature  of  compound  interest. 

And  at  the  end  of  the  said  period  of  twenty  years,  he  directed,  that  the 
trustees  should  stand  possessed  and  interested  in  the  interest  of  the  said  sum 
of  15,6451,  or  so  much  thereof  as  should  remain  after  answering  such  trusts 
and  purposes  aforesaid,  and  the  stocks  and  accumulations  of  the  same,  on 
trust  to  pay  and  make  good  to  his  son,  Charles  Chad,  the  sum  of  6000/.,  or 
2000/.,  which,  as  the  event  might  be,  might  be  raisable  from  the  accumula- 
tions before  directed  to  be  made  under  the  trusts  of  the  term  of  300  years. 
And  he  directed  that  the  trusts  declared  of  the  term  of  300  years,  and  the 
accumulations  to  be  made  under  the  same,  and  the  trusts  d<  dared  of  the  sum 
of  15,645/.,  and  the  interest  and  accumulations  to  be  made  of  the  :  ame, 
should  constitute  one  aggregate  fund,  for  the  .payment  of  the  aforesaid 
•sums  of  money,  and  be  resorted  to  co-ordinately,  and  without  any    [#159] 
priority  or  posteriority  between  them,  for  the  answering  the  purposes 
aforesaid ;  and  that,  subject  thereto,  the  said  15,645/.  and  the  interest  thereof 
and  the  accumulations  of  the  same,  ox  so  much  thereof  as  should  remain 
after  answering  the  trusts  and  purposes  afore  ;aid,  shou'd  be  in  trust  for  all 
and  every  the  children  and  child  of  his  son  George  William  Chad  and  his 
daughters  Frances  Mary  Thomlinson  and  Cecilia  Rachel  Chad,  now  born  or 
who  should  thereafter  be  born  in  the  lifetime  of  their  respective  parents,  and 
who,  being  a  son  or  sons,  but  not  being  an  eldest  or  only  son  for  the  time 
being,  of  either  of  his  said  tons,  or  of  the  said  Frances  Mary  Thomlinson, 
should  attain  the  age  of  twenty-one  years,  or  who,  being  a  daughter  or 
daughters,  should  attain  that  age  or  marry  with  such  consent  as  aforesaid, 
and  whether  born  or  unborn  when  any  other  of  them  attained  the  age  or 
time  aforesaid,  and  their  respective  executors,  administrators  and  assigns,  to 
be  divided  between  or  among  such  daughters  (if  more  than   one)  in  equal 
shares,  by  the  head,  and  not  by  the  stock  :  and  if  there  shall  be  but  one  such 
child,  the  whole  of  the  same  to  be  in  trust  for  that  one  child,  his  or  her  exe- 
cutors, administrators  or  assigns.    And  then  he  proceeded,  and  if  there  should 
be  no  such  child,  in  trust  for  the  person  or  persons  who,  at  the  end  of  the 
period  of  twenty  years,  would,  if  he  had  died  intestate,  have  been  his  next  of 
kin  under  the  statute  of  distribution. 

And  his  will  was,  that,  notwithstanding  the  protraction  therein  before  di- 
rected to  be  made,  the  share  or  respective  shares  in  such  interest  and  accu- 
mulations of  each  of  his  grand-sons  who  should  attain  the  age  of  twenty-one 
years,  and  the  shares  or  respective  shares  in  such  interest  and  accumulations 
of  each  of  his  grand-daughters  who  should  attain  that  age,  or  marry 
with  consent,  and  *who  would  then  have  been  entitled  to  the  same,  |*160] 
if  the  said  period  of  twenty  years  had  expired  by  effluxion  of  time, 
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should  b3  an  interest  vested,  or  interests  vested  in  them  respectively,  and  be 
transmissible  to  their  respective  personal  representatives. 

And  he  proceeded,  "  my  will  further  is,  that,  at  the  end  of  the  said  period  of 
twenty  years,  the  principal  of  the  said  sum  of  15,6452.,  or  so  much  of  the 
same  as  shall  then  be  a  subsisting  charge  on  the  said  estates  comprised  in  the 
said  term  of  600  years,  shall  sink  into  and  be  consolidated  with  the  freehold 
and  inheritance  of  the  said  estates,  and  the  then  residue  of  the  said  term  of 
600  years  shall  be  so  assigned  and  disposed  of,  as  to  merge  in  the  inheritance 
of  the  same." 

It  should  be  observed  that,  in  the  former  part  of  the  will,  the  testator,  in 
disposing  of  his  settled  estates,  subject  to  the  uses  before  the  limitation  to  his 
own  right  heirs,  made  one  disposition  of  the  Thursford  estate  and  the  other 
parts  of  the  settled  estates  which  were  not  subject  to  the  charge  of  15,645/., 
and  another  disposition  of  the  Pinckney  estate  which  was  subject  to  the 
charge ;  and  that  he  devised  the  Pinckney  estate  to  the  trustees,  for  the  term 
of  2000  years  ;  and,  after  reciting  that  he  had  laid  out  thereon  a  sum  of  2600J. 
and  another  sum  of  1255/.,  he  declared  the  trusts  of  the  term  of  2000  years 
to  be,  that  the  trustees  (after  failure  of  issue  of  his  body  entitled  to  the  estates 
under  the  limitations  in  the  settlement  of  his  will  in  favor  of  his  sods  and 
their  issue  male  and  female)  should,  by  sale  or  mortgage  of  the  same  estates, 
raise  the  sum  of  15,645/.,  then  a  charge  thereon  under  the  trusts  of  the  term 
of  600  years,  and  also  the  said  sums  of  2600/.  and  1255/.  amounting  together 
to  the  sum  of  19.500/.,  which  was  to  be  invested  in  land,  to  be  settled 
[•161]  to  the  same  uses  as  *the  Thursford  estate :  and,  after  the  trusts  de- 
clared of  the  charge  of  15,645/.,  the  will  contained  it  proviso,  that 
nothing  therein  expressed  or  contained  should  in  any  wise  revoke,  alter  or 
vary  the  trusts  for  raising  the  sum  of  15,645/.  under  the  trusts  of  the  term 
of  2000  years. 

By  a  codicil,  dated  the  6th  of  June,  1814,  (being  the  day  after  the  date  cf 
his  will,)  the  testator,  after  reciting  that,  under  the  trusts  of  his  will,  the 
trusts  of  the  term  of  300  years,  and  the  15.645/.  were  to  come  in  aid  of  his 
personal  estate  not  specifically  bequeathed  for  the  payment  of  his  debts  and 
legacies,  directed  his  executors  to  apply  his  personal  estate,  not  specifically 
bequeathed,  towards  payment  of  his  funeral  expenses,  debts  and  legacies; 
and  confirmed  the  trusts  declared  in  his  will  of  the  term  of  300  years  and  of 
the  15,645/.,  but  declared,  that  among  the  legacies  so  provided  for,  he  did 
not  include  certain  annuities,  or  two  legacies  of  1000Z.  each,  given  to  his 
daughters,  or  the  sum  of  19,500/.,  directed  to  be  raised  out  of  part  of  his 
estates  in  the  event  therein  referred  to,  and  that  his  personal  estate  was  to  be 
wholly  exempted  therefrom. 

The  testator  died  on  the  24th  of  November,  1815,  and,  consequently,  the 
term  of  twenty  years  from  his  death  expired  in  November,  1835.  Before 
the  expiration  of  the  term,  and  in  the  month  of  June,  1828,  the  daughter 
Cecilia  Rachel  Chad  died  without  having  been  married ;  the  eldest  son  and 
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heir,  Sir  Charles  Chad,  had  had  no  child,  except  his  son,  the  defendant  Edward 
Henry  Chad;  the  youngest  son,  George  William  Chad,  had  not  married; 
one  of  Che  daughters  of  Mrs.  Thomlinson  died,  at  the  age  of  about  five 
years,  in  the  year  1818;  and  a  son,  who  was  born  in  the  year  1816,  died 
soon  after  his  birth  :  so  that  the  only  grand-children  of  the  testator, 
•living  at  the  expiration  of  the  term  of  twenty  years,  were  the  son  [*162] 
of  Sir  Charles  Chad  and  the  six  daughters  of  Mrs.  Thomlinson,  who 
had  all  of  them  attained  the  age  of  twenty-one  years. 

The  personal  estate  not  specifically  bequeathed  being  insufficient  for  pay- 
meat  of  the  testator's  funeral  and  testamentary  expenses  and  his  debts  and 
legacies  other  than  those  excepted,  by  the  sum  of  3496/.  (to.  6cL  that  sum 
was  raised  or  made  up,  to  the  whole  amount  thereof,  out  of  the  rents  of  the 
estates  comprised  in  the  term  of  300  years,  and  the  interest  of  the  charge  or 
sum  of  15,645/.  and  the  accumulations  thereof;  and  the  remainder  of  such 
rents  and  interest  were  invested  and  accumulated  under  the  trusts  of  the 
will. 

The  bill  was  filed  by  the  six  daughters  of  Mrs.  Thomlinson  ;  and  the  ac- 
counts and  inquiries  directed  by  the  decree  in  July,  1837,  having  been  com- 
pleted, the  cause  came  before  the  court  on  further  directions,  the  material 
point  in  the  cause  being,  whether  the  trust  fund,  directed  by  the  testator's 
will  to  be  accumulated  during  the  term  of  twenty  years  next  after  his  de- 
cease, became  divisible  on  the  expiration  of  that  term  amongst  the  parties 
then  presumptively  entitled,  ( who  were  the  plaintiffs.)  the  six  daughters  of 
the  testator's  daughter  Mrs.  Thomlinson ;  or,  whether  the  period  of  the  dis- 
tribution of  the  fund  was  to  be  postponed  until  after  the  death  of  all  the  tes- 
tator's children,  Sir  Charles  Chad,  George  William  Chad  and  Mrs.  Thomlin- 
son :  and  if  so,  in  what  manner  the  interest  of  the  accumulated  fund  was  to 
be  disposed  of,  in  the  interval  between  the  expiration  of  twenty  years  and 
the  deaths  of  the  testator's  children. 
Mr.  Pmberton  and  Mr.  WiUcock,  for  the  plaintiffs. 
'Mr.  Txnney  and  Mr.  Roupell,  for  Mary  Scott  and  Mary  Frances    [*163] 
Cattley,  defendants  in  the  same  interest  as  the  plaintiffs. 
Mr.  G.  Richards,  and  Mr.  Sidebottom,  for  trustees. 
Mr.  Temple  and  Mr.  James  Campbell,  for  Sir  Charles  Chad. 
Mr.  Puller,  for  the  testator's  next  of  kin. 

In  this  state  of  things  it  was  contended  by  the  plaintiffs,  that,  according  to 
the  tme  construction  of  the  will,  the  sum  of  15,645/.  formed  part  of  the 
sno  to  be  divided  amongst  the  grand-children,  and  ought  to  be  raised  for 
that  purpose;  or,  if  not  the  whole,  at  least  that  the  sum  of  3496/.  0s.  6rf. 
<*?bt  to  be  so  raised  to  recoup  to  the  trust  fund  the  amount  which  had  been 
token  from  it  to  supply  the  deficiency  of  the  personal  estate  not  specifically 
kqoothei  It  was  further  contended  for  the  plaintiffs,  that  the  fund  be- 
canedirisible  a*  the  end  of  twenty  years  from  the  death  of  the  testator,  and 
therefore,  that  200/.  ought  now  to  be  paid  to  Sir  Charles  Chad,  and  that  the 
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remainder  ought  now  to  be  divided  equally  among  the  six  daughters  of  Mrs. 
Thomlinson  ;  or,  if  the  fund  was  not  actually  divisible  at  the  end  of  twenty 
years,  yet  that,  at  all  events,  the  shares  of  all  the  objects  then  living,  and 
who  had  attained  twenty-one  years  of  age,  became  vested  interests;  and 
that,  although  the  interests  might  become  partially  divested  by  the  coming 
into  esse  of  other  objects,  the  income  was,  in  the  meantime,  divisible  among 
the  objects  now  existing. 

On  the  other  hand  it  was  contended,  on  the  behalf  of  Sir  Charles 
[*164]  Chad,,  that  neither  the  sum  of  15,645/.,  nor  #the  sum  of  34951 0*. 
6tf.  as  part  of  it,  was  subject  to  the  trust ;  that  the  term  of  300 
years  and  the  sum  of  15,645/.  were  indeed  made  subject  to  the  deficiency  of 
the  personal  estate  not  specifically  bequeathed,  but  that,  if  they  had  been  re- 
sorted to  for  that  purpose,  they  ought  to  have  been  exonerated  by  rent  and 
interest  subsequently  received;  and  consequently,  that  payment  out  of  the 
rent  and  interest  was  proper,  and  the  whole  of  the  sum  of  15,645/.  ought 
now  to  sink  into  the  estate.  And  it  was  contended  for  Sir  Charles  Chad  and 
Mr.  George  William  Chad,  that  the  trust  fund  was  meant  for  the  benefit  of 
all  their  younger  children  to  be  born  in  the  lifetime  of  their  parents,  or  in 
due  time  afterwards;  and  consequently,  that  persons  entitled  to  shares  of  the 
trust  fund  might  yet  be  born  ;  and  they  insisted,  that  the  whole  fund  ought 
to  be  reserved,  and  in  particular  Sir  Charles  Chad  insisted,  that  6000/.  ought 
to  be  reserved  for  such  younger  children  as  he  might  himself  have. 

Ayton  v.  Ayton^a)  Mills  v.  Norris,(b)  Paul  v.  Comptonfa)  Whitbread 
v.  Lord  St.  John,(d)  Gilbert  v.  Boorma?i,(e)  Dqfflis  v.  Goldschfnidtjg) 
Mogg  v.  Mogg,(h)  Sprackling  v.  Ranier,(i)  Storrs  v.  Benbmo,{k)  Prescott 
v.   Long^l)   Shepherd  v.  Ingram,(m)  Dyer  v.  Dj/er,(n)  Gilmore  v.  Se- 

vern,(o)  Balm  v.  Balm,(p)  Kevern  v.  W  illiams^q)  were  cited. 
[•165]  'December  20. — The  Master  op  the  Rolls  : — The  clauses  of 
the  will  are  so  expressed  as  to  make  it  very  difficult,  if  not  impossible, 
to  reduce  them  to  a  clear  and  consistent  meaning ;  but  some  parts  are  clear, 
and,  on  a  consideration  of  the  whole,  it  appears  to  me  that  the  intention  of 
the  testator  and  the  true  effect  of  the  will  may  be  discovered. 

The  testator  intended,  that,  at  the  end  of  twenty  years  from  his  death,  the 
term  of  30U  years  should  cease;  and  that  the  16,645/.,  or  the  residue  of  it 
should  sink  into  the  estate  on  which  it  was  charged,  for  the  benefit  of  the 
persons  entitled  thereto ;  and  that  in  one  event,  (which  has  not  happened,) 
the  whole  of  the  15,645/.,  though  no  part  of  it  might  be  wanted  for  debts  or 
legacies,  should  be  raised  out  of  the  Pinckney  estate,  and  laid  out  on  the  trusts 
of  the  Thursford  estate. 

Subject  to  debts  and  legacies,  the  rents  of  the  estates  and  the  interest  of  the 

(a)  1  Cox,  327.  {b%.  5  Veg.  338.                 (c)  8  Ve«.  375.  (d)  10  Ve*.  152. 

(«)  11  Ve».  233.  (J)  1  Mer.  417.  (A)  1  Mer  654.  (0  1  Dick.  344. 

<*)  2  Myl  &  K.  46.  (/)  2  Yes  jun  690.  (m)  Ambler,  449.  (n)  1  Mer.  414. 

(o)  1  Bro.  C.  C.  581.  (p)  3  Sim  493.  (q)  5  Sim.  171. 
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15,5431.  were  to  accumulate  for  certain  objects ;  if  there  wore  no  objects  to 
take,  the  accumulations  of  the  rents  were  to  be  laid  out  in  land,  to  be  settled 
on  the  trtists  of  the  settled  Thursford  estates  :  the  accumulations  of  the  in- 
terest were  to  go  to  the  testator's  next  of  kin. 

The  trusts,  both  as  to  the  estates  comprised  in  the  term  and  the  rents 
thereof,  and  as  to  the  charge  of  15,645/.  and  the  interest  thereof,  were,  in  the 
first  place,  to  supply  any  deficiency  of  the  personal  estate  not  specifically  be- 
queathed. 

If  such  deficiency  were  supplied  out  of  the  300  years'  term,  there 
is  an  express  direction,  that  tfie  rents  should  #be  applied  in  exonera-    [#166] 
tioo  of  the  estate ;  there  is  no  express  direction  in  the  event  of  the 
deficiency  of  the  personal  estate,  not  specifically  bequeathed,  being  supplied 
oat  of  the  charge  of  15,645/. ;  but  there  is  a  direction,  that  the  trusts  of  the 
term  of  300  years,  aud  the  accumulations  to  be  made  under  the  same,  and 
the  trusts  declared  of  the  15,645/.  and  the  interest  and  accumulations  to  be 
made  under  the  same,  are  to  constitute  one  aggregate  sum  for  the  payment  of 
"  the  aforesaid  sums  of  money,"  "and  be  resorted  to  co-ordinately  and  with- 
out any  priority  or  posteriority  between  them,  for  answering  the  purposes 
aforesaid  f  and  I  am  of  opinion,  that  the  sums  of  money  here  referred  to  are 
the  sums  of  money  which  might  be  required  for  payment  of  funeral  expen- 
ses, debts  and  legacies,  as  well  as  the  sum  of  6000/.  or  2000/.  mentioned  in 
the  same  clause. 

The  testator  has  directed  that,  at  the  end  of  the  period  of  twenty  years, 
the  trustees  shall  stand  possessed  of  the  interest  of  the  15,645/.,  after  answer- 
ing the  purposes  before  mentioned,  on  the  trusts  therein  stated,  and  has  after- 
wards declared  that,  at  the  end  of  the  period  of  twenty  years,  the  sum  of 
15,645/.  or  so  much  thereof  as  shall  not  then  be  a  subsisting  charge,  shall 
sink  into  the  estate ;  if  this  were  all,  I  think  there  would  be  no  difficulty ; 
but.  in  an  intermediate  passage,  the  testator  has  directed  that,  subject  to  the 
former  payments  directed,  (viz.  the  deficiency  of  the  personal  estate  and  the 
6000/.  or  2000/.  mentioned.)  the  15,645/.  and  the  interest  thereof  should  be  in 
trust  for  (he  grand-children  for  whose  lienefit  the  accumulations  were  directed. 
This,  if  taken  literally,  is  inconsistent  with  the  subsequent  direction  that  the 
15,645/.,  or  part  of  it,  shall  sink  into  the  estate,  and  appears  to  ine  to 
be  also  inconsistent  with  the  preceding  clause  directing  "the  trustees    [#167] 
to  stand  possessed  of  the  interest  only,  and  with  the  general  scope 
and  intention  of  this  parr  of  the  will ;  and,  upon  the  effect  of  the  whole  clause 
token  together,  though  I  think  all  the  words  cannot  be  reconciled,  it  appears 
to  me  that  the  intention  was,  that  the  principal  or  capital  sum  of  15,645/. 
should  not  be  subject  to  the  trusts  for  the  grand-children,  or  ultimately  sub- 
ject to  supply  the  deficiency  of  the  personal  estate,  in  the  events,  which  hap- 
pened, of  the  rents  and  interest  being  more  than  sufficient  for  the  purpose; 
*ad  I  therefore  think,  that  the  trust  fund  consists  of  the  rents  and  interest 
and  the  accumulations  thereof,  after  deducting  the  amount  applied  in  making 
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good  the  deficiency  of  the  general  personal  estate  for  the  payment  of  the 
funeral  expenses,  debts  and  legacies. 

•The  next-question  relates  to  the  vesting  and  distribution  of  the  trust  fund. 

The  difficulty  arises  from  this,  that  the  will  is  so  expressed,  as  to  include 
among  the  objects,  children  born  during  the  lives  of  their  parents,  and  yet  to 
direct  distribution  at  the  end  of  twenty  years  from  the  testator's  death,  when 
the  parents  of  the  objects  were  living  and  might  have  more  children. 

Sir  Charles  Chad  and  Mr.  G.  W.  Chad  may  still  have  younger  children 
answering  the  description  of  the  objects.  If  a  distribution  be  made  amongst 
the  persons  answering  the  description  at  the  end  of  twenty  years,  those  who 
may  hereafter  come  into  existence  will  be  deprived  of  the  benefit  which  was 
apparently  intended  for  them ;  and  if  the  distribution  be  delayed  till  it  is 
ascertained  that  no  other  person  answering  the  description  can  come  into 
existence,  those  living  at  the  end  of  twenty  years  are  deprived  of  the 
[#168]  benefit  intended  *for  them,  if  the  testator  really  intended  the  fund  to 
be  then  divided  whatever  might  be  the  state  of  the  family. 

The  testator  has  expressed  himself  in  terms  which  show  that  he  contem- 
plated a  division  of  the  fund  at  the  end  of  twenty  years  from  his  death  ;  and 
if  he  had  described  the  objects  to  be  his  grand-children,  (younger  children  of 
his  children,)  or  all  such  grand-children  born  and  to  be  born,  as  many  as 
there  may  be,  it  would,  I  think,  have  followed  from  the  cases  which  were 
cited,  that  the  fund  would  have  vested  in  and  have  become  divisible  among 
the  grand-children  answering  the  description,  who  were  living  at  the  end  of 
the  term  of  twenty  yoars ;  the  generality  of  the  expression  "  all  my  grand- 
children" or  "  all  my  grand-children  born  and  to  be  born"  being  by  construc- 
tion, and,  as  it  is  said>  for  convenience,  limited  to  the  time  of  distribution, 
and  the  words  applying  to  after  born  children,  being  satisfied  by  giving  the 
benefit  of  the  bequest  to  those  born  after  the  testator's  death,  and  before  the 
period  of  distribution.  But  here,  the  gift  is  to  all  the  grand-children  answer- 
ing the  description,  who  are  "  now  born  or  who  shall  hereafter  be  born  dur- 
ing the  lifetime  of  their  respective  parents  ;  and  the  grand-children  who 
may  be  born  after  the  end  of  twenty  years  cannot  be  excluded  without  strik- 
ing these  words  out  of  the  will.  When  a  testator  directs  a  distribution 
amongst  all  of  certain  classes  of  children,  or  grand-children,  at  a  future  time, 
he  may  well  be  conceived  to  mean  all  such  of  the  several  classes  as  may  be 
then  living ;  but  when  he  says,  expressly,  that  he  means  all  such  of  the 
classes  as  may  be  born  in  the  lifetime  of  their  respective  parents,  he  excludes 
the  other  construction ;  and  I  think,  therefore,  according  to  the  true  con- 
.  struction  of  the  will,  the  testator  cannot  be  held  to  have  meant,  that 
[*169]  the  fund  should  be  "divided  at  the  end  of  the  twenty  years,  what- 
ever might  be  the  state  of  his  family,  or  to  exclude  children  of  his 
children  born  after  the  end  of  twenty  years  from  the  benefit  of  the  accumu- 
lated fund.  It  is  clear,  however,  that  he  intended  the  interests  to  vest  at 
twenty-one  years  of  age ;  and  I  am  of  opinion,  that  the  children  of  Mrs. 
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Thomlinson,  who  were  living  at  the  end  of  the  twenty  years,  took  vested 
interests  in  their  shares;  but  that,  for  the  purpose  of  admitting  after-born 
objects,  they  must  hold  those  vested  interests  subject  to  partial  divestment 
and  diminution,  iu  the  event  of  other  objects  coming  into  existence :  and  as 
to  the  200M.  given  to  Sir  Charles  Chad,  in  the  event  of  his  having  no 
younger  child  living  to  attain  twenty-one,  I  think  that  the  same  is  now  vest- 
ed in  him,  subject  to  be  divested  on  his  having  such  child. 

This  construction  does  not  indeed  reconcile  all  the  words  of  the  will,  but  it 
appears  to  me,  to  be  in  conformity  with  the  general  intention  of  the  testator, 
and  to  be,  on  the  whole,  the  true  effect  of  the  will,  and  it  is,  therefore,  to  be 
declared  as  follows  : — 

Declare,  that,  according  to  the  true  intent  of  the  will,  a  competent  part  of 
the  rents  of  the  estate  comprised  in  the  term  of  300  years,  and  of  the  interest 
of  the  charge  or  sum  of  15,645/.  in  the  will  mentioned,  and  of  the  accumula- 
tions of  such  rents  and  interest,  was  properly  applicable  to,  and  applied  in  the 
payment  of  so  much  of  the  testator's  funeral  expenses  and  debts,  and  of  his 
legacies  (other  than  such  as  are  excepted  in  the  first  codicil)  as  the  testator's 
personal  estate  not  specifically  bequeathed  was  insufficient  to  satisfy. 

Declare,  that,  according  to  the  true  intent  of  the  will,  and  in  the 
events  which  happened,  the  trust  fund  'accumulated  and  existing  at  [*170J 
the  end  of  twenty  years  after  the  testator's  death  became  and  was  vest- 
ed as  to  2000Z.  part  thereof,  in  the  defendant  Sir  Charles  Chad ;  and  as  to  the 
residue  thereof,  in  the  six  surviving  daughters  of  the  defendant  Frances  Mary 
Thomlinson,  subject  nevertheless,  as  to  the  said  sum  of  2000/.,  to  be  divested, 
in  the  event  of  the  said  Sir  Charles  Chad  having  any  child  who,  being  a  son 
(bnt  »ot  an  eldest  or  only  son)  shall  live  to  attain  the  age  of  twenty-one  years, 
or  being  a  daughter,  shall  live  to  attain  that  age  or  marry  with  consent ;  and 
subject,  as  to  the  shares  of  the  said  six  daughters  of  the  said  Frances  Mary 
Thomlinson,  to  be  partially  divested  and  diminished,  in  the  event  of  there 
being  any  child  of  the  said  Sir  Charles  Chad  and  George  William  Chad,  or 
any  other  child  of  the  said  Frances  Mary  Thomlinson  who,  being  nson  (but 
not  being  an  eldest  or  only  son)  shall  attain  the  age  of  twenty-one  years,  or 
vha  being  a  daughter,  shall  attain  that  age  or  marry  with  consent. 

Declare,  that,  in  the  meantime  and  until  such  divestment  or  partial  divest- 
ment as  aforesaid  shall  take  place  in  the  events  aforesaid,  the  interest  of  the 
said  sum  of  2000/.,  part  of  the  said  trust  fund,  is  payable  to  the  said  Sir 
Charles  Chad,  and  the  interest  of  the  residue  of  the  said  trust  fund  is  payable, 
in  equal  shares,  to  the  said  six  daughters  of  the  said  Frances  Mary  Thomlin- 
soa,  or  to  the  persons  entitled  to  receive  the  same  in  their  right,  respec- 

:K  As  to  Tested  interest  subject  to  divestment,  see  further  Nodine  v.  Greenfield,  7  Paige,  544. 
X'Dndi  v.  Bryce,  2  Keen,  284.    Ellia  v.  Maxwell,  3  Beav.  587. 
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[*171]  *Edgkcumbe  v.  Carpenter. 

1838:  November  7.     1839:  April!  7. 

Pending  a  suit  for  the  establishment  of  a  will  of  real  estate,  the  heir  at  law,  who  had  concanrd  in 

the  will  and  in  the  establishment  of  the  suit,  having  commenced  actions  of  ejectment  and  detinar 

to  recover  the  estate  and  the  title  deeds,  the  court,  on  the  application  of  the  trustee,  referred  it 

to  the  master,  to  inquire  what  proceedings  ought  to  be  taken  to  defend  the  actions,  and  mtrahxd 

the  actions  in  the  meantime. 
Under  special  circumstances,  an  injunction  was  granted,  on  the  application  of  a  defendant,  againrt 

a  co-defendant. 
A  trnstee,  acting  bona  fide  and  with  the  concurrence  of  the  heir  at  law,  under  a  will  which  wu 

supposed  to  be  valid  as  to  real  estate,  but  which  afterwards  turns  out  to  be  invalid,  is  entitled  to 

be  indemnified  out  of  the  personal  estate. 

The  testator,  by  his  will  (alleged  to  be  duly  executed  to  pass  real  estate,) 
gave  his  real  and  personal  estate  to  Richard  Carpenter  atid  M.  Bloom,  in 
trust,  to  pay  three-fourths  to  his  son  Edward  Bevati,  for  life,  and  one  fourth 
to  Mary  Edgecumbe,  for  life,  with  remainders  over.  The  testator  died  in 
1824,  and  this  bill  was  filed  in  August,  1837,  by  Miss  Ecfgecumbe  and  other 
persons,  some  of  whom  were  married  women  and  infants,  claiming  au  in* 
terest  in  the  real  and  personal  estate,  under  the  will  of  the  testator,  against 
Edward  Bevan  the  heir  at  law,  Richard  Carpenter,  the  other  trustee  under 
the  will,  and  other  persons.  The  object  of  the  bill  was  to  establish  the  will 
of  the  testator,  and  for  taking  the  usual  accounts  of  his  estate,  and  to  remove 
Mr.  Carpenter  from  being  a  trustee.  The  suit,  as  it  appeared,  had  been  com- 
menced with  the  privity  and  concurrence  and  at  the  instigation  of  the  heir 
at  law,  who,  since  1824,  had  acquiesced  in  the  will,  and  had  also  concurred 
with  the  trustee  in  the  management  of  the  real  estates,  in  granting  leases, 
cutting  timber  and  making  repairs. 

In  January,  1828,  however,  the  heir  at  law  having  discovered  that  the  will 

of  the  testator  was  invalid  so  as  to  pass  real  estate,  commenced  an  action  of 

ejectment  against  some  of  the  tenants  of  the  estate,  to  recover  possession. 

The  action  was  defended  by  the  trustee,  Carpenter,  and  a  verdict 

[*172]    was  found  in  favor  of  the  *heir  at  law,  and  against  the  validity  of 

the  will,  as  far  as  it  affected  the  real  estate. 

The  heir  at  law  then  commenced  other  actions  of  ejectment  against  the 
other  tenants ;  and  also  an  action  of  detinue  against  the  trustee,  to  recover 
the  title  deeds  of  the  estate. 

Mr.  Carpenter,  the  trustee,  thereupon  presented  a  petition  to  the  court, 
praying,  that  directions  might  be  given  him  as  to  what  proceedings  he,  as 
trustee,  ought  to  take  with  respect  to  these  matters,  and  for  an  injunction  to 
restrain  the  heir  at  law,  from  proceeding  in  the  mean  time,  in  his  actions. 

The  gentleman  who  acted  as  attorney  for  the  heir  at  law  in  the  actions, 
acted  also  as  the  solicitor  of  the  plaintiffs,  and  of  the  heir,  in  this  suit. 

Mr.  Pemberton  and  Mr.  Simons,  in  support  of  the  petition. 
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Mr.  Kinder sley,  for  the  heir  at  law,  opposed  the  granting  the  prayer  of 
the  petition. 

Mr.  Hull,  for  the  plaintiffs,  concurred  with  the  heir  at  law  in  resisting  the 
reference  and  the  injunction. 

The  Master  op  the  Rolls,  after  observing  on  the  course  which  had 
been  taken  by  the  plaintiffs,  in  resisting  the  application  of  the  trustee,  said, 

This  is  a  most  extraordinary  proceeding,  and  I  cannot  understand  on  what 
principle  the  plaintiffs  have  acted. 

A  bill  is  filed  for  the  purpose  of  establishing  a  certain  will  ;*  one 
of  the  defendants  is  heir  at  law :  he,  not  long  *after  the  bill  is  filed,    [*173| 
brings  an  action  of  ejectment  to  recover  possession  of  the  devised 
estate,  and  employs  for  his  attorney  the  same  person  who  acts  as  the  solicitor 
of  the  plaintiffs  in  the  suit  to  establish  the  will ;  and  while  these  proceedings 
are  going  on,  the  defendant,  who  is  the  trustee,  applies  to  the  court  to  know 
what  he  is  to  do,  whether  he  is  to  defend  the  action  or  not ;  the  testator  hav- 
ing died  in  1824,  the  will  remaining  undisturbed  by  the  heir  until  the  com- 
mencement of  the  proceedings  at  law.    It  is  perfectly  clear,  that  the  trustee 
is  entitled  to  the  protection  and  direction  of  the  court,  and  I  have,  therefore, 
no  hesitation  in  referring  it  to  the  Master,  to  inquire,  whether  any  and  what 
proceedings  ought  to  be  taken  by  the  trustee,  either  for  resisting  the  actions  . 
of  ejectment,  or  whether  he  should  take  any  and  what  proceedings  for  the 
purpose  of  establishing  the  will. 

The  question  which  remains  is,  whether  I  shall  stay  the  action  of  eject- 
ment in  the  meantime ;  and  the  only  difficulty  1  feel  is,  that  this  application 
is  made  by  one  defendant  against  a  co-defendant.f  1J  This  case  has  this 
specialty  in  it,  the  plaintiffs  are  prosecuting  this  suit  by  the  solicitor,  who  is 
the  attorney  of  the  defendant  who  is  proceeding  in  the  action  at  law ;  and 
looking  at  the  interests  of  the  infant  plaintiffs,  I  am  of  opinion,  that  they  can- 
not, under  these  circumstances,  be  properly  protected.  How  can  this  gentle- 
man bring  an  action  at  law  to  recover  the  same  estate  which,  at  the  same 
time,  in  a  suit  in  equity,  it  is  his  duty  to  protect?  And  seeing  that  their 
interests  cannot  be  duly  protected  by  the  solicitor,  and  it  appearing  that  the 
suit  is  under  the  control  of  Bevan,  and  not  of  the  plaintiffs,  I  think  I  may 
order  that  he  should  be  restrained  from  proceeding  until  further  order ;  and  I 
think  that  the  order  should  be  prefaced  with  a  declaration,  "  That  it 
appears  to  the  court  *that  the  actions  in  the  petitions  mentioned,  and  [*I74] 
this  suit,  are  both  prosecutedby  the  defendant,  Edward  Bevan." 


The  Master  reported,  that  no  proceedings  ought  to  be  taken  to  defend  the 
action,  or  establish  the  will. 
Edward  Bevan,  the  heir,  presented  a  petition  to  confirm  the  report  and 

[1]  Vide  Wedderburn  r.  Weddcrburn,  2  Beav.  208.     S.  C.  4  Myl.  &  Cr.  585.    Kinghom  v. 
Jli»*y,  2  Sim.  41. 
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dissolve  the  injunction  ;  and  Carpenter  presented  a  cross  petition,  praying 
that  Bevan  might  release  him  from  all  actions,  &c.,  for  acts  done  by  him  in 
the  execution  of  the  trusts  of  the  will,  and  to  indemnify  him  against  all  ac- 
tions, (Sec,  which  might  be  brought  by  the  lessees  against  him,  under  the  cove- 
nants in  the  leases. 

He  founded  this  application  on  the  ground,  that  Mr.  Edward  Bevan  had 
concurred  in  the  will,  and  also  in  the  acts  of  the  trustee,  and  had  received  a 
great  part  of  the  personal  estate  of  the  testator,  under  the  will,  out  of  which, 
the  trustee  insisted  he  ought  to  be  indemnified. 

Mr.  P ember  ton  and  Mr.  Simons,  in  support  of  the  petition  of  Carpenter. 

Mr.  Kinder sley)  contra. 

The  Master  of  the  Rolls  : — A  trustee  acting  bona  fide  under  the  will 
has  a  right  to  be  indemnified  out  of  the  estate  ;[1]  and  I  conceive  the  trustee 
here,  is  entitled  to  be  indemnified  out  of  the  personal  estate:  but  I  do  not 
acquiesce  in  the  proposition,  that  he  has  aright  to  get  that  indemnity 
[*176J  in  this  particular  proceeding ;  the  result  however  would  be,  'that 
litigation  of  a  much  more  expensive  character  would  take  place,  which 
it  is  to  the  interest  of  all  parties  to  avoid.(a) 


Shepherd  v.  Morris. 

1838 :  December  17, 18. 

The  court  will  not,  at  the  instance  of  a  defendant,  order  the  plaintiff  to  produce  document*,  ad- 
mitted to  be  in  his  possession  and  to  relate  to  the  matters  in  question,  for  the  inspection  of  the 
defendant 

Where,  however,  the  plaintiff"  called  upon  the  defendant  to  inspect  a  document  in  his,  the  plain- 
tiff's possession,  and  to  explain  several  errors  in  his  accounts  therein  alluded  to,  and  submits  to 
produce  the  same,  the  court  ordered  that  the  defendant  should  have  one  month's  time  to  an- 
swer, from  the  time  of  the  plaintiff's  depositing  the  account  with  his  clerk  in  court  for  the  defen- 
dant's inspection. 

Whether  a  plaintiff  can  deposit  a  document  with  his  clerk  in  court,  and  compel  the  defendant  to 
inspect  it  before  answering  ?  Quere. 

This  was  a  motion  on  the  part  of  the  defendant,  that  the  plaintiff  should 
leave  certain  documents  with  his  clerk  in  court  for  inspection  under  the  fol- 
lowing circumstances : — 

According  to  the  allegations  of  the  bill,  the  plaintiff,  a  Roman  cement 
manufacturer,  employed  the  defendant,  as  his  commission  agent,  for  the  sale 
of  cement,  allowing  him  for  his  trouble  a  stipulated  per  centage  on  the 
amount  received ;  that  the  defendant  from  time  to  time  rendered  accounts  to 
the  plaintiff,  but  which  the  plaintiff,  relying  on  the  integrity  of  the  defendant, 
did  not  very  accurately  examine. 

(a)  On  the  recommendation  of  the  court,  the  parties  compromised  all  their  differences. 
[1J  Vide  Cochrane  v.  Robinson,  11  Sim,  378. 
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In  1836,  the  plaintiff  borrowed  of  the  defendant  a  sum  of  750/.,  for  which 
he  gave  hills  of  exchange  and  deposited  a  lease  as  a  security.  In  December, 
1837,  the  defendant  quitted  the  employment  of  the  plaintiff,  and  afterwards 
brought  an  action  at  law  for  recovery  of  7001.  and  interest,  the 
amount  due  on  one  of  the  bills  of  'exchange.  The  bill  alleged,  that  [*176] 
no  settlement  of  accounts  was  come  to  between  the  plaintiff  and  de- 
fendant, at  the  time  when  he  quitted  the  employment  of  the  plaintiff,  or  at 
any  other  time  subsequently ;  and  that  the  plaintiff  had  since  discovered, 
that  the  defendant's  accounts  contained  many  inaccurate  and  false  entries, 
overcharges  and  omissions  of  and  concerning  his  sales,  receipts  and  pay- 
ments, on  account  of  plaintiff,  and  the  commission  owing  to  him  in  respect 
thereof;  and  had  received  various  moneys  for  which  he  had  not  credited  the 
plaintiff;  and  that  there  remained  other  circumstances  of  false  and  erroneous 
entries  yet  undiscovered.  The  bill  then  contained  the  following  statement: 
"  That  by  means  of  such  false  and  inaccurate  entries  and  omissions,  he  has 
been  defrauded  of  sums  to  a  considerable  amount  in  the  whole  ;  and  that  the 
sums  for  which  the  said  George  Morris  has  taken  credit  and  retained  a  com- 
mission as  received  by  him,  but  for  which  receipts  he  has  not  given  plaintiff 
credit  in  account,  amount  to  some  hundreds  of  pounds. 

"That  such  appear  and  are  shown  to  be  the  facts  in  and  by  a  report  in 
writing,  which  hath  been  made  to  plaintiff  by  Robert  Copeland  an  accoun- 
tant, upon  and  after  an  investigation  of  the  accounts  of  the  said  defendant  ; 
and  which  report  is  now  in  the  possession  of  plaintiff's  solicitor,  and  plaintiff 
is  willing  that  said  defendant  should  inspect  same,  and  he  ought  to  inspect 
the  same  and  explain,  if  he  can,  the  several  errors,  omissions  and  false  en- 
tries in  his  accounts  therein  alluded  to."  The  bill  contained  the  proper  in- 
terrogatories corresponding  to  all  these  statements,  and  prayed,  that  the  ac- 
counts might  be  taken  between  the  plaintiff  and  defendant ;  and  that  the 
lease  and  bills  might  be  declared  to  stand  as  a  security  for  the  balance  which 
might  be  found  due  to  the  defendant,  and  for  an  injunction  to  restrain  pro- 
ceedings at  law. 

*A  motion  was  now  made,  on  the  part  of  the  defendant,  to  the  follow-  [*177] 
ing  effect :  That  the  plaintiff  may,  within  a  week,  leave  with  his  fclerk 
in  court  the  cash  book  kept  by  the  defendant  as  the  commission  agent  of  the 
plaintiff,  and  the  several  weekly  accounts  sent  by  the  defendant  to  the  plaintiff, 
containing  the  account  of  the  sales  of  cement,  and  the  receipts  and  payments 
from  time  to  time  in  respect  thereof,  and  all  letters  written  by  the  said  plaintiff 
to  the  said  defendant  relating  to  the  said  accounts  and  addressed  Messrs.  Shep- 
herd &  Co.,  and  also  the  report  in  writing'  of  Robert  Copeland  the  accoun- 
tantmentioned  in  the  said  plaintiff's  amended  bill,  and  all  other  documents  and 
vouchers  relating  to  the  accounts  between  the  said  plaintiff  and  defendant, 
and  all  other  accounts  and  documents  which  the  plaintiff  by  his  said  amend- 
ed bill  requires  the  said  defendant  to  explain  and  in  the  possession  of  the  said 
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plaintiff,  with  liberty  for  the  defendant,  his  clerk  in  court,  agent  or  solicitor 
to  inspect  the  same,  and  to  take  copies  or  extracts  therefrom. 

The  motion  was  supported  by  an  affidavit  of  the  defendant  denying  the 
false  entries,  overcharges,  &c,  but  swearing  that  he  was  wholly  unable  to 
show  that  there  were  any  such  false  entries,  overcharges,  <fcc,  without  an  in- 
spection of  the  cash  book,  weekly  reports,  letters,  and  also  the  report  in  writing 
of  Copeland,  an  accountant  mentioned  in  the  plaintiff's  amended  bill,  and  all 
other  documents  and  vouchers  relating  to  the  accounts  between  the  defend- 
ant and  the  plaintiff  and  all  other  accounts  and  documents  which  the  plain- 
tiff, by  his  amended  bill,  required  the  defendant  to-explain. 

There  was  an  affidavit -filed  on  the  part  of  the  plaintiff  to  show 
[*178J    the  great  inconvenience  and  difficulty,  and  the  *injury  to  his  trade, 
which  would  result  from  the  inspection  and  depositing  of  the  docu- 
ments. 

Mr.  Pemberton  and  Mr.  Willcock,  in  support  of  the  motion. 

Mr.  Kindersley,  contra. 


Anon.,(a)  Spragg  v.  Corner,(b)  Wynne  v.  Griffith^c)  Micklethwait  v. 
Moore,(d)  Pickering  v.  Rigby,(e)  Princess  of  Wales  v.  Lord  Liverpoollg) 
Jones  v.  Leicis,(h)  Pen/old  v.  Nunn,(i)  were  cited. 

The  Master  of  the  Rolls,  after  referring  to  the  Practical  Register,  page 
161,  Hampden  v.  Hampden,{Ic)  Pickering  v.  Rigby,(e)  Jones  v.  Lewis,(l) 
overruled  by  Lord  EIdon,(m)  and  the  Attorney  General  v.  Brooksbank{n) 
said,  from  the  authorities  I  am  satisfied  that  I  cannot  order  the  plaintiff  to  pro- 
duce any  of  the  documents.fi] 

The  question  then  is,  whether  I  have  authority  to  make  nn  order  to  enlarge 
the  time  for  the  defendant's  putting  in  his  answer  until  the  accountant's  re- 
port shall  have  been  produced  by  the  plaintiff.  The  original  bill  in  the  case 
before  me  seeks  an  account,  and  states  errors  which  the  defendant  has  made 

in  the  accounts  rendered  by  him  to  the  plaintiff,  from  time  to  time, 
|*179]     whilst  he  was  in  the  plaintiff's  service,  some  of  which  *are  alleged  to 

be  wilful ;  all  the  statements  in  the  original  bill  are  answered  in  some 
shape  or  other;  and  then  the  plaintiff  amends  his  bill,  charging  the  defendant 

(«)  2  Dick.  778.  (b)  2  Cox,  109.  (c)  1  Sim.  &  Stu.  147. 

«*)  3  Mcr.  292.  (e)  18  Ves.  484. 

(g)  1  Swat*.  114.  [Lord  Langdale,  M  R.  considers  the  decision  in  this  case  as  "  founded  on  prin- 
ciples, which  upon  examination  would  fully  support  it."    See  the  note  of  Am.  Ed.  infra  p.  180] 

(A)  2  Sim.  &  Stu.  242. ;  4  Sim.  324.        (t)  5  Simons,  409.  (ft)  1  Bro  P.  C  250. 

(J)  2  Sim.  &  Stu.  242.  (m)  4  Sim.  324.  (*)  1  Younge  &  J.  439. 

[1]  The  defendant's  proper  course  was  to  file  a  cross  bill.  A  cross  bill  was  afterwards  filed  in 
this  case  ;  but  the  questions  which  then  arose,  have  no  connection  with  the  points  involved  in  &* 
above  decision.  Vide  S.  C.  4  Beav.  252.  As  to  the  necessity  of  a  cross  bill,  in  similar  cases ;  vi^ 
the  Commercial  Bank  of  Buffalo  v»  the  Bank  of  the  State  of  New  York,  4  Hill,  516.  KeUyi- 
Eckford,  5  Paige  548.  Brown  v.  Netoall,  2  Myl.  &  Cr.  573,  574.  2  Sim.  &  Stu.  244,  n.  3.  Tay- 
lor v.  Heming,  4  Beav.  238. 
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wilh  having  made  false  entries  and  mistatements  in  his  accounts.    [Here  his 
Lordship  read  that  part  of  the  bill  relative  to  the  report  in  writing  made  by 
the  accountant  in  the  possession  of  the  plaintiffs  solicitor.]    It  is  clear  the 
defendant  cannot  know,  without  the  production  of  the  report  in  writing,  what 
the  alleged  mistatements  are.     The  plaintiff  then  charges  that  it  is  the  defen- 
dant's duty  to  inspect  the  report  and  answer  the  charge ;  but  this  duty  the 
defendant  cannot  comply  withj  unless  the  plaintiff  will  permit  him  to  inspect 
the  document  in  question.    It  is  impossible  to  allow  the  plaintiff  to  say,  that 
the  defendant  shall  not  have  such  inspection,  and  at  the  same  time  permit 
him  to  call  for  an  answer  stating  the  result  of  such  inspection.    A  question 
has  sometimes  been  made,  whether  a  plaintiff,  having  deposited  a  document 
in  the  hands  of  his  clerk  in  court,  can  call  on  the  defendant  by  the  bill  to  in- 
spect it  there.    Can  he  in  such  a  case  compel  the  defendant  to  go  and  inspect 
the  document  when  it  has  been  deposited  1(a)    But  it  is  unnecessary  in  this 
case  to  decide  that  point,  for  the  plaintiff  here  offers  to  deposit,  and  the  defen- 
dant is  willing  to  inspect,  the  document  when  deposited.    In  Farttsworth  v. 
Yeomans[b)  the  defendant  obtained  an  order  for  further  time  to  answer,  be- 
cause *he  document  was  not  produced  for  inspection  as  soon  as  it  ought  to 
liave  been;  in  the  present  case  the  defendant  is  required  to  inspect,  and  the 
plaintiff  says  he  may  inspect,  if  he  will  pay  the  costs  of  the  present 
motion,  which  the  plaintiff  alleges  was  unnecessary.     If  the  'plaintiff    [*180] 
refuses  the  inspection  except  on  terms,  that  amounts  to  a  refusal  and 
cannot  be  allowed.     I  am  of  opinion,  then,  that  the  defendant  is  entitled  to 
an  order  for  one  month's  time  to  answer,  after  the  plaintiff  has  deposited  with 
his  clerk  in  court  the  accountant's  report,  as  to  which  documents  alone  an  or- 
*t  can  be  made.[l] 

«*  See  the  observations  of  Lord  Eldon  in  Tag g art  v.  Hewlett^  1  Mer.  499  ;  and  Auriol  v. 
Smtk,  18  Yes.  201,  and  204. 

'D2H«.l42. 

\\]  ha  later  ease  (July,  1841)  a  similar  question  arose  before  the  Master  of  the  Rolls,  who, 
*fttagfe  fefmg  an  order  upon  a  plaintiff  to  produce  documents,  yet  in  conformity  with  his  deci- 
■»■  m  Skefkerd  v.  Morrif,  extended  the  time  to  answer.  "  This  is  an  application  (he  says)  of 
adeseripoos  which  is  not  very  often  made.  Only  one  similar  case,"  (doubtless  alluding  to  the 
*to«,)  "has  come  before  me  ;  and  I  believe  there  are  very  few  cases  of  this  description  to  be  found 
*"■  the  books.  It  is,  however,  a  motion  which  is  quite  founded  in  justice,  if  the  circumstances  of 
T*  case  be  inch,  as  to  render  it  proper,  according  to  the  practice  of  the  court,  to  grant  the  applica- 
tor The  plaintiff  by  his  bill  states,  that  be  has  in  his  possession  certain  documents  which  he  does 
v*  k* forth,  not  because  they  are  not  a  material  part  of  his  case,  but  on  account  of  the  expense, 
*^  ae  often  to  produce  or  deposit  them.  The  question  which  is  raised  on  this  occasion  is,  whether 
»  »'•  exclude  the  defendants  from  that  which  he  offers  by  his  bill,  and  still  avail  himself  of  the 
proem  «f  the  coilrt  to  compel  the  defendants  to  put  in  their  answer  I  am  of  opinion,  that  there 
*  *J$c*at  authority  for  saying  that  he  is  not  entitled  to  do  so.  If  a  plaintiff  refer  in  his  bill  to 
doeaa»9fihi  his  possession  as  forming  part  of  his  case,  then,  whether  he  does  or  does  not  offer  to 
P™^  Uttm,  be  cannot  call  on  the  defendant  to  answer  until  he  has  seen  the  documents  which 
we  necessary  for  his  answer.  The  court  has  acted  on  that  principle  from  the  earliest  period,  and 
toe  case  «f  the  Prince*  of  WaU$  v.  Earl  of  Liverpool  was  by  no  means  the  first  case  on  the  point. 
Jftafea  «f  great  experience  have  said  that  they  could  never  understand  on  what  principle  that  case 
w»  feoaded,  Vat  I  believe  it  is  founded  on  principles,  which  upon  examination  would  ff'n"  *"*" 
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Extract  from  Order. 
"  The  court  doth  make  no  order  on  the  motion  for  the  production  of  the 
papers,  therein  mentioned ;  but  the  plaintiff  offering,  by  his  amended  bill, 
to  produce,  for  the  inspection  of  the  plaintiff,  a  certain  report  in  writing  of 
Mr.  Copeland  in  the  pleadings  named,  and  referred  to  in  the  said  notice  of 
motion,  but  not  having  deposited  the  same  with  his  clerk  in  court,  let  the 
defendaut  have  one  month's  time  to  answer  the  plaintiff's  amended  bill,  from 
the  time  of  being  served  with  a  notice  that  the  said  report,  is  so  deposited 
with  the  plaintiff's  clerk  in  court,  and  ready  for  his  inspection." 


Hopkinson  v.  Roe. 

1838 :  November  19,  20. 

Executors  held,  under  the  circumstances,  justified  in  appointing  an  agent  to  get  in  the  testator1* 
debts,  and  in  allowing  him  a  salary  for  his  trouble. 

Witnesses  having  been  examined  viva  voce  in  the  Master's  office,  it  is  irregular  afterwards  to  re- 
ceive their  affidavits  in  evidence. 

The  costs  of  transferring  funds,  from  the  name  of  a  testator  into  the  names  of  the  executors,  dis- 
allowed. 

The  sum  to  be  allowed  executors  for  the  expenses  of  transferring  a  large  sum  of  money  into  court 
is  one  guinea,  and  extra  brokerage,  was  therefore,  disallowed. 

This  case  came  before  the  court  upon  exceptions  to  the  Master's  report. 

The  testator,  a  tailor,  accumulated  a  considerable  fortune,  exceeding 
20,000/.,  a  large  portion  of  which  consisted  of  outstanding  debts.  By  his 
will  he  appointed  four  executors,  two  of  whom  renounced  ;  the  other  two, 
Mr.  Hopkinson  and  Mr.  Stones,  accepted  the  trusts ;  the  former  was  a  banker. 
th«  latter  a  linen  draper.  They  appointed  an  accountant  to  collect 
[*LS1]  the  book  debts,  which  *were  very  numerous  (nearly  400,)  and  the 
Master  had  allowed  the  executors  in  their  accounts  a  sum  of  246/. 
for  the  accountant's  commission,  being  after  the  rate  of  two  and  a  half  per 
cent. 

As  to  this  allowance  there  were  cross  exceptions:  the  plaintiffs  objected 
that  the  Master  ought  not  to  have  allowed  any  sum   whatever  for  the  ac- 

port  it.  What  is  asked  in  this  case  is,  that  the  plaintiff*  shall  produce  the  documents.  I  ** 
of  opinion  that  I  have  no  jurisdiction  to  make  such  an  order.  But  the  next  part  of  the  applica- 
tion is,  that  the  defendants  may  have  a  certain  time  to  answer  after  the  documents  have  been  pro- 
duced. This  is  what  the  court  has  done  before,  and  which  it  is  expedient  to  do  in  cases  which 
fall  within  the  rule."  Taylor  v.  Hewtwg,  4  Beav.  235.  And  see  Wedderbum  v.  Wedderburn,  2 
Beav.  212.  Althcugh,  in  general,  a  defendant  has  no  means  of  compelling  a  plaintiff  to  produce 
papers  to  be  used  as  primary  evidence  against  himself,  except  by  a  cross  bill ;  yet  if  a  paper  htf 
been  produced,  and  used  as  evidence  before  an  examiner,  by  the  plaintiff,  if  he  subsequently  *itb* 
draw  it,  and  refuse  to  let  the  defendant  or  his* witnesses  inspect  it,  the  court  will,  on  motion,  com- 
pel its  restoration  to  the  custody  of  the  examiner  for  the  purposes  of  the  examination.  Tht  Com- 
mercial Bank  ofBitfalo  v.  The  Bank  of  ike  State  of  New  York,  4  Hill,  516. 
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countant ;  on  the  other  hand,  Mr.  Stones,  by  his  exceptions,  insisted  that  the 
Master  ought  to  have  allowed  five  per  cent. ;  while  Mr.  Hopkinson,  the 
co-executor,  was  satisfied  with  the  allowance  of  two  and  a  half  per  cent.,  as 
to  which  he  supported  the  Master's  report. 

Mr.  Pemberton,  Mr.  Kindersley  and  Mr.  Koe,  for  the  plaintiffs,  ar- 
gued, that  executors  were,  under  very  special  circumstances  only,  al- 
lowed to  employ  an  agent  to  perform  the  duties  which  by  accepting  the 
office  of  executors,  they  had  undertaken  to  perform.  Weiss  v.  DUl.(a)  In 
that  case,  the  circumstances  of  which  were  very  special,  two  and  a  half  per 
cent,  was  allowed  for  the  remuneration  of  an  agent  employed  by  the  exe- 
cutors ;  but  Sir  John  I/each  doubted  whether  the  Master  ought  to  have  made 
them  any  allowance.  Here,  they  contended,  no  special  circumstances  had 
been  shown  which  authorized  the  employment  of  an  agent  to  get  in  the 
debts.  x 

They  urged  also,  that  Mr.  Stokes,  the  surviving  partner  of  the  testator, 
would  willingly  have  collected  the  debts  without  remuneration,  for  the  sake 
of  the  connection ;  and  as  to  the  allowance  of  five  per  cent.,  they 
objected  that  it  was  excessive  and  that  Mr.  Stones  had  'entered  into    [*182] 
an  agreement  with  the  accountant  for  an  allowance  of  two  and  a 
half  per  cent  only. 

Sir  C  Wetherell  and  Mr.  Girdlestone,  for  Mr.  Hopkinson,  contended  that 
the  Master  had  exercised  a  sound  discretion  in  making  the  allowance  of  two 
and  a  half  per  cent. ;  that  it  would  be  most  unreasonable  to  suppose  that  a 
banker,  by  proving  the  will  of  a  tailor,  thereby  took  upon  himself  the  duty 
of  personally  collecting  the  debts  of  his  testator,  especially  in  tijis  case,  where 
the  debtors  were  exceedingly  numerous,  and  resided  in  different  parts  of  the 
world,  and  where  some  of  the  debts  were  very  small. 

Mr.  Spence  and  Mr  Wood,  for  Stones,  contended  for  the  allowance  of  five 
per  cent. 

Mr.  Temple,  Mr.  Tinney,  Mr.  Stinton  and  Mr.  Beavan  appeared  for  other 
parties. 

The  Master  of  the  Rolls  said  that  the  surviving  partner  was  not  in 
all  cases  the  proper  person  to  collect  the  debts,[l]  as  he  might  have  an  in- 
terest in  conciliating  the  debtors,  for  the  sake  of  their  future  custom,  and  in 
refraining  from  pressing  for  payment ;  and  without  determining  the  amount 
which  the  Master  ought  to  have  allowed,  his  Lordship  said,  he  considered 

(a)  3  Mylne  &  K.  26. 

[1 J  "  It  appcara  to  be  a  well  settled  principle  of  commercial  law  that  upon  the  dissolution  of  the 
firm,  by  the  death  of  one  of  the  co-partners,  the  survivor  is  entitled  to  close  up  the  affairs  of  the 
concern ;  and  that  this  court  will  not  appoint  a  receiver,  and  deprive  him  of  that  right,  if  he  is 
responsible  and  acts  in  good  faith.  Here,  there  is  no  pretence  that  the  defendant  is  not  perfectly 
responsible ;  and  the  affidavits  show  that  he  is  engaged  in  closing  np  the  affairs  of  the  firm,  by  a 
competent  agent  with  all  reasonable  diligence."    Walworth,  Ch.,  Evans  v.  Evans,  9  Paige,  180. 
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that,  under  the  circumstances,  the  executors  were  justified  in  employing  an 
agent  to  assist  them  in  collecting  the  debts  of  the  testator.[l] 


Another  point  raised  on  these  exceptions  was  this :— In  the  proceedings  in 

the  Master's  office,  the  evidence  had  been  taken  viva  voce  under  the 

[*183]    sixty-ninth  order,  #1328;(a)  after  which  the  Master  had. received 

affidavits,  from  the  same  parties,  to  supply  some  defects  in  the  proofs, 

and  there  having  been  no  consent  or  acquiescence  on  the  part  of  the  persons 

who  complained  of  this  proceeding, 

The  Master  op  the  Rolls  considered  the  objection  good,  and  allowed 
the  exception  which  embodied  it. 


Another  exception  taken  by  Stones  was,  "  That  the  Master  had  not  allowed 
to  the  executors  any  sum  of  money  in  respect  of  commission  and  private 
transfer,  paid  by  him  and  his  co-executor  to  a  stock-broker,  in  respect  of  a 
transfer  of.  7000/.  new  four  per  cents,  and  4000/.  three  per  cent  consols,  stand- 
ing in  the  name  of  the  testator  at  his  death,  into  the  names  of  him  and  his  co- 
executor  ;  whereas  the  Master  ought  to  have  allowed  14/." 

It  was  objected  by  the  plaintiffs,  that  the  transfer  was  useless,  as  the  stock 
should  have  been  transferred  directly  by  the  executors,  from  the  name  of  the 
testator  into  the  names  of  the  legatees  or  purchaser,  without  incurring  the 
expense  of  the  intermediate  transfer. 

The  Master  of  the  Rolls  was  of  that  opinion,  and  overruled  this 
exception. 


Mr.  Stones. 'the  executor,  also  took  an  exception  to  the  Master's  report,  on 
the  ground,  "  That  the  Master  had  allowed  1/.  Is.  for  commission 
[*184]  paid  by  the  executors  *to  a  stock-broker,  in  respect  of  a  transfer, 
under  an  order  of  court  dated  the  4th  of  December,  1830,  into  the 
name  of  the  Accountant  General,  of  the  sum  of  14,648/.  three  per  cent,  con- 
sols, and  of  a  further  sum  of  4666/.  new  three  and  a  half  per  cents.,  standing 
in  the  names  of  the  executors ;"  whereas  he  ought  to  have  allowed  12/.  Is.  6d. 

For  the  plaintiffs  it  was  contended,  that  the  employment  of  a  broker  was 
only  for  the  purpose  of  indentifying  parties,  which  was  unnecessary  when 
money  was  paid  into  court;  that  the  broker  of  the  Accountant  General,  whose 
regular  charge  was  1/.  1*.,  should  have  been  employed ;  that  by  the  uni- 

(a)  Raw.  Appendix,  23. 

[1J  An  executor  or  guardian  may  employ  a  clerk  or  agent,  and  charge  the  estate  with  the  ex- 
pense, where  from  the  peculiar  nature  or  situation  of  the  property,  the  services  of  such  clerk  or 
agent  will  he  beneficial  to  the  estate ;  but  for  his  own  services  he  mnst  be  confined  to  the  allow- 
ance by  way  of  commissions,  as  fixed  by  law.  Vanderkeydm  v.  Vanderheyden,  2  Paige,  267. 
McWhorter  v.  Benson,  Hopk.  37.  Cairns  v.  Ckaubert,  9  Paige,  164.  Trustees  are  not  authoris- 
ed to  employ  a  clerk,  and  pay  him  out  of  the  income  of  the  estate  for  the  performance  of  services 
which  the  testator  intended  the  trustees,  or  any  of  them,  should  perform  in  person.  Henclty 
v.  Jam*;  5  Paige,  485.    3  Myl.  &  Cr.  51,  n.  1,  and  see  ibid.  n.  2- 
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rersal  practice  ia  the  Master's  office,  \L  1*.  only  was  allowed  for  a  transfer 
into  court ;  and  that,  therefore,  thq  executors  ought  not  to  be  allowed  the  11/. 
thus  uselessly  expended  by  them. 

The  Master  of  the  Rolls,  concurring  in  this  argument,  also  overruled 
this  exception,  (a) 


CUTBUSH   V.   CUTBUSH. 
1539 :  January  23,  February  26,  March  16. 

A  testator  directed  his  widow  to  cany  on  his  business,  until  his  youngest  child  should  attain  twenty - 
one ;  and,  for  that  purpose,  gave  her  ihe  "  entire  Use.  disposal  and  management  of  the  capital, 
*ock  and  effects  which  should  be  in,  due  and  owing  or  belonging  to  him,  in  his  said  trade,"  at 
toe  time  of  his  decease  ;  and  he  authorized  his  executors  to  augment  the  capital  employed  there* 
in  ;  the  executors  renounced,  and  the  widow  took  out  administration  :  Held,  that  the  specified 
property  of  the  testator  only  was  liable  to  the  debts  contracted  by  the  widow  in  carrying  on  the 
trade. 

This  snit  was  instituted  for  the  administration  of  the  estate  of  the  testator. 
Thomas  Cutbush,  by  his  will  (after  nominating  and  appointing 
Alexander  Randall  and  John  Cutbush  to  be  'trustees  and  executors    [*185] 
thereof  and  after  directing  his  said  executors  to  pay  and  discharge 
his  debts,  funeral  and  testamentary  expenses,  out  of  his  personal  estate)  willed 
and  directed,  that  his  wife,  Ann  Cutbush,  should  carry  on,  manage  or  con- 
duct his  trade  or  business  of  a  plumber,  painter  and  glazier,  at  Maidstone, 
until  his  youngest  child  for  the  time  being  should  attain  the  age  of  twenty- 
one  years,  if  his  said  trustees  and  executors  should  so  long  approve  thereof, 
and  for  the  purpose  of  enabling  her  to  carry  on,  manage  and  conduct  the  said 
trade  or  business,  the  said  testator  directed  that  she  should,  during  the  same 
j*riod  of  her  carrying  on  the  same,  have  the  occupation  of  the  messuage  or 
dwelling  house  in  which  the  same  was  then  carried  on,  and  the  entire  use, 
disposal  and  management  of  the  capital,  credits,  stock  and  effects  which 
should  be  then  due  owing  or  belonging  to  him  in  his  said  trade  or  business 
at  the  time  of  his  decease : 'and  he  thereby  authorized  and  empowered  the 
trostees  or  trustee  for  the  time  being  of  that  his  will,  so  long  as  his  trade  or 
business  should  be  carried  on  by  his  wife  as  aforesaid,  from  time  to  time  to 
angment  or  diminish  the  capital  employed  therein,  according  to  the  exigencies 
thereof,  and  as  they  might  in  their  judgment  deem  proper.     And  after  giving 
several  pecuniary  legacies,  the  testator  gave  and  devised  unto  Alexander 
Randall  and  John  Cutbush  all  his  real  and  personal  estate,  upon  trust  to  con- 
vert and  invest,  and  stand  possessed  thereof,  "and  of  the  clear  gains  and 
profits  of  his  said  trade  or  business  so  by  him  directed  to  be  carried  on  by  his 
said  vife  as  aforesaid,"  upon  certain  trusts  for  his  wife  and  children ;  and  he 
thereby  declared,  that  it  should  be  lawful  for  his  said  trustees  to  sell  and  dis- 

(a)  The  parties  afterwards  effected  a  compromise. 
Vol.  I.  15 
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pose  of  his  said  business  if  they  should  deem  it  most  prudent  and  advisable 
so  to  do  :  and  to  stand  possessed  of  the  money  arising  from  such  sale  upon 

the  same  trusts. 
[*186J  *The  executors  declined  to  act,  and  administration  was  granted  to 
the  widow,  who,  after  the  death  of  the  testator,  continued  to  carry  on 
the  trade,  in  the  course  of  which  she  had  incurred  several  debts  to  the  peti- 
tioners and  other  persons,  for  goods  for  the  purpose  of  the  trade ;  she  had, 
however,  dissipated  the  assets  and  become  insolvent :  600Z.  was  due  from  her 
to  the  testator's  estate,  and  700/.,  for  debts  incurred  by  her,  remained  unpaid. 
The  petitioners  carried  in  their  claims  before  the  Master  to  have  the  amount 
of  the  subsequent  trade  debts,  as  well  as  those  contracted  by  the  testator  him- 
self, paid  out  of  the  testator's  assets.  The  Master,  however,  rejected  all 
claims  for  debts  which  had  been  incurred  by  the  widow  after  the  testator's 
death. 

The  creditors  whose  debts  had  been  contracted,  by  the  widow,  subse- 
quently to  the  death  of  the  testator  now  presented  a  petition,  insisting  that 
they  were  entitled  to  be  paid  out  of  the  testator's  estate,  or  at  least  to  have 
the  estate  marshalled,  so  that  they  might  stand  in  the  place  of  the  testators 
creditors  who  had  been  paid  by  the  widow,  out  of  the  property  specifically 
directed  to  be  employed  in  carrying  on  the  trade,  and  which,  at  all  events, 
was  liable  for  subsequent  debts  :  the  petition  prayed  that  the  Master  might  be 
directed  to  receive  proof  of  the  petitioners'  debts,  and  that  the  same  might  be 
paid  out  of  the  testator's  estate. 

None  of  the  children  had  attained  twenty-one. 

Mr.  L.  Lowndes,  in  support  of  the  petition,  contended,  that  the  whole 
assets  of  the  testator  were  answerable  for  the  debts  incurred  in  carrying  on 

the  trade  for  the  benefit  of  his  estate. 
[*187]  'Secondly,  that  the  widow  had  most  probably  paid  off  the  debts 
existing  at  the  testator's  death,  with  the  assets  which  were  clearly 
liable  to  the  claims  of  the  petitioners,  and  even  out  of  the  produce  of  the 
goods  furnished  by  the  petitioners  after  the  testator's  death  ;  in  which  case, 
he  contended,  the  petitioners  were  entitled  to  have  the  assets  marshalled,  and 
to  stand  in  the  place  of  the  creditors  so  paid. 

Mr.  Pemberton,  and  Mr.  K.  Parker,  for  the  testator's  children,  contended, 
that  the  testator  had  limited  the  portion  of  his  estate  which  was  to  be  em- 
barked in  the  trade,  and  which  portion  alone  was  liable  to  the  claims  of  sub- 
sequent creditors. 

Ex  parte  Richardson,(a)  Ex  parte  Garland^b)  were  cited. 

Mr.  Kinder sley  and  Mr.  W.  C>  L.  Kcene,  for  the  widow. 

The  Master  of  the  Rolls  : — According  to  my  present  impression, 
I  think  the  testator  has  not  embarked  more  of  his  property  in  the  trade  thau 
was  therein  at  the  time  of  his  death :  he  intended  to  give  a  discretion  as  to 

(a)  3  Mad.  138.  (I)  10  Ves.  110,  and  see  Thompson  v.  Andrew,  1  Mylne  &  K.  116. 
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augmenting  it,  not  to  his  widow,  but  to  his  trustees  and  executors.  It  seems 
to  me,  that  any  person  dealing  with  one  carrying  on  trade  must  be  taken  to 
rely  on  the  personal  liability  of  the  party  conducting  it ;  but  the  security  is 
not  limited  to  the  personal  credit  of  the  party  where  the  testator  has 
directed  the  trade  to  be  carried  on  with  *his  assets  ;  without  autho-  [*188] 
rity  in  the  will,  executors  have  no  right  so  to  deal  with  the  property 
of  the  testator  and  carry  on  trade  with  the  assets;  a  party  therefore  who 
relies  on  the  credit  of  the  testator's  estate,  should  look  to  the  will  to  ascertain 
the  extent  to  which  the  testator  has  authorized  his  assets  to  be  embarked  in 
the  trade;  and  if  any  one  had  looked  at  this  will,  he  would  have  seen  that  it 
v as  limited  to  the  "  capital,  credits,  stock  and  effects  which  were  due,  owing 
or  belonging  to  him  in  the  said  trade  or  business  at  the  time  of  his  decease." 
I  will,  however,  look  into  the  case,  and  mention  it  again ;  perhaps,  in  the 
meantime,  some  authorities  may  be  found  on  the  point. 


No  further  authorities  having  been  produced, 

February  26. — The  Master  of  the  Rolls  said,  I  have  looked  into 
this  case,  and  remain  of  the  same  opinion,  that  the  petitioners,  who  were 
trade  creditors,  have  no  demand  on  the  general  assets  of  the  testator,  but  only 
on  that  part  which  is  specifically  described  in  the  will  of  the  testator,  and 
which  he  directs  his  wife  shall  have  the  sole  control  of. 

The  petitioners  are  entitled  to  an  inquiry,  as  to  what  has  become  of  this 
portion  of  the  assets,  but  it  must  be  at  their  own  expense. 


*VVillis  v.  Curtois.  [#189] 

IBB:  December  14. 

A  testator,  banng  three  places  of  residence  at  A.,  B.  and  C,  bequeathed  the  one  at  A.  to  his 
nephew ;  »od  also  "  ail  bin  carriages,  horses,  implements  and  his  live  and  dead  stock  and  chat- 
tels" ia  tod  about  the  house  and  premises  at  A. ;  "  and  also  bis  household  goods  and  furniture, 
pictures,  plate,  linen,  china,  liquors  of  all  sorts  and  brewing  vessels,  and  likewise  his  watches 
sod  peisoaal  ornaments :"  Held,  that  the  household  goods,  furniture,  &c.  at  B.  and  C.  passed  by 
t&e  bequest ; — bat  whether  a  bust  would  pass  under  the  latter  words,  quere  ? 

Masiueript  notes  of  a  physician,  of  his  attendance  on  a  patient,  and  which  were  bound  up  in 
Thames.  Held  to  pass  under  a  bequest  of  "  all  and  every  my  books  in  and  about  my  house" 
it  K. 

A  pocket-book  and  a  case  of  instruments,  usually  carried  about  the  person  of  a  testator,  Held  not 
to  pta  under  the  words  "  personal  ornaments ;"— but  whether  a  gold  pencil  case,  tooth-pick 
***,  lip-salve  box  and  eye-glass,  similarly  circumstanced,  would  pass,  quere  ? 

Thb  questions  in  this  case  arose  on  the  construction  of  the  will  of  Dr. 
John  Willis. 

1*  appeared  that  he  had  three  places  of  residence:  namely,  his  town  resi- 
dence in  Tenterden  Street,  a  residence  at  Shillingthorpe,  where  there  was  an 
establishment  for  the  care  of  insane  patients,  and  another  establishment  of 
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the  same  kind  at  Greatford.  These  two  establishments  were  conducted  by 
him  in  partnership  and  with  the  assistance  of  his  nephew,  the  present  plain- 
tiff, who  was  engaged  in  the  same  branch  of  the  profession. 

By  his  will,  dated  in  1835,  after  devising  to  the  plaintiff,  Francis  Willis, 
his  messuages,  &c,  at  Shillingthorpe ;  and  having  also  devised  to  him  all  his 
houses,  &c,  of  which  he  was  seised  or  entitled  for  an  estate  of  freehold  or 
for  terms  of  years,  he  proceeded  in  the  following  words  : — 

"  I  give  to  my  said  nephew,  Francis  Willis,  (the  plaintiff,)  all  the  live  and 
dead  stock  at  Shillingthorpe  aforesaid ;  I  give  to  my  said  nephew,  Francis 
Willis,  all  my  right  and  interest  in  a  certain  lease  of  the  house, 
[*190]  buildings,  lands  and  hereditaments  in  Greatford  'aforesaid,  now  in 
my  occupation,  from  the  Hon.  Charles  Compton  Cavendish,  granted 
to  me  for  a  term  of  fourteen  years,  five  of  which  will  have  expired  at  Lady- 
day  next ;  and  I  also  give  to  my  said  nephew,  Francis  Willis,  all  my  car- 
riages, horses,  implements  and  my  live  and  dead  stock  and  chattels  in  and 
about  the  house  and  premises  I  so  occupy  under  the  said  Charles  Compton 
Cavendish ;  and  also  my  household  goods  and  furniture,  pictures,  plate, 
linen,  china,  liquors  of  all  sorts  and  brewing  vessels,  and  likewise  my 
watches  and  personal  ornaments  ;  1  also  give  unto  my  said  nephew,  Francis 
Willis,  all  and  every  the  books  in  and  about  my  house  in  Tenterden  Street, 
next  hereinafter  devised."  He  then  gave  and  bequeathed  all  that  bis 
messuage  or  tenement,  hereditaments  and  premises  situate  in  Tenterdea 
Street,  unto  the  defendants,  Peregrine  Curtois  and  Atwill  Lake  and  their 
heirs,  upon  trust  for  sale  ;  and  he  directed  the  produce  to  become  part  of  the 
residue  of  his  personal  estate. 

The  testator  gave  the  residue  of  his  personal  estate  to  the  defendant'Cur- 
tois,  and  appointed  him  and  Mr.  Lake  his  executors. 

At  the  time  of  the  testator's  death,  he  had  furniture  and  effects  at  his  three 
residences  at  Greatford,  Shillingthorpe  and  in  Tenterden  Street;  and, 
amongst  other  articles  in  Tenterden  Street,  there  was  a  bust  of  the  plaintiff's 
grandfather,  and  thirty-two  uniformly  bound  volumes  of  manuscripts  of  Dr. 
John  and  Dr.  Robert  Willis,  which  contained  copies  of  the  daily  reports  of 
their  attendance,  as  physicians,  upon  his  late  Majesty,  King  George  the 
Third,  to  the  dueen  in  council ;  and  one  MS.  journal,  containing  private 
memoranda  and  observations  on  the  state  of  health  and  malady  of  his  late 

Majesty. 
[*191]       *The  testator  also  *  possessed  an  ivory  tooth-pick  case  with  a  por- 
trait of  his  father  in  the  centre,  a  gold  pencil-case,  a  silver  lip-salve 
box,  a  gold  eye-glass,  a  pocket-book  and  a  set  of  instruments,  which  he  usu- 
ally carried  about  his  person. 

The  questions  in  the  cause  were,  first,  whether  the  plaintiff  was  entitled  to 
the  furniture,  <fcc,  in  the  houses  in  Tenderden  Street  and  Shillingthorpe,  as 
well  as  those  in  the  house  at  Greatford ;  secondly,  whether  the  MS.  books 
passed  under  the  gift  of  "  all  and  every  the  books  in  and  about  the  house  in 
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Tenteiden  Street,"  the  defendant  contending  that  they  were  mere  loose 
memoranda  bound  together  and  did  not  pass,  and  insisting  that,  from  the 
nature  of  their  contents,  they  ought  .not  to  be  published  or  divulged,  and 
ought  to  be  delivered  to  his  Majesty ;  thirdly,  whether  the  bust  passed  under 
the  words  household  goods,  <fcc. ;  and  fourthly,  whether  the  tooth-pick  case, 
&c,  passed  under  the  words  "  watches  and  personal  ornaments." 
Jfr.  Pemberton  and  Mr.  L.  Lowndes,  for  the  plaintiff. 
Mr.  Kindersley  and  Mr.  J.  Russell,  contra. 

Rowlings  v.  Jennings,(a)  Allen  v.  Allen,(b)  Slanning  v.  Style,(c)  were 
cited. 

The  Master  op  the  Rolls  : — The  first  question  that  arises,  is  upon 
the  household  goods,  furniture  and  other  things  which  have  been  particularly 
adverted  to.  From  the  nature  of  the  dispositions  which  were  made  of  the 
property,  it  would  seem  probable,  that  the  testator  would  give  his  furni- 
ture at  Shillingthorpe  to  the  gentleman  to  whom  he  gave  the 
•house,  and  who  was  to  carry  on  the  establishment  there;  and  [*192] 
woald  seem  to  be  improbable  that  he  intended  to  give  to  him  the 
household  furniture  in-  his  house  in  Tenderden  street,  which  he  directed  to  be 
sold  and  converted  into  money :  but  the  words  of  the  will  must  determine 
how  that  is  to  be. 

After  giving  certain  portions  of  his  property  to  his  nephew,  he  proceeds 
thus:  [his  Lordship  stated  the  terms  of  the  bequest.]  The  first  ques- 
tion inthis  case  arises  on  the  effect  which  is  to  be  given  to  thoselast 
words,  it  being  contended,  on  the  part  of  the  plaintiff,  that  this  constitutes 
a  distinct  gift  of  all  his  household  goods  and  furniture,  pictures,  plate,  linen, 
china,  liquors  and  so  on,  and  likewise  his  watches  and  personal  ornaments 
wheresoever  they  might  happen  to  be  at  the  time  of  the  testator's  death ;  and 
it  being  contended,  on  behalf  of  the  defendant,  that  this  must  be  restricted  to 
such  things  as  were  situate  at  Greatford,  and  no  where  else. 

It  is  to  be  remarked,  that  if  it  was  his  intention  to  make  that  restriction,  he 
might  easily  have  adopted  a  mode  of  doing  it,  different  from  that  which  is 
here  adopted,  for  nothing  would  be  more  easy  than  for  him  to  say,  "all  my 
carriages,  horses,  household  goods,  &c,  at  Greatford;"  this  would  have 
been  the  natural  and  easy  way  of  doing  that,  which  it  is  contended,  on  the 
part  of  the  defendant,  he  intended  to  do.  Another  mode  which  he  might 
ban  adopted  was  by  the  addition  of  a  single  word ;  he  might  have  said, 
*  And  also  my  household  goods  and  furniture  there,"  which  would  have 
n^fe  it  perfectly  clear  and  distinct.  He  has  not  done  either  of  those  things, 
*«1  the  argument  used  on  this  occasion  is  this :  that  the  testator  has  said,  "I 
also  give  my  said  nephew  all  my  carriages,  <fcc.,  at  Greatford,  and  also 
•II  my  household  goods,  &c,M  the  *  word"  give,"  being  connected  with  [*193J 
tob  those  parts  of  this  sentence.  This  circumstance  is  certainly  to  be 

'«.  «  Ves.  39.  (ft  Moaelcy,  112.  (c)  3  P.  Williams,  334. 
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taken  notice  of;  and  we  must  consider  what  it  was  that  the  testator  mis 
likely  to  have  done,  and  what  was  probably  the  meaning  of  the  words 
which  he  has  used.  The  "  household  goods  fend  furniture,"  &c,  might  very 
well  have  been  applied  to  such  things  as  were  at  this  particular  place;  but  the 
words  "  likewise  my  watches  and  personal  ornaments,"  seem  incapable  of 
that  construction :  personal  ornaments  were  things  that  he  was  likely  to  hare 
about  him,  and  it  is  not  likely  that  he  should  join  them  to  things  he  might 
have  at  a  particular  place  ;  and  I  do  not  think  that  the  words  admit  of  the 
interpretation  attempted  to  be  put  on  them.  It  is  not  likely,  a  priori,  that  he 
intended  to  give  all  his  furniture  in  Tenderden  street ;  it  is  very  likely  he  in- 
tended to  give  the  furniture  at  Shillingthorpe,  and  those  circumstances  might 
neutralize  one  another  ;  but  the  words  "  all  my  household  goods  and  furni- 
ture" not  being  words  connected  with  anything  else,  and  no  reason  appearing 
to  show  that  it  was  meant  they  should  be  confined  to  a  particular  locality,  it 
appears  to  me  that  they  must  be  construed  in  the  general  signification  here 
expressed,  and  that  the  gift,  therefore,  is  of  all  the  household  goods,  &c.[lj 
The  next  question  that  arises  is  on  the  following  sentence  in  the  will :  "I 
also  give  unto  my  said  nephew,  Francis  Willis,  all  and  every  the  books  in 
and  about  my  house  in  Tenterden  Street." 

The  testator  seems  to  have  had  a  library  of  printed  books,  and  had  also  in 
his  house  in  Tenterden  Street  a  collection  of  books  bound  into  volumes, 
which  contained  manuscript  notes  of  his  attendance  upon  the  late 
[#194]    King,  George  the  Third.    Those  volumes,  no  doubt,  are  Volumes  of 
very  considerable  value  and  may  be  considered  to  have  been  made  by 
the  testator  himself  for  many  important  purposes ;  it  was  important  both  to 
himself  and  the  public  that  he  should  make  them.    He  was  engaged  in  an 
attendance  that  would  naturally  call  on  him,  from  time  to  time,  to  give  in- 
formation, with  all  the  particulars  which,  with  certain  limitations,  it  maybe 
considered  he  was  bound  to  do,  and  which,  we  know  from  history,  he  was 
several  times  compelled  to  do ;  it  was  therefore  his  duty  to  preserve  these, 
and  to  preserve  them  with  the  greatest  care,  and  he  accordingly  seems  to 
have  done  so :  they  were  very  valuable,  not  only  as  furnishing  him  with  the 
results  of  medical  experience,  but  as  showing,  from  experience,  what  was 
the  sort  of  even  moral  conduct  which  the  physician,  under  such  delicate  cir- 
cumstances, was  bound  to  pursue,  and  would  afford  to  any  person  a  most 
valuable  example  of  what  ought  to  be  done  under  similar  circumstances. 
These  books  are  the  subject  of  the  present  controversy,  and  the  question  is, 
whether  they  come  under  the  description  of  things  meant  by  this  clause, 
tl  all  and  every  the  books  in  and  about  my  house  in  Tenterden  Street." 
That  they  were  books  is  not  denied  :  whether  they  are  to  be  considered  as 
books  coming  under  the  particular  description,  is  the  matter  in  controversy, 

[1]  Aj  to  the  construction  of  a  legacy  in  reference  to  the  locality  of  the  subject  bequeathed,  see 
farther,  Brooke  ▼.  Turner,  7  Sim.  671.    Cole  v.  Fitzgerald,  I  Sim.  &  S  tu.  189.   S.  t\  3,  Russ.  301. 
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it  being  alleged  they  are  not,  because  they  ought  to  be  considered  as  mere 
loose  memoranda,  put  together  for  the  convenience  of  the  testator,  in  a  form 
in  which  they  were  more  easily  capable  of  being  consulted,  and  ought  not 
to  be  considered  in  the  character  of  books  ;  and  it  has  been  contended,  that 
under  these  words,  nothing  would  pass  but  such  printed  books  as  are  in  the 
habit  of  being  sold  in  booksellers'  shops.    Recollecting,  however,  that  in 
this  case  the  legatee  to  whom  these  books  were  given  was  a  medical  gentle- 
man engaged  in  the  like  branch  of  the  profession  as  the  testator — 
was  a  person,  therefore,  #to  whom  books  of  this  sort  would  of  ne-    [*195J 
cessity  be  most  peculiarly  valuable — a  person  who  might  be  placed  in 
precisely  the  same  circumstances  as  the  testator  was,  and,  if  he  should  be  so, 
that  these  books  would  be  of  more  value  to  him  than  they  could  be  to  any 
other  person  in  existence ;  and  taking  these  circumstances  into  consideration, 
which  I  think  I  cannot  avoid  doing,  in  the  construction  of  this  will,  and 
seeing  the  words  are  sufficient  to  comprise  these  books,  and  that  the  great 
probability  is,  the  testator,  if  his  attention  had  been  drawn  to  them,  would 
have  passed  those  books  by  specifically  naming  them,  I  think,  (the  words 
being  sufficient,)  I  must  consider  that  those  books  passed  under  that  clause. 
The  next  question  raised  is  about  a  bust  found  in  Tetiterden  Street. 
1  have  a  little  doubt  about  the  bust.    The  question  is,  whether  the  testator 
intended  to  pass  it  by  these  words,  "  my  household  goods  and  furniture, 
pictures,  plate,  linen,  china,  liquofs  of  all  sorts  and  brewing  vessels,  and  like- 
wise my  watches  and  personal  ornaments."    Now  I  may  observe  here,  that 
unless  it  passed-  under  the  words  "  household  goods  and  furniture"  it  can 
can  hardly  be  said  to  pass  under  the  words  "  pictures,  plate,  linen,  china, 
liquors  of  all  sorts  and  brewing  vessels,"  there  being  no  general  words  fol- 
lowing— no  such  words  as  "effects"  to  give  a  right  to  construe  the  former 
words  more  extensively  and  apply  them  to  all  things  ejusdem  generis;  but 
the  words  following  are   "  and  likewise  my   watches  and  personal  orna- 
ments :" — I  feel  some  doubt  about  that,  and  I  shall  look  and  see  how  far  the 
authorities  bear  upon  it.    The  inclination  of  my  opinion  is,  that  looking  at 
the  particular  words  of  the  will,  the  bust  does  not  pass.    I  shall  see  how  the 
authorities  are  on  that  subject.[l] 

♦The  next  question  is  as  to  the  personal  ornaments :  the  words    [#196] 
are  "  my  watches  and  personal  ornaments."    The  question  applies 
to  some  few  things  said  to  be  of  small  value,  viz.  a  tooth-pick  case,  a  pencil- 
case,  an  eye-glass  and  a  case  of  instruments,  and,  as  it  is  now  said,  a  pocket- 

[1]  As  to  what  will  pass  under  the  designation  of  "  household  furniture,"  see  further  Cole  v. 
Fitzgerald,  1  Sim.  &  Stu.  189.  S.  C.  3  Russ,  301.  Cremorne  v.  Atdrobus,  5  Runs.  312,  321,  n.  1. 
Piatt  does,  but  books,  it  seems,  do  not.  Pictures  may  be  included  as  part  of  the  ornamental  furni- 
ture of  the  house.  Ibid.  Gold  and  silver  coins,  trinkets  and  thiugs  of  that  nature,  do  not  pass 
under  the  description  of  "  furniture  belonging  to  the  dwelling  house,"  unless  there  are  special  cir- 
cumstances showing  that  those  articles  were  so  used  and  disposed  of  in  the  house,  as  to  be  part  of 
the  ornamental  furniture  of  the  house,  or  in  some  way  connected  with  it.  Ibid.  When  fixtures 
)  within  the  denomination,  see  Paton  v.  Shepard,  10  Sim.  186. 
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book.    I  do  not  consider  the  pocket-book  and  case  of  instruments  personal 
ornaments. 

With  respect  to  the  other  things,  they  are  articles  of  utility ;  and  the  que* 
tion  seems  to  be,  whether  a  thing  that  is  ornamental  and  capable  of  being 
applied  to  useful  purposes,  is,  or  is  not,  to  be  considered  as  an  ornament  I 
think  there  was  a  case  in  which  such  a  point  had  to  be  considered.[l]  There 
are  some  things  of  no  personal  use,  a  common  ring  for  instance,  which  may 
be  set  round  with  diamonds  and  be  of  extreme  value,  and  yet  of  no  use  ex- 
cept as  an  ornament ;  but  it  may  be  said,  if  you  convert  that  into  a  signet  ring 
and  seal  letters  with  it,  in  consequence  of  that  useful  purpose  to  which  it  is 
applied,  it  becomes  an  article  of  utility  as  well  as  of  ornament :  a  shirt  pin  is 
equally  useful,  and  various  things  of  that  sort  might  be  suggested :  a  pencil- 
case  certainly  is  useful  as  containing  the  pencil.  I  think  there  was  some 
decision  in  the  case  I  have  a  recollection  of,  relative  to  similar  articles,  and 
therefore,  I  shall  look  to  it ;  the  inclination  of  my  opinion  is,  that  though 
those  things  were  capable  of  being  connected  with  personal  use,  yet  they 
were  considered  as  personal  ornaments  in  the  sense  in  which  the  testator  in- 
tended them.  If  you  come  to  a  minute  definition,  they  may  not  be  so ;  but 
at  the  same  time  they  may  be  put  in  such  a  form  and  appearance  that  the 
ornamental  part  is  paramount  to  the  useful  part,  and  consequently  they  might 
pass  as  ornaments.    I  will  look  for  the  case.(a) 


[*197]  *Howes  v.  Howes. 

1839  .February  21,  25. 

An  order  nisi  to  dissolve  the  common  injuction,  obtained  after  exceptions  to  the  answer  hare  bees 
filed,  is  irregular. 

In  this  case  the  plaintiff  obtained  a  common  injunction  for  Want  of  an  an- 
swer ;  the  defendant  put  in  his  answer  on  the  23d  of  January ;  he  did  not,  as 
he  might  have  done,  immediately  obtain  an  order  nisi  to  dissolve  the  injunc- 
tion, and  on  the  9th  of  February,  the  plaintiff  delivered  exceptions  to  the 
answer.  The  plaintiff  was  bound  to  wait  eight  days  before  he  referred  the 
exceptions,  and  in  the  meantime,  i.  e.  on  the  15th  of  February,  the  defendant 
obtained,  and  on  the  following  day  served,  an  order  nisi  to  dissolve  the  in- 
junction :  on  the  18th  of  February,  the  plaintiff  obtained  an  order  to  refer  the 
exceptions,  and  on  the  21st  he  moved  to  discharge  the  order  nisi  for  irregu- 
larity. 

Mr.  James  Russell,  in  support  of  the  motion,  relied  on   Williams  v. 

(a)  No  judgment  was  given  on  the  reserved  points,  as,  after  what  had  fallen  from  the  court,  the 
solicitors  of  the  parties  intimated  their  desire  of  arranging  the  differences. 

[1]  The  Master  of  the  Rolls  probably  refers  either  to  Attorney  General  v.  Harley,  5  Row.  173« 
or,  Cremorne  v.  Antrobus,  id.  312  ;  in  both  of  which  cases,  he,  (hen  Mr  Bickersteth,  was  counsel' 
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Davis,(a)  where  it  was  held,  that  an  order  to  dissolve  an  injunction  nisi,  ob- 
tained after  exceptions  filed  to  the  answer,  was  irregular. 

Mr.  Bethell,  contra,  referred  to  the  fifth  order  1828,(6)  and  relied  on  I 
Smith's  Chancery  Practice,(e)  to  show  that  the  case  of  Williams  v.  Davis 
was  not  followed  in  practice. 

Mr.  James  Russell,  in  reply,  cited  Candler  v.  Parttngton{d)  to  show  that 
the  plaintiff,  being  in  possession  of  the  injunction,  could  not  refer  the  excep- 
tions instanter. 

•The  Master  op  the  Rolls  : — In  the  case  of  Williams  v.  [*198] 
D<xvis{e)  it  was  expressly  decided,  that  it  was  irregular  to  obtain 
an  order  nisi  to  dissolve  an  injunction,  after  exceptions  to  the  answer  were 
Died ;  but  a  doubt  having  been  raised,  whether  that  case  was  decided  in  con- 
formity with  the  practice  of  the  court,  and  it  being  alleged  on  respectable 
authority  that  a  contrary  practice  had  prevailed,  I  thought  it  right  to  make 
inquiries  on  the  subject:  and  in  the  result  I  am  informed,  that  among  the 
officers  of  the  court,  there  is  a  general  impression  that  it  is  regular  to  obtain 
au  order  nisi  to  dissolve  an  injunction  after  exceptions  to  the  answer  are  de- 
livered, and  that  it  would  be  very  disadvantageous  to  the  defendant  if  the 
practice  were  otherwise ;  but  no  satisfactory  evidence  has  been  produced  to 
roe,  that  such  practice  has  actually  prevailed  at  any  time ;  and  considering 
that,  under  the  general  orders,  the  defendant  is  at  liberty  to  obtain  an  order 
nisi  to  dissolve  the  injunction  as  soon  as  his  answer  is  filed,  and  before  ex- 
ceptions to  it  can  be  delivered,  I  cannot  say  that  he  appears  to  me  to  have 
any  reason  to  complain  of  hardship,  if,  having  lost  this  advantageous  position 
by  his  own  neglect  in  waiting  till  exceptions  are  delivered,  he  should  have 
still  farther  to  wait,  till  the  exceptions  are  disposed  of,  before  he  recovers  the 
same  position. 

Be  may,  at  any  time  after  the  exceptions  are  delivered,  obtain  an  order  to 
refer  them,  and  if  he  does  not,  the  plaintiff  must  obtain  such  order  within  a 
very  limited  time. 

At  the  same  time,  it  does  not  appear  to  me  that  any  inconvenience 
would  follow  from  allowing  the  course  #which  has  been  adopted  by    [#199] 
the  defendant  in  this  case,  and  some  time  might  be  saved  by  it ;  and 
if  the  case  of  Williams  v.  Davis  had  not  been  decided,  I  should  not  have 
been  disposed  to  interfere. 

But  I  do  not  think  myself  at  liberty  to  permit  a  vague  notion  (unsupported 
by  authorities  or  orders)  of  what  is  or  ought  to  be  the  practice,  to  prevail 
*&&&  a  clear  authority,  an  adherence  to  which  does  not  appear  to  me  to  in- 
volve any  material  inconvenience ;  the  disadvantageous  position,  in  which  it 
u  supposed  the  defendant  would  be  placed,  would  always  be  avoided  by  his 
application  for  an  order  nisi  to  dissolve  the  injunction  as  soon  as  he  has  put 
in  his  answer. 

'■■  18an.fc.Sta.  262.  (6)  2  Russell,  App.  6.  (o  2  ed.  p.  614. 

1  «  Had.  102.  («)  1  Sim.  &  Stu.  262, 

Vol.L  16 
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On  the  authority  of  Williams  v.  Davis,  I  consider  the  order  which  the 
defendant  has  obtained  to  be  irregular,  and  it  must  therefore  be  discharged  J 1 


Gray  v.  Gray. 
L.  C.    1811 :  December  & 
A  resale  of  property,  sold  under  a  decree,  ordered,  in  case  the  purchaser  did  not  pay  his  money  inti 

court  within  a  given  time  ;  and  the  purchaser  ordered,  in  that  case,  to  make  good  the  deficiency 

and  to  pay  the  costs  of  all  the  proceedings. 

On  opening  this  matter,  by  Mr.  Bell,  counsel  of  the  plaintiff,  it  was  alleged 
that,  by  an  order  in  this  cause,  it  was  ordered,  that  the  freehold  and  leasehold 
estates  of  the  testator  should  be  sold  ;  that  John  Sidney  purchased  lot  27; 
and  that  the  Master's  report,  which  was  dated  the  12th  of  May,  1S09,  was 
confirmed  by  an  order  of  the  10th  of  December,  1810  ;  that  a  reference  to  the 
Master,  to  see  if  a  good  title  could  be  made,  was  made  on  the  15th  of  Jan.,  1811; 

and  the  Master  (no  one  having  attended  for  (he  purchaser)  reported,  on 
[*200]    ha  18th  of  November,  1811,  that  a  good  title  could  *be  made:  that 

this  report  had  been  confirmed  nisi  on  the  28th  of  November,  1811. 
On  hearing  the  orders,  the  report  and  affidavit  of  service,  his  Lordship 
now  ordered,  that  the  report  of  the  Master  should  be  absolutely  confirmed,  and 
that  John  Sidney  should  pay  the  costs  of  this  application,  and  all  other  costs 
incurred  in  confirming  the  said  John  Sidney  as  purchaser  of  the  said  premises, 
and  compelling  him  to  complete  the  purchase  thereof;  and  that  he  should,  on 
or  before  the  20th  of  January,  1812,  pay  615/.  into  court ;  "  and  in  default  of 
the  said  John  Sidney's  paying  the  said  sum  of  515/.  into  the  bank,  by  the 
time  aforesaid,  it  was  ordered  that  the  said  premises  should  be  resold,  with 
the  approbation  of  the  said  Master,  to  the  best  purchaser  or  purchasers  that 
could  be  got  for  the  same  ;  and  in  case  the  said  premises  should  not  be  resold 
for  so  much  money  as  the  sum  of  515/.  it  was  ordered  that  the  Master  should 
tax  the  costs  of  such  resale ;  and  it  was  ordered  that  the  skid  John  Sidney 
should  pay  the  deficiency  between  the  said  sum  of  615/.  and  what  the  said 
premises  should  be  resold  for  at  such  resale,  to  be  ascertained  by  the  said 
Master,  into  the  bank :  and  it  was  ordered  that  the  said  John  Sidney  should 
pay  the  costs  of  such  resale,  when  taxed.w(a) 

fa)  An  abstract  of  the  order  in  this  case,  which  is  stated  in  2  Smith's  Chancery  Practice,  305» 
by  the  name  of  Sanders  v.  Gray,  is  printed  in  consequence  of  its  having  been  relied  on  in  SheU- 
cro89  v.  Hibbertmm.  Rolls,  February  2,  and  March  6,  1839.  Mr.  Lav  at,  in  support  of  the 
application  ;  Mr.  P  ember  ton,  contra.  In  the  latter  case,  however,  an  order  was,  after  argument 
made,  by  arrangement  between  the  parties,  to  discharge  the  purchaser,  and  that  the  costs  should 
be  costs  in  the  cause.  [Vido  Jackson  v.  Edward*,  7  Paige  387,  1  Barb.  Ch.  Pract  538.] 
[1  ]  On  motion  to  dissolve  injunction  upon  answer,  exceptions  filed  are  no  objection  to  the  motion,  un- 
less they  affect  the  answer  in  points  relating  to  the  grounds  of  the  injunction.  Doe  v.  Roe,  Hopk.  276. 
If  exceptions  to  the  answer  have  not  been  submitted  toby  the  defendant,  nor  allowed  by  the 
Master,  the  court  will  look  into  them,  to  see  that  they  are  not  [frivolous ;  and  if  frivolous,  they 
will  furnish  no  objection  to  a  motion  to  dissolve  the  injunction.  Noble  v.  WtUon,  1  Paige  164.  Et 
vide  Smith  v.  Thomas,  2  Dev.  Sl  Batt.  (No.  Car.)  Rep.  126.    Amer.  Ch.  Dig.  Injunction,  IX.  X 
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•Haigh  v.  Grattan.  |*201] 

M.S.  1839:  March  22. 

A  reeeirer  bang  appointed  to  get  in  the  outstanding  estate  of  a  testator,  the  court  gave  leave  to  a 
party  vbs  was  willing  to  pay  a  small  sum  due  to  the  estate  into  court  to  do  so,  in  order  to  save 
ti*  poudage  which  would  have  been  incurred  if  it  had  passed  through  the  hands  of  the  re- 
eeirer. 

By  the  decree,  dated  in  February,  1837,  it  was  ordered,  that  the  Master 
should  appoint  a  proper  person  to  collect  and  get  in  the  outstanding  personal 
estate  of  the  testator,  and  should  make  him  an  allowance  in  respect  of  his 
collecting  such  personal  estate. 

A  receiver  was  accordingly  appointed,  who  entered  into  the  usual  recogni- 
zees for  the  sum  of  2445/. 

The  personal  estate  in  England  consisted  of  half  a  mortgage  debt  for 
39991.  and  arrears  of  interest. 

The  testator  had  certain  life  annuities,  secured  upon  estates  in  Ireland,  and 
by  policies  of  the  Royal  Exchange  Assurance  for  the  sums  of  2769Z.,  and 
23071..  the  policies  for  which  were  in  the  Master's  office.  The  life  having 
dropped,  ihese  sums  became  payable. 

A  petition  was  presented  by  the  plaintiffs,  praying  a  reference  to  the  Mas- 
ter, to  see  if  the  receiver  should  give  any  further  security  to  be  answerable 
for  what  he  should  receive  in  respect  of  the  policies ;  and  if  the  said  Master 
should  so  find,  then  that  further  security  might  be  given  accordingly, 

A  cross  petition  was  presented  by  some  of  the  defendants,  stating  that  the 
Assurance  Company  were  willing  to  pay  the  money  into  court,  and  praying 
that  they  might  be  at  liberty  so  to  do,  whereby  the  poundage,  amounting  to 
253/.,  and  other  expenses,  would  be  saved. 

*Mr.  Tmney  and  Mr.  E.  Lloyd,  in  support  of  the  first  petition,  [*202] 
sail  that  the  petition  had  been  presented  on  the  supposition  that  the 
receiver  was  entitled  to  receive  the  amount  of  these  policies ;  and  that  it 
would  be  unjust  to  deprive  a  receiver  of  the  benefit  of  his  poundage  on  a 
portion  of  the  estate,  because  that  part  could  be  collected  with  greater  facili- 
ty than  the  rest,  and  thus  throw  on  a  receiver  the  burthen  of  collecting  that 
part  only  of  the  estate,  respecting  which  there  was  a  difficulty ;  that  the 
«d«  for  a  receiver,  being  part  of  the  decree,  could  not  be  altered  by  petition. 
Mr.  Pemberton  and  Mr.  Cr/awford,  contra,  and  in' support  of  the  second 
petition. 
T^  receiver  did  not  appear.  * 

Thr  Master  op  the  Rolls  said  that  he  could  not  conceive  that  the 
receiver  had  sucli  a  vested  right  to  collect  the  whole  estate  as  seemed  claimed 
m  this  case ;  that  parties  were  not  to  create  a  difficulty,  or  to  refuse  to  avail 
themselves  of  the  facility  of  having  the  money  brought  into  court  without 
^y  expense,  in  order  that  the  receiver  might  obtain  a  poundage. 
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Allen  v.  Coster. 

1839:  April  17, 

An  increased  allowance  for  maintenance  made  out  of  property  of  infants,  for  the  purpose  of  rap- 
porting  their  parents  who  were  in  great  indigence. 

The  testatrix,  by  her  will,  dated  in  1828,  expressed  herself  as  follows:— 
"  I  give  to  my  executors  and  trustees  hereinafter  named  and  the  survivors  or 
survivor  of  them  the  principal  sum  of  6000Z.  new  four  per  cent,  annuities,  in 
trust  to  pay  the  dividends,  interest  and  produce  thereof,  from  time  to  time  as 

the  same  shall  become  due  and  be  received,  unto  George  Allen,  of 
[*203]    Northton,  #laborer,  to  be  applied  by  him  for  the  maintenance  and 

education  of  George  A  lien  the  younger  and  Elizabeth  Alien,  the 
son  and  daughter  of  the  said  George  Allen,  of  Northton,  until  the  said  Eliza- 
beth Allen  shall  have  attained  the  full  age  of  twenty-one  years,  then  upon 
trust  that  my  said  executors  and  trustees  and  the  survivors  and  survivor  of 
them  do  and  shall  pay  and  divide  the  said  sum  of  ^OCXM.  new  four  per  cent. 
annuities,  after  setting  apart  so  much  thereof  as  will  produce  the  two  seve- 
ral sums  of  20/.  a  year  each,  which  I  have  hereinafter  given  to  the  said 
George  Allen  and  to  Hope  Allen  his  wife  and  the  survivor  of  them,  for  their 
lives,  unto  and  equally  between  the  said  George  Allen  the  younger  and  Eliza- 
beth Allen,  for  their  absolute  use  and  benefit ;  and  if  either  of  them,  the  said 
George  Allen  the  younger  and  Elizabeth  Allen  should  happen  to  die  before 
the  said  Elizabeth  Allen  shall  attain  her  said  age  of  twenty-one  years,  then  I 
give  the  full  part  of  him  or  her  so  dying  to  the  survivor  of  them  the  said 
George  Allen  the  younger  and  Elizabeth  Allen,  when  and  as  soon  as  he  or 
she  shall  attain  the  age  of  twenty -one  years ;  and  as  soon  as  the  said  Eliza- 
beth Allen  shall  have  attained  the  said  age  of  twenty-one  years,  or  in  the 
event  of  her  death,  then  when  and  as  soon  as  the  said  George  allien  the 
younger  shall  have  attaiued  his  age  of  twenty-one  years,  whereby  the  pay- 
ment of  the  dividends  or  interest  to  the  said  George  Allen  the  father  will 
cease,  then  and  from  thenceforth  I  direct  my  said  executors  and  trustees  and 
the  survivors  and  survivor  of  them,  to  pay  the  said  George  Allen  the  father, 
for  and  during  the  term  of  his  natural  life,  and  also  to  pay  to  the  said  Hope 
Allen,  for  and  during  the  term  of  her  natural  life,  an  annuity  or  clear  yearly 
sum  of  20Z.  each,  to  be  paid  to  them  respectively,  by  equal  half  yearly  pay* 
ments,  out  of  the  dividends  which  will  become  due  on  the  said  new  four 
per  cent,  annuities  half-yearly  at  the  Bank  of  England  ;  and  upon 
[*204]    *the  decease  of  the  said  George  Allen  the  father  and  Hope  Allen 

his  wife,  I  direct  the  said  annuities  of  20/.  given  to  him  or  her  who 
shall  so  die  shall  go  and  be  paid  to  the  survivor  or  longest  liver  of  them  the 
said  George  Allen  the  father  and  Hope  Allen  j  then  I  direct  that  the  said 
stocks  or  funds  which  shall  have  been  so  set  apart  for  securing  payment  of 
the  said  annuity,  together  with  all  dividends  and  interest  (if  any)  then  due 
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or  growing  due  thereon,  shall  be  paid  to  and  equally  divided  between  the  said 
(ieorge  Allen  the  younger  and  Elizabeth  Allen,  in  case  they  shall  have  at- 
tained the  age  of  twenty-one  years,  or  to  the  survivor  of  them,  in  case  either 
of  them  shall  have  died  under  the  age  of  twenty-one  years." 

The  testatrix  died  in  1829.  George  Allen  the  elder  was  a  person  of  low 
circumstances,  being  a  common  bricklayer's  laborer,  and  in  consequence  of 
the  misconduct  of  himself  and  wife,  the  guardianship  of  his  children,  who 
were  both  infants,  had  been  committed,  by  the  court,  to  other  persons. 

The  fund  now  consisted  of  6000Z.  new  three  per  cent,  anuuiiies,  the  sum 
of  512/.  18*.  Ad.  bank  three  per  cent,  annuities  and  25/.  9s.  cash. 

(ieorge  Allen  the  elder  and  Hope  his  wife  presented  this  petition  in  the 
cause, submitting,  "that  upon  the  true  construction  of  the  said  testatrix's 
will,  they  were  entitled,  during  the  minorities  of  the  said  infant  plaintiffs,  to 
the  dividends  which  had  accrued  and  the  accruing  and  future  dividends  on 
the  said  6000/.  bank  annuicies,  from  the  death  of  the  said  testatrix,  during 
the  minorities  of  the  said  infant  plaintiffs,  after  properly  providing  for  their 
maintenance,  education  and  bringing  up." 

*The  parents  were  in  a  state  of  great  indigence,  and  kept  from  the     [#205J 
parish  by  a  person  tf  ho  charitably  allowed  them  10s.  a  week,  until 
their  rights  on  this  petition  had  been  determined. 

Mr.  Kindersley  and  Mr.  Rogers,  in  support  of  the  petition,  contended, 
that  this  was  a  gift  to  the  parents  subject  to  a  trust  for  the  maintenance  and 
education  of  the  children,  aud  that  the  surplus,  after  the  performance  of  those 
trusts,  belouged  to  the  parent  ;(a)  and  they  relied  on  the  case  of  Hey  sham  v. 
H(y$ham(b)  to  show  that  the  court  might  extend  the  allowance  to  the  in- 
fants, in  order  to  support  the  parents. 
Mr.  Pemberton  and  Mr.  Bird,  contra. 
Mr.  WiUcock,  for  the  executors. 

The  Master  op  the  Rolls  : — I  think  this  is  a  case  in  which  the  court 
can  increase  the  maintenance  of  the  children  for  the  support  of  their  parents : 
1  feel  reluctant  in  doing  it,  for  the  conduct  of  the  parents  has  been  of  the 
*orst  kind;  but  I  think,  that  without  saying  any  thing  as  to  the  construc- 
tion of  ihe  will,  I  may  give  to  the  infants  the  benefit  of  the  income  of  the 
property,  so  as  to  assist  the  parents :  to  do  so  is  evidently  for  the  benefit  of 
the  infants  themselves.[l] 

•>  Se*  Andrew  v.  Partington,  2  Cox,  223.    Hamley  v.  Gilbert,  Jacob,  354.     (I)  1  Cox,  179. 

vi w  la  allowing  maintenance,  the  Court  of  Chancery  Will  have  a  liberal  regard  to  the  circum* 
*taac*  tad  Mate  of  the  family  to  which  the  infant  belongs ;  as  for  example,  if  the  infant  be  an 
'Mw  mh,  aad  the  younger  children  hare  no  provision  made  for  them,  an  ample  allowance  will  be 
*uow«d  to  the  infant,  so  that  the  younger  children  may  be  maintained.  Similar  considerations 
*"*  *ff*T  t»  a  father  or  mother  of  the  infant,  who  is  in  distressed  or  narrow  circumstances.    On 

e  tfser  aud,  in  allowing  maintenance,  the  court  usually  confines  itself  within  the  limits  of  the 
*coae  *f  the  property.  But  when  the  property  is  small,  and  more  means  are  necessary  for  the 
**  ■•nfeaance  of  the  infant,  the  court  will  sometimes  allow  the  capital  to  be  broken  in  upon. 

*t  vttbsot  the  express  sanction  of  the  court,  a  trustee  or  guardian  will  not  be  permitted,  of  his 
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[•206]  #Robinson  v.  Wood. 

1839:  May  22. 

Notice  of  motion  was  given  for  the  payment  of  money  into  court,  but  the  notice  did  not  proceed  to 
state  that  an  application  would  be  made  for  iU  investment ;  one  of  the  parties  did  not  appear « 
the  motion :  Held,  that  no  order  for  investment  of  the  fund  could  be  made. 

This  was  a  motion  that  two  of  the  defendants,  who  were  executors,  might 
pay  a  sum  of  money  into  court ;  but  the  notice  made  no  mention  of  the  in- 
vestment of  the  money  when  paid  in. 

The  motion  coming  on,  one  of  the  defendants  did  not  appear,  and  the  or- 
der was  made  against  him  on  his  default. 

Mr.  Pemberton  asked  that  the  money,  when  paid  in,  might  be  laid  out  in 
the  purchase  of  consols. 

The  Master  of  the  Rolls  : — It  is  generally  considered,  as  a  matter  of 
course,  to  have  money  invested  when  paid  into  court ;  but  I  reccollect  that 
when  there  were  great  fluctuations  in  the  price  of  the  stocks,  it  was  very  far 
from  being  a  matter  of  course,  the  investment  being  then  very  often  prodnc- 
tive  of  serious  inconvenience;  as  the  motion  does  not^ refer  to  the  subject,! 
cannot,  in  the  absence  of  one  of  the  defendants,  make  any  order  as  to  invest- 
ing the  money  when  paid  in. 


[*207]  *Green  v.  Holden 

1839 :  June  13. 

A  mortgagee  was  resident  out  of  the  jurisdiction :    Held,  that  the  case  was  not  within  the  1  W.  4. 
e.  60,  the  4  and  5  W.  4  c.  23,  or  the  1  and  2  Vict.  c.  69. 

This  was  a  petition  praying  that  a  person  might  be  appointed,  in  the  place 
of  John  Cleveland  Green,  to  join  the  petitioner,  William  Henry  Green,  and 
the  defendant,  Howard  Fletcher,  in  the  conveyance  of  certain  freehold  and 
copyhold  property. 

It  appeared  that,  in  1829,  certain  trust  moneys  held  by  John  Cleveland 

own  accord,  to  break  in  upon  the  capital."  2  Story's  Eq.  §  1355.  See  further  Jac.  359,  n.  1. 
Wellesley  v.  The  Duke  of  Beaufort,  2  Rubs  28.  Wilkes  v.  Roger*,  6  Johns.  Rep.  566.  Molt* 
of  Bootwick,  4  Johns.  Ch.  Rep.  104.  Amer.  Ch.  Dig.  Parent  and  Child,  II.  A  testator  bequeath- 
ed an  annuity  to  his  grand-daughter,  to  be  applied  whilst  she  was  under  age,  in  and  towards  her 
maintenance  and  education,  in  such  manner  as  his  trustees  should  in  their  absolute  and  uncon- 
trolaWe  discretion  think  fit,  and  whether  he*r  father  should  be  able  to  maintain  and  provide  for  her 
or  not  The  trustees  having  made  a  very  small  payment  on  account  of  the  annuity,  and  baring 
made  no  provision  for  the  maintenance  or  education  of  the  infant,  who  had  been  wholly  provided 
for  by  her  father,  the  court  declared  that,  in  the  event  of  its  appearing  that  the  father  had  proper- 
ly maintained  and  educated  the  infant  from  the  testator's  death,  he  should  receive  the  whole  an- 
nuity for  the  time  past,  and  till  further  order  ;  he  undertaking  properly  to  maintain  and  educate 
her,        to  abide  by  the  order  of  the  court.    Stephen*  v.  La  wry,  1  Yo.  dt  Coll,  C  C.  87. 
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Green,  William  Henry  Green  and  Howard  Fletcher,  were  advanced,  on  mort- 
gage, to  Samuel  Fletcher  and  Richard  Westley  Fletcher,  and  the  freehold 
and  copyhold  property  in  question  was  conveyed  by  way  of  mortgage  to  the 
three  trustees  accordingly. 

By  the  decree  in  this  suit,  which  was  instituted  by  John  Cleveland  Green 
and  William  Henry  Green,  the  property  was  directed  to  be  sold,  for  the  pur- 
pose of  discharging  the  mortgage,  wherein  all  proper  parties  were  to  join  as 
the  Master  should  direct.  The  property  was  sold  accordingly,  and  the  pur- 
chases confirmed  by  the  court. 

The  purchasers  requiring  conveyances,  and  John  Cleveland  Green  being 
permanently  resident  in  Canada,  this  petition  was  presented  for  the  purpose 
above  stated,  on  the  supposition  that  the  case  came  within  one  of  the  statutes 
of  1  W.  4.  c.  60,  4  and  5  W.  4.  c.  23,  and  1  and  2  Vict.  c.  69. 

Mr.  Pemberton  in  support  of  the  petition. 

The  Master  of  the  Rolls  declined  making  any  order  on  the  petition. 

*Mr.  Parry,  who  was  with  Mr.  Pemberton,  afterwards  called  the  [*208] 
attention  of  the  court  to  Ex  parte  Whittvnjja)  where  his  Lordship 
had  held,  that  mortgagees  and  the  heirs  of  mortgagees  were  within  the  eighth 
section  of  1  W.  4.  c.  60,  explained  by  4  and  5  W.  4.  c.  23,  s.  2.  He  also  re- 
ferred  lo  Re  WiUson.{b)  He  admitted,  however,  that  this  case  did  not  come 
within  1  and  2  Vict.  c.  69. 

The  Master  of  the  Rolls  still  declined  to  make  any  order,  saying, 
that  doabt  having  arisen  respecting  the  order  which  be  had  made  in  Ex 
parte  Wh'Uton,  and  that  the  act  1  and  2  Vict.  c.  69,  had  passed  for  the  pur- 
pose of  declaring  that  the  summary  jurisdiction  was  given  in  cases  where 
mortgagees  died  seised  of  the  land  without  having  been  in  possession  or  re- 
ceipt of  the  rents.     Ex  parte  Whittan  was  founded  on  the  supposition  that 
the  8th  section  of  the  1  W.  4.  c.  60,  taken  in  connection  with  the  4  and  5 
W.  4.  c.  23,  applied  to  mortgagees  as  well  as  trustees ;  but  the  act  1  and  2 
Vict  c.  69,  having  declared  that  the  stat.  1  W.  4.  c.  60,  and  4  and  5  W.  4. 
c  23,  should  not  be  construed  to  extend  to  any  case  of  mortgagees  dying 
seised  of  land  except  those  expressly  provided  for,  appeared  to  him  at  the 
same  time  to  preclude  the  extension  of  the  effect  of  the  8th  section  of  1  W.4. 
c  60,  by  construction,  to  any  other  case  of  mortgage.      He  had  been  in- 
formed by  the  Vice-Chancellor  that  it  had  been  submitted  to  him  that  the 
effect  of  section  3,  of  1  and  2  Vict.  c.  69,  was  to  repeal  the  6th  section  of  the 
I W.  4.  c.  60,  and  he,  the  Master  of  the  Rolls,  had  stated,  that  in  his  opinion 
»*t.  3,  of  1  and  2  Vict  c.  69,  had  no  such  effect.    There  was  a  misappre- 
taasoQ  if  he  had  been  supposed  to  state  that  the  same  enactment  did  not 
a*ct  the  construction  which  had  previously  been  put  upon  the  8th  section 
°nw.lc.60.[l] 

»'  1  Keen,  280.  (&)  8  Simoiw,  392. 

X  Vrie,  U  the  matter  of  Williams,  9  Sim.  642. 
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The  Earl  op  Ilchester  v.  The  Earl  op  Carnarvon. 

1839 :  March  8, 12. 

The  testator  mortgaged  two  estates  by  demise  :  he  specifically  devised  one  of  them,  (the  Bloosdeo.) 
white  the  other  (the  Marston)  descended  on  his  heir ;  and  he  devised  all  his  estates  (except 
the  Blunsden  and  Marston,)  and  bequeathed  his  personal  estate  to  his  heir,  subject  to  the  pay- 
ment of  hie  debts.  The  heir  afterwards  covenanted  to  exonerate  the  Blunsden  estate  from  tbe 
mortgage  and  he  subsequently  joined  in  a  deed,  whereby,  with  the  concurrence  of  the  mortgag **■ 
who  was  satisfied  that  the  Marston  estate  was  a  sufficient  security,  the  term,  as  to  the  Marstoa 
estate  alone  was  transferred  to  trustees  to  secure  the  mortgage  money.  The  heir  by  his  will  de- 
vised the  Marston  ebtate  spec-ficaliy,  upon  certain  trusts,  and  he  gave  all  his  other  real  and  per- 
sonal estate  to  his  eldest  son,  "  subject  to  the  payment  of  his  debts  and  the  fulfilment  of  all  bi» 
contracts  and  obligations  ;"  Held,  that  the  devisees  of  the  Marston  estate  took  it  subject  to  (he 
mortgage,  and  were  not  entitled  to  have  it  exonerated  out  of  the  personal  estate  of  the  second 
testator. 

The  question  in  this  case  was,  whether  the  devisees  of  an  estate,  which 
was  subject  to  a  mortgage,  were  to  take  it  cum  onere,  or  whether  the  mort- 
gage was  to  be  discharged  out  of  the  personal  estate  of  the  testator. 

It  will  be  convenient  to  state,  that  the  names  of  the  last  three  Earls  of 
Carnarvon  were  Henry,  Henry  George,  and  Henry  John  George,  the  present 

Earl. 
[•210]  *In  February,  1808,  Henry  Earl  of  Carnarvon,  the  first  testator,  be- 
ing seised  of  the  Blunsden  estate,  purchased  an  estate  called  the  Mars- 
ton  estate ;  to  accomplish  this  he  borrowed  a  sum  of  8400/.  of  Lord  Romney 
and  his  brother  Charles  Herbert ;  and  by  an  indenture  of  the  17  th  of  Feb- 
ruary, 1808,  he  demised  both  the  Marston  and  the  Blunsden  estates  to  Lord 
Romney  and  Charles  Herbert,  by  way  of  mortgage,  for  a  term  of  2000  years, 
for  securing  the  8400/. ;  and  he  further  secured  that  sum  by  his  bpnd  and 
covenant.  He  had  previously  to  these  transactions  made  his  will,  dated  the 
29th  of  September,  1803,  by  which  he  devised  the  Blunsden  estate  to  his  son 
Charles  Herbert  for  life,  with  remainder  over  to  the  children  of  Charles  Her- 
bert ;  and  he  gave  and  bequeathed  all  his  manors  and  hereditaments,  except 
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the  Blunsden  estate,  and  also  all  his  personal  estate  and  effects  to  Henry 
CJeorge,  afterwards  Earl  of  Carnarvon,  subject  to  the  payment  of  his  debts, 
and  of  the  legacies  thereby  given. 

The  first  testator,  Henry  Earl  of  Carnarvon,  died  in  1811)  and  his  will  was  * 
proved  by  Henry  George,  Earl  of  Carnarvon,  who  then  became  entitled  to  all 
the  real  estate  of  the  testator,  except  the  Blunsden  estate,  and  also  to  his  resi- 
duary personal  estate,  which  was  more  than  sufficient  to  pay  the  debts  and 
legacies.  The  Marston  estate,  however,  did  not  pass  by  the  will,  but  descend- 
ed to  Henry  George,  Earl  of  Carnarvon,  in  consequence  of  the  testator  not 
having  republished  his  will  after  the  purchase  of  that  estate* 

Augusta  Elizabeth  Herbert)  the  only  child  of  the  testators  son  Charles 
Herbert,  became,  after  his  death,  entitled  to  the  Blunsden  estate ;  and  by  the 
settlement  executed  on  her  marriage,  dated  the  8th  of  May,  1824)  the  Bluns- 
den estate  was  conveyed  to  Henry  George,  Earl  of  Carnarvon,  and  • 
the  Earl  of  Rosslyn,  upon  trust  to  sell)  and  to  hold  the  #pr°duce  on  [*211] 
the  trusts  therein  mentioned  $  and  Henry  George,  Earl  of  Carnarvon, 
thereby  covenanted  with  James,  Earl  of  Rosslyn,  his  heirs,  executors,  admin* 
istratorS)  and  assigns,  that  he,  Henry  George*  Earl  of  Carnarvon,  his  heirs, 
executors,  or  administrators  would,  when  and  as  any  sale  should  take  place  of 
the  Blunsden  estate,  or  of  any  part  thereof,  procure  a  discharge  of  the  same 
manor  and  hereditaments  from  all  principal  money  and  interest  due  on  the 
morf?aSe :  to  the  intent  that  the  purchasers  of  such  parts  thereof  as  might  be 
sold,  and  the  trustees  of  such  parts  thereof  as  might  not  be  sold,  might)  at 
the  costs  of  the  purchasers,  or  of  such  trust  estate,  be  enabled  to  procure  a 
surrender  or  assignment  of  the  said  mortgage  term  of  2000  years ;  and  also 
that  he  the  said  Henry  George,  Earl  of  Carnarvon,  his  heirs,  executors  and 
administrators,  would  from  time  to  time)  and  at  all  times  thereafter,  protect, 
exonerate  and  keep  indemnified  the  said  manors  and  hereditaments,  and  the 
trustees,  tenants,  owners  and  persons  entitled  of  and  in  the  same,  from  all 
principal  money  and  interest  then  due  by  virtue  of  the  same  mortgage,  and 
from  all  actions,  suits,  claims  or  demands  in  consequence  of  the  non-payment 
thereat 

Henry  George,  Earl  of  Carnarvon,  the  second  testator)  by  his  will  dated 
September,  1821,  left  all  the  real  and  personal  estate  of  which  he  might  be 
P°&*ssed  at  his  death  to  his  son  Henry  John  George,  afterwards  Earl  of 
Carnarvon,  subject,  however,  both  as  to  the  real  and  personal  estates,  to  the 
payment  of  his  debts,  the  fulfilment  of  all  contracts  and  obligations,  payment 
of  annuities  with  which  he  was  chargeable,  and  his  funeral  expenses,  and  also 
subject  to  all  legacies  which  he  might  give  by  his  will  or  any  codicil. 

He  made  a  codicil  to  his  will,  dated  the  10th  of  July,  1824,  and 
thereby  gave  and  devised  unto  the  #plain tiffs,  the  Earl  of  Uchester,    [*212] 
and  Algernon  Herbert,  their  heirs,  executors,  administrators  and 
assi?ns,  certain  freehold  and  leasehold  estates  therein  mentioned,  comprising 
amongst  others,  the  messuage,  lands  and  hereditaments  comprised  in  the 
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thereinbefore  recited  indentures  of  the  15th  and  16th  February,  1808,  to 
hold  to  the  last-named  plaintiffs,  their  heirs,  executors,  administrators  and 
assigns,  upon  trust  to  sell  the  same,  and  out  of  the  moneys  to  arise  by  such 
sale,  or  ta  be  accumulated  as  hereinafter  directed,  to  invest,  in  the  manner  there- 
in mentioned,  so  much  as  would  produce  the  yearly  sum  of  300/.  and  to  pay  the 
same,  by  quarterly  payments,  to  the  said  testator's  daughter,  Harriett  after- 
wards Lady  Harriett  Stapleton,  during  her  life,  or  so  long  as  she  should  continue 
sole  and  unmarried ;  and  after  her  decease  or  marriage,  the  same  to  sink  into 
and  be  considered  as  part  of  the  fund  thereinafter  directed  to  accumulate; 
and  until  sale  of  the  said  premises,  the  testator  directed  the  plaintiffs, 
the  Earl  of  Ilchester,  and  A.  Herbert,  to  pay  the  said  yearly  sum  of  300/.  to 
the  said  testator's  said  daughter  for  her  life,  or  until  her  marriage,  out  of  the 
rents  and  profits  of  the  said  estates ;  and  the  said  testator  directed  that  the  resi- 
due of  the  rents  and  profits  of  the  said  estates  and  premises,  until  sale  thereof, 
should  remain  in  the  hands  of  the  plaintiffs,  the  Earl  of  Ilchester,  and  A. 
Herbert,  and  to  be  invested  by  them  as  therein  mentioned,  until  the  same 
should  amount  to  5000/. ;  and  then  and  so  often,  or  sooner,  if  desirable  pur- 
chases should  offer,  such  sum,  or  so  much  thereof  as  should  have  been  accu- 
mulated or  be  requisite  to  effect  such  purchases,  should  be  laid  out  in  the 
purchase  of  lands  of  inheritance,  situate  as  therein  mentioned ;  such  lands, 
when  purchased,  to  be  subject  to  the  same  uses  and  trusts  as  the  said  testator's 

settled  estates  in  Hants  and  Berks ;  and  after  the  sales  of  the  said 
[#213]    estates  thereby  Mevised  for  the  purpose  of  sale  as  aforesaid,  the  said 

testator,  by  his  said  codicil,  directed  that  the  residue  of  the  moneys  to 
arise  by  such  sale,  after  providing  for  the  payn^nt  of  the  said  yearly  sum  to 
the  said  testator's  said  daughter,  should  be  laid  out  in  the  purchase  of  lands 
in  the  counties  of  Hants  or  Berks  ;  such  lands,  when  purchased,  to  be  subject 
to  the  same  uses  and  trusts  as  the  said  testator's  settled  estates  in  the  said 
counties ;  and  until  said  purchases  shall  be  found,  the  said  testator  directed  the 
plaintiffs,  the  Earl  of  Ilchester  and  A.  Herbert,  to  invest  the  moneys  to  arise 
by  such  sale,  and  the  accruing  interest  thereof,  in  the  manner  therein  men- 
tioned. And  the  said  testator  thereby  directed,  that  in  case  it  should  happen, 
by  sale,  mortgage  or  other  disposition  of  the  said  devised  estates  and  premises 
in  his  lifetime,  the  same  should  be  insufficient  to  provide  for  the  said  annuity 
to  the  said  testator's  said  daughter,  the  said  annuity  should  abate  in  propor- 
tion, and  not  be  chargeable  upon  any  other  part  of  his  said  real  and  personal 
estate  ;  but  he  directed  the  plain tifls,  the  Earl  of  Ilchester  and  A.  Herbert,  to 
use  their  best  endeavors  to  provide  for  the  said  annuity  as  far  as  the  said 
devised  estates  would  enable  them,  and  in  any  manner  they  might  think  fit 
and  proper. 

On  the  9th  of  July,  1830,  a  deed  was  executed  between  Thomas  D'Oyley,  in 
whom  the  mortgage  term  of  2000  years  had  become  vested,  of  the  first  part; 
Henry  George,  Earl  of  Carnarvon,  of  the  second  part ;  Algernon  Herbert,  who 
was  the  person  entitled  to  the  money  secured  by  the  mortgage,  of  the  ihM 


CASES  IN  CHANCERY.  215 

1839.— The  Earl  of  Ilchester  v.  The  Earl  of  Carnarvon. 

part ;  and  Francis  Newman  Rogers,  and  George  O.  Lampriere,  of  the  fourth 
part ;  and  thereby,after  reciting  that  the  sum  of  8304/.  then  remaining  due  on  the 
security  of  the  indenture  of  the  17th  of  February,  1808,  was  the  proper 
money  of.Algernon  'Herbert,  who  had  requested  Thomas  D'Oyley  [*214] 
to  assign  the  same  to  the  said  F.  N.  Rogers  and  G.  O.  Lampriere  ; 
and  that  Algernon  Herbert,  being  satisfied  that  the  lands  situate  at  Marston 
were  an  ample  security  for  the  sum  of  8304/.  and  interest,  it  has  been  agreed 
that  the  other  prertrises  comprised  in  the  said  mortgage  should  not  be  assigned 
to  F.  N.  Rogers  and  G.  O.  Lampriere ;  it  was  witnessed  that,  for  the  conside- 
ration therein  mentioned,  Thomas  D'Oyley  assigned  unto  F.  N.  Rogers  andG* 
0.  Lampriere,  their  executors,  administrators  and  assigns,  the  sum  of  8304/' 
then  remaining  due  on  the  mortgage,  and  all  interest  thereon ;  to  hold  the 
same  onto  F.  N.  Rogers  and  G.  O.  Lampriere,  their  executors,  administrators 
and  assigns :  and  Thomas  D'Oyley  thereby  assigned  unto  F.  N.  Rogers  and 
G.  0.  Lampriere,  their  executors,  administrators  and  assigns,  the  Marston 
estate  for  the  then  residue  of  the  term  of  2000  years,  created  by  the  said 
indenture  of  the  17th  of  February,  1808,  subject  to  such  equity  of  redemption 
as  the  same  premises  were  then  subject  or  liable,  by  virtue  of  the  said  last- 
mentioned  indenture. 

The  testator,  Henry  George,  died  in  April,  1833,  and  his  will  was  proved 
by  the  present  Earl,  who  being  entitled  thereto  under  the  will,  possessed 
himself  of  the  testator's  assets. 
The  testator's  daughter,  Lady  Harriet,  died  in  1836. 
The  bill  was  filed  by  the  Earl  of  Ilchester  and  Algernon  Herbert,  the 
trustees,  and  by  Lord  Porchester,  the  eldest  son  of  the  present  Earl  of  Car- 
narvon, stating  that  8304/.  remained  due  on  the  mortgage  (100/.  having  been 
paid  off  by  Henry  George,  Earl  of  Carnarvon,)  and  insisting  that  the  Marston 
estate  had  been  devised  to  the  trustees  freed  from  the  mortgage  debt 
of  8304/.  and  interest,  and  *that  the  plaintiffs  were  entitled  to  have     [#215J 
it  paid  out  of  the  general  personal  estate  of  the  second  testator,  Henry 
George,  Earl  of  Carnarvon,  or,  in  case  of  its  insufficiency,  out  of  the  real 
estate  devised  to  the  present  Earl ;  and  the  bill  prayed  accordingly. 

Mr.  Pemberton  and  Mr.  T.  H.  Hall,  for  the  plaintiffs : — Under  the  trusts 
of  the  will  of  the  late  Earl,  the  Marston  estate  is  nowaaleable  ;  and  the  ques- 
tion between  the  parties  is,  whether  the  personal  estate  of  the  last  Earl,  pos- 
8ea*d  by  the  present  Earl,  is  or  not  liable  to  pay  off  the  mortgage  on  the 
Marston  estate,  so  as  to  leave  the  whole  produce  of  that  estate  to  be  invested 
upon  the  trusts  of  the  settled  real  estate  :  from  the  limitations  of  the  settled 
eslat*}  the  question  amounts  to  his,  whether  the  defendant  is  entitled  to  the 
*Qmof8300/.  absolutely,  or  for  life  only. 

The  debt,  it  is  admitted,  was  orginally  the  debt  of  the  first  testator,  who 
"N^gaged  the  Marston  and  the  Blunsden  estates  for  securing  it ;  he  specially 
Prised  the  Blunsden  estate,  and  the  other  estate  descended  to  Henry  George, 
t°  vkomthe  testator  had  bequeathed  his  personal  estate  subject  to  the  payments 
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of  his  debts  and  legacies,  What  was  the  position  of  the  property  at  the  death 
of  the  first  testator  ?  The  owner  of  the  Blunsden  estate  had  clearly  ao  equity 
to  have  the  mortgage  paid  out  of  the  personal  and  the  descended  estates ;  so 
that  Henry  George,  having  assets,  was  bound  to  pay  off  the  mortgage  on  the 
Blunsden  estate,  and  in  exonerating  that  estate  from  the  mortgage,  he  must 
at  the  same  time  have  exonerated  the  Marston  estate.  He  had  not 
[*216]  therefore  the  power  of  exercising  an  option  *as  in  Scott  v.  Beecher,[a) 
but  was  bound  in  equity  to  discharge^  tlye  mortgage.  The  real  and 
personal  estate  did  not  in  this  case,  as  in  Seott  v.  Beecher,  wholly  centre  in 
one  person,  but  part  of  the  real  estate  was  devised  away :  and  therefore  that 
authority  does  not  apply.  Being  subject  then  to  au  equitable  obligation,  he 
entered  into  a  personal  covenant  for  the  discharge  of  the  mortgage ;  and  he 
bequeathed  his  personal  estate  to  the  defendant,  expressly  subject  to  that, 
amongst  other  u  contracts  and  obligations,"  He  adopted  the  debt,  which  he 
was  in  equity  bound  to  disoharge,  and  his  personal  estate  is  therefore  prima* 
rily  liable  to  pay  it. 

The  trusts  on  which  the  testator  devised  the  Marston  estate  might  have 
required  the  whole  undiminished  rents ;  and  this  too  shows  an  intention  on 
the  part  of  the  testator,  that  that  estate  should  be  exonerated  out  of  his  per- 
sonal estate. 

Mr.  Tinney  and  Mr.  2J.  /.  Lloyd,  contra  :— The  general  rule  is  this,  that 
if  an  estate  be  subject  to  a  mortgage  which  is  created  by  the  testator,  who 
specifically  devises  the  estate,  the  devisee  is  entitled  to  have  it  exonerated 
out  of  the  descended  and  personal  estate ;  but  if  the  debt  be  not  a  debt  con- 
tracted by  the  testator,  then  the  devisee  takes  it  cum  onere,  and  is  not  en- 
titled  to  have  an  exoneration  out  of  the  personal  or  descended  estate. 

It  must  be  admitted  that  Henry  George,  Earl  of  Carnarvon,  was  bound 
to  exonerate  the  Blunsden  estate  out  of  the  Marston  estate,  which  descended; 
but  this  was  a  derivative  and  not  a  primary  obligation.  The  obliga- 
[*217]  tion  was  not  personal,  but  affected  the  estate  only ;  *and  he  was  there- 
fore in  the  same  situation  as  the  devisee  and  executrix  in  Scott  v. 
Beecher.  If  the  case  stood  here,  independent  of  any  subsequent  dealing,  it 
is  clear  that  the  devisees  in  trust  would  take  the  Marston  estate  subject  to  the 
mortgage. 

As  to  the  subsequent  transactions,  the  covenant  of  Henry  George,  Earl  of 
Carnarvon,  which  was  merely  to  exonerate  the  Blunsden  estate,  did  not  ope- 
rate as  an  adoption  by  him  personally,  of  the  debt  of  his  testator;  neither 
would  a  bond  or  covenant  to  pay  the  amount  have  had  that  effect ;  Barham 
v.  The  Earl  of  Thanet.(b)  There,  Sir  John  Leach  laid  down  the  law  in 
these  words,  "  If  an  estate  descend  to  the  heir  subject  to  a  mortgage,  and  he 
become  a  party  to  an  assignment  of  the  mortgage,  and  by  deed  or  covenant 
contract  with  the  assignee  to  pay  the  amount  due,  he  does  not  thereby  m^G 

(a)  5  Mad.  96.  (&)  3  Mylne  &  K.  607. 
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it  his  personal  debt,  as  between  his  heir  and  executor :  as  between  these 
parties,  the  mortgaged  estate  remains  the  primary  fund  for  the  payment  of 
the  mortgage  debt,  and  the  bond  or  covenant  of  the  heir  of  the  mortgagor  is 
considered  merely  as  an  auxiliary  security  to  the  assignee." 

The  question  then  remains,  whether  the  will  of  Henry  George,  Earl  of 
CaraaiTOD,  had  the  effect  of  making  the  mortgage  debt  his  personal  debt. 
The  question  is  always  one  of  intention,  and  whether  the  testator  intended 
to  increase  his  real  estate  at  the*  expense  of  his  personal  estate;  Donisthorpe 
v.  Porter,(a)  The  Earl  of  Oxford  v.  Lady  Rodney.(b)  There  being  no 
equity  between  real  and  personal  representatives,  it  lies  on  the  plaintiffs  to 
make  out  such  an  intention.  It  is  true  that  Henry  George,  Earl  of 
Carnarvon,  gives  all  his  real  and  'personal  estate  to  the  present  Earl,  f*218] 
"subject  to  the  payment  of  his  debts,  and  the  fulfilment  of  all  con- 
tracts and  obligations;"  but  he  had  entered  into  no  contract  or  obligation  to 
pay  the  mortgage  debt,  but  only  to  exonerate  (as  he  was  bound  to  do,  hav- 
ing assets  of  the  first  testator  for  that  purpose)  the  Blunsden  estate.  The 
testator  had  no  intention  of  charging  the  whole  of  his  estate  with  a  debt,  for 
which  the  estate  of  the  first  testator  alone  was  liable. 

Mr.  Ptmberton,  in  reply. 

The  Master  of  the  Rolls,  after  detailing  the  circumstances  of  the 
case,  and  the  nature  of  the  question  between  the  parties,  said  he  should  post- 
pooe  giving  judgment  until  he  had  an  opportunity  of  looking  into  the  cases. 


March  12. — The  Master  op  the  Rolls: — The  principal  question 
laised  in  this  cause,  is  whether  the  devisees  in  trust  of  the  Marston  estate, 
under  the  codicil  of  Henry  George,  Earl  of  Carnarvon,  are  entitled  to  have 
a  mortgage  for  8000J.  and  upwards  paid  out  of  the  personal  estate  of  the 
same  Earl. 

The  mortgage  was  created  by,  and  was  the  personal  debt  of  Henry,  Earl 
of  Camarron,  the  father  of  Henry  George,  and  the  money  was  secured  by  a 
term  of 2000  years,  which  comprised  not  only  the  Marston  estate,  but  also 
mother  estate  called  Blunsden. 

The  two  estates  being  subject  to  the  mortgage,  the  Blunsden  estate  was 
derised  by  the  will  of  Henry,  Earl  of  Carnarvon,  and  under  that  will  became 
rested  in  Augusta  Elizabeth,  the  daughter  of  Charles  Herbert; 
*the  Marston  estate  descended  on  Henry  George,  Earl  of  Carnarvon,    (*219J 
^  the  heir  of  his  father ;  and  he  was  also  the  executor  and  residuary 
kgaee  of  his  father. 

toder  these  circumstances,  the  devisee  of  the  Blunsdfen  estate  was  entitled 
to  bare  it  exonerated  from  the  mortgage,  by  payment  out  of  the  personal 
^tote,  or,  if  necessary,  out  of  the  descended  real  estates  of  Henry,  Earl  of 
Carnarvon ;  and  Henry  George,  who  was  the  executor,  having  personal  as- 

(a)  Amb.600.  (ft)  14  Vm.  417 
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sets,  and  also  heir  having  real  assets,  was  in  those  characters  liable  to  pay 
the  mortgage,  as  he  was  liable  to  be  compelled  to  apply  the  assets  which  he 
had  received  for  that  purpose.[l] 

•  He  made  his  will,  dated  the  27th  day  of  September,  1821,  and  thereby  left 
his  real  and  personal  estates  to  his  eldest  son,  the  present  Earl  of  Carnarvon. 
subject  to  the  payment  of  his  debts,  the  fulfilment  of  all  contracts  and  obli- 
gations, payment  of  annuities  with  which  he  was  chargeable,  and  to  his 
funeral  expenses  ;  and  on  the  8th  of  May,*  1824,  on  the  occasion  of  the 
marriage  of  Augusta  Elizabeth  Herbert,  who  was  entitled  to  the  devised 
Blunsden  estate,  he  covenanted  for  himself,  his  executors,  administrators  or 
assigns,  in  effect  that  he  would  exonerate  the  Blunsden  estate  from  the  mort- 
gage to  which  it  was  subject,  in  common  with  the  descended  Marston  estate. 

At  the  time  when  he  entered  into  this  covenant,  he  might  have  been  com- 
pelled to  do  that  which  he  covenanted  to  do  ;  he  had  personal  estate  of  his 
father  sufficient,  and  also  descended  real  estate  sufficient  for  the  purpose.  It 
may  be  assumed  that,  being,  as  residuary  legatee,  owner  of  the  persona) 
.estate,  and,  as  heir  at  law,  owner  of  the  descended  real  estate,  it  was 
[*220]  for  his  *own  convenience  thaf  he  entered  into  this  covenant,  rather 
than  apply  his  father's  assets  in  payment. 

Very  soon  after  the  date  of  this  deed,  and  on  the  10th  of  July,  1824,  he 
executed  a  codicil  to  his  will,  and  thereby  devised  the  Marston  estate.  The 
codicil  does  not  mention  the  mortgage  to  which  the  Marston  estate  was  sub- 
ject, but  provides  that,  in  case  it  should  happen  by  sale,  mortgage,  or  other 
disposition  joi  the  estates  thereby  devised  made  in  his  lifetime,  the  same 
should  be  insufficient  to  provide  for  the  annuity  therein  mentioned,  the  an- 
nuity was  to  abate  in  proportion. 

On  the  9th  of  July,  1830,  a  deed  was  executed  between  Thomas  D'Oyley, 
in  whom  the  mortgage  term  had  become  vested,  of  the  first  part ;.  Henry 
George,  Earl  of  Carnarvon,  of  the  second  part ;  Algernon  Herbert,  who  was 
the  person  entitled  to  the  money  secured  by  the  mortgage,  of  the  third  part; 
and  Francis  Newman  Rogers,  and  George  O.  Lemprierre,  of  the  fourth 
part ;  and  thereby,  after  reciting  that  Algernon  Herbert  was  satisfied  that  the 
Marston  estate  was  a  full  and  ample  security  for  the  payment  of  the  mort- 
gage money,  it  was  witnessed,  that  Thomas  D'Oyley,  at  the  request  of  Al- 
gernon Herbert,  assigned  the  mortgage  money  and  so  much  of  the  estates 
comprised  in  the  mortgage  term  as  constituted  the  Marston  estate  to  Rogers 
and  Lempriere,  subject  to  the  same  equity  of  redemption  as  the  same  were 
subject  to  under  the  original  mortgage  deed. 

The  intended  effect  of  this  deed  was,  to  charge  the  Marston  estate  exclu- 
sively with  the  mortgage ;  and  in  the  execution  of  this  intention  no  more 
was  done  than  the  owner  of  the  Blunsden  estate  had  a  right  to  com- 

[1]  Vide  The  Dule  of  Cumberland*.  Codrington,  3  Johns.  Ch.  Rep.  229,257.  X«i£*'T- 
Davit,  3  Myl.  &  K.  361. 
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pel  Henry  George,  Earl  of  Carnarvon,  to  do ;  although  the  #mort-  [*221] 
gage  extended  over  the  two  estates,  yet,  as  between  the  owners  of 
the  two  estates,  the  owner  of  the  equity  of  redemption  of  Bhinsden,  a  speci- 
fic devisee,  had  a  right  to  throw  the  whole  burden  on  the  owner  of  the 
equity  of  redemption  of  Marston,  who  was  the  heir  taking  by  descent ;  and 
here  a$ain  it  may  be  assumed,  that  Henry  George,  Earl  of  Carnarvon,  being 
owner  of  the  personal  estate,  and  of  the  descended  real  estate>  both  of  which 
were  applicable  to  the  payment  of  the  mortgage,  made  an  exclusive  charge 
on  the  descended  real  estate  for  his  own  convenience* 

Henry  George,  Earl  of  Carnarvon,  died  in  tne  year  1833 ;  and  the  ques- 
tion is,  whether,  under  the  circumstances  which  have  been  stated,  his  per- 
gonal estate,  or  the  Marston  estate  devised  by  his  codicil)  is  the  primary  fund 
for  payment  of  the  mortgage. 

fa  the  consideration  of  the  question,  it  must  be  observed,  that  in  some 
respects,  Henry,  Earl  of  Carnarvon,  owed  a  like  duty  to  the  mortgagee 
and  to  the  owner  of  the  Blunsden  estate ;  the  mortgagee,  for  tKe  purpose  of 
obtaining  payment,  and  the  owner  of  the  Blunsden  estate,  for  the  purpose  of 
obtaining  exoneration,  had  each  of  them  a  right  to  resort  to  the  personal 
estate,  and  to  the  descended  real  estates  of  Henry,  Earl  of  Carnarvon ;  and 
Henry  George,  Earl  of  Carnarvon,  had  corresponding  duties  towards  both ; 
ani  having  regard  to  this  circumstance,  I  think  that  the  case  of  Scott  v. 
Beecher  distinctly  applies ;  and  it  follows  that  the  mere  circumstance  of 
Henry  George  being  the  owner  of  the  personal  estate,  which  in  his  hands 
vas  the  primary  fund,  and  also  of  the  descended  real  estate,  which  in  his 
hands  was  the  secondary  fund  for  payment,  is  not  a  reason,  why,  as  between 
those  who  are  entitled  to  his  personal  estate  and  those  who  are  enti- 
tled to  the  devised  ^mortgaged  estate,  the  latter  should  be  relieved  ;[l]  [*222] 
and  this  brings  us  to  the  question,  whether  the^acts  done  afford  indi- 
cations of  an  intention  either  to  adopt  the  mortgage  debt  as  a  personal  debt 
of  his  own,  or  to  have  it  paid  out  of  his  own  personal  estate  after  his  death. 

It  has  been  determined,  that  when  the  mortgage  debt  is  created  by  another, 
the  estate  must  bear  the  burden,  although  the  owner  of  the  equity  of  redemp- 
tion has  charged  other  parts  of  his  property  with  the  payment  of  all  his 
debts  ;[2]  and  it  does  not  appear  to  me  that  the  covenant  contained  in 

l.  The  mere  charging  of  a  secondary  fund  with  the  payment  of  debts,  does  not  exempt  the 
pnmwy  fond,  or  postpone  its  application,  unless  the  intention  of  the  testator  to  exonerate  it  for  the 
Ktttt  of  the  legatee,  or  some  other  person  is  manifest.     Hawley  v.  James,  5  Paige,  319,  469. 

/*;  Where  a  person  takes  a  conveyance  of  land  subject  to  a  mortgage,  covenanting  to  indemnify 
the  grintar  against  the  mortgage,  and  dies  intestate,  the  land  is  the  primary  fund  to  be  resorted  to 
for  the  payment  of  the  residue,  and  the  heir  cannot  throw  the  charge  upon  the  personal  represen* 
Uurex.  And  if  the  purchaser  has  even  rendered  himself  liable,  at  law,  for  the  payment  of  the 
<kbt,  toil  drenmstance  will  not  alone  be  sufficient  to  shift  the  charge  upon  the  personalty.  He  may 
by  '«pre»  direction,  or  necessary  implication  shift  the  charge  from  the  realty  to  the  personalty  ; 
tot,  if  baring  subjected  his  personal  estate  to  the  charge,  he  dies,  and  the  land  descends  to  his 
fc«f.  who  a  also  his  personal  representative  ;  although  the  personal  funds  of  the  ancestor,  in  the 
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the  settlement  of  1824,  and  the  execution  of  the  deed  of  July,  1830.  amount 
to  an  adoption  of  the  debt  personally,  or  give  an  equity  to  the  devisee  to  have 
the  estate  exonerated. 

It  is  true,  that  Henry  George,  Earl  of  Carnarvon,  could  not  apply  his 
father's  personal  estate,  of  which  he  was  residuary  legatee,  and  which  was 
more  than  sufficient  to  pay  all  the  debts,  to  his  own  use*  without  making 
himself,  in  one  sense,  personally  liable  to  pay  the  mortgage;  but  he  might  do 
this*  in  the  reliance,  which  would  have  been  well  founded*  that  the  descended 
Marston  estate  was  sufficient  for  his  indemnity,  and  for  the  satisfaction  of  the 
mortgage ;  and  when  the  charge  was  brought  to  rest  on  the  Marston  estate 
exclusively,  he  seems  to  have  been  careful  to  sulyect  himself  to  no  personal 
liability  to  the  mortgagee.  The  transaction  appears  to  have  been  for  the 
purpose  of,  what  has  been  called,  accommodating  the  charge,  and  not  for  the 
purpose  of  making  the  debt  his  own.  What  he  might  have  done  if  he  had 
been  aware  of  the  question  which  would  arise,  can  only  be  coiyectured ;  but, 
under  the  circumstances  as  they  now  appear,  I  think  that  the  devisees  in  trust 
of  the  Marston  estate  take  it  cum  (mere,  and  are  not  entitled  to  have  the  tes- 
tator's personal  estate  applied  in  satisfaction  of  the  charge.[l] 


[*223]  *WlNCHELSfcA   t?v  GARttKTY* 

1839 :  March  21. 

The  stop  order  can  only  be  granted  either  on  an  admission  or  proof  of  the  incumbrance  ;  and  will 
not  be  granted  "  without  prejudice  to  the  validity  of  the  charge." 

Mr.  Parry  appear*!  in  support  of  a  petition  for  the  common  stop  order, 
to  prevent  the  payment  of  %  fund  out  of  court  without  notice  to  an  .incum- 
brancer thereon  ;  but  he  was  not  prepared  with  the  necessary  proof  of  the 
deed  creating  the  incumbrance. 

Mr.  Rindersley,  for  the  party  to  the  cause  entitled  to  the  fund,  declined 
admitting  the  deed ;  but  he  consented  to  the  order  being  granted  without 
prejudice  to  any  question  as  to  the  validity  of  the  incumbrance. 

hands  of  the  heir,  were  liable  for  the  debts,  yet  on  the  death  of  the  heir,  his  personal  assets  are  not 
the  primary  fund  for  payment.     Duke  of  Cumberland  v.  Codrington,  3  Johns.  Ch.  Rep.  229. 

[1]  The  leading  principles  upon  which  the  above  case  turns,  are  ably  considered  by  Kent,  Cb. 
in  the  case  of  The  Duke  of  Cumberland  v.  Codrington,  3  Johns.  Ch.  Rep.  229.  A  person  mortgt- 
ges  an  estate,  and  by  his  will,  after  directing  payment  of  his  debts,  devises  all  his  residuary  ml 
estate,  including  the  mortgaged  estate,  and  all  his  residuary  personal  estate  to  his  eldest  son,  whom 
he  appoints  his  executor.  The  son  proves  the  will,  and  dies  intestate,  without  having  paid  off  the 
mortgage.  Both  father  and  son  leave  sufficient  personal  assets  to  pay  it  off.  Knight  Bruce,  V.  C. 
decreed,  on  the  authority  of  modern  cases,  but  reluctantly,  and  against  the  opinion  which  inde- 
pendently of  them  he  would  have  entertained,  that  as  between  the  heir  and  administrator  of  the 
son,  the  mortgaged  estate  is  the  primary  fund  for  payment  of  the  mortgage.  The  Earl  of  Clare*' 
don  v.  Bar  ham,  1  Yo.  &  Coll.  C.  C.  688.  See  further,  3  Myl.  &  Cr.  772,  n.  1.  Revised  Statutes 
of  N.  Y.  vol.  1,  (2d  ed.)  p.  740,  $  4,  cited  1  Rubs.  &  M.  633,  n.  1. 


CASES  IN  CHANCERY.  226 

1839— Watt*  v.  Scrivens. 

The  Master  of  the  Rolls  said  he  could  not  grant  the  stop  order, 
except  upon  the  admission  of  the  title,  or  proof  of  the  deed,  as  it  might  be 
admitting  into  Che  proceedings  a  perfect  stranger  to  the  cause.(a) 


Watts  t?>  Scrivens. 

1839  :  March  19,  June  4. 

A  testatrix  directed  funds  to  be  transferred  in  the  bank  books,  into  the  names  of  A.  B.  and  wife, 
and  their  children  who  were  infants,  for  the  benefit  of  A.  B.  and  wife  for  life,  with  remainder  to 
their  children ;  this  was  done,  and  a  suit  being  instituted  for  the  performance  of  the  trusts  • 
Held,  that  the  court  had  no  jurisdiction  under  the  I  W.  4,  c.  60,  to  order  the  infants  to  transfer 
the  fond  into  court. 

In  this  case  the  testatrix  directed  her  executor,  George  Scrivens,  to  pay 
and  transfer  the  sum  of  100/.  per  annum,  long  annuities  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  into  the  joint 
names  *of  the  plaintiff,  Stephen  Watts  the  elder,  and  Caroline  his  [*224] 
wife,  and  Stephen  Watts  the  younger,  and  all  other  the  child  and 
children  of  the  plaintiff  and  Caroline  his  yvife,  who  should  be  living  at  her, 
the  said  testatrix*s,  decease,  to  and  for  the  use  and  benefit  of  said  Caroline 
Watts  and  Stephen  Watts  the  elder,  during  their  lives  and  the  life  of  the  sui> 
vivor  of  them ;  and  from  and  after  the  decease  of  the  survivor  of  them,  then 
to  and  for  the  use  and  benefit  of  all  and  every  the  child  and  children  of  said 
Caroline  Watts,  in  equal  proportions,  share  and  share  alike. 

In  pursuance  of  the  direction  to  that  effect,  contained  in  the  will  of  the 
testatrix,  George  Scrivens,  the  executor,  out  of  the  assets  of  the  testatrix 
transferred  the  sum  of  90/.  per  annum  long  annuities,  having  deducted  the 
sum  of  10/.  per  annum  from  the  sum  of  100/.  by  the  will  of  the  testatrix  di- 
rected to  be  invested  in  the  said  annuities,  for  the  purpose  of  paying  the 
legacy  duty  thereon  ;  and  which  annuities  stood  in  the  joint  names  of  the 
plaintiff,  Stephen  Watts  the  elder,  and  Caroline  his  wife,  Stephen  Watts  the 
younger,  Edward  Andrews  Watts,  Jeremiah  Alfred  Watts  and  Charles  Henry 
Watts,  in  the  bank  books. 

The  children  were  infants. 

The  bill  prayed  that  the  trusts  of  this  sum  of  90/.  long  annuities  might  be 
carried  into  execution,  and  that  the  fund  might  be  brought  into  court  and 
secured  for  the  benefit  of  the  parties  interested  therein.  The  children  being 
all  infants,  the  question  raised  at  the  hearing,  was  whether  under  the  1  W» 
4,  c.  60,  the  court  could  orxler  the  infants  to  join  in  transferring  the  fund 
into  court. 

The  case  stood  over. 

*June  4.— -Mr.  Willcock,  for  the  plaintiff,  now  relied  on  a  case  of    [*225] 

(a)  The  proper  proofs  were  afterwards  produced. 

Vol.  I.  18 
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Kidd  v.  Kidded)  and  stated  that  it  would  be  very  inconvenient  to  the 
tenant  for  life,  who  was  going  abroad,  that  the  fund  should  continue  in  the 
names  of  several  parties,  some  of  whom  were  infants ;  for  in  such  case  it 
would  be  impossible  to  give  a  power  of  attorney  for  receiving  the  dividends 
in  his  absence,  the  Bank  requiring  all  the  parties  to  join  therein; 
[*226]  that  the  plaintiff,  who  was  desirous  of  ^raising  money  for  his  present 
purposes,  was  unable  to  do  so  in  consequence  of  that  difficulty,  and  of 
the  power  which  all  the  other  persons  in  whose  names  the  fund  had  stood,  of 
receiving  individually  the  dividends  when  due,  and  that  without  the  concur- 
rence of  the  others.  He  contended  that  the  interest  of  all  parties  would  be 
best  consulted  by  having  the  fund  brought  into  court. 

Mr.  Heathfield  for  the  executor. 

The  Master  op  the  Rolls  said  that  he  was  willing  to  aid  the  plaintiff, 
but  he  thought  he  had  no  jurisdiction,  and  that  the  case  cited  did  not  apply. 


Re  Gornall. 

1839:  May  22. 

Exceptions  for  scandal  and  impertinence,  taken  on  summary  proceedings  upon  petition,  should 
where  there  is  no  clerk  in  court,  be  served  on  the  solicitor. 

In  this  case  the  proceedings  were  summary,  upon  petition,  and  not  in  a 
cause,  and  the  affidavit  in  support  of  the  petition  had  been  referred  for  scandal 

(a)  Kidd  v.  Kidd. 
M.  R.     1832  :  July  26,  November  23.     3833  :  June  3. 

The  facts  of  this  case,  as  appearing  from  the  papers  in  the  cause,  were  as  follows : — James  Kidd 
died  intestate  in  1822,  leaving  Mary  Eljxabeth  Kidd  bis  widow,  and  Caroline  Kidd  an  infant,  be 
only  child  and  next  of  kin  him  surviving.  \  Letters  of  administration  were  afterwards  granted  to 
the  widow.  The  original  bill  was  filed  in  1831  by  the  widow,  stating  that  the  testator  was  entitled, 
amongst  other  property,  to  a  certain  sum  of  money  in  the  funds,  and  that  all  bis  debts  were  paid, 
and  that  the  residue  of  his  personal  estate  consisted  of  three  several  sums  of  stock,  of  which  tiw 
widow  alleged  she  was  entitled  to  one-third,  and  the  infant  to  two-thirds ;  that  in  1823  the  adminis- 
tratrix had  transferred  the  three  sums  into  the  joint  names  of  herself  and  her  infant  daughter, 
which,  it  was  alleged,  was  made  by  mistake,  and  without  considering  what  the  effect  would  Ip; 
that  the  widow's  one-third  could  not  be  transferred  until  her  daughter  attained  twenty-one.  The 
bill  prayed,  that  the  Bank  might  be  decreed  to  permit  the  widow  and  infant  to  transfer,  and  that 
the  infant  might  be  decreed  to  join  the  widow  in  transferring,  one-third  of  the  stock  into  the  name 
of  a  person  to  whom  the  widow  had  granted  an  annuity  secured  upon  the  fund.  By  the  decree,  it 
was  declared  that  the  infant  was  a  trustee  as  to  one-third  of  the  stock,  and  she  was  ordered  and 
decreed,  according  to  the  provisions  of  the  1  W.  4,  c.  60,  to  join  the  widow  in  transferring  one- 
third  of  the  fund  into  the  names  of  the  widow  and  her  incumbrancers:  and  it  was  ordered  that  the 
Bank  should  permit  such  transfer.(*) 


(♦)  It  appeared  there  were  great  irregularities  in  the  suit,  and  that  the  decree  had  been  mads 
without  evidence  of  the  facts  ;  and,  upon  a  subsequent  application,  mode  upon  the  part  of  the  in- 
fant, the  funds  were  directed  to  be  retransferred,  and  the  bill  was  dismu<sed. 
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and  impertinence ;  and  the  question  was,  on  whom  the  exceptions  should  be 
serred,  there  being  no  clerk  in  court. 

By  tbe  eleventh  general  order  of  1S28,  it  is  ordered,  "  That  no  order  shall 
be  made  for  referring  any  pleading  or  other  matter  depending  before  the  court 
for  scandal  or  impertinence,  unless  exceptions  are  taken  in  writing  and  signed 
by  counsel,  describing  the  particular  passages  which  are  considered  to  be 
scandalous  or  impertinent,  nor  unless  such  order  be*  obtained  within  six  days 
after  the  delivery  of  such  exceptions." 

The  usual  practice  is  to  leave  the  exceptions  with  the  clerk    [*227] 
in  court  of  the  parties  excepting,  who    hands   them  over  to  tHe 
clerk  in  court  of  the  opposite  party,  and  this  is  termed  delivering  the  ex- 
ceptions. 

There  being  no  clerk  in  court,  a  difficulty  arose  on  the  part  of  the  secre 
tary  of  the  Master  of  the  Rolls  in  drawing  up  the  order  of  course,  referring 
the  exceptions  to  the  Master. 

Mr.  Booth,  on  behalf  of  the  petitioner,  now  applied  to  the  court,  and 
proposed  that  the  exceptions  should  be  delivered  to  the  solicitor  of  the  peti- 
tioner. 

The  Master  op  the  Rolls  considered  that  to  be  the  proper  course. 


Robins  v.   Mills. 
1333:  March  21.  / 

Aa  application  in  a  cause,  by  a  client,  to  tax  a  solicitor'!  bill,  is  not  within  the  general  orders  of 
May,  1837. 

The  question  in  this  case  was,  whether  the  general  orders  of  the  5th  of 
May,  1837,(a)  applied  to  an  application  for  the  taxation  of  a  solicitor's  bill  of 
costs,  so  that  the  order  was  to  be  made  by  that  branch  of  the  court  where 
tbe  cause  had  been  heard. 

The  Master  op  the  Rolls  said  that  this  case  was  neither  within  the 
spirit  nor  within  the  meaning  of  these  orders. 


•Heighinoton  i>.  G&ant.  [#22S] 

1*»   Much  21,  April  26. 

A  nis  vm  militated  for  the  administration  of  an  estate,  and  to  charge  an  executor  with  interest 
oq  bain***  retained  in  his  hands  ;  the  decree  directed  a  taxation  of  the  costs  of  so  much  of  the 
**  m  *°*gnt  to  charge  interest :  Held,  that  this  comprised  not  only  the  excess  of  costs  incurred 
■7  U%  ojmsUoh  of  interest,  but  also  an  apportionment  of  the  general  costs  of  the  suit. 

X<m  of  taxation  of  bill  of  costs  where  an  apportionment  is  directed. 

This  was  a  petition  for  leave  to  file  exceptions  to  the  Master's  taxation  and 

(a)  1  Keen,  ix.    2  Mylne  &.  Cr.  App.  1. 
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certificate  of  costs,  on  the  ground  that  the  Master  had  proceeded  upon  a  mis 
taken  principle  in  the  taxation  which  he  had  make. 

The  bill  prayed  that  the  trusts  of  the  will  of  Robert  fleighington  might  be 
established,  that  an  account  might  be  taken  of  his  personal  estate  and  of  his 
debts  and  funeral  and  testamentary  expenses,  and  that  the  clear  residue  of 
his  estate  might  be  ascertained ;  and  that  the  defendant,  John  Grant,  the 
petitioner,  might  be  charged  with  interest  upon  such  balances  as  should  from 
time  to  time  appear  to  have  been  in  his  hands, 

The  decree,  besides  directing  the  usual  accounts  to  be  taken,  ordered  the 
Master  to%scertain  what  balances  had  remained  in  the  hands  of  the  defend- 
ant Grant  at  the  end  of  each  year,  since  the  end  of  one  year  after  the  testa- 
tor's death,  and  to  compute  interest  on  such  balances ;  and  then  referred  it 
to  the  Master  to  tax  the  plaintiffs  their  costs,  as  to  so  much  of  the  suit  as 
sought  to  charge  Mr.  Chrant  with  interest  en  those  balances. 

The  Master  certified,  that  it  being  directed  by  the  decree,  that  he  should 
tax  the  plaintiffs  their  costs  as  to  so  much  of  this  suit  as  sought  to  charge 
the  defendant  with  interest  on  the  balances,  from  time  to  time  remaining  in 
his  hands  as  aforesaid,  he  had  proceeded  to  tax  the  same ;  and  that  thebi'i 
of  such  costs,  amounting  to  the  sum  of  366i  2d.  10$.,  having  been  laid 
before  him,  he  had  taxed  the  same  at  the  sum  of  13CM.  11*.  6tf.. 
[*229]  'including  therein  a  sum  of  1/.  2s.  2d.,  the  expenses  of  a  subpcffl 
for  the  said  costs. 

The  petitioner  complained,  first,  that  the  Master  had  apportioned  "against 
him,  one  pqual  half  part  or  some  other  definite  proportion  of  certain  costs, 
which  would  have  been  incurred  whether  the  suit  had  sought  to  charge  the 
petitioner  with  interest  on  the  balances  in  his  hands  or  not ;  and  thereby 
and  otherwise  the  Master  had  taxed  and  allowed  to  the  plaintiffs,  as  against 
the  petitioner,  divers  costs  or  sums  of  money,  over  and  above  the  costs  of  so 
much  of  the  said  suit  as  sought  to  charge  the  petitioner  with  interest  as  afore- 
said." 

Secondly,  that  the  Master  "  had  apportioned  and  charged,  as  against  the 
petitioner,  one  equal  half  part,  or  some  other  definite  proportion  of  certain 
costs,  without  reference  to  the  actual  proportion  of  such  costs  occasioned  by 
the  suit  seeking  to  charge  the  petitioner  with  the  interest  on  balances;  and 
thereby  the  Master  had  taxed  and  allowed  the  plaintiffs,  as  against  the  peti- 
tioner, divers  costs  or  sums  of  money  more  than  the  costs  of  so  much  of  the 
suit  as  sought  to  charge  the  petitioner  as  aforesaid.1' 

Thirdly,  that  the  Master  had  charged  the  petitioner  with  the  costs  of  a 
motion  for  the  payment  of  a  certain  sum  of  money  into  court. 

The  petition  set  forth,  at  length,  the  items  of  which  the  costs  so  taxed,  ap- 
portioned and  charged  against  the  petitioner  consisted,  as  "  Instructions  tor 
bill,  6s.  Sd. ;  attending  counsel,  3s.  4d.,"  <fec. 

.Mr,  Pemberton  and  Mr,  Lloyd,  in  support  of  the  petition,  con- 
[*230]    tended  that  the  costs  had  been  taxed  on  an  'erroneous  principle; 
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that  the  objects  of  the  bill  having  been  determined  to  be  two,  and  the 
petitioner  had  been  exclusively  charged  with  a  fixed  arbitrary  proportion 
for  the  costs  relating  to  the  interest,  and  also  with  half  of  the  general  costs  of 
the  suit  which  would  have  been  equally  occasioned  if  the  question  of  interest 
had  nerer  been  raised.  v 

Mr.  G.  Richards  and  Mr,  W.  C.  L.  Keene,  contra,  contended,  that  by  the 
long  established  practice  in  the  Master's  office,  where  the  court  directs  the 
taxation  of  the  costs  of  one  of  the  several  objects  of  a  suit,  it  is  understood  to 
carry,  not  only  the  costs  of  so  much  of  the  suit  as  relates  exclusively  to  that 
particular  object,  but  also  a  portion  of  every  general  proceeding  in  the  suit ; 
and  that  if  the  court  had  intended  that  the  extra  costs  occasioned  by  the 
question  of  interest  should  be  ascertained,  it  would  have  directed  the  taxation 
in  other  words,  limiting  the  taxation  to  such  extra  costs  only.    2  Smith's 
Pr.  540, 2d  edit,,  where  it  is  stated,  that  the  order  giving  to  a  party  a  portion 
only  of  the  costs  of  suit  may  be  framed  in  two  ways ;  in  one  way  it  may  be 
so  expressed  as  to  involve  an  apportionment  of  the  whole  of  the  general 
charges ;  in  the  other  way  it  may  be  expressed  so  that  the  exception  shall 
only  extend  to  the  excess  of  expense  incurred  in  consequence  of  the  excepted 
matter.   The  author  then  gives  the  following  illustration  : — "  Suppose  a  bill 
filed  for  tithes  of  three  titheabie  articles,  and  the  court,  as  to  one  of  them 
(say  milk,)  decides  against  the  plaintiff,  and  gives  him  the  costs  of  the  suit, 
except  so  much  as  relates  to  the  tithes  of  milk ;'  at  first  sight  it  appears,  that 
when  you  have  tpken  away  the  excess  of  expense  occasioned  by  the  claim 
for  tithes  of  milk,  the  whole  of  the  other  costs  ought  to  be  paid ;  but 
the  law  on  the  subject  is,«  that  inasmuch  as  the  tithes  #of  milk  was  a    [*231] 
substantive  claim,  it  must  bear  its  due  proportion  of  the  general 
charges^of  the  suit :  for  although,  if  the  bill  was  confined  tS  one  object,  most 
of  the  general  charges  would  be  the  same  as  if  filed  for  ten  objects,  yet  a 
party  having  one  sure  ground  of  suit  shall  not  be  allowed  to  bring  forward 
nine  other  claims  without  any  risk  of  costs.     In  the  supposed  case,  the  ques- 
tion as  to  the  tithes  of  milk  might  have  formed  a  distinct  subject  for  a  suit, 
tot  the  party  united  it  with  two  other  claims:  it  is  reasonable,  that  as  the 
question  of  the  milk  had  the  full  benefit  of  the  suit,  it  should  bear  its  propor- 
tion of  the  general  expense." 
Mr.  Pemberton,  in  reply. 


iprfl  26.— The  Master  op  the  Rolls  : — Since  the  petition  was  heard, 
I  hare  inspected  the  bill  of  costs,  and  have  received  a  certificate  stating 
the  particular  mode  in  which  the  taxation  was  conducted  ;(a)  *and  it    [#232] 

' «)  To  the  Right  Hon.  the  Master  of  the  Rolls. 

"jkcd:— I  beg  most  respectfully  to  certify  to  your  Lordship,  that  in  taxing  and  apportioning 
"*  e°*i  ia  the  above  cause,  in  pursuance  of  the  decree,  the  following  mode  of  ascertaining  the 
■moot  of  "  m>  muCh  of  the  plaintitTs  costs  of  the  suit  as  seeks  to  charge  the  defendant  John  Grant 
*»fc  iateiwt  on  the  balances  from  time  to  time  remaining  in  his  hands,"  was  pursued  : — The  bill 
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appears,  that  in  the  taxation,  after  all  costs  charged  had  been  reduced 
to  costs   between  party  and  party,  the  number  of   objects   sought  by  the 

was  first  taxed,  disallowing  all  costs  that  were  not  strictly  costs  as  between  party  and  party ;  the 
number  of  objects  which  the  bill  sought,  was  then  taken  into  consideration,  and  decided  to  be  sub- 
stantially two :  namely,  an  account  of  the  testator's  personal  estate,  and  the  payment  of  interest 
on  the  balance  from  time  io  time  in  the  hands  of  the  defendant.  The  bill  was  then  read  through, 
line' by  line,  by  the  respective  clerks  in  court,  in  the  presence  of  the  solicitors,  and,  after  consider- 
able* discussion,  it  was  agreed,  that  of  72  folios  of  which  the  bill  consisted,  52$  related  generally  to 
both  the  objects  of  the  suit,  9  solely  to  the  question  of  interest,  and  10$  to  the  question  of  the  ac- 
count, which,  being  apportioned  according  to  the  practice,  gave  the  following  results  ;  of  the  gene- 
ral 52$,  26$  were  added  to  the  9  folios  relating  to  the  question  of  interest,  and  2(>$  to  the  10$  folios 
having  no  such  relation,  giving,  of  the  whole  72  folios,  35$  to  the  object  of  interest,  and  36}  to 
that  of  the  account, — proportions  sufficiently  near  one-half,  to  justify  the  agreement  between  the 
clerks  in  court  to  adopt  that  rule  as  to  the  bill  and  the  general  fees  connected  with  it.  This  ap- 
portionment runs  through  Michaelmas  term  1830,  and  Hilary  term  1831. 

The  answer  being  subjected  to  the  same  investigation,  showed  the  folldwing  result :  of  78  folios, 
its  total  length,  39*  related  generally  to  both  objects,  18$  to  the  object  of  Interest,  and  20 J  to  the 
other  object ;  19$,  therefore,  of  the  general  folios,  being  added  to  the  18$  relating  to  the  object  of 
interest,  and  19$  (the  other  half  of  the  general  folios)  to  the  other  object,  the  folios  stood  :  57}  to 
the  object  of  interest,  and  40$  to  the  account ;  being  again  nearly  one  half  to  each  object :  and  the 
costs  of  the  answer,  and  the  term  fee  of  Easter  term  1831,  in  which  term  it  was  filed,  were  divi- 
ded in  half. 

In  the  same  term  a  motion,  by  the  plaintiff,  for  the  defendant  John  Grant  to  pay  into  court  the 
amount  of  moneys  admitted  by  his  answer  to  be  in  his  hands,  related  wholly  to  the  object  of  ac- 
count, and  did  not  touch  the  question  of  interest ;  no  part,  therefore,  of  the  costs  of  such  motion 
were  charged  against  the  defendant. 

In  Trinity  term  1831,  the  plaintiff  obtained  an  order  to  amend,  and  amended  his  bill  accordingly 
by  41  additional  folios ;  30  folios,  or  three-fourths  of  which  amendments,  relate  to  the  question  of 
interest,  and  the  costs  are  apportioned  accordingly ;  charging  the  defendant  with  the  proportion  of 
three-fourths  of  the  costs  of  that  proceeding. 

In  Michaelmas  terp  1831,  the  defendant  put  in  his  answer  to  the  amended  bill,  containing  35 
folios,  25$  of  which  relate  to  the  question  of  interest ;  and  the  defendant  is  charged  with  that  pro- 
portion of  the  office  copy  of  the  said  answer. 

In  the  next  charge  of  abbreviating  the  pleadings,  the  defendant  is  specifically  charged  with  the 
number  of  folios  ascertained,  as  before,  to  apply  to  the  question  of  interest. 

In  Michaelmas  term  1831,  and  Hilary  term  1832,  the  costs  of  replication  rules,  and  going  into 
evidence,  applying  only  to  the  question  of  interest,  Vu*e  wholly  charged  against  the  defendant 

The  costs  of  setting  down  the  cause  and  the  other  general  fees,  up  to  and  including  the  hearing, 
are  apportioned  by  the  general  amount  of  the  folios  of  the  pleadings,  including  the  depositions ; 
giving,  of  the  total  299  folios,  203  to  the  question  of  interest— a  proportion  so  near  two-thirds  as  to 
induce  the  adoption  of  that  rate  of  apportionment  from  Easter  term  1822  to  Trinity  term  1832. 

After  the  decree,  the  costs  are  apportioned  according  to  the  two  objects  of  inquiry  directed  there- 
by ;  when  both  are  in  progress,  the  attendance  and  term  fees  are  halved  ;  if  any  proceeding  related 
to  one  object  only,  the  costs  are  wholly  allowed,  or  wholly  struck  off,  according  to  circumstances: 
the  proceedings  in  the  Master's  office  embrace  a  period  from  Michaelmas  term  1832  to  Michaelmas 
term  1838. 

During  the  progress  of  the  suit  in  the  Master's  office,  two  bills  of  revivor  became  necessary,  one 
on  the  death  of  a  plaintiff,  the  other  on  the  marriage  of  one  of  the  female  plaintiffs ;  and,  as  the 
revival  of  the  suit  was  necessary  for  both  purposes,  the  costs  thereof  are  divided  in  halves. 

Apart  from  the  question  of  apportionment,  the  petition  presented  by  the  defendant  John  Grant 
seeks  to  show  that  he  has  been  improperly  charged  with  the  cost  of  a  motion,  made  by  him,  to 
pay  a  sum  of  916/.  15*.  lid.  into  court. 
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bill  was  'considered  and  held  to  be  substantially  two  :  the  account  of  [*233] 
the  personal  estate  and  the  payment  of  interest  on  balances :  and 
iliaL  upon  a  minute  examination  *of  the  bill)  it  appeared  that  nine  [*234] 
folios  related  exclusively  to  the  object  of  interest,  ten  and  a  half  ex- 
clusively to  the  object  of  account,  and  fifty-two  and  a  half  folios  generally  to 
both  objects  of  the  suit ;  and  this  computation  left  the  number  of  folios,  and 
the  costs  relating  to  the  two  objects,  so  nearly  equal,  that  the  clerks  in  court 
agreed  so  to  consider  them. 

A  similar  process  was  applied  to  the  amended  bill,  and  left  a  proportion  of 
three-fourths  for  the  costs  as  to  the  interest)  and  one*fourth  only  for  the  costs 
(%f  the  account :  and  in  the  subsequent  proceedings  the  costs  were  apportioned 
exclusively  fcTbne  object  or  the  other,  according  to  the  amount  actually  in- 
curred, on  the  same  principle ;  and  the  motion  for  payment  of  money  into 
court  related  exclusively  to  the  interest. 

The  petitioner  is  wholly  inaccurate  in  representing  that  he  was  charged 
arbitrarily  with  a  definite  proportion  of  costs,  without  reference  to  the 
actual  costs  'occasioned  :  this  was  not  the  case — the  proportion  was  [*235] 
determined  by  the  amount  of  costs  computed  to  be  actually  occa- 
sioned. I  think  that  in  this  case,  the  petitioner  was  justly  charged  with  a 
proportion  of  the  costs  of  the  suit  which  might  have  been  incurred,  even  if 
the  bill  had  not  sought  to  charge  him  with  interest  on  balances,  because,  in 
fact,  the  same  points  of  the  bill  were  required  to  sustain  the  charge  for  in- 
ter est. 

Mr.  Mills,  one  of  the  clerks  in  court  who  assisted  in  the  taxation,  has  cer- 
tified to  roe  the  mode  in  which  the  taxation  was  conducted  ;  Mr.  Smith,  the 
other  clerk  in  court  who  assisted  in  the  taxation,  has  excused  himself  from 

With  regard  to  this  part  of  the  taxation,  I  take  the  liberty  of  certifying,  that  the  motion  related 
«bo>ty  to  the  question  of  interest,  the  above  sum  being  the  defendant's  own  calculation  of  the 
mount  of  interest  in  his  hands  ;  and  as  no  reservation  of  the  costs  could  be  found  in  the  minutes, 
■no  order  Wing  ever  drawn  up,)  it  appeared  that  he  ought  to  be  charged  with  the  costs  of  this  pro* 
ceding;  indeed,  little  or  no  opposition  was  offered  thereto.  I  have  the  honor  to  be,  my  Lord, 
y«n  Lordship's  very  obedient  servant. 

Richard  Mill*. 
*«  Clerh  ojfUe,  April  4,  1839. 
To  the  Rj^ht  Hon.  the  Master  of  the  Rolls. . 

^<  th«  undersigned  clerks  in  court  beg  to  certify,  that  (assuming  the  details  to  be  correct)  the 
'Rfcrtjoiroeot  of  costs  in  the  annexed  certificate  of  Mr.  Mills,  has  been  made  according  to  the 
n*l~»  which  have  been  adopted,  where  decrees  or  orders  direct  the  Master  to  tax  so  much  of  the 
**»  tfisoit  as  relate  to  a  particular  object  of  the  suit,  or  where  the  words  of  the  decree  or 
*rc«r,  19  any  way  render  an  apportionment  of  the  costs  of  the  suit  necessary* 

5.  H.  Lenin. 
George  Gatty 
James  Thomas  Home. 
John  Wainewright. 
W  R.  Bninrs. 
Oswald  Milne. 
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giving  a  certificate ;  but  I  have  received  from  several  other  clerks  in  court 
certificates  that,  if  the  facts  be  as  stated,  (which  there  is  no  reason  to  doubt,) 
the  taxation  has  been  conducted  according  to  the  practice. 

I  am  therefore  of  opinion  that  the  petitioner  has  wholly  failed  to  make  out 
his  case,  and  that  the  petition  must  be  dismissed  with  costs.fi] 


Eland  tn  Eland. 


1838  :  July  12,  20,  November  16,  December  19. 

The  testator,  having  charged  his  real  estate  with  his  debts  and  legacies,  devised  it  to  his  eldwt 
son  A.  B.  in  fee,  and  appointed  him  executor.  A.  B.  mortgaged  the  estate,  and  covenanted 
against  all  incumbrances,  except  the  legacies  :  Held,  first,  that  the  mortgagee  took  for  his  se- 
curity the  estate,  minus  the  amount  of  legacies;  and  secondly  that  the  unpaid  debtors  of  the 
testator  were  entitled  to  the  Fund  reserved  in  the  mortgage  deed  for  legacies,  in  priority  of  the 
legatees. 

A.  B.,  the  executor  and  also  devisee  of  real  estate  subject  to  debts  and  legacies,  mortgaged  it, 
first,  to  C.  D.  subject  to  the  legacies,  and  afterwards  to  E.  F.  subject  to  the  mortgage  to  C.  D. : 
Held,  that  E.  F.,  taking  with  notice  of  C.  D.'s  mortgage,  took  subject  to  the  legacies. 

The  testator,  Thomas  Eland,  by  his  will  dated  in  June,  1817,  after  direct- 
ing all  his  just  debts  and  funeral  and  testamentary  expenses  to  be 
[*236]  fully  paid  and  'satisfied,  and  charging  his  real  estate  in  aid  of  his  per- 
sonal estate  with  the  payment  thereof  accordingly,  gave  and  devised 
to  his  wife  one  annuity  or  clear  yearly  rent  charge  of  80/.,  which  he  ex- 
pressly charged  upon  his  real  estate  at  Metham  thereinafter  devised,  and  he 
directed  the  same  to  be  paid  to  her  half-yearly,  and  the  first  payment  thereof 
to  commence  upon  the  half-yearly  day  that  should  next  happen  after  she 
should  leave  their  children  at  Metham  aforesaid,  and  go  to  live  elsewhere; 
with  powers  of  distress,  entry  and  sale,  in  case  the  same  should  be  in  arrear. 
And  the  said  testator  gave  to  the  plaintiff,  his  second  son)  Abraham  Bland, 
the  legacy  or  sum  of  2000/.,  and  to  his  daughter  Margaret  the  legacy  or  sura 
of  600/.,  to  be  paid  to  them  respectively  when  and  as  they  should  attain  their 
respective  ages  of  twenty-one  years :  and  subject  to  the  payment  of  the  said 
rent  charge  and  the  several  legacies  thereinbefore  bequeathed,  the  testator 
gave,  devised  and  bequeathed  his  messuage,  &c,  and  hereditaments  at  Met- 
ham, and  his  personal  estate,  unto  his  son  Thomas  Eland,  his  heirs,  execu- 
tors, administrators  and  assigns,  and  he  appointed  him  executor. 

By  a  codicil  to  his  will,  dated  in  December,  1816,  the  testator  gave  a  lega- 
cy of  500/.  to  his  daughter  Mary. 

The  testator  died  in  1817,  leaving  Thomas  Eland  his  eldest  son  and  heir 
at  law,  who  proved  his  will  and  entered  into  possession  of  his  property. 

The  testator's  daughter  Mary  died  an  infant  shortly  after  the  testator's 
death,  namely,  in  August,  1817  j  Margaret  attained  her  age  of  twenty-one 

[1]  Affirmed  by  the  Lord  Chancellor,  24th  December,  1839. 
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years  in  December,  1829,  and  married  Nicholas  Blanshard ;  and 
Abraham  attained  his  age  of  twenty-one  years  in  1832,  *at  which     [*237] 
respective  times  their  legacies  became  payable. 

In  April,  1826,  while  all  the  legatees  were  infants,  by  indentures  of  lease  , 
and  release,  dated  the  5th  and  6th  of  April,  1826,  made  between  Thomas 
Eland,  therein  described  as  "the  eldest  son  and  heir  at  law  and  devi- 
see in  fee,  named  in  the  last  will  and  testament  of  Thomas  Eland  deceased," 
of  the  one  part,  and  Mary  Dunn  Crooke  of  the  other  part,  after  reciting  that 
Thomas  Eland  had  occasion  to  borrow  100Q/.,  which  Mary  D.  Crooke  had 
agreed  to  lend,  he,  Thomas  Eland,  mortgaged  the  property  devised  by  the 
testator,  to  Mrs.  Crooke  in  fee,  for  securing  the  1000/.  and  interest ;  and  he 
cotenanted  against  incumbrances,  "  save  and  except,  the  legacies  given  and 
bequeathed  by  the  said  will  of  the  said  Thomas  Eland  deceased  to  Abraham 
Eland,  Margaret  Eland  and  Mary  Eland,"  payable  to  them  when  they  should 
attain  twenty-one,  "and  save  also  and  except  an  annuity  of  80/.  to  Mary 
Eland,  the  mother  of  the  said  Thomas  Eland,  given  and  devised  by  the  said 
will  of  Thomas  Eland,  deceased." 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th  of  May,  1826, 
Thomas  Eland  mortgaged  the  property  to  a  Mrs.  Seaman  in  fee,  to  secure 
500/.  and  interest ;  and  the  deed  contained  the  following  clause : — "  And  it  is 
hereby  declared  that  the  hereditaments  and  premises  hereby  granted  and  re- 
leased, or  intended  so  to  be,  are  already  mortgaged  tq  Mary  Dunn  Crooke, 
by  indentures  of  lease  and  release  bearing  date  respectively  the  5th  and  6th 
April  last,  and  both  made  or  expressed  to  be  made  between  the  said  Thomas 
Eland,  party  hereto,  of  the  one  part,  and  said  M.  D.  Crooke,  of  the  other  part, 
for  the  sum  of  1000/.  and  interest." 

'By  another  indenture,  dated  the  27th  of  April,  1830,  made  between  [#238] 
Thomas  Eland,  of  the  first  part,  Mrs.  Crooke,  of  the  second  part,  and 
Nicholas  Blanshard,  (who  had  married  the  testator's  daughter  Margaret,)  of 
the  third  part,  after  reciting  the  indentures  of  the  5th  and  6th  of  April,  1826, 
and  that  Thomas  Eland  had  applied  to  Mrs.  Crooke  to  lend  him  500/., 
Thomas  Eland  covenanted  that  the  property  should  remain  as  a  security  for 
the  500/. ;  and  reciting  the  bequest,  by  the  will  and  codicil  of  the  testator,  of 
600/.  to  his  daughter  Margaret,  with  which  he  had  incumbered  his  heredita- 
ments at  Metham  ;  and  reciting  that,  on  the  day  of  the  date  thereof,  Thomas 
Eland  had  paid  unto  Nicholas  Blanshard  the  said  legacy  of  500/., — Blanshard 
and  Thomas  Eland  joined  in  releasing  the  property  from  the  legacy  of  500/. 
By  the  death  of  the  testator's  daughter  Mary,  Nicholas  Blanshard,  in  right 
of  his  wife,  became  entitled  to  one-third  part  of  her  legacy,  and  the  plaintiff 
Abraham  Eland,  who  at  that  time  was  tinder  twenty-one,  also  became  enti- 
tled to  another  third ;  and  by  an'  indenture  of  the  27ih  of  April,  1831,  made 
between  Thomas  Eland  of  the  first  part,  Mrs.  Crooke  of  the  second  part,  and 
Nicholas  Blanshard  of  the  third  part,  after  reciting  the  indenture  of  the  27th 
of  April,  1830,  in  consideration  of  a  further  sum  of  350/.,  Thomas  Eland  ex- 
Vol.  I.  19 
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ecuted  a  further  charge  upon  the  property  for  securing  that  sum  ;  and  reciting 
the  legacy  to  Mary,  and  that  by  her  death  Nicholas  Blanshard,  in  right  of 
his  wife,  became  entitled  to  one- third  of  her  legacy  of  500/ ;  and  also  reciting 
that,  on  the  day  of  the  date  of  the  said  indenture  of  the  27th  day  of  April, 
1831,  Thomas  Eland  had  paid  unto  Nicholas  Blanshard,  166/.  135. 4d.,so 
due  to  Margaret  Blanshard,  and  that  Nicholas  Blanshard  had  agreed 
[*239]  to  release  and  discharge  the  real  estate  of  the  *testator  Thomas 
Eland,  therein  before  mentioned  and  described,  from  payment  of 
166/.  13s.  id.,  it  was  witnessed  that  Nicholas  Blanshard  released  the  pro- 
perty from  the  166/.  13s.  4cJ. 

By  a  similar  deed,  dated  the  27th  of  April,  1832,  Thomas  Eland  executed 
a  further  charge  to  Mrs.  Crooke  for  the  sum  of  150/. ;  and  Abraham  Eland, 
who  had  attained  twenty-one,  released  the  property  from  his  166/.  13s.  4A, 
being  one- third  of  Mary's  legacy,  to  which  he  had  become  entitled. 

The  legacy  of  2000/.  to  which  the  plaintiff,  Abraham  Eland,  was  entitled, 
being  unpaid,  he  filed  this  bill  to  compel  payment. 

By  the  original  decree  it  was  referred  to  the  Master  to  lake  the  usual 
accounts. 

The  Master  reported  that,  as  to  the  personal  estate  of  the  testator,  "it being 
alleged  on  the  part  of  the  defendant,  Thofpas  Eland,  that  he  was  utterly 
incapable  of  making  out  such  accounts,  the  several  other  parties  had  waived 
the  taking  such  accounts ;"  and  he  found  that  the  only  creditor  of  the  deceased 
was  Robert  Eland,  for  a  debt  due  on  bond  and  for  interest,  which  amounted 
to  569/.  6s. ;  and  he  found  that  the  legacy  of  2000/.  was  due  to  Abraham 
Eland,  with  interest,  amounting  together  to  2320/.  18s.  4rf. ;  and  he  found 
that  the  anuuity  to  the  widow  commenced  in  March,  1831 ;  and  he  found  that 
the  testator's  property  had  sold  for  5050/. 
The  real  estate  was  insufficient  to  pay  the  debt  and  legacies  of  the  testator, 
and  the  mortgages. 
[*240]  *Mr.  Temple  and  Mr.Roupell,  for  the  plaintiff,  the  legatee,  con- 
tended that  the  mortgagees  took  the  estate  expressly  subject  to  the 
legacies,  and  that  the  amount  thus  reserved  was  payable  to  ihe  legatees  in 
priority  to  the  creditors,  or  if  not,  then  that  the  mortgagees  took  the  real  estate 
subject  to  the  debts  also. 

They  argued,  that  as  to  Mrs.  Crooke,  the  contract  between  her  and  the 
executor  was,  that  the  mortgagee,  Mrs.  Crooke,  should  take  as  her  security. 
the  interest  in  the  estate  which  might  remain  after  satisfaction  of  the  legacies 
charged  upon  it ;  and  as  to  Mrs.  Seaman,  that  she  took  with  notice  of  and 
subject  to  the  prior  incumbrance  ;  that  she  was  therefore  entitled  to  so  much  as 
remained  after  the  prior  mortgage  had  been  satisfied,  or,  in  other  words,  took 
subject  to  the  legacies  ;  that  the  amount  of  the  legacies  thus  having  priority 
over  all  the  mortgages,  was  payable  to  the  legatees,  whose  specific  rights  had 
been  reserved  by  the  stipulation  of  the  deeds,  and  that  the  creditors  of  the 
testator  were  not  entitled  thereto. 
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They  admitted  the  rule  to  be,  that  where  there  is  a  charge  of  debts,  the 
generality  of  the  trust  relieves  a  party  from  the  necessity  of  seeing  to  the 
application  of  the  purchase  money ;  but  they  contended,  that  a  purchaser  or 
mortgagee,  in  order  to  bring  himself  within  the  rule,  must  show  that  the 
trustee  was  selling  the  estate  in  that  character,  and  not  as  owner — that  he  was 
carrying  the  trusts  of  the  will  into  execution,  and  not  dealing  with  the  estate 
for  his  own  benefit. 

In  Watkins  v.  Cheek,(a)  a  purchaser  was  held  bound  to  see  to  the  appli- 
cation of  the  purchase  money,  although  there  was  a  general  charge 
«tf  debts,  because  the  deed  *showed  that  the  money  advanced  to  [*241] 
Cheek  "was  a  mere  personal  loan  to  him,  having  no  color  of  connec- 
tion with  the  charges  on  the  testator's  estate ;"  so  here,  the  recital  in  the  first 
deed  is,  "that  Thomas  Eland  had  occasion  to  borrow  1000J."  &c.  showing 
that  he  was  dealing  as  the  owner  for  his  own  benefit,  and  not  in  the  perform- 
ance of  the  trusts  of  the  will ;  that  this  was  one  of  the  grounds  of  the  decision 
of  the  Vice-Chancellorin  Johnson  v.  Kennett^b)  and  which  did  not  appear  to 
have  been  interfered  with  by  Lord  Lyndhurst  on  the  reversals c) 

Mr.  Sutton  Sharpe,  for  the  widow,  contended  that  she  had  a  right  to  elect 
between  the  annuity  and  her  doWer. 

Mr.  Richards,  for  Mrs.  Crooke,  the  mortgagee,  contended  that  she  had 
priority  both  over  the  debts  and  the  legacies,  or,  at  all  events,  over  the  debts ; 
that  the  effect  of  the  transactions  was  not  such  as  to  deprive  her  of  the  ac- 
knowledged rule,  "  that  where  debts  are  charged  generally,  or  where  debts  and 
legacies  are  charged  generally,  the  purchasers  of  the  real  estate  are  not  bound 
to  see  to  the  application  of  the  purchase  money."    Johnson  v.  Kennett  ;(d) 
that  the  money  had  been  paid  into  the  only  hand  competent  to  receive  and 
to  distribute  it ;  that  there  was  no  evidence  that  the  money  was  not  raised 
for  the  purpose  of  paying  the  debts,  or  that  it  was  not  so  applied ;  and  that 
the  mortgagee  was  therefore  protected  against  any  claim,  on  the  part  of  the 
creditors  at  least     As  regarded  the  legatees,  he  contended  that,  by  the  terms 
of  the  deed,  the  mortgagee  did  not,  as  was  supposed,  take  subject  to  the 
legacies  and  that  the  covenant  against  all  incumbrances,  except 
'the  legacies  had  not  the  effect  of  postponing  the  security  to  the    [*242] 
letpcies. 

That  Watkins  v.  Cheek  did  not  apply,  being  a  Case  where  two  parties 
concurred  in  committing  a  breach  of  trust 

Mr.  Purvis,  for  Mrs.  Seaman,  in  addition  to  the  arguments  offered  on  the 
part  of  the  other  mortgagee,  contended  that  their  cases  differed,  for  that  the 
nwrtgage  deed  of  Mrs.  Seaman  contained  no  such  exception  as  to  the  legacies 
as  was  contained  in  the  mortgage  to  Mrs.  Crooke ;  and  that  the  notice  of 

M  2Sbn.  &  Stu.  199.     (6)  6  Simon*,  390.    [c)  3  Mylne  &  K.  624.     (d)  3  Mylne  &  K.  630. 
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Mrs.  Crooke's  charge  contained  in  Mrs.  Seaman's  deed  did  not  operate  so  as 
to  postpone  Mrs.  Seaman  to  the  legatees  ;(a)  Wyatt  v.  Barwell.{b) 

Mr.  Pemberton,  for  the  creditor : — The  parties  have  waived  the  accounts 
of  the  personal  estate ;  it  must  therefore  be  assumed  that  it  was  sufficient  to 
pay  the  creditors ;  as  to  the  general  rule,  as  to  seeing  to  the  application  of 
the  purchase  money,  there  is  no  doubt ;  if  money  is  taken  up  by  the  trustee 
for  his  own  purposes,  the  mortgagee  or  purchaser  takes  subject  to  the 
charges. 

Here,  the  mortgagees  have  expressly  taken  subject  to  the  legacies ;  they 
must  therefore  have  known  that  the  money  was  not  raised  for  the  purpose 
of  paying  the  debts ;  for  then  they  would  have  taken,  not  subject  lo,  but  in 
priority  of  the  legacies.*  This,  with  the  recital  as  to  the  loan,  shows  that  the 
devisee  raised  the  money  for  his  own  purposes,  and  not  for  the  pty- 
1*243]  ment  of  the  testator's  debts ;  the  mortgagee  therefore  took  subject  to 
the  trusts  of  the  will,  and  became  bound  to  see  to  the  application  of 
the  mortgage  money. 

The  claims  of  the  legatees  to  be  paid  in  priority  to  the  creditors  cannot  be 
maintained,  for  they  were  no  parties  to  the  contracts  reserving  the  legacies ; 
when  the  amount  comes  into  the  hands  of"  the  executor  it  constitutes  part  of 
the  testator's  assets  and  must  be  dealt  with  by  him  in  the  usual  course  of  ad- 
ministration :  the  testator's  debts  must  in  that  case  be  first  satisfied,  before  the 
legatees  are  entitled  to  any  thing. 

Mr.  Lowndes,  for  Thomas  Eland. 

Mr.  Temple,  in  reply. 


July  12. — The  Master  op  the  Rolls: — The  general  rule  on  which  tb 
court  acts  in  cases  of  this  kind,  has  been  very  accurately  stated  at  the  bar; 
but  this  case  must  be  decided  on  the  ]>eculiar  facts  and  circumstances,  which 
are  different  from  those  which  occurred  in  the  cases  cited. 

By  the  will  of  this  testator,  he  subjected  all  his  estates  to  the  payment  of 
his  debts,  he  gave  certain  legacies,  and  then,  subject  to  the  legacies,  he  gave 
the  real  estate  to  Thomas  Eland.  Thomas  Eland  was  trustee  and  executor 
of  the  will,  and  is  a  devisee  of  this  estate,  and,  no  doubt,  he  was  the  person 
by  whom  the  assets  of  the  testator  ought  to  have  been  applied  in  satisfaction 
of  all  the  debts  and  legacies.  And  if  he  had  sold  the  estate  in  the 
[*244]  ordinary  way,  and  received  the  purchase  *money,  even  if  he  had 
misapplied  that  purchase  money,  his  vendees  would  not  have  been 
bound  to  see  to  the  application  of  it,  and  would  have  held  the  estate  notwith- 
standing that  the  debts  and  legacies  had  not  been  paid.[l]    But  he  does  not 

(a)  Sugden'i  Vendors,  ch.  xvii.  (b)  19  Ves.  435.  • 

[1]  When  a  vendee,  or  other  person,  paying  money  to  one  acting  in  a  fiduciary  capacity,  ■ 

bound  to  eee  the  due  application  of  it,  see  this  case,  on  appeal,  4  Myl.  &  Cr.  420.     Wamletfi. 

WormUy,S  Wheat  421.     Bmll  ▼.  Harris,  4  Myl.   &  Cr.  266,  267.     Wood  v.  WkiU,  H.  4» 
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do  that,  what  he  does  is  to  raise  from  Mrs.  Crooke  1000Z.  [His  Lordship 
stated  the  deeds  of  5th  and  6th  of  April,  1S26.]  Her  security,  as  it  appears 
to  nfe  on  the  construction  of  these  deeds,  consisted  of  the  estate,  less  the 
amount  of  the  charges  referred  to.3  [His  Lordship  stated  the  subsequent  se- 
curities to  Mrs.  Crooke. J  I  should  say,  even  if  the  words  of  the  deed  did  not 
necessarily  induce  this  construction,  that  the  transactions  which  took  place, 
show  to  demonstration,  that  this  lady  never  imagined  she  had  a  security  oil 
anything,  except  only  on  the  surplus  after  satisfaction  of  the  charges.  In 
other  words,  she  took  the  estate,  subject  to  the  satisfaction  of  the  amount  of 
those  charges ;  and  it  appears  that  two  of  the  charges  now  remain,  namely, 
the  legacy  of  2000/.  to  the  plaintiff,  and  the  annuity  of  80/.,'  which  belongs  to 
the  widow,  and  which  are  both  expressly  stated  in  the  deed. 

With  regard  to  the  other  mortgage  which  was  made  to  Mrs.  Seaman,  dated 
the  9th  of  May,  1826,  being  about  a  month  after  the  first  deed  was  executed 
to  Mrs.  Crooke,  it  appears  that  Mrs.  Seaman,  who  was  a  second  mortgagee, 
had  clearly  notice  of  the  first  mortgage,  because  it  was  recited  in  her  deed  ;[1] 
and  I  can  hardly  imagine  that  a  second  mortgagee  upon  an  estate,  with  full 
notice  of  the  first  mortgage,  could  be  considered  in  any  other  light  than  as  a 
mortgagee  of  the  equity  of  redemption,  which  remained  in  the  mortgagor 
after  the  execution  of  the  first  mortgage.  I  do  not  see  how  it  is  possible  to 
put  it  farther ;  Mrs.  Seaman  had  notice  of  the  prior  deed — she  had 
the  means  of  knowing  what  was  the  value  of  "the  equity  of  redemp-  [*245] 
tion — and  she  must  be  taken  to  have  known  it ;  and  the  security 
which  she  then  took,  was  the  equity  of  redemption-  vested  in  the  mortgagor 
after  the  execution  of  the  first  mortgage.  I,  therefore,  think  Mrs.  Seaman 
must  be  considered  to  have  taken  her  security,  subject  to  these  charges. 

The  next  is  a  question  of  considerable  importance  to  the  parties.  It  ap- 
pears the  debts  have  not  been  paid :  there  is  at  least  a  bond  debt,  to  the  amount 
of  50W.  and  upwards,  which  has  not  been  paid.  The  question  which  arises 
is  hardly  this,  whether  the  creditor  unpaid  is  to  remain  unpaid,  there  being 
assets  for  the  payment  ?  but  the  question  would  seem  to  be,  whether  the 
amount  of  the  unpaid  charges,  or  that  part  of  the  estate  which  has  been 
reserved  by  the  mortgagor,  ought  to  be  considered  as  general  assets,  in  which 
case  the  creditor  would  have  to  be  paid  out  of  the  sum :  or  whether  the  amount 
of  the  debt  is  to  be  added,  as  against  the  mortgagees,  to  the  amount  of  those 
reserved  charges :  that  would  seem  to  be  the  question.  Now,  I  confess,  I  do 
not  think  it  follows,  that  because  the  legatees  may  have  remained  Unpaid  at  the 
time  the  mortgage  was  executed,  it  must  therefore  be  inferred  that  the  money 

S*(brini  t.  Bru$kf  7  Johns.  Ch.  Rep.  21.  Field  v.  Schieffelin,  id.  153.  Page  v.  Adam,  4 
&w-M9, 285.  Janet  t.  Price,  11  Sim.  557,  568.  2  Sim.  <fc  Stu.  206,  n.  1.  1  Keen,  578,  n.  1. 
*****  Statutes  of  N.  Y.  vol.  1 ,  p.  724,  (2d  ed.)  §  66. 

HJ 1  general  recital  in  a  deed  that  there  were  mortgages  on  the  estate,  was  held  to  affect  par- 
ti* daiiohig  under  the  deed,  with  notice  of  a  mortgage  not  specified  therein.  Farrow  v.  Rte$, 
itni  18. 
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was  raised  merely  for  the  personal  benefit  of  the  mortgagor,  and  not  for  the 
purpose  of  paying  the  debts  which  were  owing  by  the  testator.  I  cannot 
comprehend  why  Thomas  Eland,  the  devisee,  supposing  himself  to  be^os- 
sessed  of  an  estate  which  was  sufficient9to  pay  both  the  debts  which  were 
payable  immediately  and  the  legacies  which  were  payable  at  a  future  time, 
might  not  reasonably  and  properly  have  said,  I  will  raise  money  to  pay  the 
debts  now,  and  leave  the  legacies,  which  are  payable  hereafter,  as  charges  on 

the  estate.  In  that  case  the  mortgagee  would  hot  have  been  obliged 
[*246]    to  *see  to  the  application  of  the  money.    I  am,  therefore,  very  much 

disposed  to  think  that  I  must  look  at  the  amount  of  the  charges 
as  general  assets,  that  the  creditors  must  be  paid  out  of  those  charges,  and 
that  the  temainder  of  those  charges  will  belong  to  the  legatees  in  priority  to 
the  mortgagee.  If  anything  should  ultimately  remain,  the  mortgagee  will 
obtain  payment  out  of  that.  That  seems  to  me  the  most  reasonable  construc- 
tion I  can  give  to  the  instruments,  considering  in  that  way,  that  the  mortga- 
gees properly  paid  the  money  to  the  trustees  and  executor,  and  that  the 
security  which  they  took,  was  the  estate  less  the  charges. 


July  20.  The  case  came  on  again,  when  Mr.  Sutton  Sharpe  contended 
that  the  widow's  annuity  had  priority  of  the  plaintiffs  legacy,  she  being  a 
purchaser  in  consideration  of  her  dower.    He  argued  as  follows : — 

That  in  order  to  exclude  a  wife  from  dower,  by  election,  it  must  be  shown 
that  the  testator  meant  to  exclude  her  from  it.(a) 

That  the  effect  of  putting  a  wife  to  her  election,  was  to  decide  that  the 
testator  had  given  the  benefit  conferred  by  his  will  in  bar  of  dower. 

And  where  a  bequest  is  made  by  a  testator  to  his  wife  in  lieu  of  dower, 

her  election  to  accept  the  legacy  placed  her  in  thfe  situation  of  a  purchaser  of 

what  was  given  to  her  by  the  will ;  and  she  would  then  be  entitled  to 

[*247]    a  preference  in   payment  over  the  other  legacies ;  *Burridge  v. 

Bradylt(b)  Blower  v.  Morret}{c)  Davenhill  v.  Fletcher  ,(d)  Heath 

v.   Dendy.{e) 

That  if  the  widow  was  not  entitled  to  a  priority,  she  was  not  to  be  held 
bound  by  her  election,  as  she  was  not  bound  by  an  election  made  under  a 
mistaken  notion  of  the  claim  against  her ;  Wake  v.  Wake^g)  Kidney  v 
Coussmaker^h)  Edwards  v.  Morgan.(i) 


The  Master  op  the  Rolls  (after  reserving  the  question  of  election,  and 
stating  that  he  still  considered  that  the  security  taken  by  the  mortgagee  was 
the  value  of  the  estate,  minus  the  amount  of  the  legacies,  proceeded.)  The 
controversy  is  first  between  the  plaintiff,  and  unpaid  legatee  of  2000/.,  and  the 
mortgagee ;  the  mortgagee  insisting  that,  notwithstanding  the  words  of  the 

(a)  2  Roper  on  Legacies,  540 ;  and  see  Roadley  v.  Dixon,  3  Run.  193.    [200,  n.  l.J 
(6)  1  P.  W.  127.  (c)  2  Vet.  sen.  420.  (rf)  Ambler,  244.  ^e)  1  Rust  543. 

(g)  1  Ves.  Jan.  335.  (A)  12  Ves.  136, 153.        (0  M'Clell.  548. 
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deed,  she  is  entitled  to  take  the  estate  free  from  the  charge ;  and  the  legatee 
insisting  that  he  is  entitled  to  the  benefit  of  the  charge  expressly  reserved  out 
of  the  mortgage :  and  a  further  question  arises  between  the  legatee  and  a 
creditor.  It  appeared  to  me,  however,  on  a  former  occasion,  as  it  appears  to 
me  now,  that  there  cannot  be  a  competition  between  a  legatee  and  a  creditor; 
and  this  sum  of  2000/.,  being  a  portion  of  the  testator's  estate  never  assigned 
or  distinctly  appropriated  to  the  legatee,  although  the  legatee's  name  is  men- 
tioned in  the  deed,  I  cannot  refuse  to  pay  the  debt  out  of  this  portion  of  the 
testator's  estate. 


*ln  consequence  of  some  of  the  parties  having^  been  taken  by  sur-    [*248] 
prise,  as  to  the  questions  raised,  his  Lordship  permitted  the  case  to  be 
re-argued. 
Sovember  16. — The  case  was  argued  by  the  same  counsel.(a) 
The  Master  of  the  Rolls  : — Upon  the  question,  whether  the  mort- 
gagees took  their  interest,  subject  or  not  subject  to  the  payment  of  debts,  I 
shall  take  an  opportunity  of  again  considering  the  matter,  and  again  reading 
over  the  deeds  which  are  material. 

On  the  other  questions  which  have  been  raised,  I  have  only  to  state,  that 

having  carefully  attended  to  the  arguments  to  day,  I  can  see  no  reason  what- 

ever  to  alter  the  opinion  I  expressed  on  a  former  occasion.    Looking  at  these 

deeds,  and  the  conduct  of  the  mortgagor,  who  was  the  devisee,  heir,  executor 

and  the  person  charged  with  the  duty  of  paying  the  legacies,  I  am  now  of 

opinion,  as  1  was  before,  that  the  mortgagee  took,  as  his  security  for  the  money 

to  be  advanced,  the  mortgaged  estate,  minus,  the  value  of  the  legacies,  and 

that  that  was  his  contract.    The  other  question  discussed  was,  whether, 

in  the  absence  of  any  other  means  of  paying  the  creditor,  the  creditor  had  not 

a  claim  on  the  funds  that  were  to  be  recovered  by  the  executor  and  trustee 

of  this  mortgage.    There  was  a  contract,  which  as  I  conceive,  amounted  to 

this,  that  the  mortgagor,  for  the  purpose  of  paying  the  legacies,  reserved,  out 

of  the  mortgaged  estate,  the  amount  of  the  legacies  then  remaining  unpaid. 

That  amount  must  have  come  into  his  hands :  being  in  his  hands,  was  there 

such  an  appropriation,  for  the  benefit  of  the  legatees,  as  to  prevent 

*it,  when  in  his  hands,  being  treated  as  assets  liable  to  the  payment  of    [#249] 

the  creditors ;  or  are  the  creditors  to  go  unpaid,  in  order  that  legatees 

and  volunteers  under  the  will  may  be  paid,  in  consequence  of  the  arrangement 

which  was  made  by  the  executor  in  this  case  to  reserve,  out  of  the  security, 

such  a  sum  of  money.    Various  difficulties  have  been  presented,  but  I  think 

every  one  of  them  is  capable  of  an  easy  solution.    It  is  not  material  to  go 

into  all  these  particulars,  because  still  I  think  the  creditors  must  be  paid  in 

priority  to  the  legatees  :  there  being  assets  for  that  purpose. 


December  19. — The  Master  op  the  Rolls  : — The  question  reserved  in 

y)  Oa  this  argument  the  widow's  right  to  priority  over  the  other  legatees  was  conceded. 
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this  case  was,  whether  the  mortgagee  was  bound  to  see  the  money  which  she 
advanced  on  the  mortgage,  applied  in  satisfaction  of  the  testator's  debts. 
[His  Lordship  here  detailed  the  circumstances  of  the  case.] 

The  plaintiff's  legacy  of  2000/.  being  unpaid,  this  bill  is  filed  to  compel 
payment.  On  the  inquiry  under  the  decree,  it  appears  that  the  bond  debt 
remains  unpaid.  The  account  of  the  personal  estate  was  waived,  and  the 
real  estate  is  insufficient  to  pay  the  debt  and  legacies  of  the  testator  and  the 
mortgages. 

It  is  admitted,  that  as  between  the  annuitant  and  the  legatee,  the  annuitant 
is  entitled  to  be  preferred  ;[1]  but  it  is  contended  by  the  plaintiff,  that  the 
creditor  and  the  legatees  dbght  to  have  priority  before  the  mortgagees;  and 
that  at  all  events,  the  plaintiff,  as  legatee,  and  the  widow,  as  annuitant  under 
the  will,  are  by  the  form  and  nature  of  the  mortgage  deeds,  entitled  to  pre- 
ference. 
[*250|  #On  the  other  hand,  the  mortgagees  insist  that  they  fairly  ad- 
vanced the  money  to  the  devisee  and  executor,  and  weie  not  bound 
to  see  to  the  application  of  it ;  and  that  if  not  exempt  from  the  legacies,  they 
are  exempt  from  the  debt. 

In  the  case  of  Watkin  v.  Cheeked)  it  was  determined,  that  if  in  a  case  of 
this  sort,  the  circumstances  of  the  transaction  showed  that  the  money  was 
not  to  be  applied  in  payment  of  the  debts  or  legacies,  the  mortgagee  must 
hold,  liable  to  the  charge. 

Now  the  circumstances  of  this  transaction  do  show  that  the  first  advance 
of  1000Z.  was  not  to  be  applied  in  payment  of  the  legacies ;  and,  therefore, 
the  mortgagee  held  subject  to  the  legacies.  It  is  argued,  that  the  circum- 
stances show,  that  the  money  was  not  to  be  applied  in  payment  of  debts. 
In  the  deed  Thomas  Eland  is  described  as  heir  and  devisee  of  the  testator; 
and  it  being  recited,  that  he  had  occasion  to  borrow  the  money,  and  had  re- 
quested the  money  to  be  lent  to  him,  it  is  argued  to  be  clear,  that  the  whole 
transaction  was  by  him,  as  owner  of  the  estate  and  for  his  own  benefit ;  1 
am,  however,  of  opinion  that  these  circumstances  do  not  lead  to  that  conclu- 
sion :  he  was  the  person  whose  duty  it  was  to  raise  and  receive  the  money, 
and  apply  it  for  payment  of  the  debts ;  and  I  think  that  there  is  nothing  in 
the  deeds  to  show  that  the  money  was  not  to  be  duly  applied,  and  the  conse- 
quence appears  to  me  to  be,  that  the  mortgagee  holds,  subject  to  the  amount 
of  the  unpaid  legacies  arid  annuity,  but  not  to  the  debt. 

The  amount  of  the  unpaid  legacy  is  reserved  out  of  the  security, 
[#251]    and  is  recoverable  by  the  executor  and  "mortgagor ;  and  coming  to 
his  hands  as  executor,  1  think  that,  however  contrary  to  his  inten- 
tion at  the  time  of  the  transaction,  it  is  assets  for  the  payment  of  the  debt. 

(a)  2  Sim.  &.  St.  199.  [Lord  Cottenham  admits  the  correctness  of  the  principle  upon  which  Sir 
John  Leach  proceeded  in  the  case  cited,  but  seems  to  question  whether  the  facts  in  the  case  w«* 
strong  enough  to  support  the  decision.    Eland  v.  Eland,  5  Myl.  &  Cr.  427.] 

[1]  Vide.3Russ.200,  n.  1. 
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The  plaintiff  in  this  case  appealed ;  but  the  Lord  Chancellor,  on  the  30th 
of  May,  1839,  dismissed  the  appeal  with  costs.fl] 


Scoones  v,  Morrell. 


1839  :  March  8,  9v 

Where  strips  of  land  lie  between  the  highway  and  the  adjoining  enclosure,  the  legal  presumption 

is,  that  the  soil  belongs  to  the  owner  of  the  adjoining  old  enclosure. 
The  fact  of  a  title  having  been  perfected  in  the  Master's  office,  does  not  determine  the  question  of 

the  costs  of  a  suit  Tor  specific  performance,  which  depends  upon  whether  the  defects  which  have 

been  removed  there,  were  the  occasion  of  the  suit. 

The  plaintiff,  Mr.  Scoones,  was  the  trustee  for  sale  Under  the  will  of  a 
Mr.  Redford  ;  and  on  the  10th  of  September,  1831,  he  entered  into  an  agree- 
ment with  the  defendant,  for  the  sale  of  an  estate  which  had  been  devised  to 
the  plaintiff  by  the  will  of  the  testator,  for  the  sum  of  5300?.  The  contract 
contained  certain  special  conditions ;  the  defendant  was  to  pay  for  the  tim- 
ber, &c.j  at  a  valuation,  and  it  Was  agreed  that  the  purchase  should  be  com- 
pleted at  Christmas,  and  "  that  the  purchaser  should  be  allowed  to  go  into 
possession  at  Michaelmas  if  the  title  was  then  approved  of;  but  when  the 
title  was  once  approved  and  possession  given,  no  objection  should  subsequent- 
ly be  raised  to  it,  but  the  purchaser  should  be  bound  to  complete  the  purchase 
at  Christmas  next." 

The  abstract  of  the  title  was  delivered  on  the  18th  of  October,  1831,  and 
the  opinion  of  the  defendant's  counsel  thereon  obtained  in  the  same  month, 
approving  of  the  title,  subject  to  the  indentifying  the  parcels,  to  an 
•objection  as  to  an  outstanding  mortgage,  and  some  few  other  minor    [#252] 
particulars. 

Oh  the  17th  of  November,  1831,  the  defendant  was  let  into  possession  of 
the  principal  part  of  the  estate,  and,  in  December  following,  a  valuation  of 
the  timber  was  made  by  the  appraisers  of  the  respective  parties. 

In  February,  1832,  disputes  arose  between  the  parties  on  matters  uncon- 
nected with  the  purchase,  and  on  the  18th  of  that  month  the  purchaser,  in 
a  letter  to  the  vendor,  stated,  that  he  thought  that  it  would  be  necessary, 

[1]  The  case  on  appeal  is  reported  4  Myl.  &  Cr.  420,  where  Lord  Cottenham  observes  that, "  the 
course  which  has  been  adopted  in  the  progress  of  the  cause  has  given  to  this  case  an  appear- 
ance of  complexity  that  docs^not  really  belong  to  it."  It  was  there  held,  that  the  mortgagee's 
title  was  complete,  subject  only  to  the  amount  of  the  legacies ;  and  therefore,  that,  after  reser- 
ving the  amount  of  the  legacies,  the  mortgagee  was  entitled  to  the  residue  of  the  fund  as  a  secu- 
rity for  his  debt,  and  that  the  amount  so  reserved  was  assets  of  the  testator  unadministered,  and 
was  therefore  to  be  applied,  first,  in  satisfaction  of  the  debts,  and  then,  so  far  as  it  would  extend, 
in  payment  of  his  legacies.  And  that  the  rule  relieving  .a  purchaser  from  seeing  to  the  applica- 
tion of  his  purchase  money  where  there  is  a  general  charge  of  debts  and  legacies,  has  reference 
to  the  state  of  things  at  the  death  of  the  testator ;  and  if  the  d-bts  are  afterwards  paid  leaving 
the  legacies  charged,  that  circumstance  cannot  vary  the  rule. 

Vol.  I.  20 


254  CASES  IN  CHANCERY. 


1839.— Scoonei  v.  Morrell. 


from  what  he  had  heard,  to  make  some  further  inquiries  as  to  the  testators 
will,  it  seeming,  as  he  understood,  that  the  gentleman  who  made  the  will  had 
made  his  father  sole  devisee  and  residuary  legatee  under  the  will,  and  was 
also  a  witness  to  the  same.  An  affidavit  of  the  attesting  witness  as  to  the 
execution  of  the  will  of  the  testator  was  produced,  and  to  satisfy  the  other 
objection,  an  affidavit  was  made  with  respect  to  the  identity  of  the  lands. 

These  affidavits  were  accompanied  by  a  letter,  dated  the  5th  of  May,  1832, 
expressing  a  hope  that  they  would  be  satisfactory  ;  but  the  reply  was,  that 
he,  the  purchaser,  must  examine  the  different  abstracts,  affidavit,  and  plan, 
on  the  spot,  to  ascertain  their  accuracy.  Another  letter  was  then  sent  from 
the  vendor's  solicitors  to  the  defendant,  dated  the  14th  of  June,  1832,  stating 
that  having  received  no  answer  to  their  last  application  on  the  subject  of  the 
purchase,  they  were  directed  to  say,  that  a  bill  would  be  now  immediately 
filed  against  the  purchaser  for  the  fulfilment  of  his  contract.    No  notice  having 

been  taken  of  this  letter,  the  bill  was  filed  on  the  11th  of  July,  1832. 
[*253]        #The  defendant  put  in  his  answer  on  the  15th  of  November,  1832,  in 

which  he  objected  that  the  will  of  the  testator  was  not  duly  executed, by 
the  testator  in  the  presence  of  the  witnesses,  and  that  he  was  not  competent  so 
to  do ;  and  he  insisted  that  the  plaintiffs  were  not  able  to  perform  the  contract 
for  they  had  not  made  out  a  good  title,  and  pending  the  suit  to  establish  the 
will,  they  could  not  compel  the  performance  of  the  contract,  but  he  did  not 
state  in  what  other  respect  he  was  'dissatisfied  with  the  title.  Upon  this  the 
vendor  endeavored  to  obtain  a  deed  of  confirmation  from  the  heir  of  the  tes- 
tatpr,  but  the  purchaser  advised  him  not  to  confirm  the  will.  A  suit  was 
instituted  against  the  heir  to  establish  the  will,  which  was  established  pending 
the  proceedings  in  this  cause,  by  a  decree  dated  the  12th  of  May,  1S35. 
this  cause  was  first  heard  on  the  15th  of  February,  1836,  when  a  reference 
was  made  to  the  Master,  to  inquire  whether  the  plaintiff  could  make  a  good 
title  to  the  estate,  and  when  such  title  was  first  shown,  with  liberty  to  state 
special  circumstances. 

In  the  Master's  office  the  defendant  took  a  variety  of  objections  to  the  title, 
amounting  to  twenty-seven,  nearly  the  whole  of  which  had  not  been  insisted 
upon  by  him  prior  to  the  institution  of  the  suit,  some  of  which  were  answered 
and  some  abandoned.  One  of  the  objections  related  to  a  mortgage,  of  which 
no  mention  had  been  made  for  upwards  of  100  years,  and  which  it  was 
contended  by  the  vendors,  independently  of  the  recent  limitation  act,  was 
sufficient  proof  of  its  having  been  satisfied ;  but  in  consequence  of  the  objec- 
tion being  pressed,  search  was  made  among  the  old  deeds,  when  the  original 
mortgage  deed  was  found  cancelled,  with  a  proper  receipt  endorsed,  and  also 

a  release  dated  in  1744-;  the  vendor  contended,  that  no  evidence  of 
[*254]     the  satisfaction  of  this  mortgage  had  been  required  by  the  "defendant, 

until  his  objections  had  been  brought  into  the  Master's  office,  or  it 
would  have  been  furnished. 

Several  certificates,  evidence  as  to  the  enclosure  of  some  strips  of  vnste 
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land,  in  opposition  to  the  evidence  produced  by  the  vendor,  and  several  affi- 
davits were  produced  in  the  Master's  office  to  show  the  births,  deaths,  &c. 

The  Master,  by  his  report,  dated  the  21st  of  July,  1837,  certified  "  that 
the  pbiolifis  could  make  a  good  title  to  the  estate  and  premises  comprised  in 
the  agreement;''  and  with  respect  to  special  circumstances,  he  found  "that 
the  plaintiffs  had,  by  their  state  of  facts,  stated  circumstances  to  show  that,  in 
conseqoeoce  of  the  defendant  having  entered  into  possession  and  exercised 
certain  acts  of  ownership,  he  was  precluded  from  insisting  on  any  objections 
lot  taken  to  the  title  before  he  entered  into  possession,  especially  any  that 
^rere  obvious  on  the  (ace  of  the  abstracts  ;"  and  he  found  that  a  counter  state  of 
ficts  had  been  brought  in  by  the  defendant ;  "  but  it  not  having  been  referred 
to  him  to  inquire  whether  the  defendant  had  or  not  accepted  the  title,  he,  the 
Master,  had  not  thought  fit  to  inquire  into  such  special  circumstances,  or  to 
slate  them  in  his  report."  - 

The  defendant  took  seven  objections  to  the  Master's  report,  the  principal  of 
which  related  to  about  fourteen  small  pieces  of  land  lying  between  the  king's 
highway  and  old  enclosures,  forming  part  of  the  estate,  and  varying  in  size 
between  an  acre  and  three  quarters  and  five  poles,  which  had  been  at  different 
periods  between  eighteen  and  thirty  years,  enclosed  by  the  owner  of  the 
adjoining  old  enclosures,  and  as  to  which,  it  was  insisted  by  the  purchaser, 
that  a  good  title  could  not  be  shown. 

"Mr.  Bethell,  in  support  of  the  exceptions,  relied  on  the  evidence  [*255] 
as  showing,  that  these  small  portions  of  waste  "  were  contiguous  to 
or  communicated  with  open  commons  immediately  adjoining  the  same,"  and 
that,  therefore,  the  presumption  that  they  belonged  to  the  owner  of  the  ad- 
joining old  enclosure  was  rebutted.  As  to  some  of  these  he  insisted  they 
were  essential  to  the  enjoyment  of  the  property,  and  that  without  them  a 
specific  performance  could  not  be  decreed,  or  at  least  that  they  ought  to  be 
the  subject  of  compensation. 

Mr.  Pemberton,  Mr.  Kinder sley)  Mr.  James  Campbell  and  Mr.  T.  Payn- 
ter,  contra,  argued  that  the  evidence  did  not  bear  out  the  proposition  conten- 
ded for  by  the  defendant,  that  the  enclosed  portions  were  contiguous  to  any 
common,  bnt  that  they  abutted  on  the  king's  highway,  and,  therefore,  that 
&*  legal  presumption  arose,  that  they  belonged  to  the  owner  of  the  adjoin- 
in?  enclosure.  They  relied  upon  Grose  v.  West,(a)  where  it  was  held,  tha 
pi™*  facie,  the  presumption  is,  that  a  strip  of  land  lying  between  a  high- 
ly and  the  adjoining  enclosure  is  the  property  of  the  owner  of  the  enclo- 
sure ;  bat  if  the  strip  of  land  communicate  with  open  commons  or  other 
l«?er  portions  of  land,  the  presumption  is  either  done  away  or  considerably 
n*no*ed,for  the  evidence  of  ownership  which  applies  to  the  larger  portions, 
applies  also  to  the  narrow  strip  which  communicates  with  them.  Steele  v. 
Prickettlb)  Doe  dem.  Barrett  v.  Kemp,(c)  affirmed  in  the  Exchequer 
Chamber. 

(•)  7  Taunt.  39.  (6)  2  Stark.  467.  (c)  7  Bing.  332. 
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Mr.  Bethelly  in  reply. 
[#256]  *The  Master  op  the  Rolls  : — In  all  cases  of  this  description 
the  question  is  one  of  presumption,  and  I  am  never  surprised  at  an 
objection  being  taken  to  a  title  on  this  ground  ;  but  looking  at  all  the  cir- 
cumstances of  the  case,  looking  at  the  situation  of  these  portions  of  land,  and 
having  regard  to  the  number  of  them  which  have  been  taken  in  by  the  own- 
er of  the  adjoining  old  enclosures,  and  the  length  of  time  since  they  were 
taken  in,  I  am  of  opinion  that  the  legal  presumption  does  arise  that  the  own- 
er of  the  adjoining  land  was  entitled  to  enclose  them.  Then  the  only  ques- 
tion is,  if  this  presumption  is  rebutted  by  the  evidence  ;  I  am  of  opinion  that 
it  is  not.  The  evidence  brought  forward  to  rebut  it,  is  quite  unsatisfactory; 
and  the  exceptions  must,  therefore,  be  overruled. 


The  case  then  came  on  for  further  directions,  when  Mr.  Bethelly  for  the 
purchaser,  contended  that,  the  title  having  been  made  out  in  the  Masters 
office,  the  plaintiff  ought  to  pay  the  costs  of  the  suit 

Mr.  Pemberton,  Mr.  Kindersley,  Mr.  James  Campbell,  and  Mr.  T.  Payn> 
ter,  contra. 

The  Master  op  the  Rolls  : — There  is  no  doubt  that  the  contract  must 
be  performed,  the  purchase  money  paid,  and  the  conveyances  executed;  and 
the  only  remaining  question  is,  who  is  to  pay  the  costs  of  the  suit.  The 
Master  has  reported,  u  that  a  good  title  was  first  shown  pending  the 
[#257]  proceedings  in  his  office  ;"  the  costs/  in  all  cases,  materially  'depend 
on  when  a  good  title  was  first  shown,  but  that  is  not  and  cannot  be 
considered  conclusive.  It  frequently  happens  that  the  duty  which  the  ven- 
dor has  undertaken  to  perform  in  making  out  a  good  title,  is  interrupted  by 
some  claim  or  demand  on  the  part  of  the  purchaser,  which  cannot  be  sus- 
tained, and  which  gives  rise  to  a  suit.;  the  consequence  may  be,  that  some- 
thing remains  to  be  done,  which  is  not  done  until  the  suit  gets  into  the  Mas- 
ter's office,  but  which  the  vendor  would  have  done  without  suit,  if  an  oppor- 
tunity had  been  afforded  him.  In  such  a  case,  the  fact  of  the  title  having 
been  perfected  in  the  Master's  office  does  not  determine  the  question  of  costs, 
and  then  it  becomes  absolutely  necessary  to  look  into  the  circumstances. 

The  question  really  is,  whether  the  defects  which  have  been  removed  in 
the  Master's  office  were  the  occasion  of  the  suit.  [His  Lordship  recapitulated 
the  circumstances  of  the  case.]  Now,  if  the  validity  of  the  devise  had  been 
the  only  objection  relied  on,  there  would  have  been  a  speedy  termination  to 
the  suit  after  the  will  had  been  established  in  May,  1835  ;  but,  upon  the  hear- 
ing of  this  cause  in  February,  1836,  the  purchaser  takes  a  reference  to  the 
Master  to  inquire  into  the  title,  and  then  raises  all  possible  objections  to  the 
title,  most  of  which,  however,  were  overruled ;  one  of  them  related  to  a  mort- 
gage mentioned  in  a  deed  of  upwards  of  100  years  old,  which  had  not  been 
since  heard  of:  the  vendor  contended  that  the  mortgage  term  must  be  pre- 
sumed to  have  been  satisfied,  but,  upon  search,  an  old  deed  of  reconveyance 
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was  found.  This  fact  was  relied  on  by  the  defendant,  as  showing  "that  a 
good  title  had  not  been  previously  made  out ;  but,  because  new  evidence  was 
brought  forward  in  the  Master's  office  by  the  vendors,  must  it  necessarily  be 
taken  for  granted  that  a  good  title  had  not  previously  been  made  out, 
and  must  the  vendor,  *on  that  account,  pay  the  costs?  To  establish  [*258] 
such  a  rale  would  be  most  prejudical,  not  only  to  a  vendor  but  to  a 
porchaser;  for  the  vendor  would  thereby  be  deterred  from  bringing  forward 
any  new  evidence  in  the  Master's  office  in  confirmation  of  his  title,  for  fear  of 
rendering  himself  liable  to  pay  the  costs  of  the  suit.  I  am  of  opinion  that  the 
*nit  was  not  occasioned  by  the  objections  which  have  been  removed  in 
the  Master's  office ;  and  the  purchaser  must,  therefore,  pay  the  costs  of  this 
suit.[l] 


Addis  v.  Campbell. 

1839:  May  23,  24. 

Where  on  &  motion  for  the  production  of  papers  admitted  to  be  in  the  defendant's  possession,  the 
right  to  their  production  depends  on  documents  stated  in  the  bill,  but  which  are  neither  admitted 
nor  denied  by  the  answer,  the  plaintiff  is  at  liberty  to  verify  such  documents  by  affidavit. 

This  was  a  motion  for  the  production  of  deeds  and  papers  admitted  to  be 
in  the  possession  of  the  defendant  Mr.  Campbell. 

Mr.  Campbell  was  the  devisee  for  life  of  the  estate  in  question  in  the  cause 
under  the  will  of  Francis  Gostling  ;  and  against  him,  the  case  alleged  by  the 
plaintiff  was  that  Henry  Joseph  Addis,  the  plaintiffs  father,  being  in  the  year 
1819  entitled  to  the  reversion  of  the  estate  subject  to  the  life  interest  of  Francis 
Gostling  and  in  default  of  his  issue,  was  induced  to  sell  that  reversionary 
interest  to  one  John  Crook  for  an  inadequate  consideration ;  that  Francis 
Gostling  in  1828  had  notice  of  this  sale  and  of  its  invalidity,  and  with  such 
notice,  parchased  the  right  of  Crook,  and  prevailed  on  Henry  Joseph  Addis 
to  confirm  the  purchase. 

The  defendant  stated  his  belief  of  the  sale  from  Henry  Joseph  Addis  to 
Crook,  and  of  the  conveyance  by  Crook  and  Henry  Joseph  Addis  to 
Ffaocis  Gostling ;  *but  insisted  that  the  transaction  was  fair,  and  sub-  [*259] 
muted  that,  under  the  circumstances,  the  sale  to  Francis  Gostling 
Wing  been  made  bona  fide  and  without  fraud  or  concealment,  upon  pay- 
nnmt  of  a  full  and  valuable  consideration,  and  confirmed  by  Henry  Joseph 
Addis,  a  person  of  full  age,  sound  mind  and  competent  understanding,  ought 
not  to  be  disturbed  by  any  person  claiming  under  him  ;  and  he  resisted  the 
production  of  the  documents  on  the  ground,  that  as  the  purchase  was  fair,  the 
tide  of  Francis  Gostling  was  good,  and  that  the  plaintiff  had  no  interest  in 
the  estate. 

[1]  Vide  Taylor  v.  Brown,  2  Beav.  180. 
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The  transaction  was  evidenced  by  the  conveyance  of  Henry  Joseph  Addis 
to  Crook,  the  subsequent  conveyance  of  Crook  and  Henry  Joseph  Addis  to 
Francis  Gostling,  by  a  cancelled  bond  executed  by  Crook  to  Henry  Joseph 
Addis,  and,  as  was  alleged,  probably  by  some  other  documents  mentioned  in 
the  schedule  to  the  answer. 

The  defendant  by  his  answer,  said  that  he  was  ignorant  of  the  nature  of 
the  transaction  between  Henry  Joseph  Addis  and  Crook,  otherwise  than  as 
it  appeared  on  the  instruments ;  but  he  alleged,  that  the  subsequent  con- 
veyance to  Francis  Gostling  was  entirely  fair  and  for  full  consideration ;  and 
in  this  state  of  things  the  plaintiff  desired  to  read  a  letter  written  by  Francis 
Gostling  to  a  Mr.  Costigan  before  the  date  of  his  own  purchase,  as  showing 
his  view  of  the  sale  to  Crook.  The  letter  was  set  forth  in  the  bill  as  a  material 
part,  or  as  evidence  of  a  material  part  of  the  plaintiff's  case ;  the  defendants  did 
not  deny  that  it  was  written  by  Francis  Gostling  as  alleged,  but  said  they  did 
not  know  and  could  not  set  forth,  &c.,  whether  Francis  Gostling  did  or  did 

not  write  or  send  such  letter. 
[*260]        On  this  motion  a  question  was  made,  whether,  upon  *such  a 
motion  as  this,  an  affidavit  that  the  letter  was  in  the  handwriting  of 
Francis  Gostling  could  be  read. 

Mr.  Pemberton,  and  Mr.  /.  W.  Hill,  in  support  of  the  motion,  proposed 
reading  an  affidavit  verifying  the  letter  written  by  Gostling  to  Costigan,  which 
•showed  that  previous  to  the  purchase  by  him  from  Crook  he  was  aware  of 
the  doubtful  nature  of  the  transaction  between  Crook  and  the  plaintiffs 
father.  They  contended  that  the  plaintiff  was  entitled  to  the  production, 
among  others,  of  the  two  deeds  and  the  cancelled  bond,  without  which  the 
plaintjff  would  be  unable  to  make  out  his  case ;  they  cited  Kennedy  v. 
Green.(a) 

Mr.  Kindersley  and  Mr.  Roupell,  contra,  objected  to  the  affidavit  being 
read,  insisting,  that  although  a  document  which  was  neither  admitted  nor 
denied  by  the  answer,  could,  by  the  practice  of  the  court,  be  verified  on  an 
application  for  an  injunction  or  for  a  receiver,  yet  that  the  same  rule  did  not 
prevail  on  applications  for  the  production  of  documents  ;  that  the  two  cases 
materially  differed,  for  an  injunction  might  be  obtained  on  affidavit,  whereas 
the  order  for  the  production  of  documents  depended  solely  and  entirely  on 
the  admissions  contained  in  the  answer  of  the  defendant,  to  which  admissions 
the  plaintiff  was  confined. 

They  resisted  the  production  of  the  documents,  contending  that  the  mere 
filing  a  bill  containing  fictitious  allegations  could  not  entitle  a  plaintiff  to  the 
production  of  the  title  deeds  of  any  party  he  chose  to  make  a  defendant ;  that 
the  rule  as  to  purchases  of  reversions  did  not  apply  to  a  case  of  an  estate  tail, 
which  depended  on  the  death  without  issue  of  a  prior  tenant  for 
[*261]  life,  the  "value  of  which  could  not  be  calculated ;  nor  to  dealings 
between  a  tenant  for  life  and  a  tenant  in  tail. 

(a)  6  Simons,  S. 


^1 
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The  Master  op  the  Rolls  : — It  is  true  that  a  plaintiff  cannot,  by  affi- 
davit, show  that  a  particular  document  is  in  the  possession  of  a  defendant ; 
be  must  make  out  his  case,  so  far,  from  an  admission  in  the  answer ;  but 
what  is  sought  here,  is  to  verify  a  document  the  existence  of  which  is  neither 
admitted  nor  denied ;  my  impression  is,  that  for  such  a  purpose,  an  affidavit 
is  admissible :  I  will,  however,  examine  the  authorities. 


May  24 — The  Master  of  the  Rolls  : — As  this  was  the  purchase 
of  a  reversionary  interest,  it  is  subject  to  the  restrictions  and  conditions  which 
this  court  has  imposed  on  transactions  of  that  nature :  the  purchaser  is  to 
show  that  there  was  no  fraud  and  that  he  gave  a  full  and  adequate  conside- 
ration ;  and  I  conceive  that  he  must  be  held  bound  to  show  what  the  particu- 
lars of  the  transaction  were,  for  the  purpose  of  showing  that  the  tranSaction 
itself  was  fair. 

It  may  be  considered  as  a  general  rule,  that  when  a  motion  is  made  upon 
an  answer,  no  affidavit  is  to  be  read  in  contradiction  of  the  statements  made 
in  the  answer :  there  is  an  exception  in  cases  where  orders  have  been  made 
or  notices  given  of  motions  to  be  made,  on  affidavits,  before  the  answer  was 
put  in  :[1J  and  the  rule  has  not  been  permitted  to  operate  so  as  to  exclude, 
nor  does  it  in  terms  exclude  affidavits  of  documents  stated  in  the  bill,  which, 
therefore,  the  defendant  has  an  opportunity  of  denying,  but  as  to  which  he 
states  that  he  knows  nothing  about  them ;  and  in  cases  of  this  kind  it 
'has  been  permitted  to  read  affidavits,  for  the  purpose  of  verifying  [*262] 
documents  which  are  material.  The  cases  in  which  such  affidavits 
have  been  read,  have  been  motions  for  injunctions  to  stay  proceedings  at  law, 
and  on  showing  cause  against  dissolving  such  injunctions  ;[2]  and  I  do  not 
think  that  affidavits  of  the  same  kind  can  properly  be  refused  in  cases  like 
the  present(a) 

The  letter,  when  read,  shows  that  Francis  Gostling  was  fully  aware  that 
the  transaction  with  Crook,  was,  to  say  the  least  of  it,  open  to  some  doubt,; 
there  is  quite  enough  to  affect  him  with  any  liability  to  which  Crook  was 
subjected;  and,  independently  of  the  letter,  he  knew  that  he  was  purchasing 
a  reversionary  interest  and  thought  it  convenient  to  procure  the  concurrence 
of  Henry  Joseph  Addis ;  something  he  was  to  obtain  from  him  by  procuring 
him  to  join  in  the  conveyance,  and  the  transaction  itself  imposed  upon  him 

«  Teggert  v.  Hewlett,  1  Mer.  499  ;  Morgan  v.  Goode,  3  Mer.  10  ;  Jeffery*  v.  Smith,  1  Jac. 
**.298;  Arrrett  v.  Tickell,  Jacob,  154,  [157,  n.  1.] 

.'•',  The  exception  applies  also  where  an  insufficient  answer  has  been  put  in,  to  exceptions  to 
**»  the  defendant  has  tubmitted,  and  the  question  arises  before  the  farther  answer  is  filed.  An 
uprfect  answer  is  only  an  affidavit  against  which  affidavits  may  be  filed.  Stnith  v.  Cleaeby,  10 
Six  31 

?!  Aj  to  the  admissibility  of  affidavits,  in  cases  of  this  description,  see  further  Ord  w.  White,  3 
B^.337,367 ;  an  extract  from  the  decision  of  the  M.  R.  in  that  case  will  be  found  10  Sim.  93, 
~  1.   Sw  besides  the  authorities  there  referred  to,   The  Village  uf  Seneca  Falls  v.  Matthews,  9 
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the  obligation  to  prove,  whenever  called  upon,  that  it  was  in  all  respects  a 
fair  transaction.  The  onus  probandi  in  cases  of  this  nature  does  not,  as  in 
ordinary  cases,  rest  with  the  party  who  alleges  fraud  or  unfairness,  but  with 
the  party  who  has  thought  fit  to  purchase  the  reversionary  interest  by  private 
contract  ;[l]  and  in  such  a  case  as  this,  1  am  of  opinion  that  the  defendant 
must  produce  such  deeds  and  documents  as  tend  to  show  the  nature  of  the 
transaction)  the  consideration  given  and  the  value*(a) 


[*263],  Wilson  t>.  Metcalfe* 

1839  :  June  6, 18. 

A  defendant,  against  whom  a  sequestration  had  issued,  was  entitled  to  a  rent  charge  issuing  out  of 
th«  estate  of  A.  B.,  with  power  of  distress ;  the  rent  charge  being  in  arrear  was  claimed  both  by 
the  sequestrators  and  the  defendant :  A.  B  offered  to  pay  the  arrears  to  the  sequestrators  on  bera* 
indemnified ;  but  no  protection  haying  been  offered  her,  she  paid  over  the  arrears  to  the  defend- 
ant, who  threatened  to  distrain :  Held,  that  A.  B.  was  entitled  to  protection,  and  that  an  appli- 
cation ought  to  have  been  made  to  the  court  for  an  order  for  her  to  pay ;  and  that,  under  the  cir- 
cumstances, she  was  not  liable  to  repay  the  amount  to  the  sequestrators. 

Choses  in  action  are  subject  to  the  process  of  sequestration.  In  a  clear  and  simple  case  a  seques- 
tration may  be  made  effective  in  respect  of  choses  in  action  by  an  order  only,  or  a  voluntary  pay- 
ment may  be  protected,  in  other  cases  it  may  be  necessary  to  resort  to  an  action  or  suit  under 
the  direction  of  the  court 

Order  made  for  payment  to  sequestrators,  by  a  party  out  of  whose  estate  the  same  was  issuing,  of  i 
rent  charge  payable  to  the  person  whose  estate  Was  sequestered. 

This  was  a  motion  made  on  behalf  of  the  plaintiffs,  that  Mrs.  Elizabeth 
Brown  (who  was  no  party  to  the  cause)  might  be  ordered  to  pay  to  the  com- 
missioners of  sequestration,  the  sum  of  275/.,  being  the  arrears  of  an  annui- 
ty up  to  the  17th  of  June,  1838,  payable  by  Mrs.  Brown  to  the  defendant 
John  Ness,  (the  party  against  whom  the  sequestration  had  issued,  and  that 
she  might  also,  in  like  manner,  be  ordered  to  pay  the  future  sum  due  in  re- 
spect of  the  same  annuity. 

It  appeared  that  John  Ness  and  Mary  Ness  having  been  ordered  to  pay  a 
sum  of  477/.  6$.,  and  John  Ness  being  a  prisoner  in  the  Fleet  and  in  con- 
tempt for  non-payment,  a  commission  of  sequestration  issued  against  him  on 
the  2d  day  of  November,  1837. 

He  was  entitled  to  a  rent  charge  of  50/.  a  year  issuing  out  of  the  estate  of 
Elizabeth  Brown,  and  at  the  date  of  the  sequestration  a  sum  of  225/.  was 
due  to  him  from  Elizabeth  Brown  for  arrears  of  the  rent  charge. 

(a)  Atkyns  ▼.  Wright,  14  Ves.  214 ;  Beckford  v.  Wildman,  1  Swans.  125 ;  16  Ves.  441 ;  Lin- 
gen  v.  Simpson,  6  Mad.  290.  Balch  y  Symes,  1  Turn.  &.  Russ.  92  ;  Codrington  v.  Codrington, 
3  Sim.  519  ;  Kennedy  ▼.  Green,  6  Sim.  6  ;  Feneott  v.  Clarke,  6  Sim.  8 ;  Princess  of  Wales  r. 
Lord  Liverpool,  1  Swans.  114 ;  Tyler  v.  Drayton,  2  Sim.  &  Stu.  309. 

[1]  Vide  Hincksman  v.  Smith,  3  Russ.  433.     1  Story's  Rq.  $  336,  338.     Lloyd  &  G.  U,  note. 
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On  the  8th  of  December,  1837,  a  copy  of  the  sequestration  was  served  on 
Mrs.  Brown  and  from  the  evidence  it  appeared  that  a  demand  of  arrears  of 
the  annuity  was  made  upon  her. 

She  admitted  that  225/.  was  due,  and  that  that  sum  had  been 
placed  by  her  and  then  was  in  the  branch  *bank  at  New  Malton,  [*264] 
ready  to  be  paid  to  the  party  entitled.  On  the  22d  of  December, 
1827,  the  sequestrators  demanded  payment  of  the  225/,  of  the  branch  bank, 
but  which  demand  was  not  complied  with.  On  the  17th  of  June,  1838,  a 
farther  sum  of  50/.  accrued  due  in  respect  of  the  annuity,  making  in  the 
whole  275/. 

In  July,  1838,  the  solicitor  of  John  Ness  demanded  of  Mrs.  Brown  the 
immediate  payment  to  him  on  behalf  of  John  Ness,  of  the  arrears  of  the  an- 
nuity, whereupon  her  solicitor  offered  to  the  solicitor  of  the  plaintiffs,  who 
acted  also  as  the  solicitor  of  the  sequestrators,  to  pay  him  the  arrears  of  the 
annuity  and  the  future  payments,  on  the  condition  that  he  would  indemnify 
and  save  harmless  Mrs.  Brown  against  all  consequences  arising  from  such 
payments.  No  such  indemnity  having  been  given,  John  Ness,  on  the  23d 
of  August,  1838,  threatened,  that  unless  the  arrears  were  paid  to  him  before 
the  3d  of  September,  next,  he  would  distrain. 

Mrs.  Brown's  solicitor  again  repeated  the  offer  of  payment  to  the  seques- 
trators, on  receiving  a  sufficient  indemnity,  but  the  solicitor  of  the  plaintiffs  and 
of  the  sequestrators  4i  declined  to  make  himself  liable  and  said,  there  were  no 
parties  plaintiffe  in  this  suit  who  could  give  any  satisfactory  indemnity." 
Nothing  having  been  done  for  the  security  of  Mrs.  Brown,  she  on  the  4th 
of  September,  1838,  paid  over  the  amount  of  the  arrears  to  the  solicitor  of 
John  Ness. 

The  commissioners  again  demanded  payment  of  the  275/.  on  the  5th 
of  March,  1839,  which  not  having  been  paid,  notice  of  this  motion,  for  pay- 
ment of •the275Z.  and  all  future  payments,  was  given  on  the  3d  of  May, 
U89. 

*Mr.  Pemberton  and  Mr.  E.  R.  Daniell,  in  support  of  the  motion,  [*265] 
contended  that  the  case  of  Johnson  v.  Chippendcdl^a)  which  would 
be  relied  on  for  the  respondent,  was  not  applicable ;  for  there  the  sequestra- 
tion  was  on  mesne  process  for  want  of  answer,  while  in  the  present  case  the 
sequestration  was  founded  on  a  decretal  order  for  payment  of  money ;  again, 
te  property  in  this  case  was  a  rent  charge  with  power  of  distress,  which 
was  not  a  chose  in  action :  here  there  was  a  clear  admission  of  the  amount 
toe  and  of  a  liability  to  pay. 

That  Mrs.  Brown  was  bound,  after  notice,  to  pay  the  annuity  to  the  se- 
questrators, and  that  the  court  would  have  protected  her  after  such  payment, 
•ad  restrained  John  Ness  from  taking  any  proceedings  against  her  for  the 
recorery. 

(a)  3  Sim.  55. 
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They  cited  Simmonds  v.  Kinnaird,(a)  Francklyn  v.  Colhoun^b)  Opie  v. 
Maxwell,(c)  Pelham  v.  Duchess  of  Newcastle.(d) 

Mr.  Tinney  and  Mr.  Wilbraham,  contra,  for  Mrs.  Brown,  made  no  objec- 
tion to  any  order  for  payment  of  the  annuity  for  the  future,  which  the  court, 
in  the  presence  of  John  Ness,  might  make,  and  which  would  be  a  sufficient 
indemnity  to  Mrs.  Brown. 

As  to  that  part  of  the  motion  which  sought  to  make  the  respondent  pay 
the  .arrears  a  second  time,  they  observed,  that  the  motion  was  made  by  the 
plaintiffs,  and  not  by  the  sequestrators ;  that  there  was  not  even  a  suggestion 
that  any  indemnity  or  protection  had  ever  been  offered  to  Mrs. 
[*266]     Brown;  she  was  a  stranger  to  the  cause,  *and  ought  not  to  be  left 
unprotected  against  the  legal  power  of  distraining  which  John  Ness 
possessed  and  threatened.     That  the  money  having  been  deposited,  and 
ready  to  be  paid  to  the  party  entitled,  the  plaintiffs  ought  to  have  filed  a  bill 
or  applied  to  the  court  for  such  an  order  as  would  have  protected  the  respon- 
dent, and  not  having  done  so,  and  having  been  guilty  of  great  laches,  the 
respondent  ought  not  to  be  made  liable  to  pay  over  again  a  sum  which  she 
had  once  been  compelled  to  pay  by  threats  of  legal  process. 

That  the  arrears  of  a  rent  charge  were  stated  by  Lord  Coke  to  be  choses  in 
action,  and  that  a  chose  in  action  was  not  liable  to  sequestration  ;  Johnson 
v.  Chippendall(e)  a  case  elaborately  considered  by  the  V  ice-Chancellor. 

That  the  writ  of  sequestration  did  not  in  its  terms(g-)  authorize  the  com- 
missioners to  seize  a  chose  in  action ;  and  that  the  authority  to  sequester  dif- 
fered materially  from  the  appointment  of  a  receiver,  for  the  latter  directed 
payment  and  attornment,  and,  therefore,  of  itself  afforded  a  sufficient  indem- 
nity to  a  party  making  payments  to  the  receiver. 
Mr.  Pemberton  in  reply. 

The  Master  op  the  Rolls  : — I  will  read  over  the  affidavits  before  I 
finally  decide  the  case.  John  Ness  having  been  served  with  notice  of  this 
motion,  I  am  clearly  of  opinion,  that  as  to  the  future  payments,  the  order 
ought  to  be  made.  Mrs.  Brown,  it  appears,  on  an  application  being  made  to 
her,  unreservedly  gave  the  information  which  she  ought  to  hare 
[*267]  given,  that  she  was  liable  to  pay  the  annuity,  and  *that  226/.  was  then 
due  for  arrears,  and  had  been  placed  in  the  branch  bank,  so  that  at 
this  time  there  was  no  controversy  as  to  the  amount  due.;  and  if  this  had 
been  then  brought  on  before  me  by  motion  to  pay  the  money  into  court,  I 
should  have  had  no  hesitation  in  ordering  payment ;  this  being  a  chose  in 
action, — there  being  no  dispute  as  to  these  sums  being  due  from  Mrs.  Brown 
to  John  Ness,  and  there  being  no  question  of  liability  or  of  account,  but,  on 
the  contrary,  there  being  a  clear  admission  of  these  sums  being  in  her  hands 
belonging  to  the  person  whose  estate  had  been  ordered  to  be  sequestered.  I 
am  of  opinion,  moreover,  that  if  this  sum  of  2252.  had  been  paid  under  such 

(a)  4  Ves.  735.  (6)  3  Swan.  276  (c)  Cited  in  argument  in  4  Vea.  742,  744 

(<*)  3  Swan.  284*  n.      («)  2  Sim.  55.  .  (?)  Hinde,  137. 
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an  order,  there  would  have  been  ample  protection  and  indemnity  to  her,  and 
that  John  Ness  would  not  afterwards  have  been  permitted  to  take  proceedings 
against  her  in  respect  of  such  sums. 

Notice  of  the  sequestration  was  given  to  the  branch  bank  shortly  after,  but 
unfortunately  nothing  further  was  done  from  December,  1837,  to  July,  1838. 
During  this  time  every  thing  required  for  the  security  of  all  parties  might 
have  been  done ;  but  in  July,  1838,  John  Ness,  who  had  a  right  of  distress, 
made  a  demand  and  threatened  proceedings.  Whatever  may  be  the  juris* 
diction  of  the  court  in  cases  of  this  nature,  it  cannot  be  doubted,  that  persons 
claiming  under  a  sequestration  are  bound  to  do  ail  that  is  requisite  for  the 
protection  of  the  parties  made  liable  to  pay.  A  demand  was  made  by  Ness, 
who  had  a  legal  title  and  might  destrain,  and  Mrs.  Brown's  solicitor  then 
asked  for  an  indemnity ;  I  do  not  think  this  was  proper  if  he  meant  a  bond 
or  mortgage,  but  if  he  meant  that  an  application  should  be  made  to  the  court 
for  such  an  order  as  would  protect  his  client,  it  was  very  reasonable.  The 
parties,  however,  seem  to  have  entered  into  a  controversy  as  to  the  jurisdic- 
tion of  the  court,  each  producing  authorities  in  support  of  their  oppo- 
site views;  and  in  August,  1838,  'John  Ness  applied  again,  and  gave  [#268j 
notice  that  if  payment  was  not  made  by  the  3d  of  September,  he 
would  distrain  for  the  recovery  of  the  arrears.  This  was  communicated  to 
the  solicitor  of  the  plaintiffs,  and  nothing  was  done,  and  the  money  was  un- 
fortunately paid  over.  The  question  to  be  decided  is,  whether  it  was  not  the 
duty  of  the  plaintiff  to  obtain  such  an  order  from  the  court,  as  would  save 
Mrs.  Brown  from  any  proceedings  which  might  be  adopted  by  Ness,  and  if 
the  plaintiffs  are  entitled  to  make  her  pay  over  again ;  I  must  carefully  con- 
sider the  affidavits  before  I  come  to  such  a  conclusion.  It  is  quite  a  different 
tiling  to  obtain  an  order  for  payment  before  she  had  paid  it  over,  which 
would  have  protected  her,  and  now  coming  for  an  order  to  compel  her  to 
pay  ii  to  the  sequestrators  after  she  has  once  paid  it  to  Ness ;  but  if  Mrs. 
Brown  has  paid  it  over  under  an  indemnity,  I  should  then  order  her  to  re- 
pay the  amount :  an  affidavit  must  therefore  be  produced  to  show  that  she 
has  received  no  indemnity. 


An  affidavit  denying  that  any  indemnity  had  been  given  was  subsequently 
produced. 

June  18.— The  Master  of  the  Rolls  (after  stating  the  sequestration 
anl  the  demand)  proceeded :  Mrs.  Brown  admitted  that  225/.  was  due,  and 
th*!  that  sum  had  been  placed  by  her  and  then  was  in  the  branch  bank 
rady  to  be  paid  to  the  party  entitled. 

Id  this  state  of  things,  and  in  the  absence  of  any  question  as  to  her  liability 
t°  pay  the  225/..  or  as  to  the  right  of  John  Ness  to  receive  it,  if  an  application 
tad  been  made  for  the  payment  of  the  225/.  to  the  seauestrators,  or  into 
cwt,  I  think  that  an  order  to  that  effect  ought  to  have  been  made. 

'But  there  was  no  such  application,  and  in  July,  1838,  the  arrears    [#269] 
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had  accumulated  to  275/.,  and  a  demand  for  payment  was  made  by 
John  Ness ;  this  demand  was  communicated  to  the  solicitor  of  the  plaintiff, 
who  appears  to  have  acted  for  the  sequestrators ;  and  the  solicitor  for  Mrs. 
Brown  offered  to  pay  the  sum  due  on  being  indemnified.  I  think  that  the 
plaintiff  or  the  sequestrators  were  bound  to  proceed  in  such  a  manner  as 
would  protect  Mrs.  Brown  from  the  demands  of  Ness,  and  that  she  would 
have  been  protected  if  an  order  had  been  obtained  directing  her  to  pay  as  she 
was  willing  to  do ;  but  unfortunately,  instead  of  pursuing  this  simple  coursa 
the  parties  entered  into  a  correspondence  about  the  law  of  this  court  respecting 
sequestrations,  and  after  some  further  delay,  Ness  gave  notice  that  he  would 
distrain  if  he  was  not  paid  by  the  4th  of  September ;  and  notice  of  this  threat 
having  been  communicated  to  the  plaintiff,  and  nothing  being  done  upon  it, 
the  sum  of  276/.  was  paid  to  the  solicitors  of  Ness. 

It  is  now  moved  that  Mrs.  Brown  may  pay  this  sum  over  again  to  the 
commissioners  of  sequestration  $  but  I  think  that  I  ought  to  make  no  such 
order. 

I  have  read  the  case  cited  in  the  arguments  and  many  others :  and  it  ap. 
pears  to  me  that  in  such  a  case  as  this,  a  chose  in  action  is  subject  to  the  pro* 
cess  of  sequestration,  but  how  the  sequestration  is  to  be  made  effective  in  re* 
spect  of  choses  in  action  may  be  a  question  requiring  much  consideration ;  in 
a  clear  and  simple  case  it  may  be  by  order  only,  or  a  voluntary  payment  may 
be  protected  ;  in  other  cases  it  may  be  necessary  to  resort  to  an  action  or  suit 
under  the  directions  of  the  court.  But  I  consider  it  to  be  clear,  that  if 
[*270]  the  party  owing  the  debt  requires  protection,  he  ought  to  have  it,  *and 
that  even  if  he  is  willing  to  make  payment,  the  court  would  not  order 
it,  unless  it  appeared  that  protection  would  be  afforded. 

In  this  case,  Mrs.  Brown  was  willing  to  pay,  but  desired  protection :  she 
might  1  think  have  had  protection  by  an  order  upon  motion  of  which  John 
Ness  had  notice ;  but  being  left  unprotected  from  December,  1835,  to  Septem- 
ber, 18£8, 1  think  that  she  was  not  bound  to  await  the  distress  which  John 
Ness  threatened,  and  is  not  liable  (opay  the  money  over  again.  The  ground 
of  my  decision  is,  that  the  plaintiff  or  the- sequestrators,  having  ample  time 
and  opportunity,  did  not,  as  they  might  have  done,  apply  ffor  an  order  of 
payment,  and  it  ^as  evident  that  Ness  would  distrain,  if  payment  were  not 
made  to  him. 

I  think  that  Mrs.  Brown  ought  to  pay  the  sums  hereafter  to  become  due  to 
the  sequestrators  after  deducting  the  costs  of  this  motion.[l] 

[1]  Vide  Egan  v.  Heennm>  1  Fla*.  &  Kel.  39.    Hodgen*  v.  Wheeler,  Same  &  Sc  44& 
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Rose  v.  Rolls. 

1839:  Much  19. 

On  appfieaooa  for  payment  oat  of  court  of  money  belonging  to  a  feme  covert,  it  must  either  be 
drawi  that  there  has  been  no  settlement  or  agreement  for  a  settlement ;  or  if  any  settlement 
exst,  it  most  be  produced,  to  enable  the  court  to  judge  whether  it  effects  the  fund  in  question : 
it  m  set  saffirient  to  show  by  affidavit  that  the  particular  fund  is  not  the  subject  of  any  settle- 


O.v  a  petition  for  the  payment  out  of  court  of  money  belonging  to  a  mar- 
ried woman,  the  evidence  of  its  being  unaffected  by  any  settlement 
was  the  affidavit  of  'the  petitioner  Josiah  Clark  and  wife,  which  [*271] 
stated  "that  no  settlement  or  agreement  for  a  settlement,  had  at  any 
time  been  made  or  executed  by  these  deponents  or  either  of  them,  affecting 
or  concerning  the  rights,  shares,  or  interests  of  these  deponents  or  either  of 
them,  ia  the  shares  or  interest  of  these  deponents,  or  any  part  or  portion 
thereof5' 

Mr.  Steere,  in  support  of  the  petition. 

The  Master  of  the  Rolls  held  this  affidavit  insufficient,  observing,  that 
if  any  settlement  existed,  the  petitioners  were  not  competent  judges  of  its 
effect.  That  many  instances  had  recently  occurred  where  parties  had  made 
similar  affidavits,  representing  that  a  settlement  did  not  affect  the  property 
in  qaestion,  yet  on  inspection  of  the  settlement  it  turned  out  to  be  quite  the 
reverse.  It  was  therefore  necessary  either  to  produce  the  settlement  or  to 
show  that  none  existed.(l) 


Pickwick  v.  Gibbes. 


ia9:J»Muy  30. 

A  testator  faeted  bis  trustees,  as  soon  as  convenient  after  the  decease  of  his  wife,  to  raise  10,000/. 
for  fas  nephew,  an  infant,  and  to  invest  and  apply  the  income  towards  his  maintenance.  The 
tattsr  had  previously  given  his  wife  an  annuity  of  1000 J.  a  year,  payable  quarterly.  The  wife 
pa-deceased  the  testator :  Held,  that  the  infant  was  entitled  to  interest  on  his  legacy  from 
U»  Ulster's  decease. 

The  testator  in  this  case,  by  his  will,  amongst  other  things,  gave  his  wife 
an  annuity  of  1000/.  a  year,  by  quarterly  payments,  to  be  made  at  the  end 
of  one  calendar  month  from  the  day  of  his  decease.  By  acodcil  to  his  will, 
dated  the  21st  of  June,  1835,  the  testator  directed  his  trustees  or  trustee  for 

d<  TVe  above  case  is  sonewhat  obscure.  But  the  decision  evidently  rests  upon  the  principle 
of  the  pnteetion  which  court*  of  eqnity  extend  to  married  women :  the  judge  in  equity  is,  ex 
•*™,  bond  to  protect  her  rights,  without  any  suggestion  of  counsel  on  her  behalf,  where  the 
t'ifcbud  Keb  to  become  possessed  of  her  separate  property  through  the  intervention  of  the  court. 
Pmk  t.  firsai,  2  Myrae  &  Cr.  171,^179.  Howard  v.  Moffat,  2  Johns.  Ch.  Rep.  206.  Glen  v. 
?*br,  6  Jobs*.  Ch.  Rep.  33.    In  the  matter  of  Stuart,  I  Edw.  Ch.  Rep.  168.    1  Keen,  73,  n.  2.- 
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the  time  being  of  his  will,  to  levy  and  raise,  as  soon  as  conveniently 
[*272]  might  be  after  the  decease  of  his  said  wife,  the  sum  of  #10,000/.,  by 
and  out  of  his  residuary  personal  estate ;  and  to  stand  possessed 
thereof,  upon  trust,  to  invest  the  same  in  the  public  stocks  or  funds,  and  to 
stand  possessed  thereof,  upon  trust,  from  time  to  time,  to  pay  and  apply  the 
interest  or  dividends  thereof,  or  so  much  thereof  as  might  be  necessary,  unto 
and  for  the  maintenance  and  education  of  the  plaintiff,  Charles  Sainsbury  Pick- 
wick, until  he  should  attain  his  age  of  twenty-one  years ;  and  to  accumulate  the 
residue ;  and  on  the  plaintiff  attaining  the  age  of  twenty-one  years,  then  upon 
trust,  to  transfer  the  said  trust  moneys  unto  the  plaintiff,  Charles  Sainsbury 
Pickwick,  to  and  for  his  own  use  and  benefit ;  but  if  the  plaintiff  should  die 
before  attaining  his  said  age  of  twenty-one  years,  then  he  directed  that  the  sum 
of  10,000/.,  and  the  securities  on  which  the  same  should  be  invested,  should  sink 
into  his  residuary  personal  estate.  And  he  declared  that  it  should  be  lawful  for 
the  trustees  or  the  trustee  for  the  time  being  of  his  will,  and  at  any  time  or  times, 
to  apply  any  sum,  not  exceeding  2000/.,  out  of  the  said  sum  of  10,000/.  for 
or  towards  the  advancement  in  the  world  or  placing  out  in  any. profession  or 
business  or  employment,  or  otherwise  for  the  benefit  of  the  plaintiff,  although 
he  should  not  then  have  attained  the  age  of  twenty-one  years. 

The  testator's  wife  died  in  September,  1835,  and  the  testator  himself  after- 
wards died  in  December,  1837;  and  the  question  now  raised,  was  whether 
interest  was  payable  on  the  legacy  of  10,000/.  from  the  death  of  the  testator, 
or  from. the  expiration  of  one  year  from  the  testator's  death. 

Mr.  Pjggott,  for  the  plaintiff,  argued,  that  the  trustees  having  been  directed 
to  raise  the  10,000/.  as  soon  as  convenient  after  the  death  of  the  wife,  this 
legacy  would  have  become  payable  immediately  on  her  death  if  she 
f*273]  #had  survived  the  testator  but  a  month,  and  would  have  carried 
interest  from  that  period ;  that  consequently,  as  the  wife  died  in  the 
testator's  lifetime,  the  legacy  became  payable  immediately  on  his  decease  ; 
and  therefore,  that  the  legatee  was  entitled  to  interest  from  the  time  of  the 
testator's  death. 

Mr.  Kindersley  and  Mr.  Lowndes  contra,  for  the  residuary  legatee.  The 
court  has  established  a  general  rule  of  convenience,  that  interest  is  payable 
on  legacies  from  the  expiration  of  a  year  from  the  testators  death.  This 
general  rule  is  modified  in  special  cases;  as  first,  where  the  legacy  is  spe- 
cific ;  or  secondly,  where  a  provision  is  made  by  a  testator  for  his  child  ;  or 
thirdly,  where  interest  is  payable  to  one  for  life  with  remainders  over ;  or 
fourthly,  where  the  testator  has  placed  himself  in  loco  parentis.  The  plain- 
tiff's case  does  not  come  within  either  of  these  exceptions. 

Where  a  legacy  is  to  be  paid  as  soon  as  convenient  after  the  testator's 
death,  interest  is  payable  thereon  from  the  expiration  of  a  year  from  the  time 
of  his  death.  They  admitted,  that  if  the  wife  had  survived  the  testator  one 
month,  that  interest  would  then  have  been  payable  on  the  legacy  from  her 
death. 
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Mr.  Piggott  in  reply. 

The  Master  of  the  Rolls  said  that  the  case  was  doubtful ;  but  in  his 
opinion  the  legatee  was  entitled  to  interest  from  the  testator's  death.  The  in- 
tention was  that  the  legatee  was  to  have  maintenance  from  the  wife's  death ; 
and  the  wife  having  pre-deceased  the  testator,  interest  for  his  maintenance  be- 
came payable  from  the  testator's  death.[l] 


•Allen  t?.  Coster.  f*274] 

1838:  December  91. 

A  fiat  of  bankruptcy  issued  against  the  master  of  an  apprentice,  bnt  was  afterwards  annulled,  by 

means  of  a  composition  between  the  bankrupt  and  his  creditors  :  Held,  that  the  indentures  of 

apprenticeship  were  discharged. 

Under  the  will  of  a  Mrs.  Browne,  the  two  infant  plaintiffs,  George  Allen  the 
younger  and  Elizabeth  Allen,  were  entitled  to  certain  property.(a)  Two  bills 
had  been  filed,  one  on  the  18th  of  February,  1837,  arid  the  other  on  the  18th 
of  April,  1838,  and  the  court,  in  consequence  of  the  very  improper  conduct  of 
the  parents  of  the  plaintiff,  in  July,  1838,  appointed  Mr.  Underwood  their 
guardian. 

In  September,  1837,  George  Allen  the  father,  by  indentures  of  that  date, 
bound  his  son,  the  infant  jilaintiff,  apprentice  to  JohnNorris  Andrews,  a  gro- 
cer, corn-factor  and  meal- man,  for  four  years. 

On  the  25th  of  May,  1838,  a  fiat  of  bankruptcy  issued  against  J.  N.  An- 
drews, but  which  was  afterwards  annulled,  on  the  petition  of  J.  N.  Andrews 
with  the  consent  of  his  creditors,  by  an  order  of  the  Court  of  Review,  dated 
the  29th  of  June,  1838 ;  the  consent  of  the  creditors  was  obtained  in  consid- 
eration of  J.  N.  Andrews  having  consented  and  agreed  to  pay  them  a  compo- 
sition of  ten  shillings  in  the  pound  on  the  amount  of  their  respective  debts. 

In  October,  1838,  the  infant,  without  previous  intimation,  quitted  the  ser- 
vice of  J.  N.  Andrews,  who  obtained  a  warrant  for  his  apprehension,  as  a 
runaway  apprentice ;  but,  on  the  undertaking  of  Mr.  Underwood  to  produce 
the  plaintiff,  the  magistrates  allowed  the  matter  to  stand  over  until  the  ses- 
sions ;  and  nothing  had  since  been  done  in  the  matter. 

(«)  See  ante,  p.  302. 

[1]  As  a  legacy  is  not  payable,  unless  the  will  contain  directions  for  anticipating  the  payment, 
until  a  year  after  the  testator's  death,  interest  can  only  commence  running  fromihe  time  when  it 
js  payable,  either  by  the  lapse  of  a  year,  or  the  arrival  of  the  period  directed  for  payment  Bat 
the  general  rale  admits  of  very  important  exceptions  and  qualifications,  and  in  many  instances  in- 
terest has  been  allowed,  as  in  the  case  in  the  text,  under  the  particular  circumstances,  when  it 
coaM  not  be  claimed  under  the  general  rule.  A  controling  circumstance  is  the  intention  expressed 
or  implied  of  the  testator  to  provide  for  the  maintenance  and  education  of  an  infant  legatee  ;  and 
the  nearer  the  relationship  between  the  parties,  the  more  stringent  is  the  presumed  intention.  Wood 
v.  Vandenbergk,  6  Paige,  287.  Williamson  r.  Williamson,  id.  298,  301.  Marsh  v.  Hague,  1  Edw. 
Ch.  Rep.  187.    Lloyd  cc  6. 6,  note.  2  Keen  601,  n.  1 ;  602,  n.  3,  and  authorities  there  cited ;  par* 

ksolarly  Lupton  ▼.  Lupton,  2  Johns.  Cb.  Rep.  638.    Sullivan  v.  Winthrop,  1  Sumn.  1. 
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[*275]  *The  infant  plaintiffs  now  presented  a  petition,  praying  that  the 
indentures  of  apprenticeship  might  be  delivered  up  to  be  cancelled, 
and  for  a  reference  to  the  Master  to  approve  of  proper  proceedings  for  that 
purpose ;  and  that  the  Master  might  report,  whether  it  would  be  proper  that 
any  sum  should  be  paid  to  J.  N.  Andrews  for  compensation. 

Mr.  Pemberton  and  Mr.  Girdlestone,  for  the  petition,  contended,  that  the 
infant  plaintiff  being  a  ward  of  court,  the  father  was  not  justified  in  binding 
him  an  apprentice  without  the  sanction  of  the  court :  they  also  insisted  that 
the  bankruptcy  had  annulled  the  indentures,  relying  on  the  sixth  G.  4,  c.  16, 
s.  49,  whereby  it  is  enacted,  "  that  where  any  person  shall  be  an  apprentice 
to  a  bankrupt,  at  the  time  of  issuing  of  the  commission  against  him,  the  issu- 
ing of  such  commission  shall  be  and  enure  as  a  complete  discharge  of  the 
indenture  or  indentures,  whereby  such  apprentice  was  bound  to  such  bank- 
rupt." 

Mr.  Cooper,  contra,  on  behalf  of  J.  N.  Andrews,  submitted  to  the  jurisdiction 
of  the  court ;  but  he  contended  that  the  court  only  interfered  with  the  pater- 
nal control,  where  the  father  came  to  the  court  for  maintenance  for  his  child ; 
that  in  September,  1837,  at  least,  before  the  guardian  had  been  appointed,  it 
was  competent  to  the  father  to  bind  his  son  apprentice ;  and,  consequently, 
that  the  indentures  were  legal  and  binding ;  that  there  was  no  authority  for 
the  proposition,  that  indentures  of  apprenticeship  between  a  father  and  a 
stranger  to  the  suit  were  invalid,  because  proceedings  were  pending  at  the 
time,respecting  the  child's  property. 

He  argued,  that  by  annulling  the  fiat,  the  indentures  were  still  binding, 
and  relied  on  the  1  and  2  W.  4,  c.  66,  s.  19,  whereby  it  is  enacted, 
[*276]  "  that  it  shall  be  lawful  for  #the  Lord  Chancellor  upon  the  reversal 
of  any  adjudication  of  bankruptcy,  or  for  such  other  cause  as  he  shall 
think  fit,  to  order  that  any  fiat  issued  by  virtue  of  this  act  shall  be  rescinded 
or  annulled ;  and  such  order  shall  have  all  the  force  and  effect  of  a  writ  of 
supersedeas  of  a  commission,  according  to  the  existing  laws  and  practice  ia 
bankruptcy."  , 

That  the  effect  of  annulling  the  fiat  being  the  same  as  a  supersedeas,  the 
parties  were  remitted  to  their  original  rights,  as  if  no  fiat  had  ever  issued.(a) 

If  however,  the  court  considered  that  the  indentures  ought  to  be  cancelled, 
Mr.  Andrews  submitted  to  the  jurisdiction,  but  considered  himself  entitled  to 
the  costs  of  the  indentures  which  he  had  paid,  and  of  the  maintenance  and 
clothes  which  he  had  furnished  to  the  infant,  and  of  this  application. 

Mr.  Kindersley  and  Mr.  Rogers,  for  Mr.  Underwood. 

The  Master  op  the  Rolls  : — I  must  order  the  indentures  to  be  de- 
livered up  to  the  guardian. 

It  is  not  .necessary  for  me  to  decide  whether  any  indentures  of  apprentice- 
ship could  under  the  circumstances  in  this  case  be  sustained,  for  I  am  of 

(a)  Ex  part*  Jackson,  8  Ve».  534 
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opinion,  that  if  the  indentures  of  apprenticeship  were  originally  valid,  they 
became  annulled  by  the  issuing  of  the  fiat  of  bankruptcy.     1  do  not  say,  that 
in  every  case  where  a  fiat  is  afterwards  annulled,  the  indentures  of  appren- 
ticeship remain  invalid,  for  I  can  conceive  many  cases  in  which  the  fiat  may 
have  been  improperly  taken  out,  and  afterwards  annulled ;  and  in  such  a 
case,  the  court  would  put  the  parties  -in  the  same  situation  as  they 
were  in  before  the  issuing  of  the  fiat.    Here  the  fiat  was  *annulled, .  [*277] 
in  consequence  of  an  agreement  between  the  bankrupt  and  his  credi- 
tors, the  latter  consenting  to  receive  a  composition  of  ten  shillings  in  the 
pound,    i  am  of  opinion  that  such  an  agreement  between  the  bankrupt  and 
his  creditors  cannot  affect  the  rights  of  other  persons  who  are  not  parties  to 
the  arrangement,  the  bankrupt  act  being  positive  that  the  issuing  of  a  com- 
mission shall  enure  as  a  complete  discharge  of  the  indentures  whereby  an  ap- 
prentice is  bound  to  a  bankrupt. 

This  is  not  a  case  in  which  I  can  order  a  reference  to  settle  the  compensa- 
tion to  be  paid  to  the  master  of  the  apprentice  ;  for  under  the  circumstances, 
1  am  at  a  loss  to  know  what  compensation  he  could  be  entitled  to ;  I  think, 
however,  that  he  should  have  the  costs  of  this  application. 


Lambert  v.  Hutchinson* 

1839;  February  13,  May  7.     . 

The  bill  sought  a  general  account  of  the  estate  of  a  testator  who  died  in   1807,  one  of  the  co* 

plaintiffs  being  held  bound  by  a  settlement  of  accounts  in  1822  :     Held,  that  in  this  suit,  all  thd 

other  co-plaintiffs  were  equally  bound  by  that  settlement,  and  that  in  this  suit  the   accounts 

cod  Id  only  be  directed  on  the  footing  of  such  settlement. 
Notwithstanding  a  misjoinder  of  plaintiffs,  the  court  permits  a  decree  to  be  made  at  the  hearingp 

when  it  appears  that  justice  can  be  done  to  all  parties  notwithstanding  the  misjoinder. 

This  bill  was  filed  by  Nutty  Lambert  and  Harriet  Curling,  two  of  the 
children  of  James  Hutchinson  deceased,  and  by  their  trustees,  and  James 
Bunce  Curling  and  Henry  Curling,  the  two  children  of  Harriet  Curling, 
against  Catharine  Margaret  Irene  Hutchinson,  the  legal  personal  representative 
of  the  said  James  Hutchinson,  and  other  persons  who  were  interested  in  his 
estate,  as  deriving  title  under  Bury  Hutchinson,  Elizabeth  Ursula  Hutchinson 
and  Adria  Snow,  the  three  other  children  of  James  Hutchinson. 

*The  testator,  James  Hutchinson,  died  ih  the  year  J  807.    The  bill    [*278] 
alleged  that  his  estate  had  not  been  duly  administered,  and  prayed 
for  the  usual  accounts  and  relief  in  such  cases,  and  a  declaration  that  the 
plaintiffs  were  not  bound  by  certain  compromises  and  settlements  alleged  to 
have  taken  place. 

The  plaintiffs  insisted  that  the  accounts  must  be  taken  from  the  time  of 
the  testator's  death  ;  whilst  it  was  alleged  by  the  defendant,  Catharine  M.  I. 
Hutchinson,  that  a  settlement  had  taken  place  in  the  month  of  December, 
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1822,  and  that  the  accounts  ought  to  be  taken  from  that  time  only  :  the  ques- 
tion in  the  cause  was,  from  what  time  the  account  was  to  be  taken. 

The  testator  at  the  time  of  his  death  had  five  children,  an  only  son,  Bury 
Hutchinson,  and  four  daughters,  namely,  Elizabeth  Ursula  Hutchinson  who 
never  married,  and  died  after  the  testator's  decease ;  the  plaintiffs,  Nutty 
Lambert  and  Harriet  Curling  ;  and  Adria  Snow,  who  died  after  the  testator's 
death,  Jeaving  children.  The  testator's  estate  was  to  be  divided  equally 
amongst  his  five  children,  but  the  shares  of  the  daughters, were  to  be  settled 
upon  them  for  their  separate  use  for  life,  with  remainder  to  their  children,  and 
if  any  died  without  leaving  children,  the  share  of  such  was  to  go  to  the 
surviving  children  of  the  testator.(o)  Bury  Hutchinson,  the  son  and  a  Mr. 
Sherson,  were  appointed  trustees  and  executors  of  the  will ;  but  Mr.  Sherson 
having  renounced  probate,  Bury  Hutchinson  alone  acted  as  trustee  and  alone 
proved  the  will.  A  part  of  the  testator's  estate  consisted  of  property  which 
had  belonged  to  his  deceased  son  John,  and  partly  of  a  debt  supposed  to  be 

owing  to  John  from  the  Rajah  of  Travancore. 
[*279]  #In  November,  1809,  Bury  Hutchinson  filed  his  bill,  to  have  the 
trusts  of  his  father's  will  executed  under  the  decree  of  this  court,  and 
in  1810,  some  dispute  having  taken  place  between.  Bury  Hutchinson  and 
Bunce  Curling,  respecting  a  claim  made  by  Bury  Hutchinson  against  Bunce 
Curling,  on  account  of  the  testator's  estate,  a  bill  was  filed  by  Bunce  Curling 
and  Harriet  his  wife,  and  by  his  children,  for  an  account  of  the  testator's 
estate.  The  two  suits  were  both  of  them  pending  at  the  same  time,  but  neither 
of  them  was  actively  prosecuted,  and  neither  of  them  was  ever  brought  to  a 
hearing.  The  bill  of  the  Curlings  prayed  an  injunction,  (which  was  obtained,) 
to  restrain  the  executor  from  prosecuting  any  action  for  the  recovery  of  the 
demand  alleged  to  be  due  from  Curling  ;  and  in  the  year  1817,  after  the  an- 
swers had  been  put  in,  it  was  alleged  that  the  matters  in  difference  had  been 
accommodated ;  and  thereupon,  and  on  a  motion  made  on  behalf  of  the  plain- 
tiffs, it  was  ordered  that  the  plaintiffs  bill  should  stand  dismissed,  with  costs 
to  be  taxed  as  between  solicitor  and  client,  except  the  costs  of  the  plaintiffs, 
which  were  to  be  taxed  as  between  party  and  party ;  and  the  costs  when 
taxed  were  to  be  paid,  as  to  one-fifth  part  thereof,  by  Bury  Hutchinson,  and 
another  fifth  out  of  the  funds  set  apart  to  answer  the  shares  of  each  of  the 
four  daughters ;  and  in  this  order,  notwithstanding  the  dismissal  of  the  bill,  an 
order  was  made  respecting  the  claim  against  Bunce  Curling  and  his  claim 
for  a  set-off  and  directions  were  given  to  ascertain  the  amount  due. 

It  appeared,  that  notwithstanding  the  pendency  of  the  suits,  Mr.  Bury 
Hutchinson  made  considerable  investments  for  the  benefit  of  his  sisters  in  re- 
spect of  their  share  of  the  testator's  estate  ;  and  that  about  the  end  of  the  year 
1820  the  testator's  estate  and  the  parties  to  the  suit  were  so  circum- 
[*280]    stanced,  that  if  the  *suit  was  to  be  prosecuted,  it  had  become  necessary 

(a)  See  Hutchinson  v.  Townsend,  2  Keen,  675. 
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to  file  a  supplemental  bill,  and  some  of  the  parties  had  become  desirous 
that  the  bill  should  be  dismissed ;  and  a  letter  was  read  by  the  plaintiffs, 
which  appeared  to  have  been  written  aud  addressed  by  Mr.  Bury  Hutchinson 
to  a  party  interested  in  the  accounts,  though  to  whom  did  not  appear :  it  was 
dated  the  2d  December,  1820.  and  was  to  the  following  effect. 

"  Sir :  A  draft  of  supplemental  bill,  stating  the  facts  that  have  transpired 
since  the  last  bill  in  this  cause,  being  now  ready  and  about  to  be  filed,  that 
no  misconception  may  arise  in  your  mind  as  to  the  suit  being  dismissed,  ac- 
cording to  the  request  contained  in  your  letter  of  the  24th  ult.,  1  have  thought 
it  right  to  repeat  what  I  have  before  stated  to  Mr.  Cathcart,  that  the  suit  can 
only  be  dismissed  by  the  parties  who  are  in  this  country  and  the  attorneys 
of  those  abroad  signing  the  accounts,  and  entering  into  an  agreement  in  con- 
firmation thereof  and  as  to  the  terms  of  the  dismissal  of  the  suit. 

I  am,  <fcc.,  Bury  Hutchinson?' 

The  Mr.  Cathcart  mentioned  in  this  letter  was  a  person  who  was  stated  to 
have  been  employed  by  the  parties  who  signed  a  memorandum  in  the  account 
book,  and  to  have  been  employed  for  some  weeks  in  the  investigation  of  the 
accounts.  The  suggestion  as  to  the  dismissal  of  the  bill  was  not  then  acted 
upon,  but  the  accounts  having  been  examined,  an  entry  was  made  on  the 
26th  day  of  February,  1821,  in  the  account  book,  and  was  to  the  following 
effect : — "  We  the  undersigned,  having  had  free  access  to  the  executorship 
accounts  of  the  estate  of  the  late  James  Hutchinson,  Esq.,  and  having  ap- 
pointed Mr.  James  How.  Cathcart,  of  Chancery  Lane,  to  investigate  the  same 
on  our  behalf,  and  having  received  his  report  thereon,  do  signify 
our  acquiescence  in  such  *accounts  up  to  the  30th  day  of  November,  f*281] 
1819,  by  signing  our  names  hereto,  this  26th  day  of  February,  1821." 

This  account  was  signed  by  Mr.  and  Mrs.  Curling  and  Mr.  and  Mrs.  Lam- 
bert, by  John  Raymond  Snow,  and  by  four  other  persons  of  the  name  of 
Snow,  and  who  appeared  to  have  been  four  of  the  children  of  Adria  Snow, 
the  daughter ;  it  was  not  signed  by  Elizabeth  Ursula  Hutchinson,  or  by  the 
children  of  Mrs.  Curling. 

After  a  lapse  of  almost  two  years  from  the  date  of  this  transaction,  the 
parties  appeared  to  have  been  again  in  treaty  for  a  dismissal  of  the  bill ;  and 
a  letter  to  Mrs.  Curling  from  Mr.  Vines,  who  was  a  clerk  to  Mr.  Bury  Hutch- 
inson, was  produced ;  it  was  dated  the  27  th  day  of  November,  1822,  and  was 
to  the  following  effect :  "  Madam,  1  am  desired  by  Mr.  Hutchinson  to  ac- 
knowledge the  receipt  of  the  two  letters  of  the  25th  instant,  and  to  forward 
you  a  copy  of  the  executorship  accounts  from  the  30th  of  November,  1819, 
to  Monday  last  when  they  were  submitted  for  your  examination,  which  copy 
is  sent  herewith.  When  such  accounts  shall  have  been  approved  and  signed 
by  all  necessary  parties,  the  bill  in  chancery  dismissed,  and  proper  releases 
(if  requisite)  executedr  Mr.  Hutchinson  proposes  to  apply  the  sum  of  8000/. 
three*  per  cent,  reduced  bank  annuities  to  the  parties  entitled,  according  to 
their  shares  and  interests  under  the  will  of  the  late  James  Hutchinson,  Esq. 
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The  sunrin  the  three  per  cents,  reduced  has  been  increased  from  6666/.  13s. 
Ad.  to  8000/.,  by  an  inveslment  this  day  of  1071/.  13s.  Ad.  in  the  purchase 
of  1333/.  6s.  8d.  of  such  stock,  from  the  cash  in  the  hands  of  Messrs.  Mar- 
ryatt,  Price  &  Co.,  bankers  to  the  estate,  by  which  their  balance  is  reduced  to 
995/.  2s.  8d. 
"  As  it  will  be  necessary  for  Mr.  Hutchinson  to  retain  a  considerable  sum 
under  his  control  for  future  exigencies,  iti  order  to  avoid  inconve- 
[*282]    nience  and  loss  to  the  #parties  having  life  interests,  it  is  his  inten- 
tion from  time  to  time  to  divide  the  dividends  on  the  new  four  per 
cent,  annuities,  until  the  fund  shall  be  required  for  the  purposes  of  the  estate, 
leaving  a  small  balance  in  the  banker's  hands. 

"  The  application  of  the  interest  received  on  the  Hatton  Hill  mortgage, 
from  Mr.  James  Hutchinson's  death  to  August  last,  for  the  purpose  of  re- 
lieving Captain  Snow  from  his  embarrassments,  was  made  in  conformity 
with  the  directions  given  by  the  family  and  acquiesced  in  by  Mr.  Hutch- 
inson. 

"  There  not  appearing  to  have  been  any  error  in  the  mode  of  charging  the 
Wimblington  drainage  tax,  it  does  not  appear  to  be  necessary  to  incur  the 
expense  of  submitting  any  case  upon  that  subject  for  the  opinion  of  counsel. 

I  am,  &(?.,  William  Vines." 
This  letter  was  sent  on  the  27th  of  November ;  and  it  appeared,  that  on 
the  30th  day  of  the  following  month  of  December,  a  memorandum  to  the 
following  effect  was  entered  in  the  account  book.     "  We  the  undersigned, 
having  perused  and  examined  with  the  vouchers  thtf  preceding  accounts,  do 
.  find  that  there  is  a  balance  in  favor  of  the  estate  of  the  late  James  Hutchinson, 
Esq.  in  the  hands  of  the  bankers,  Messrs.  Marryatt,  Price,  Kay  <fc  Co.,  of 
995/.  2s.  8d. ;  and  that  the  executors,  on  the  12th  of  May,  1820,  purchased 
on  account  of  the  said  estate  1978/.  16s.  navy  five  per  cent,  annuities,  (since 
by  the  legislature  converted  into  new  four  per  cents. ;)  that  on  the  30th  of 
July,  last  he  purchased  on  the  same  account  6666/.  13s.  Ad.  three  per  cent, 
reduced  bank  annuities ;  and  on  the  27th  of  November,  last  1333/.  6s.  8rf., 
making  together  8000/.  reduced  annuities;  and  we  further  find  that  the  fore- 
going accounts  do  comprise  the  whole  of  the  estate  and  effects  of  the  said 
James  Hutchinson  which  have  come  to  the  hands  of  his  executor 
[*283]    *to  the  present  time ;  and  we  acknowledge  the  said  sum  of  995/. 
2s.  8d.  and  the  said  bank  annuities  to  be  correct,  and  do  now  con- 
stitute the  whole  produce  of  the  real  and  personal  estate  of  the  said  James 
Hutchinson  received  by  the  said  executor  and  unapplied.    t)ated  this  30th 
of  December,  1822. 

This  account  was  signed  by  Mr.  and  Mrs.  Curling,  by  Mr.  and  Mrs.  Lam- 
bert, by  the  plaintiff  James  Bunce  Curling:,  and  by  two  of  the  Snows,  and 
Elizabeth  Harriet  Pike,  also  one  of  the  family  of  Snow.  On  the  13th  of 
January,  J 823,  Mr.  Bury  Hutchinson  divided  the  8000/.  in  the  manner  pro- 
posed in  the  latter  of  Mr.  Vines,  and  on  the  20th  of  the  same  month  the  bill 
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in  Hutchinson  v.  Hutchinson  was  dismissed.  For  about  twelve  years  all 
parties  appeared  to  have  acquiesced  in  this  transaction  ;  and  before  the  pre- 
sent bill  was  filed  in  January,  1835,  several  successive  changes  took  place  ia 
the  representation  of  the  testator  James  Hutchinson :  Bury  Hutchinson,  the 
son  of  James,  died  in  October,  1821,  and,  after  a  contest  in  the  Ecclesiastical 
Court,  his  widow,  Esther  Maria  Hutchinson,  became  the  representative :  she 
died  about  February,  1826,  and  soon  afterwards  Bury  Hutchinson,  the  grand- 
son, became  the  representative  of  James ;  and  after  his  death  in  November, 
1834,  his  widow,  the  defendant  Catherine  Margaret  Irene  Hutchinson,  be- 
came the  representative  of  James,  after  three  intermediate  representations  as 
to  the  estate  of  James,  and  after  four  intermediate  representations  as  to  John, 
the  son  of  James  ;  the  realization  of  which,  appeared  to  have  been  the  prin- 
ciple cause  of  the  delay  in  settling  the  accounts  of  the  estate  of  James. 

The  cause  now  came  on  for  hearing. 

Mr.  Tinney  and  Mr.  CHrdlestone,  for  the  plaintiff's,  contended  that  they 
were  entitled  to  a  general  acccount  and  administration  of  the  testator's  es- 
tate. 

*Mr.  Pemberton  and  Mr.  Wilbraham,  for  Catherine  Margaret  [*284] 
Irene  Hutchinson,  contended  that  the  accounts  ought  not  to  be  car- 
ried further  back  than  the  settlement  in  December,  1822,  insisting,  first,  that 
the  accounts  prior  to  December,  1822,  could  not  be  disturbed  without  im- 
peaching the  orders  pronounced  by  the  court,  and  which  could  not  be  done 
in  this  suit,  which  did  not  seek  to  impeach  them. 

Secondly,  that,  independently  of  those  orders,  all  the  accounts  had  been 
settled  by  the  parties,  all  of  whom  were  competent  to  bind  themselves, 
except  one  who  had,  by  subsequent  acquiescence,  concluded  himself  from 
complaining. 

Thirdly,  that  if  one  only  of  the  parties  complainant  was  bound  by  the  ac- 
counts, and  it  was  not  disputed  that  one  was,  then,  such  party  being  dis- 
qualified to  impeach  the  settlement  of  accounts,  no  relief  could  in  that  respect 
be  given  in  a  suit  in  which  he  was  a  co-plaintiff. 

Mr.  Kindersley,  Mr.  Cooper,  Mr.  Treslove,  Mr.  Blennan,  Mr.  Wray,  Mr. 
G.  Turner,  Mr.  Messiter,  Mr..  T.  G.  Hall,  Mr.  Bellamy  and  Sir.  Edward 
Teed,  for  other  defendants. 

On  the  point  of  misjoinder,  the  following  cases  were  cited :  King  of  Spain 
▼.  Machado,{a)  Wilkinson  v.  Parry, (b)  Harrington  v.  Long,(c)  Glyn  v. 
Soares{d)  Storey  v.  Johnson.(e) 

On  the  question  of  laches,  Champion  v.  Rigby,{g)  Gregory  v.  Grego- 
ry,{h)  were  cited. 


%May   7. — The  Master  op    the  Rolls: — As  the  plaintiffs     [#285] 

are  interested  in  the  estate,  and  as    Mr.    Hutchinson,  the  legal 

(*)  4  Rons.  225.  (o)  Id.  272.  (e)  2  Myl.  &.  K.  590.  (d)  3  Myl.  &  K.  450. 

fe)  H  Yowijr*  &  Coll.  5fe6.  (g)  1  Rujw.  &,  M.  539.  (A)  Coop.  201. 
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personal  representative,  admits  that  the  estate  has  not  been  fully  ad- 
ministered, it  is  clear  that  some  account  must  be  taken.  [His  Lordship, 
having  adverted  to  the  order  of  1817,  dismissing  the  bill,  proceeded.] 
At  the  time  when  this  order  was  made,  the  two  sons  of  Mrs.  Curling 
were  infants ;  and,  although  it  may  have  been  and  probably  was  made  in 
pursuance  of  an  arrangement  beneficial  to  all  parties,  it  does  not  appear 
to  me  to  be  so  expressed,  and  made  under  such  circumstances,  as  to 
preclude  the  infants  from  their  rights  to  have  the  accounts  taken  under 
the  decree  of  the  court.  fHis  Lordship  here  went  through  the  facts  of 
the  case,  and  proceeded  thus.]  The  question  is,  whether  the  settlement  of 
December,  1822,  followed  by  the  transfer  of  stock  and  the  dismissal  of  the 
bill,  is  to  be  considered  as  binding  upon  the  Curlings  and  the  Lamberts  who 
signed  it,  and  who  are  now  the  complainants;  and  if  binding  upon  them  or 
any  of  them,  whether  they  are  entitled  to  complain,  in  conjunction  with 
Henry  Curling,  who  was  an  infant  at  the  time,  and  did  not  sign. 

At  the  time  when  the  plaintiffs  Nutty  Lambert  and  Harriet  Curling  signed 
the  accounts,  their  husbands  were  living,  but  they  were  entitled  to  their 
shares  of  the  testator's  estate  for  their  separate  uses  for  life,  with  remainder  to 
their  children.  Nutty  Lambert  had  no  child,  and  in  the  event  of  her  dying 
without  a  child,  her  share  was  to  go  over  in  such  a  manner  as  to  give  to  the 
children  of  Mrs.  Curling  an  interest  in  a  share  of  it.  Mrs.  Curling  had  two 
children,  the  plaintiff,  James  Bunce  Curling  and  Henry  Curling:  Henry 
Curling  was  not  of  age  and  did  not  sign ;  James  Bunce  Curling  was  twenty- 
two  years  of  age,  and  there  is  nothing  to  show  that  he  was  not  in 
[*2S6]  *every  respect  competent  to  protect  his  own  interest :  and,  considering 
the  transaction  of  December,  1822,  as  an  agreement  entered  into  for 
the  purpose  of  putting  an  end  to  the  suit  and  effecting  an  arrangement  for 
the  common  benefit  of  the  family,  that  the  parties  had  immediately  the  benefit 
of  it — had  the  transfer  of  their  shares  of  the  8000Z.,  and  had  the  suit  dis- 
missed, and  this  after  an  examination  of  the  accounts,  I  am  of  opinion  that 
James  Bunce  Curling,  if  he  had  sued  alone,  could  not  have  set  aside  that  set- 
tlement \fithout  making  out  a  case  very  different  from  that  which  is  now 
attempted  ;[f)  and  such  being  my  opinion,  and  the  fact  being  that  Henry 
Curling  was  an  infant,  it  seems  scarcely  necessary  to  consider  how  far  Mrs. 
Lambert  and  Mrs.  Curling  were  bound  in  respect  of  the  life  estates  settled 
to  their  separate  uses ;  the  question  as  to  the  constitution  of  the  suit  arises 
upon  the  cases  of  the  plaintiffs  James  Bunce  Curling  and  Henry  Curling. 

There  are  cases,  in  which  notwithstanding  a  misjoinder  of  plaintiffs,  the 
court  has  permitted  a  decree  to  be  made  at  the  hearing.  It  has  been  done 
when  it  has  appeared  that  justice  could  be  done  to  all  parties,  notwithstand- 

[1]  Vide,  Pickering  v.  Pickering,  2  Bear.  31.  Chappe  delaine  v.  Dechenaux,  4  Cranch,  116, 
Farnam  v.  Brook$,  9  Pick.  212.  Philips  v.  Beldon,  2  Edw.  Ch.  Rep.  1,  17.  1  Story's  Eq.  §  523. 
Paley,  Pr.  &  Ag.  52,  and  notes  of  Amer.  Ed.  ibid. 
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ing  the  misjoinder  ;[1]  but  Henry  Curling  who  might  be  entitled  to  sustain 
a  bill  alone,  is  here  seeking  relief  for  himself  and  others,  alleging  that  those 
others  have  been  defrauded,  and  asking  relief  for  them  and  himself^  not  on 
the  grounds  on  which  he  might  himself  be  entitled  to  it>  but  on  grounds 
which  are  advanced  by  them,  and  on  evidence  which  appears  to  me  to  be 
insufficient ;  and  under  these  circumstances,  I  think,  that  on  this  bill  Henry 
Curling  is  not  entitled  to  more  than  the  account  to  which  James  Bunce  Cur- 
ling is  entitled. 


Decree  therefore  the  usual  accounts  on  the  footing  of  the  account  made  up 
and  stated  on  the  30th  December,  1822. 

'Dismiss  with  costs  so  much  of  the  bill  as  seeks  for  a  declaration,    [*287] 
that  the  plaintiffs  are  not  bound  by  the  compromise  and  settlement 
of  accounts  which  then  took  place,  and  for  an  account  up  to  that  time. 


W*THEAD   t>.   KeENK* 

1838:  December  3. 

A  bflJ  filed  by  a  patentee,  to  restrain  the  piracy  of  his  patent  and  for  an  account,  did  not  distinctly 
state  the  specification,  or  explain  the  nature  of  the  invention  for  which  the  patent  right  was 
claimed  ;  but  it  alleged  that  the  specification  was  duly  enrolled  and  that  the  drawings  and  de- 
scription in  the  specification  could  not  be  set  out  in  the  bill,  and  it  charged  that  the  plaintiff  was 
the  inventor  and  that  the  invention  was  new :  the  court  (not  without  some  doubt)  held,  on  the 
authority  of  Kay  v.  Mar$hall,  that  the  bill  was  not  demurrable. 

The  bill  stated  that  his  late  Majesty  King  William  IV.,  by  letters  patent 
dated  the  16th  of  February,  1836,  granted  to  the  plaintiff,  his  executors,  &c, 
during  the  term  of  fourteen  years,  the  sole  privilege  to  make,  use  and  vend  a 
certain  invention,  being  "  an  improved  method  of  cutting  caoutchouc  or 
India  rubber,  leather,  hides  and  similar  substances,  so  as  to  render  them  ap- 
plicable to  various  useful  purposes  f  his  Majesty  thereby  commanding,  that 
no  one  should,  during  the  said  term,  either  directly  or  indirectly,  use  the 
said  invention  ;  that  the  letters  patent  contained  a  proviso,  that  the  said  let- 
ters patent  should  not  become  vested  in  more  than  twelve  persons  at  anyone 
time  as  partners  ;  and  also  a  proviso  requiring  the  specification  of  the  letters 
patent  to  be  enrolled  within  six  months.  That,  in  compliance  with  such 
proviso,  the  plaintiff  did  particularly  describe  and  ascertain  the  nature  of  his 
said  invention,  and  in  what  manner  the  same  was  to  be  performed,  by  an 
instrument  in  writing  under  his  hand  and  seal,  dated  the  10th  day  of  August, 
1836,  explaining  therein  the  aforesaid  particulars,  by  drawings  and  a  de- 
scription thereof  which,  the  bill  alleged,  Sould  not  be  set  out  in  the  plain- 
tiff's bill ;  and  did  enrol  the  said  instrument  or  specification  in  the  High 

[lj  Vide,  1  Sim.  &  Stu.  118,  n.  1.    4  Russ.  341,  n.  1. 
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Court  of  Chancery,  on  the  16th  of  August,  1836,  within  the  six  months  for 

that  purpose  in  the  said  letters  appointed. 
[*2S8J         *The  only  description  of  the  invention  contained  in  the  bill  was 
in  the  following  passage,  "  That  in  the  said  specification  were  the 
words  following  : — Now,  although  the  machine  which  I  have  above  described 
answers  the  intended  purpose  of  enabling  me  to  carry  into  effect  my  im- 
proved method  of  cutting  caoutchouc  or  India  rubber,  leather,  hides  and 
similar  substances,  so  as  to  render  them  applicable  to  various  useful  purposes, 
1  am  fully  aware  that  the  same  may  be  variously  modified  ;  as  for  instance, 
instead  of  imparting  a  rectilinear  or  progressive  movement,  as  well  as  a  rota- 
tory motion  to  a  piece  of  caoutchouc  or  India  rubber,  leather,  hides  or  similar 
substances  intended  to  be  cut  into  fillets,  a  revolving  motion  only  may  be 
imparted;  and  by  causing  the  pedestal  or  bearings,  upon  which  the  revolv- 
ing cutters  work,  to  be  fixed  upon  or  attached  to  a  sliding  carriage  and  made 
to  advance  in  the  direction  of  the  material  to  be  operated  upon,  a  similar 
effect  may  be  produced,  and  the  caoutchouc,  leather,  hides  or  other  similar 
substance,  may  be  cut  into  fillets  or  tapes  of  the  required  thickness*    It  is 
also  obvious,  that  instead  of  using  revolving  or  circular  cutters,  longitudinal 
or  straight  knives  or  cutters  may  be  applied^  to  which  rapid  reciprocating 
motion  may  be  given,  for  the  purpose  of  cutting  the  caoutchouc,  hides  and 
similar  substances  into  fillets.     Tiie  position  of  the  various  motions  and  parts 
of  the  machinery  for  the  accomplishment  of  my  method *of  cutting  the  mate- 
rials may  also  be  considerably  varied,  if  required,  and  rendered  more  com- 
pletely self-acting  and  independent  of  the  operative  or  attendant ;  but  as  one 
great  advantage  arising  from  the  adoption  of  my  improved  method,  is  that  of 
cutting  pieces  of  material  of  irregular  shape  and  size,  the  adjustments  of 
which  must  always  depend  on  the  judgment  of  the  operator,  I  have  consid- 
ered it  best  to  have  the  machine  also  greatly  dependent  on  his  or  her 
[*2S9]     attention  ;  I  therefore  wish  it  to  be  understood,  that  I  claim  *as  my 
invention,  not  only  the  machine  hereinbefore  described,  but  also  any 
modification  of  such  machine  by  which  my  improved  method  of  cutting 
caoutchouc  or  India  rubber,  hides  and  similar  substances  into  a  band,  tape  or 
fillet,  by  means  of  a  revolving  or  other  cutter,  acting  on  the  exterior  edge  of 
such  materials,  and  regularly  cutting  the  same  in  a  spiral  or  helical  direction 
towards  the  centre,  can  or  may  be  effected.    But  for  greater  certainty  as  to 
the  words,  figures,  drawings,  contejQts  aud  purport  of  the  said  letters  patent  % 
and  specification,  the  plaintiff  craves  leave  to  refer  thereto  as  to  the  enrol- 
ment, exemplification  or  other  copies  thereof  respectively,  when  produced  to 
the  honorable  court,  and  to  the  same  extent,  as  if  the  said  letters  and  specifi- 
cation had  been  in  this  bill  fully  set  out." 

The  bill  further  stated,  that  the^plaintiff,  about  the  date  of  the  letters  patent, 
constructed  two  machines  according  to  the  said  invention  and  specification, 
and  used  the  same  on  his  own  account,  and  applied  such  machines  to  cut 
after  an  improved  manner,  caoutchouc  or  India  rubber,  hides  and  other  similar 
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substances,  so  as  to  be  applicable  to  various  useful  purposes,  and  in  particular 
to  cut  the  aforesaid  materials  from  the  shape  of  a  flat  disk  or  solid  piece  into 
continuous  fillets.  It  further  stated  that  the  defendants  Charles  Keene  and 
Christopher  Nickels  had  infringed  the  patent ;  and  it  charged  "  that  plaintiff 
was  the  first  discoverer  and  deviser  of  the  said  invention  ;  and  that  at  the 
jespective  times  of  such  discovery,  and  of  plaintiff's  application  for,  and  of 
the  grant  of  the  said  letters,  the  said  invention  was  new  as  to  the  public  use 
thereof,  and  was  unknown,  and  was  then  and  was  now,  highly  useful  and 
beneficial  to  the  public."  That  an  act  of  parliament  was  passed  on  the  15th 
of  July,  1837,  intitled,  u  An  act  for  forming  and  regulating  the 
London  Caoutchouc  Company,  and  to  enable  the  said  company  *to  [*290] 
purchase  certain  letters  patent,  whereby  a  company,  called  '  The 
London  Caoutchouc  Company,'  was  established:"  and  it  was  thereby  enacted 
that  all  contracts  entered  into  on  behalf  of  the  company  should  be  in  writing, 
and  signed  by  three  directors,  or  by  the  agent  of  the  company  duly  author- 
ized ;  and  the  company  were  empowered  to  purchase,  and  the  plaintiffs  to 
sell  said  patent ;  that  prior  to  the  passing  of  the  act,  and  in  November,  1636, 
verbal  negotiations  had  taken  place  between  the  plaintiff  and  the  company, 
for  the  sale  of  the  said  letters  patent,  but  no  written  contract  regarding  the 
same  had  been  signed  by  or  on  behalf  of  the  company,  and  no  assignment 
had  been  executed  by  the  plaintiff ;  but  nevertheless,  under  the.  circumstances 
aforesaid,  the  company  claimed  some  equitable  interest  in  the  patent  and  in. 
the  privileges  thereby  secured.  The  bill  charged,  that  the  principle  of  con- 
struction and  mode  of  application  of  the  said  machine,  constructed  and  used 
by  the  said  defendants,  Keene  and  Nickels,  was  precisely  the  same  as  the 
machines  invented  and  constructed  by  the  plaintiff. 

The  bill  prayed  an  account  of  the  profits  made  by  Keene  and  Nickels  by 
making,  using,  exercising  and  vending  the  said  invention  and  machines, 
and  by  manufacturing  and  vending  the  articles  and  things  aforesaid  ;  and  that 
they  might  be  restrained  from  making,  using,  exercising  and  vending  the 
said  invention,  machines,  articles  and  things,  and  in  particular,  from  using 
the  said  machine  in  their  manufactory. 

To  this  bill  the  defendants,  Keene  and  Nickels,  filed  a  demurrer ;  first, 
generally,  for  want  of  equity  ;  secondly,  that  the  bill  was  exhibited  against 
these  defendants  and  divers  other  persons  as  defendants  thereto,  for 
several  and  distinct  matters,  which  had  no  relation  #to  each  other,  [*291] 
and  in  parts  whereof  Keene  and  Nickels  were  in  no  way  interested 
or  concerned,  and  ought  not  to  be  implicated  ;  thirdly,  that  all  the  discovery  and 
relief  sought  by  the  bill  was  so  sought  in  respect  to  certain  letters  patent  alleged 
» to  have  been  granted  to  the  said  complainant,  as  in  the  said  bill  stated ;  whereas 
it  appeared  from  the  statement  in  the  bill  of  the  said  letters  patent,  and  of 
the  specification,  in  the  bill  alleged  to  have  been  enrolled  in  compliance  with 
the  proviso  in  that  behalf  contained  in  the  letters  patent,  that  the  patent  was 
wholly  invalid ;  and  that  the  same  afforded  no  sufficient  ground  for  any  dis- 

Vol.  I.  23 
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co very  or  relief  against  the  demurring  parties  in  this  court ;  fourthly,  that 
the  bill  contained  in  itself  parties  who  have  no  relation  to  or  dependence  on 
each  other,  whereby  the  said  bill  is  drawn  to  unnecessary  length,  and  Keene 
and  Nickels,  if  they  should  be  compelled  to  make  answer  thereunto,  would 
be  put  to  unnecessary  expense,  delay  and  trouble,  contrary  to  the  constant 
practice  of  the  court;  fifthly,  that  the  bill  contained  in  itself  parties,  who  byw 
the  plaintiff's  own  showing  on  the  face  of  the  bill,  had  no  interest  whatever 
in  the  subject  matter  of  this  suit,  and  were,  therefore,  improperly  made  parties 
thereto,  whereby  the  said  bill  was  drawn  to  unnecessary  length,  and  they, 
the  defendants,  if  compelled  to  make  answer  thereunto,  would  be  put  to 
unnecessary  expense,  delay  and  trouble,  contrary  to  the  constant  practice  of 
this  honorable  court ;  wherefore,  <fec,  they  demurred,  &.c. 

Mr.  Tinney  and  Mr.  Dixon,  in  support  of  the  demurrer,  contended  that 
the  plaintiff  was  bound  distinctly  to  state  his  title  on  the  face  of  his  bill, 
and  what  it  was  he  laid  claim  to ;  that  in  a  case  of  patent,  it  was  incumbent 
on  him  to  set  out  the  specification  at  length,  in  order  to  enable  the 
[#292]  court  to  judge  of  its  validity ;  that,  #so  far  as  the  invention  was  set 
out  in  this  bill,  the  patent  appeared  invalid ;  for  a  patentee  was 
bound  by  his  specification  to  afford  full  and  precise  information,  The  King 
y.  Wheeler  ;(a)  it  should  be  such  as  to  enable  a  mechanic  to  make  the  thing 
described,  Hornblower  v.  Boulton;(b)  and  should  be  intelligible  to  a  person 
of  ordinary  skill,  Hill  v.  TTiompsonfc)  Sturz  v.  De  La  Rue  ,\d)  it  should 
not  be  too  general  or  cover  too  much,  Lord  Cochrane  v.  Smethurst  ;(e)  and 
the  invention  should  be  new  in  all  its  parts,  Brunton  v.  Hawkes  ;{g)  and 
that  the  patent  as  described  in  this  case  wanted  till  these  qualifications.[lJ 

They  contended  that  the  company  had  been  improperly  joined  as  defend- 
ants to  this  suit ;  that  it  was  stated  in  the  bill  that  the  act  of  parliament  re- 
quired  that  all  contracts  entered  into  by  the  company  must  be  in  writing, 
and  here  it  was  admitted  that  no  written  contract  had  ever  been  entered  into 
by  them,  and  that  consequently  they  had  no  interest  in  the  matters  of  this 
suit.  That  questions  might  arise  in  this  suit  as  to  the  validity  of  the  con- 
tract, with  respect  to  which  Keene  and  Nickels  had  no  concern,  and  there- 
fore there  was  a  mis-joinder  of  defendants ;  they  cited  also  Ward  v.  Duke 
of  Northumberland^)  Campbell  v.  Mack  ay. (i) 

Mr.  Petnberton,  and  Mr.  Torriano,  contra,  contended  that  a  general  de- 
scription of  the  invention  was  sufficient,  and  that  it  was  not  necessary  in 
such  a  bill  as  the  present,  to  set  out  the  whole  of  the  specification  of  a  patent ; 
Kay  v.  Marshall(k) 

(a  2  B.  &.  Aid.  345.  (6)  8  Term  Rep.  98.  (c  3  Mer.  639.  < 

(d)  5  Run.  322.  (r)  1  Stark.  205.  (g)  4  B  &  Aid.  541. 

(A)  2  Anst.  469.  (0  I  Myl.  &  C  603.    [S.  < -.  7  Sim.  564  ]  (k)  1  Myl.  &  Cr.  373 

[1]  Vide  Isaacs  v.  Cooper,  4  Waah.  C.  C.  Rep.  259.     Barratt  v.  Jewett,  2  Paige,  134.     Wyeth 
Stone,  I  Story'i  Rep  273. 
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•That  the  plaintiff  on  the  face  of  his  bill  had  alleged,  as  in  the  case  [*293 J 
of  Kay  v.  Marshall,  that  he  had  by  his  specification  done  all  that  his 
patent  required  him  to  do,  namely,  had  described  and  ascertained  the  nature 
of  che  invention,  and  in  what  manner  the  same  was  to  be  performed ;  that 
the  bill  also  contained  an  allegation  that  the  drawings  could  not  be  set  out  on 
the  bill  andacharg  as  to  the  novelty  <n.d  utility  of  the  invention;  that  a 
general  demurrer,  which  admitted  all  these  statements  to  be  true,  could  not 
be  sustained ;  and  that  it  was  neither  usual  nor  convenient  to  determine  the 
validity  of  a  patent  on  demurrer. 

On  the  second  point,  they  contended  that  the  company  were  interested  in 
the  accounts  which  were  prayed  by  the  bill,  and  had  therefore  properly  been 
made  parties,  besides  which  the  objection  of  misjoinder  did  not  apply  to  co- 
defendants. 

Tbe  Master  of  the  Rolls: — When  I  read  over  this  bill  and  de- 
murrer, which  I  did  before  I  came  into  court,  it  certainly  struck  me  that  both 
of  them  were  somewhat  remarkable:  that  the  bill  was  extremely  remarkable 
for  its  vagueness  and  uncertainty,  the  statement  of  the  title  of  the  plaintiff  not 
being,  as  I  think,  distinctly %et  forth,  and  the  demurrer,  as  it  seemed  to  me 
being  equally  remarkable,  being  expressed  in  an  unnecessarily  complicated 
form. 

I  had  certainly  understood  that  in  a  bill  of  this  nature,  when  the  protection 
of  a  Court  of  Equity  was  asked  to  defend  the  right  claimed  by  a  plaintiff  under 
a  patent,  it  was  necessary  for  him  to  set  forth  his  title  in  such  a  way,  as  to 
enable  the  court,  from  the  statement  on  the  record,  to  form  an  opinion 
whether  the  *title  was  good  or  bad.  This  bill  does  not  do  so,  for  it  [*294] 
does  not  set  forth  on  the  record  the  specification,  which  is  necessary 
to  enable  any  one  to  consider  whether  the  patent  is  valid  or  not.  Upon  look- 
ing, however,  at  the  case  of  Kay  v.  Marshall,  I  think  that  1  must  necessarily 
come  to  the  conclusion,  that  the  court  did  not,  in  that  case,  consider  it  neces- 
sary for  the  plaintiff  to  set  forth  on  his  bill,  the  full  statement  of  his  specifi- 
cation ;  but  that  if  he  alleged  that  he  had  done  that  which  was  required  by 
the  proviso  in  his  patent,  the  court  would  give  credit  to  such  an  allegation  on 
the  argument  of  a  demurrer. 

Now,  if  that  be  so,  and  after  the  decision  in  Kay  v.  Marshall,  w  atever 
my  own  opinion  might  be,  I  am  bound,  sitting  in  this  place,  so  to  consider  it ; 
then  here  we  have  the  allegation  upon  the  record  which  was  contained  in 
the  case  of  Kay  v.  Marshall,  and  we  have,  in  addition,  certain  words  which 
were  contained  in  the  instrument  of  specification,  which  the  court  is  to  con- 
strue, not  of  themselves,  but  with  relation  to  those  which  are  omitted;  that  is, 
we  have  certaiu  relative  words,  and- the  co-relative  words  are  not  here.  I 
own,  in  the  absence  of  that'  authority,  I  should  not  have  thought  that  a  cor- 
rect mode  of  pleading.  I  should  have  th  m^ht  that  there  ought  to  be,  on  the 
record  itself,  sufficient  to  enable  the  court  to  come  to  a  conclusion  ;  but  if  it 
has  been  decided  that  credit  is  to  be  given  to  the  allegation  of  the  plaintift 
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which  is  on  the  record,  I  must,  of  necessity,  take  it  in  this  case,  that  the  words 
which  are  on  the  record,  having  to  be  construed  in  relation  to  those  words  in 
respect  of  which  I  am  to  give  credit  to  the  allegations  contained  in  the  bill, 
amount  to  something  sufficient  to  sustain  the  equity  of  this  case.  That  being 
the  case,  I  do  not  know  how  I  can  depart  from  the  decision,  and  on 
[*296]  that  ground  I  must  support  the  bill ;  #but  I  do  this  in  submission  to 
what  I  conceive  to  be  the  authority  of  Kay  v.  Marshall,  having 
certainly  before  been  of  opinion,  that  it  was  the  duty  of  a  plaintiff  to  state  dis- 
tinctly on  the  record,  those  circumstances  which  were  necessary  to  sustain 
his  title,  and  not  to  do  it  by  mere  reference  to  an  instrument,  of  which  the 
most  material  part  is  not  set  forth. 

The  other  ground  of  demurrer  is  with  respect  to  the  misjoinder  of  the 
parties. 

Now,  undoubtedly,  there  may  be  a  misjoinder  of  defendants,  but  I  do  not 
think  I  can  so  consider  it  in  this  case,  because,  what  does  it  amount  to  here? 
This  bill  prays  for  an  account  of  the  profits  which  have  been  made  by  the 
defendant  from  the  use  of  the  plaintiff's  patent :  the  allegation  is,  that  other 
persons  claim  an  interest  in  those  letters  patept,  and  if  so,  they  would  be  en- 
titled to  an  interest  in  that  for  which  the  plaintiff  is  here  calling  the  defend- 
ant to  account.  This  is  not  a  bill  for  a  specific  performance  of  an  agreement, 
I  do  not  find  anything  of  that  sort  as  against  the  other  defendants :  but  it  is 
a  bill  which  calls  the  other  defendants  into  the  presence  of  the  defendants 
who  are  now  demurring,  in  order  that  they  may  notx  be  compelled  to  account 
twice,  first  to  the  plaintiff,  and  then  to  the  other  defendants  who  eliim  an 
interest ;  and  this  is  a  sort  of  joinder  of  defendants,  which  is,  of  necessity, 
made  in  obedience  to  the  rule,  which  requires  that  all  persons  interested  ought 
to  be  before  the  court.fJJ 

X  think,  therefore,  I  cannot  allow  this  demurrer,  at  the  same  time  I  think 

this  demurrer  shows  a  very  good  prima  fade  case ;  and  I  should  have  had 

very  great  doubt  as  to  the  validity  of  this  patent,  judging  alone  from 

(*296]    what  appears  on  the  record:  I  think,  *therefore,  I  must  not  give  the 

costs  of  this  demurrer  as  I  did  of  the  last. 

I  cannot  entertain  any  doubt  respecting  the  rule  on  the  discussions  of  de- 
murrers, that  you  cannot  go  beyond  the  record )  if  you  have  any  defence  that 
is  not  on  the  record,  you  must  bring  it  forward  by  another  mode.  The  de- 
fendants might  have  pleaded  the  whole  of  this  specification,  and  might  have 
shown  on  that  plea,  that  the  plaintiffs  were  not  entitled  to  relief.  The  de- 
fendants might  have  put  it  forward  in  their  answer;  or  if  they  desired  to 
have  the  matte!1  brought  forward  in  a  shorter  form,  then,  if  the  other  grounds 
would  cdmit  of  it,  they  might  have  put  in  a  short  answer,  saying,  "  I  admit 

[l]  Vide  Oainee  y.  Chttf,  2  Howard,  619,  642.  The  Attorney  General  v.  The  Mayer  £c.  of 
Poole,  4  Myl.  &  Cr.  17.  Variek  ▼.  Smith,  5  Paige,  160.  3  Myi.  &  Cr.  97,  n.  1.  10  Sim.  315, 
n.l.  1 
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you  did  take  out  such  a  patent  and  put  in  such  a  specification,  I  admit  I  have 
used  this  machine  from  March,  1836,  but  I  deny  your  right." 

Demurrer  overruled.(a) 


•Grove  v.  Sansom.  [*297] 

1838:  November  15. 

An  order  of  course  for  taxation  cannot  be  supported  on  merits  as  a  special  order,  upon  the  occasion 
of  a  motion  to  discharge  tt. 

Whether  the  taxation,  at  the  instance  of  a  cestuique  trust,  of  a  bill  of  costs  which  has  been  long 
since  settled  and  paid  by  trustees  out  of  a  trust  fund,  ought  to  take  place  as  against  the  solici- 
tor, or  as  against  the  trustees  for  the  purpose  of  justifying  their  payment,  quere. 

On  the  16th  of  March,  1833,  the  respondents,  New  and  Humphries,  who 
were  the- executors  of  Elizabeth  Grove,  deceased,  obtained  the  common  ex 
forte  order  for  the  taxation  of  the  bill  of  costs  of  Mr.  Wright,  a  solicitor,  on 
the  allegation  that  he  had  been  employed  as  solicitor  for  Elizabeth  Grove, 
and  by  the  petitioners,  her  executors,  and  on  the  usual  undertaking  to  pay 
wha  shall  be  found  due. 

It  was  now  moved,  on  the  behalf  of  Mr.  Wright,  to  discharge  this  order  for 
irregularity.  The  application  was  supported  by  an  affidavit,  which  showed, 
that  in  1829,  Mr.  Wright,  the  solicitor,  had  delivered  his  seven  bills  of  costs 
against  the  testatrix  and  her  executors,  amounting  to  746/.  7s.  8rf.,  which, 
after  examination  and  discussion,  and  after  the  deduction,  amounting  to  about 
39/.,  were.paid  by  the  executors,  with  the  concurrence  of  the  tenants  for  life 
of  the  testatrix's  property  ;  that,  in  1830,  a  further  bill  of  costs  was  delivered, 
which,  after  a  small  deduction,  was  paid  in  February,  1830,  with  the  like  con- 
currence; that  two  other  bills  were  delivered  in  June  and  December,  1830, 
which  were  also  paid  ;  that  he,  Wright,  had  delivered  up  all  papers  which 
were  considered  of  any  value,  or  which  had  been  required. 

By  the  decree  in  a  cause  of  New  and  another  against  Farman,  it  was, 

(a)  As  to  demurrers  for  uncertainty,  see  Cooper's  Eq.  Plead.  181 ;  Gell  v.  Hayward,  1  Vera. 
312;  Crosseing  r.  Honor,  \b.  180;  Lord  Vxh ridge  r.  Staveland,  1  Ves.  sen.  55;  East  India 
Company  ▼.  Henchman,  1  Ves.  jun.  287 ;  Cresset  v.  Mitton,  1  Yes  jun.  448.  S.  C.  3  B.  C.  C. 
481 ;  Ryves  v.  Ryves,  3  Ves.  343  ;  Kemp  y.  Pryor,  7  Ves.  5237  :  The  Mayor  of  London  v.  Levy, 
8  Ves.  398 ;  Jones  v.  Jones,  3  Mer.  161  ;  Frietas  v.  Dos  Santos,  1  Y  &  J.  574  :  Jones  v.  Maund, 
3  Y.  &,  Col.  347  ;  and  Baker  v.  Harwood,  7  Simons,  375.  [The  bill  alleged  that  there  were  cer- 
tain, dealings  and  transactions  between  the  bankrupt  and  defendant ;  that  by  virtue  of  certain 
agreements  for  leases,  the  bankrupt  was  possessed,  Slc.  ;  that  the  defendant  made  certain  loans  to 
the  bankrupt,  dec.  There  was  a  general  demurrer,  on  the  ground  that  "  the  plaintiffs  had  not  by 
the  bill  stated  any  certain  case"  for  relief  in  equity.  The  demurrer  was  allowed  ;  the  Master  of 
the  Rolls  intimating,  "  that  he  did  not  see  bow  a  bill,  the  statements  of  which  were  so  vague  and 
uncertain,  could  be  supported."  Wormald  v.  De  Lisle,  3  Beav.  18.  It  is  somewhere  observed  by 
a  learned  judge,  in  deciding  a  question  of  common  law  pleading,  that  the  word  "  certain"  was 
one  of  the  mojt  uncertain  in  the  language.] 
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amongst  other  things,  ordered,  that  the  defendants  (who  were  interested  un- 
der the  testatrix's  will)  should  be  at  liberty  to  obtain,  in  the  name  of 
[*298J    the  plaintiffs,  New  and  Humphries,  an  order  for  the  taxation  #of  Mr. 
Wright's  bill  of  costs;  the  plaintiff  to  be  indemnified  out  of  the  funds 
in  the  cause-     Mr.  Wright  was  not  a  party  to  the  cause. 

These  were  the  bills  of  costs  sought  to  be  taxed,  and  which,  Mr.  Wright 
being  unable  from  illness  to  attend,  after  obtaining  the  order  for  taxation,  the 
parties  proceeded  to  tax  ex  parte. 

Mr.  Pemberton  and  Mr.  Smythe  now  moved  to  discharge  the  order  for 
taxation  for  irregularity ;  contending,  that  the  bills  having  been  settled,  the 
parties  ought  to  have  applied  to  the  court  for  a  special  order  for  their  taxation  ; 
and  that,  under  the  present  practice,  the  court  would  not  enter  into  the  cir- 
cumstances of  the  case  in  order  to  determine  whether  the  order  could  be  now 
supported  on  the  merits. 

Mr.  /  Russell^  contra,  contended  that  the  solicitor,  having  obtained  pay- 
ment of  his  bills  by  a  trustee  out  of  a  trust  fund,  could  not  set  up  that  pay- 
ment to  prevent  a  taxation  of  his  bill,  especially  where,  as  in  this  case,  mar- 
ried women  and  infants  were  interested,  that  the  order  for  taxation  was 
therefore  right :  he  relied  on  Hazard  v.  Lane,{a)  where  Lord  Eldon  held 
"  that  a  solicitor  could  not  be  allowed  to  interpose,  the  payment  of  his  bill  of 
costs,  by  a  person  in  the  situation  of  a  trustee,  between  himself  and  the  parties 
(cestuisque  trust)  for  whom  he  wa<  at  the  time  aware  that  the  person  who 
paid  him  was  no  more  than  a  trustee,  as,  there,  an  executor  acting  for  the 
parties  beneficially  interested  under  the  will."  In  that  case  the  common  order 
for  taxation  had  been  obtained,  which  Lord  Eldon,  on  i. earing  the  merits, 

refused  to  discharge. 
[*299J      ,  'Secondly,  he  insisted  that  where  a  party  complains  of  a  technical 
irregularity,  he  must  apply  at  the  first  moment ;  and  that,  in  this 
case,  such  laches  existed  as  ought  to  induce  the  court  to  refuse  its  inter- 
fere nc  . 

The  Master  op  the  Rolls;— In  this  case  there  are  two  que^t  ions,  first, 
if  the  order  of  course  for  taxation  is  regular;  and  if  not,  then  if  there  have 
l>een  such  laches  and  acquiescence  on  the  part  of  the  solicitor  as  precludes 
the  court  interfering  to  grant  him  the  relief  asked.  As  t<>  the  merits  of  the 
case,  I  have  no  Concern  on  the  present  occasion  ;  it  may  be  reasonable  that  a 
solicitor  receiving  costs  out  of  trust  property,  and  being  in  the  situation  of 
solicitor  to  the  trustees,  should  have  his  bill  taxed,  notwithstanding  it  has 
been  settled  with  the  trustees ;  but  it  may  be  a  question,  whither  the  taxation 
is  to  be  as  against  the  solicitor  or  as  against  the  trustees  for  the  purpose  of 
justifying  their  payments  to  him.  On  this  occasion,  however,  it  is  not  ne- 
cessary to  consider  that  point. 

Wright,  it  appears,  was  employed  as  solicitor  for  the  trustees,  and  a  settle- 
ment was  had  of  the  bills  of  costs  due,  and  which  were  subjected  to  the  con- 
Co)  3  Mer.  291. 
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sideration  of  the  trustees  and  of  some  of  the  parties  interested,  and  after  con- 
sideration were  paid  ;  some  of  them  were  paid  ten  years  ago,  and  the  papers 
were  delivered  up.  After  this  transaction,  an  order  for  taxation  was  obtained 
on  this  allegation,  "  that  Elizabeth  Grove  employed  Mr.  Wright  as  solicitor, 
and  that  the  petitioners  have  continued  to  employ  him ;"  but  wholly  omitting 
all  notice  of  the  transactions  which  had  taken  place, — that  the  bills  were  set- 
tled, and  the  papers  delivered  up.  I  am  of  opinion  that  an  order  of  course 
obtained  on  this  statement,  wholly  omitting  so  material  an  allegation,  is  an  ir- 
regular order. 

•It  has  been  the  practice  in  this  court,  on  applications  of  this  sort  [*300] 
being  made  to  discharge  an  order  of  course,  that  although  it  might 
appear  that  the  order  was  irregularly  obtained,  or  that  the  suggestions  were 
not  such  as  they  ought  to  be,  yet  if  it  appeared  on  the  merits  that  an  order 
for  taxation  ought  to  be  made,  the  court,  arranging  the  costs,  has  sustained 
the  order  sought  to  be  discharged.  This  practice  has  been  over  and  over 
again  acted  on,  but  the  propriety  of  it  has  been  considered  by  the  Lord  Chan- 
cellor, and  he  has  altered  the  rule.  I  entirely  approve  of  the  alteration,  it 
makes  parties  more  careful  in  obtaining  these  orders,  and  considerable  incon- 
venience has  occurred  from  the  contrary  practice. 

His  Lordship  said  he  considered  that  there  had  not  been  such  laches  or 
acquiescence  as  to  prevent  his  interference,  and  he  discharged  the  order  for 
taxation,  with  costs  ;  saying,  however,  that  he  made  this  order  without  in  the 
least  determining,  whether,  on  a  proper  application  being  made  to  the  court, 
the  bills  could  or  not  b$ subjected  to  a  taxational] 


•Dawson  t>.  Yates.  [*301] 

1839;  November  8. 

An  agreement  was  entered  into  by  A.  for  the  sale  of  an  estate  to  B.f  to  be  completed  and  tbe 
purchase  money  paid  on  or  before  the  expiration  of  five  yean,  and  in  the  mean  time  interest  on 
tbe  purchase  money  was  to  be  paid  half  yearly  by  the  purchaser ;  the  vendor  reserved  a  right 
of  avoiding  the  contract  in  case  the  interest  should  be  in  arrear  for  twenty-one  days. 

To  enable  B.  to  pay  the  interest  then  in  arrear,  C.  advanced  a  sum  of  money  on  mortgage  of  B.'s 
interest  in  the  property,  and  the  vendor  afterwards  verbally  agreed  with  C.  to  extend  the  term 
for  the  payment  of  the  half  yearly  interest  The  interest  became  afterwards  in  arrear  in  such 
a  way  that  A.,  by  the  original  agreement  had  a  right  to  annul  the  contract  but  he  had  no  such 
right  under  the  varied  agreement :  A  re-entered  as  for  a  forfeiture.  The  court,  on  the  applica- 
tion of  C,  appointed  a  receiver  over  the  property. 

Where  facts,  not  founded  on  allegations  in  the  bill,  are  introduced  into  affidavits  in  support  of  an 
application  for  a  receiver,  the  court  will  disregard  them,  and  a  defendant  acts  properly  in  not 
answering  them.  v 

This  was  a  motion  for  a  receiver  upon  affidavits  and  before  answer,  under 
the  following  circumstances : — 

[1]  If  an  order  for  taxation  of  costs  is  obtained  of  course,  in  a  case  in  which  it  ought  to  have 
been  obtained  upon  special  application,  it  will  be  discharged,  although  it  might  be  a  proper  case  in 
which  an  order  should  bo  made.    Harru  v.  Start,  4  Myl.  &  Cr.  361. 
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By  articles  of  agreement,  dated  the  17th  of  January,  1836,  and  made  be- 
tween Yates  of  the  one  part,  and  Wilson  of  the  other  part,  Yates  agreed  to 
sell  to  Wilson,  for  the  sum  of  3900/.,  some  property  over  which  Yates,  as 
mortgagee,  had  a  power  of  sale  ;  and  it  was  thereby  agreed,  that  the  purchase 
Should  be  completed  and  the  purchase  money  paid  on  or  before  the  1st  of 
June,  1840,  when  a  conveyance  was  to  be  executed  ;  and  that  until  the  pur- 
chase should  be  completed,  Wilson  should  pay  or  allow,  out  of  the  rents 
and  profits  arising  from  the  land  and  premises,  unto  Yates,  interest  at  the 
rate  of  five  per  cent,  per  annum  upon  the  amount  of  the  aforesaid  purchase 
money  or  sum  of  39017. ;  and  it  was  provided  and  agreed,  that  if  the  in- 
terest from  time  to  time  to  become  due  on  the  sum  of  3900/.  during  the  term 
of  five  years  from  the  date  of  the  agreement,  or  any  part  thereof  should 
happen  to  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  after  the 
half  yearly  days  on  which  the  same  ought  to  be  paid  (being  the  17th 
1*302]  of  July,  and  the  17th  of  January,  in  each  and  every  year,)  "then 
and  in  such  case  it  should  and  might  be  lawful  for  Yates  to  re-enter 
into  and  upon  the  hereditaments  and  premises,  and  the  same  to  have  again, 
repossess  and  enjoy  as  in  his  former  estate ;  and  from  and  after  such  re-entry 
made,  the  agreement  and  every  clause,  matter  and  thing  therein  contained 
should  become  absolutely  void  to  all  intents  and  purposes. 

Wilson  at  the  same  time  gave  to  Yates  a  warrant  of  attorney,  authorizing 
him,  on  default  of  payment  of  the  principal  money  and  interest  at  the  times 
by  the  contract  agreed  to  be  paid,  to  enter  up  judgment  in  ejectment  against 
him. 

In  the  month  of  June,  1836,  the  interest  being  then  in  arrear,  Wilson  was 
desirous  of  borrowing  money  for  the  purpose  of  satisfying  such  arrear  of  in- 
terest, and  he  applied  to  Dawson  for  a  loan  to  enable  him  to  do  so :  Dawson 
assented,  and  in  June,  1836,  Wilson  conveyed  his  interest  in  the  estate  to 
Dawson,  the  plaintiff,  as  a  security  for  money  then  advanced  by  him  to  Wil- 
son, for  the  purpose,  amongst  other  things,  of  enabling  him  to  pay  the  in- 
terest :  the  sum  advanced  was  400/.,  the  interest  which  was  then  due  being 
the  sum  of  195/.  only. 

Dawson  paid  to  Yates  the  whole  of  the  interest  up  to  the  17th  of  Janua- 
ry, 1836,  and  Yates  (as  it  appeared  to  the  court  from  the  effect  of  the  affida- 
vits) subsequently,  by  parol,  agreed  with  Wilson  to  waive  the  strict  terms  of 
the  agreement  of  1835,  as  to  the  payment  of  the  interest,  and  consented  to 
accept  it  half  yearly,  six  months  later  than  it  would  have  become  payable 
under  the  original  agreement:  by  these  means  the  half  yearly  interest, 
which  under  the  original  agreement  became  due  in  June,  1836, 
[*303J  did  not,  under  the  new  arrangement  *and  understanding  between 
the  parties,  become  payable  until  January,  1837. 

Yates;  in  April,  1837,  there  being  then  (as  was  alleged  by  the  bill)  no  sum 
of  money  for  principal  or  interest  due  and  owing  to  him  under  the  new 
agreement,  entered  up  judgment  in  ejectment  under  the  warrant  of  attorney, 
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and  by  virtue  of  such  judgment)  in  April,  1837,  re-entered  upon  the  property, 
in  order  to  annul  the  agreement  of  1835.  The  bill  prayed  for  redemption  or 
foreclosure,  for  the  specific  performance  of  the  agreement  between  Yates  and 
Wilson,  and  for  a  receiver.  » 

It  appeared  from  the  affidavits,  that  one  Fisher  was  in  the  receipt  of  the 
rents,  and  that  he  was  agent  for  both  Dawson  and  Yates,  and  that  the  rents 
were  to  be  applied  in  keeping  down  the  interest  on  the  purchase  money.  In 
January,  1837,  Fisher  had  received  a  sum  of  98/.  from  the  tenants,  and  the 
interest  due  at  that  time  amounted  to  97/.  10s.  only. 

Hr.  Pemberton  and  Mr.  Martindale^  on  behalf  of  the  plaintiff,  now  moved 
for  the  appointment  of  a  receiver  over  the  property. 

Mr.  Kinder sley  and  Mr*  Wright ,  contra. 

The  principal  points  discussed  were  whether  in  April,  1837,  when  Yates 
took  possession,  there  was  any  arrear  of  interest  according  to  the  agreement 
as  modified  by  the  subsequent  arrangement  between  the  plaintiff  and  defen- 
dant ;  and  whether  there  had  been  any  waiver,  on  the  part  of  Yates,  of  his 
rights  under  the  original  agreement  which  bound  him. 

*The  Master  op  the  Rolls,  in  adverting  to  the  circumstances  [*304] 
of  the  case,  said,  Fisher  was  the  common  agent,  on  the  one  hand,  of 
Yates,  who  was,  in  one  sense,  the  mortgagee,  or  the  person  entitled  to  the 
3900/.  and  interest,  and  on  the  other  hand,  he  was  the  agent  of  Wilson  to 
receive  the  rent,  and  out  of  the  rent  to  pay  the  interest  as  it  became  due.  1 
think  it  is  not  disputed,  that  Mr.  Yates  verbally  consented  to  afford  the 
plaintiff  the  indulgence  he  was  asked,  and  on  that  understanding  the  195/., 
which  was  due  for  interest  up  to  January,  1836,  was  paid.  By  the  clear 
understanding  between  the  parties,  there  was  to  be  half  a  year's  indulgence 
given  ;  and  by  the  transactions  which  took  place  between  the  parties  and 
their  common  agent  Fisher,  it  is  clear,  that  the  rent  to  be  received  by  Fisher 
was  to  be  paid  in  satisfaction  of  the  interest,  as  it  became  due.  The  interest 
next  payable,  amounting  to  97/.  10*.  became,  according  to  the  new  under- 
standing between  the  parties,  payable  on  the  17th  of  January,  1837,  and  the 
rents  received  by  Fisher  up  to  that  time,  are  stated  to  have  amounted  to  98/. ; 
and  unless  there  are  circumstances  to  show  that  the  nature  of  the  transaction 
between  the  parties  was  varied,  so  as  to  prevent  the  rent  being  applicable  to 
the  payment  of  the  interest,  the  interest  was  in  point  of  fact  paid.  With  the 
rent  actually  paid  up  to  that  time — with  the  communication  which  appears 
to  have  taken  place  between  the  parties,  Yates  takes  advantage  of  a  warrant 
of  attorney  which  he  had,  enters  up  judgment,  and  immediately  takes  pos- 
session ;  not  because  there  was  any  arrear  of  interest  due  to  him,  but  under 
the  proviso  of  re-entry  in  the  contract  with  Wilson,  and  by  these  means  he 
puts  an  end  to  the  interest  of  the  plaintiff.  I  cannot  think  that  this  was  a 
proper  course  of  proceeding ;  or  such  as  the  court  would  allow  if  the 
facts  were  made  out  *at  the  hearing ;  the  question  now  is  only,  whe-  f*305J 
tber  the  property  ought  to  be  secured  in  t&e  me*n  while,  and  it  ap- 
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pears  to  me  that  it  ought.  I  think  there  is  a  sufficient  statement  in  the  affi- 
davit of  Fisher,  which  is  in  no  way  explained,  that  the  interest  had  in  point 
of  fact  been  paid,  at  the  time  when  it  became  payable  according  to  the  new- 
contract  between  the  parties,  and  that  on  the  understanding  which  existed 
between  the  plaintiff  and  Yates,  the  latter  was  not  authorized  to  put  an  end 
to  the  transaction  of  1S35  altogether. 

Order  for  a  receiver  granted,  and  by  consent, 
Yates  to  have  liberty  to  propose  himself. 

The  affidavit  of  Dawson  the  plaintiff,  in  support  of  the  motion,  stated,  that 
in  June,  1837,  he  called  on  Yates,  and  had  a  long  conversation  with  him 
generally  as  to  the  premises,  when  Yates  stated,  that  he  wished  the  plaintiff 
to  go  and  see  Mr.  Fisher,  whom  he  would  also  see,  and  talk  the  matter  over ; 
that  the  plaintiff  saw  Mr.  Fisher,  who  refused  to  let  him  know  the  state  of 
the  accounts,  although  deponent  said,  that  in  order  to  protect  himself,  he  was 
willing  to  pay  any  deficiency,  if  the  agent  would  furnish  him  with  the 
accounts. 

There  was  no  such  allegation  as  this  in  the  bill,  but  there  was  a  general 
statement,  that  the  plaintiff  had  frequently  offered  to  pay  the  defendant 
Yates  the  principal  sum  of  3900/.,  with  all  interest  due  thereon  ;  such  offer 
was  not  stated  to  have  been  made  before  Yates  took  possession.  The  state- 
ment in  the  affidavit  was,  however,  relied  on  in  support  of  the  motion. 

Mr.  Kinder sley,  during  his  argument,  had  contended,  that  the  plaintiff 

could  not  rely  on  any  statement  which  had  not  been  expressly  charged  or 

alleged  in  the  bill,  and  consequently  that  this  part  of  the  evidence 

[*306]    ought  to  be  *rejected ;  he  added,  that  the  defendant  had  been  advised 

not  to  answer  this  part  of  the  affidavit  at  all. 

Mr.  Pemberton,  contra,  contended,  that  the  general  charge  in  the  bill,  of 
the  plaintiff's  offers  to  pay,  was  sufficient  to  entitle  the  plaintiff  to  the  benefit 
of  the  above  statement  in  his  affidavit. 

The  Master  of  the  Rolls,  on  this  point  said,  I  have  not  adverted  to  the 
other  circumstances  which  are  not  alleged  in  the  bill :  I  think  that  those 
who  advised  the  defendants  in  this  case  not  to  answer  the  allegations  set 
forth  in  the  affidavits  and  not  in  the  bill,  and  on  which  an  equity  was 
attempted  to  be  raised,  acted  in  that  respect  with  great  propriety.  It  is  always 
to  be  remembered,  that  the  orders  of  the  court  are  to  be  pronounced  on  that 
which  is  alleged  in  the  pleadings  between  the  parties ;  affidavits  and  depo- 
sitions are  to  be  considered  only  as  evidence  of  the  allegations  made  by  the 
respective  parties  in  proper  form,  and  cannot  be  attended  to  as  laying  a 
foundation  for  equities  not  otherwise  alleged  or  claimed :  for  that  reason  I 
have  omitted  to  take  any  notice  of  the  statements  which  are  contained  in  the 
affidavits  and  are  not  alleged  on  the  bill. 
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•Jones  v.'  James.  [*307] 

1839 :  January  30. 

Under  the  common  order  for  the  taxation  of  costs,  the  Master  is  not  authorized  to  take  an  account 
of  pecuniary  matters  between  the  parties,  which  are  foreign  to  the  bill  of  costs  ;  but  *ecu$  where 
moneys  are  paid  by  the  client  on  account  of  the  bill  of  costs,  or  where  by  agreement  between 
the  solicitor  and  client,  the  moneys  which  come  to  the  hands  of  the  solicitor  are  to  be  applicable 
to  the  payment  of  the  bill  of  costs. 

Under  the  common  order,  the  Master  is  not  authorized  to  allow  interest  on  the  balances  of  moneys 
of  the  client,  from  time  to  time  in  the  hands  of  the  solicitor,  though  such  appears  to  have  been 
the  agreement  between  the  parties. 

This  case  came  before  the  court  upon  petition,  by  way  of  exception  to  the 
Master's  report,  made  on  a  reference  to  him  in  the  common  form,  to  tax  the 
bill  of  costs  of  the  petitioner  Thomas. 

It  appeared  that  the  respondent  Harries  had  employed  the  petitioner 
Thomas  as  his  solicitor  in  various  transactions,  but  principally  in  the  invest- 
ment of  money  on  securities ;  and  in  the  course  of  which  transactions,  seve- 
ral sums  of  money  had  been  received  by  Thomas  on  account  of  Harries. 

In  April,  1837,  Harries  obtained  the  common  order  for  the  taxation  of 
Thomas'  bills  of  costs,  which  stated  that  Harries  had  employed  Thomas, 
one  of  the  solicitors  of  this  court,  to  defend  this  and  other  suits  and  matters, 
as  the  petitioner's  attorney  and  solicitor,  and  that  Thomas  had  delivered  unto 
Harries  two  several  bills  of  his  fees  and  disbursements ;  and  Harries  thereby 
submitting  to  pay  to  Thomas,  what  should  be  due  to  him  on  the  taxation  of 
the  said  bills,  it  ordered  that  it  should  be  referred  to  the  Master  to  tax  the 
same ;  and  that  Harries  and  Thomas  should  produce  before  the  Master,  upon 
oath,  as  he  should  direct,  all  books,  papers  and  writings  in  their  custody  or 
power  relating  to  the  said  bills,  or  to  any  of  the  items  or  charges  therein  ; 
and  that  they  should  be  examined  upon  interrogatories  touching  the  same, 
as  the  said  Master  should  direct ;  and  that  upon  Harries,  pursuant  to 
his  submission,  paying  to  #Thomas  what  should  appear  to  be  due  to     [*308] 
him  on  such  taxation,  or  in  case  the  said  bills  should  appear  to  be 
already  paid,  then  that  Thomas  should  deliver  unto  Harries,  upon  oath,  all 
deeds,  papers  and  writings  in  his  custody  or  power  belonging  to  Harries  ; 
and,  if  he  was  overpaid,  that  he  should  refund  and  repay  to  Harries  what  the 
said  Master  should  certify  to  be  overpaid ;  and  that  all  proceedings  at  law 
against  Harries,  on  account  of  the  said  bills  should  be  stayed,  until  the  said 
Master  should  have  made  his  report(a) 

It  appeared,  that  in  1828,  Thomas  delivered  to  Harries  an  account,  in 
which  there  was  no  charge  for  costs,  but  interest  was  charged  on  the  bal- 
ances from  time  to  time,  and  in  the  result  there  appeared  a  balance  of  256/. 
doe  from  Thomas  to  Harries. 

(a)  Thomas  attempted  unsuccessfully  to  get  this  order  discharged.  See  2  Keen,  184  ;  and  sea 
HsrrUi  v.  Thomas  2  Mee.  &  W.  32. 
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In  February,  1832,  Thomas  delivered  another  account  to  Harries,  in  which 
the  bills  of  costs  claimed  to  be  due  by  Thomas  from  Harries  were  charged, 
and  which  showed  a  balance  of  45/.  due  from  Harries  to  Thomas. 

In  the  examination  of  Harries  on  interrogatories  before  the  Master,  he 
stated,  that  he  had  not  made  any  payment  expressly  on  account  of  the  said 
alleged  bill  of  costs ;  that  the  said  Thomas  was  employed  by  him,  from  the 
year  1820,  and  for  many  years  afterwards,  as  his  attorney  and  solicitor ;  and 
that  during  such  time,  Thomas  received  and  paid  on  his  account  divers  sums 
of  money  ;  and  that  some  parts  of  the  moneys  which  Thomas  so  received,  he 
retained   in  his  hands,  upon  an  agreement  or  understanding  that 
[*309]     he  was  to  pay  or  allow  to  him,  #Harries,  interest  for  the  same,  until 
such  sums  should  be  paid  over  to  him,  or  be  applied  to  or  for  the  use 
or  on  account  of  him,  Harries ;  and  he  said,  that  although  he  did  not  remem- 
ber that  he  ever  entered  into  any  express  agreement  with  Thomas  upon  the 
subject,  he  always  understood,  and  he  believed  and  was  confident,  that 
Thomas  also  understood,  and  accordingly  that  there  always  was  an  under- 
standing betweon  him  and  Thomas,  that  upon  settling  accounts  between  him 
Harries  and  Thomas,  the  latter  should  retain  out  of  the  moneys  of  Harries 
happening  then  to  be  in  his  Thomas'  hands,  so  much  of  such  moneys,  as 
might  be  necessary  for  the  purpose  of  liquidating  any  fair  bill  of  costs  or 
claim  for  law  charges,  that  might  be  due  from  Harries  to  Thomas. 
This  statement  was  not  met  nor  rebutted  on  the  part  of  Thomas. 
The  several  sums  of  money  received  by  Thomas  on  account  of  Harries 
were  not  received  in  payment  of  his  bill  of  costs,  but  were  received  generally 
in  the  pecuniary  transactions  in  which  he  was  concerned  for  Harries. 

The  bill  of  costs  amounted  to  the  sum  of  785/.,  but  which,  in  consequence 
of  all  the  costs  incurred  previous  to  Thomas'  admission  as  an  attorney  of  the 
superior  courts  of  Westminster  being  disallowed,  were  reduced  by  taxation 
to  242/. 

The  Master,  by  his  report  stated,  that  during  the  time  Harries  employed 
Thomas  as  his  solicitor,  Thomas  received  and  paid  divers  sums  of  money  on 
account  of  Harries ;  and  he  found  from  the  evidence  before  him,  that  there 
was  an  agreement  between  the  parties  that  Thomas  should  allow  interest  on 
the  balances  from  time  to  time  in  his  hands,  at  5  per  cent. ;  and  he 
[*310]  found  two  #sums  of  250/.  and  50/.  due  from  Thomas  to  Harries,  and 
on  which  he  had  calculated  interest,  and  which  together  amounted 
to  the  sum  of  378/.;  from  which  sum  he  deducted  the  amount  of  the  bills  of 
costs  as  taxed,  and  having  calculated  subsequent  interest  on  the  balances,  he 
found  that  Thomas  had  been  overpaid  his  said  bill  of  fees  and  disbursements 
by  the  sum  of  116/. 

Thomas  objected  to  this  finding  on  two  grounds ;  first,  that  the  Master  had 
no  authority  under  the  order  of  reference  to  take  an  account  of  the  money 
transactions  between  him  and  Harries;  and  secondly,  that  he  was  not  autho- 
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rized  to  allow  interest  on  the  balances  of  moneys  belonging  to  Harries  in  the 
hands  of  Thomas. 

Thomas  presented  this  petition,  praying  a  reference  back  to  the  Master  t  o 
review  his  report,  with  a  declaration,  that  he  should  not  give  credit  to  Harrie  s 
for  the  sums  of  250/.  and  50/.,  pr  for  any  sums,  except  sums  received  by  th  e 
petitioner  expressly  on  account  of  his  bills  of  costs,  or  appropriated  with  the 
assent  of  Harries  towards  the  payment  thereof;  and  that  the  Master  should 
not  allow  interest  on  the  balances. 

Mr.  Kindersley  and  Mr.  James,  in  support  of  the  petition,  contended,  that 
the  meaning  both  of  the  order  for  taxation  and  of  the  statute  on  which  it  was 
founded, (a)  was  this,  that  on  the  taxation  of  the  bill,  credit  should  be  given 
for  the  money  paid  to  the  solicitor  on  account  of  his  bill  of  costs,  and  not  tha  t 
the  Master  should  take  an  account  of  the  pecuniary  dealings  between  the  par- 
ties ;  for  otherwise,  the  fact  of  6s.  3d.  being  due  from  a  client  to  his  solicitor 
might  have  the  effect  of  authorizing  the  Master  to  take  a  complicated 
pecuniary  account  to  *an  extent  of  10,000/.  and  involving  the  most  [*311] 
intricate  questions  of  law,  upon  a  reference  to  him  to  tax  this  item 
as  a  bill  of  costs ;  that  accounts  between  a  solicitor  and  client  could  not  be 
taken  on  an  order  for  the  taxation  of  a  bill ;  and  such  was  the  opinion  of 
Lord  Hardwicke.(6) 

They  relied  on  the  evidence  and  the  conduct  of  Harries,  to  show  that  no 
such  agreement  existed  as  that  stated  by  him ;  and  they  contended,  that  even 
if  true,  it  amounted  to  a  right  of  set-off  only,  and  not  to  payment,  and  was 
not  sufficient  to  found  the  jurisdiction  exercised  by  the  Master.  They  ob- 
served that  the  order  at  common  law  was  more  extensive,  as  it  orders  that 
the  attorney  "  shall  give  credit  for  all  sums  of  money,  if  any,  by  him  received 
from  or  on  account  of  the  client,  and  refund  what,  if  any  thing,  he  hath  been 
overpaid."(c)  Yet  this  was  in  the  nature  of  a  special  order,  obtained  upon  a 
rule  to  show  cause. 

As  to  the  question  of  interest,  they  contended  that  the  Master  was  in  no 
case  authorized  to  calculate  interest,  even  in  the  case  of  a  mortgage  or  legacy, 
except  specially  directed :  they  cited  Berrington  v.  Phillips^d)  as  showing 
that  interest  could  not,  under  similar  circuntetances,  be  allowed  to  a  solicitor 
on  taxation. 

Mr.  Pemberton  and  Mr.  Coleridge,  contra,  contended  that  although  every 
account  between  a  solicitor  and  his  client  could  not  be  taken  upon  a  reference 
for  the  taxation  of  costs,  as  in  a  case  where  there  were  items  which  had  no 
connection  with  the  relation  of  solicitor  and  client,  yet  that  in  this  case  the 
nature  of  the  transactions  and  the  understanding  and  agreement  be- 
tween the  'parties  rendered  it  proper,  nay  indispensable,  that  the  [*312] 
Master  should  enter  into  the  consideration  of  the  receipts  of  the  soli- 

(a)  2  G.  2,  c  23,  a.  23.  '&)  Anon  2  Yes.  sen.  452.  (c)  Chitty's  Forms,  4th  ed.  12. 

(*)  1  Mee.  &  W.  48. 
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citor  on  account  of  his  client ;  that  there  was  an  order  to  refund,  and  that  it 
was  necessary  to  consider  the  amount  received,  in  order  to  ascertain  the 
amount  to  be  refunded  ;  that  if  it  were  decided,  that  these  sums  of  250/.  and 
50/.  were  not  to  be  set  off  against  the  bills  of  costs,  the  effect  would  be  this  : 
Thomas  would  recover  from  Harries  the  whoje  amount  of  his  bills  of  costs ; 
and  when  Harries  brought  his  action  against  Thomas,  to  recover  these  two 
sums,  the  latter  would  defeat  this  demand  by  pleading  the  statute  of  limita- 
tions. 

On  the  question  of  interest,  they  contended  that  the  Master  had  proceeded 
properly  in  calculating  and  allowing  it,  as  it  had  been  clearly  made  out  that 
such  was  the  agreement  between  the  parties. 

The  Master  op  the  Rolls  : — With  respect  to  the  general  merits  of  the 
case  or  the  former  conduct  of  the  parties  I  have  nothing  to  do  with  them  on 
this  occasion,  and  I  cannot  take  them  into  my  consideration,  for  the  single 
question  which  I  have  now  to  decide,  is  whether  the  Master  has  proceeded, 
in  conformity  with  the  order  of  reference,  and  has  made  a  proper  report  on  it 

By  the  order,  it  was  referred  to  the  Master  to  tax  the  bills  of  "costs,  and  it 
was  ordered  that  the  parties  should  produce  all  books,  <fcc,  and  that  they 
should  be  examined  on  interrogatories,  and  that  upon  Harries  paying  to 
Thomas  what  should  appear  to  be  due  to  him  on  such  taxation  or  in  case  the 
said  bills  should  appear  to  be  already  paid,  then  Thomas  was  to  deliver  to 
Harries  all  deeds ;  and  if  he,  Thomas,  was  overpaid,  that  he  should  refund 
and  repay  to  Harries  what  the  said  Master  should  certify  to  be  over- 
[•313]  paid  ;  and  that  all  proceedings  #at  law,  on  account  of  the  said  bills, 
should  be  stayed  until  the  Master  made  his  report. 

Upon  this  order,  it  is  clear,  that  the  Master  had  something  to  do  beyond 
taxing  the  bills  of  costs :  he  had  to  tax  the  several  items  of  the  bills  of  costs : 
and  if  he  found  that  they  had  been  paid,  certain  things  were  to  be  done  ;  and 
if  he  found  that  Thomas  had  been  overpaid,  then  something  else  was  to  be 
done ;  for  Thomas  was  in  such  case  to  refund  what  had  been  overpaid.  It 
was,  therefore,  necessary  for  the  Master  to  do  something  in  addition  to  the 
taxation  of  the  costs.  I  quite  agree,  that  upon  such  an  order,  the  Master  has 
no  authority  to  take  an  account  of  pecuniary  matters  between  the  parties 
which  are  quite  foreign  to  the  bills  of  costs ;  but  the  question  here  is,  whether 
the  transaction  amounted  to  payment  or  appropriation. 

Thomas  was  employed  as  the  solicitor  of  Harries,  and  in  the  course  of  that 
employment  he  had  in  his  hands  moneys  belonging  tp  Harries,  which  he  was 
instructed  to  lay  out  on  security.  It  appears  that  the  greater  portion  of  these 
bills  of  costs  arose  in  respect  of  these  very  transactions  ;  and  it  also  appears 
that  there  was  a  considerabe  sum  of  money  due,  on  a  balance  of  account,  to 
Harries  from  Thomas ;  and  the  question  really  is,  whether  these  transactions 
were  so  connected,  by  the  mode  of  dealing  between  the  parties  as  to  make 
the  moneys  which  were  in  the  hands  of  Thomas  on  account  of  Harries,  appli- 
cable to  the  payment  of  the  bills  of  costs  incurred  in  the  transactions  on 
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account  of  which  the  balance  arose.  It  is  sworn  by  Harries  in  his  examina- 
tion, that  it  was  his  understanding,  and  that  he  is  confident  it  was  the  under- 
standing of  Thomas,  that  what  was  due  from  Thomas  to  Harries  should 
be  applied,  in  the  first  instance,  in  payment  of  his  bills  of  costs*  I 
cannot  find  anything  in  *the  affidavit  of  Thomas,  or  any  other  [*3I4] 
evidence,  which  contradicts  this  statement.  He  does  not  deny  that 
this  was  the  understanding, — that  he  was  not  to  pay  over  the  balance  to  Harries, 
until  Harries  had  satisfied  his  bills  of  costs  ;  so  far  is  this  from  being  denied, 
that  in  one  case,  in  February,  1832,  when  he  made  out  an  account  of  what 
was  the  state  of  the  balance  between  him  and  Harries,  he  brought  into  his 
account  the  amount  of  his  bills  of  costs,  so  that  the  conduct  of  Thomas  is 
in  conformity  with  what  is  stated  by  Harries  to  have  been  the  understanding 
between  them. 

In  the  Master's  office  the  bills  of  costs  were  taxed,  and  the  Master  found 
that  242/.  was  due ;  and  the  next  question  was,  whether  there  had  been  any 
payment.  It  was  proper  for  the  Master  to  inquire  whether  Thomas  had  in. 
his  hands  money  applicable  to  the*  payment  of  the  bills  of  costs  and  which 
he  had  a  right  to  retain  for  that  purpose.  When  the  Masted  did  inquire  he 
found  the  sums  of  250/.  and  50/.,  admitted  to  be  in  the  hands  of  Thomas, 
which  it  is  not  denied,  Thomas  considered  subject  to  the  payment  of  his 
bills  of  costs.  It  appears  to  me  to  be  established,  that  Thomas  had  in  his 
hands  money,  which,  according  to  the  understanding  of  both  parties,  was  appli- 
cable to  the  payment  of  the  bills  of  costs  ;  and  is  he  to  be  allowed  to  say,  that 
he  will  not  so  apply  it,  in  order  that  he  may  defeat  the  demands  which  Harries 
has  on  those  sums?  I  think  that  the  Master  was  right  on  this  point ;  but, 
on  the  other  hand,  it  does  not  appear  to  me  that  he  was  right  in  computing 
interest  on  the  balance  in  Thomas'  hands.  I  must  declare  that  this  interest 
is  not  to  be  allowed ;  and  if  the  parties  disagree,  I  must  refer  it  back  to  the 
Master  to  review  his  report  on  this  point.    I  give  no  costs  on  either  side.fl] 


Vivian  t>.  Mills.  [*315] 

1839:  March  26, 

Bequest  of  testator's  estate,  to  be  equally  divided  between  his  children  on  attaining  twenty- one, 
with  a  power  of  advancement  "  from  their  respective  portions"  of  the  testator's  estate.  A  child 
survived,  but  died  under  twenty -one  :  Held,  that  he  took  a  vested  interest 

The  testator,  James  Hare,  by  his  will,  dated  in  1819,  after  providing  cer- 
tain annuities  for  his  wife,  his  mother  and  also  for  his  illegitimate  son,  ex- 
pressed his  will  and  mind  regarding  the  maintenance  of  his  children,  and 
also  as  to  the  disposal  of  the  residue  of  his  personal  estate,  in  manner  foliow- 

[1]  Vide,  In  the  matter  of  Riee,  2  Keene,  181,  183,  n.  3.    Id.  187,  n.  1. 
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ing :  "  I  wish  a  proper  allowance,  at  the  discretion  of  my  executors,  may  be 
made  to  Mrs,  Hare,  for  the  care  of  my  son,  James  Hare,  or  any  other  children 
I  may  have  by  her,  after  they  are  five  years  old ;  and  that  an  education  at 
one  of  the  public  schools  may  be  given  to  the  boys.  My  estate,  subject  to 
the  above  annuities,  to  be  equally  divided  amongst  my  legitimate  children 
on  their  attaining  the  age  of  twenty-one  years  respectively :  my  executors 
will  use  their  discretion,  in  causing  any  moderate  advances  to  be  made  for 
the  purpose  of  placing  my  children  in  a  profession,  from  their  respective  por- 
tions of  my  estate*" 

The  testator  died  in  1820,  leaving  two  legitimate  children,  namely,  James 
Hare,  then  of  the  age  of  four  years,  and  Maria  Henrietta  Hare* 

James  Hare,  the  son,  died  in  1834,  in  the  eighteenth  year  of  his  age,  and 
the  question  was,  whether  he  took  a  vested  interest  in  the  personal  estate. 

Mr.  Pemberton  and  Mr.  Blenman,  for  the  plaintiff,  who  was  a  son 
|*316]    of  Mrs.  Hare,  by  a  second  marriage,  *cited  Hanson  v.  Ghraham,{a) 
Branstrom  v.  WUkinson^iJ})  Murray  v»  Addetibrook^c)  Mills  v. 
Robarts.(d) 

Mr.  Burge  and  Mr.  Glasse*  for  the  administratrix  of  James  Hare,  the 
younger,  deceased. 

Mr.  Kinder sley  and  Mr*  Wray,  for  Maria  Henrietta  Hare,  the  surviving 
child  of  the  testator. 

Mr.  Piggott,  for  Sir  Hussey  Vivian. 

Mr.  Oirdlestone,  for  the  second  husband  of  Mrs.  Hare. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  held  that  James  Hare,  the  younger,  took  a 
vested  Interest  in  the  personal  estate,  which  therefore  belonged  to  his  next  of 
kin.[l] 


Pemberton  v.  Topham. 

1838:  November  15. 

In  a  creditor's  suit  instituted  by  the  plaintiff  on  behalf  of  himself  and  all  other  creditors,  the  de- 
fendant is  entitled  on  motion,  at  auy  time  before  decree,  to  have  the  bill  dismissed,  on  payment 
of  the  demand  of  the  plaintiff  and  his  costs  as  between  party  and  party  ;  but  if  there  be  other 
defendants,  their  costs  must  also  be  paid. 

This  was  a  creditor's  suit,  instituted  by  Thomas  Pemberton,  ct  on  behalf 

(a)  6  Ves.  238.  (b)  7  Ves.  420.  (c)  4  Rubs  407.  (d   1  R.  &,  Myl.  555 

[1]  In  order  to  carry  the  intention  of  the  testator  into  effect,  the  amount  of  the  advancement 
must  be  separated  from  the  bulk  of  the  estate ;  and  it  is  upon  this  principle  that  a  legacy  may  be- 
come vested  by  the  gift  of  interest,  previous  to  the  time  of  payment,  although  that  time  may  be 
contingent,  provided  there  be  no  ulterior  limitation  in  case  of  the  contingency  not  happening. 
Vawdry  v.  Geddes,  1  Russ.  6l  M.  208,  and  n.  3,  ibid.  Saunders  v.  Vautier,  Cr.  &  Ph.  248.  4 
Ruse,  419,  n.  1. 
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of  himself  and  all  the  other  creditors  of  Jonathan  Stan  way,  who  should 
come  in  and  contribute  towards  the  expenses  of  this  suit,"  *against    [*317] 
the  trustees  and  executors  under  his  will  and  the  parties  beneficially 
interested  in  the  real  estate  of  the  testator.    The  object  of  the  suit  was  to 
obtain  payment  of  the  testator's  debts  out  of  his  personal  and  real  estate. 

The  testator  was  indebted  to  the  plaintiff  in  30/.  on  a  promissory  note. 
The  defendants  had  appeared,  but  had  not  put  in  their  answer. 

Mr.  H.  W.  Cole,  on  behalf  of  the  executors,  now  moved,  that  on  pay- 
ment to  the  plaintiff  of  the  amount  due  on  the  proftiissory  note  for  prin- 
cipal and  interest,  together  with  costs  of  suit  to  be  ascertained  by  the  Mas- 
ter, this  bill  might  stand  dismissed,  or  that  all  future  proceedings  might  be 
stayed. 

Mr.  Pemberton,  contra,  contended,  that  the  plaintiff  was  not  entitled  to 
dismiss  a  bill,  filed  not  only  for  his  own  benefit,  but  for  the  benefit  of  all  the 
other  creditors  of  the  testator ;  and  secondly,  that  if  this  suit  were  stayed, 
the  plaintiff  ought  to  be  allowed  his  costs  as  between  solicitor  and  client, 
which  he  might  probably  obtain  if  this  suit  proceeded. 

He  contended  also,  that  the  executors  ought  also  to  pay  the  costs  of  the 
other  defendants  to  this  suit  and  of  this  motion. 

The  Master  op  the  Rolls  said  that  the  plaintiff  could  only  be  entitled 
to  costs  between  solicitor  and  client  where  there  was  a  deficiency  of  assets, 
or,  in  other  words,  out  of  the  creditor's  own  fund :  and  his  Lordship  held, 
that  on  the  defendant's  discharging  the  demands  of  the  plaintiff  in 
this  suit,  and  on  payment  of  the  'costs,  taxed  as  between  party  and  [*318J 
party,  of  the  plaintiff  and  the  other  .defendants,  the  executors  were 
entitled,  at  any  time  before  decree,  to  have  this  suit  dismissed ;  and  that 
until  decree  the  other  creditors  had  no  interest  in  the  suit.[l] 


It  was  therefore  ordered,  that  the  defendants  the  executors,  should  pay 
to  the  plaintiff  30/.,  with  interest  to  be  aScertaihed  by  the  Master ;  and  it 
was  referred  to  the  Master  to  tax  the  costs .  of  the  plaintiff  and  of  the  defen- 
dants, other  than  the  executors,  including  the  plaintiff's  costs  of  this  appli- 
cation ;  and  it  was  ordered,  that  the  same  should  be  paid  by  the  defendants 
the  executors,  and  thereupon,  and  on  payment  of  the  30/.  and  interest,  it  was 
ordered  that  the  bill  stand  dismissed  out  of  court. 

[1]  Io  a  rait  by  a  creditor  on  behalf  of  himself  and  all  other  creditors,  if  the  debt  of  the 
plaintiff  be  admitted  or  proved,  and  the  executor  or  administrator  admits  assets,  the  plaintiff  is  en- 
titled at  the  hearing  to  an  immediate  decree  for  payment,  and  not  to  a  mere  decree  for  an  ac- 
count,   Woodgate  v.  Field,  2  Hare.,  211.    And  see  Holden  v  Kynaston,  2  Beav.  204. 

Vol.  I.  25 
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Bunbury  v.  Bunbury. 

1839  :  April  25,  26  ;  May  24,  29. 

An  injunction  granted,  on  terms,  to  restrain  proceedings  instituted  in  Demerara  to  recover  real 
estate  there,  and  an  order  made  for  a  c  nsignee  and  manager  of  the  estate  and  produce ;  it 
appearing #to  the  court  that  there  were  many  other  questions  between  the  parties  connected 
with  the  estate,  which  could  be  more  conveniently  determined  together  in  this  country. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendants,  Hugh 
Mills  Bunbury,  and  Alfred  Victor  Count  de  Vigny  and  Lydia  Jane  his  wife, 
from  prosecuting  legal  proceedings  in  the  colony  of  Demerara,  to  recover 
possession  of  certain  estates  or  plantations  there,  and  for  a  reference  to  the 
Master  to  appoint  a  manager  to  the  estate,  and  a  consignee  of  the  produce. 

T  he  case  was,  that  Hugh  Mills  Bunbury,  the  testator  in  the  cause, 
[*319]  being  an  English  subject,  about  the  year  #1788,  went  to  the  island 
of  St.  Vincent,  an  English  colony  subject  to  the  laws  of  England  ; 
and  that,  on  the  6th  of  August,  1791,  he  there  married  Lydia  Prisca  Cox, 
also  an  English  subject,  and  who  became  the  mother  of  the  defendants 
Hugh  Mills  Bunbury  and  Lydia  Jane  Countess  de  Vigny.  At  the  time  of 
this  marriage  Demerara  was  a  Dutch  colony  subject  to  the  laws  of  Holland  ; 
in  the  year  1796,  it  was  captured  from  the  Dutch,  and  soon  afterwards  Mr. 
Bunbury,  who  obtained  the  ofilce  of  ordnance  storekeeper,  went  hither  with 
his  wife  and  family,  ond  he  resided  there  under  circumstances,  which,  as  it 
was  alleged,  did  not  vary  his  domicil,  but  left  his  character  of  a  domiciled 
English  subject  unaltered.  Under  these  circumstances,  and  before  the  year 
1799,  he  purchased  a  quantity  of  bush  land,  which  he  brought  into  cultiva- 
tion, and  which  now  constituted  the  estates  or  plantations  in  question  in  this 
cause,  and  were  called  the  Devonshire  and  the  Devonshire  Castle  plantations. 
It  was  admitted,  that  in  the  absence  of  special  contract  or  special  circum- 
stances, the  law  of  Holland  conferred  upon  the  wife  a  community  in  the 
property  of  her  husband ;  and  that  upon  the  death  of  the  wife,  her  share 
devolved  upon  her  children. 

Mrs.  Bunbury  died  in  Demerara  in  the  year  1800,  and  the  defend- 
ants, Mr.  Bunbury  and  the  Countess  de  Vigny  as  her  children,  now 
claimed  to  be  entitled,  to  that  which  they  alleged  to  have  been  her  share  of 
this  Demerara  property,  acquired  by  Mr.  Bunbury  during  his  marriage 
with  her. 

At  the  time  of  her  death  the  children  were  infants,  and  notwithstanding 
their  alleged  rights,  Mr.  Bunbury  the  father,  as  well  whilst  they  were  infants 
as  after  they  attained  their  respective  majorities,  managed  and  he  continued 
to  manage  and  deal  with  the  property  as  his  own,  till  the  time  of 
[*320]  his  own  death,  which  took  place  on  *the  second  November,  1838. 
He  resided  in  Demerara  till  the  year  1812,  when  he  returned  to 
England ;  but  he  went  to  the  colopy  on  subsequent  occasions,  and  resided 


CASES  IN  CHANCERY.  321 


1839.-—  Bunbury  v.  Bunbury. 


there  for  different  periods  of  time.    He  died  in  England,  and  his  domicil 
appeared  to  have  been  always  in  England. 

On  the  occasion  of  his  marriage  with  Lydia  Prisca  Cox,  a  settlement  was 
made  whereby  certain  slaves  were  conveyed  to  trustees  on  trust  for  himself 
for  life,  with  remainder  to  his  wife  for  life ;  with  remainder  to  the  children 
of  the  marriage,  to  be  equally  divided  between  them  at  twenty-one  or  mar- 
riage. At  the  date  of  this  settlement,  he  held  no  land  which  was  subject 
to  the  law  of  Holland,  and  no  provision  was  made  for  the  event  of  his 
acquiring  any. 

In  the  month  of  March,  1812,  Mr.  Bunbury  married  Alicia  Lillie,  now  his 
widow,  the  defendant  Alicia  Bunbury,  and  pursuant  ta  articles  made  before 
the  marriage,  he  executed  a  settlement,  dated  the  29th  day  of  March,  1822, 
whereby  he  covenanted  to  vest  the  two  Demerara  plantations  in  trustees, 
subject  to  certain  mortgages,  on  trust,  to  pay  his  wife  5001.  for  pin-money, 
and  subject  thereto,  on  trust  for  himself  for  life ;  and  then  to  raise  the  sum  of 
30,000/.,  and  secure  a  jointure  of  2000/.  a  year  for  his  widow,  and  subject 
thereto,  to  the  issue  of  the  marriage  as  therein  mentioned.  The  30,000/.  was 
made  subject  to  the  appointment  of  Mr.  Bunbury,  and  in  default  of  appoint- 
ment, was  limited  to  the  children  of  the  first  and  second  marriage  equally ; 
but  Mr.  Bunbury  had  a  power  to  release  or  extinguish  the  charge  as  he 
thought  fit,  and  some  time  afterwards  he  exercised  that  power.  This  instru- 
ment purported  to  deal  with  the  property,  as  if  Mr.  Bunbury  had  the  entire 
dominion  over  it ;  and  no  notice  whatever  was  taken  of  any  claims  which 
might  be  made  by  the  children  of  the  first  marriage  under  the  law  of  Hol- 
land. 

*In  January,  1832,  he  had  five  children  of  the  second  marriage,  [*321] 
and  appeared  to  have  been  then  advised  or  to  have  considered,  that 
the  Dutch  law  might  interfere  with  his  power  of  disposing  of  his  property  in 
Demerara, — that  he  might  have  a  power  of  disposing  of  a  moiety  only,  and 
that  the  other  moiety  might  belong  in  equal  shares  to  his  children  of  both 
marriages ;  and  under  these  circumstances  he  made  a  will  dated  the  23d  day 
of  January,  1832,  and  thereby  devised  to  his  children  of  the  second  marriage, 
one  moiety  of  his  Demerara  estates,  in  augmentation  or  addition  to  the  shares 
of  the  other  moiety,  to  which  they  might  be  entitled  by  the  Dutch  law,  and 
subject  to  the  jointure  provided  for  his  wife  by  the  settlement  of  March,  1822, 
which  he  confirmed  as  far  as  he  could ;  but  supposing  that  each  of  his  two 
children  by  the  first  marriage  might  become  entitled  to  a  seventh  part  of  a 
moiety  of  the  plantations,  being  a  fourteenth  part  of  the  whole,  he  did,  as  far 
as  in  him  was,  confirm  such  fourteenth  part  to  each  of  such  two  children,  in 
case  they  were  entitled  thereto,  and  directed  that  the  negroes  comprised  in 
the  settlement  of  August,  1791,  should  be  equally  divided  between  them. 

He  made  a  first  codicil,  dated  the  27th  of  January,  1832,  and  a  second  dated 
the  10th  of  October,  1833,  and  by  the  latter,  after  providing  for  another  child 
bom  since  the  date  of  his  will,  he  recited,  that  as  owner  of  the  Demerara 
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estates,  he  had  become  entitled  to  a  very  considerable  sum  of  money  as  a 
compensation  for  emancipated  slaves  thereon,  and  thereupon  he  gave  all  such 
compensation  money  to  his  wife,  on  trust,  as  to  two  sums  of  1000/.,  for  the 
benefit  of  his  two  children  of  the  first  marriage,  with  remainder  to  their  chil- 
dren, respectively,  with  remainder  to  the  children  of  the  second  marriage ; 
and  he  directed,  if  the  children  of  the  first  marriage  or  either  of  them 
[*322]  should  give  any  trouble  or  annoyance,  or  "interfere  with  the  direc- 
tion or  control  of  his  estates,  by  litigation  or  any  affected  claim,  the 
bequests  made  to  them  to  be  void ;  and  he  directed  his  executrix  to  deduct 
all  sums  of  money  and  advancements  which  he  had  made,  paid  or  advanced 
or  might  be  chargeable  with  on  his  or  her  account,  from  and  against  any  claims 
they  might  set  up,  by  virtue  of  the  Dutch  law  or  otherwise. 

The  testator  made  two  other  codicils  to  his  will,  and  died,  leaving  the  two 
children  of  the  first  marriage,  and  eight  children  (one  of  them  posthumous) 
of  the  second  marriage  surviving  him. 

Since  his  death  the  children  of  the  first  marriage  had  claimed  and  they  now 
claimed,  to  be  entitled  to,  first,  a  moiety  of  the  whole  of  the  Demerara  planta- 
tions ;  secondly,  a  moiety  of  all  the  profits  which  had  been  made  by  the  cul- 
tivation of  the  plantations  since  the  death  of  their  mother  in  1800 ;  thirdly,  a 
moiety  of  the  slave  compensation  money ;  fourthly,  children's  parts  of  the 
other  moieties  of  the  estates  in  participation  with  the  children  of  the  second 
marriage ;  and  fifthly,  such  shares  of  the  testator's  personal  estate  as  the  laws 
and  usages  of  Demerara  might  entitle  them  to :  and  they  had  commenced 
legal  proceedings  in  Demerara  for  the  recovery  of  a  moiety  of  the  planta- 
tions. 

The  plaintiffs  in  this  cause,  were  the  seven  children  of  the  second  marriage 
who  were  born  in  the  testator's  lifetime,  and  they  filed  their  bill,  for  the  pur- 
pose of  having  their  rights  and  interests  under  the  settlement  of  March,  1822, 
and  under  the  will  and  codicils  declared  and  secured,  and  the  trusts  of  the 
settlement  carried  into  execution ;  and  they  prayed,  that  the  will  and 
[*323]  codicils  might  be  established,  and  the  trusts  thereof  *carried  into  ex- 
ecution, so  far  as  they  confirmed  the  settlement  or  were  consistent 
therewith ;  or  that  the  trusts  of  the  will  and  codicils  might  be  carried  into 
execution  without  reference  to  the  settlement :  and  the  bill  further  prayed  for 
the  usual  and  necessary  accounts  in  the  administration  of  the  estate :  for  an 
injunction  to  restrain  the  defendants  from  prosecuting  their  claims  in  Deme- 
rara :  and  for  a  manager  and  consignee. 

The  plaintiffs,  the  defendant  Alicia  Bunbury,  who  was  the  testator's  widow 
and  legal  personal  representative,  John  Pirie,  a  trustee  of  the  settlement  of 
March,  1822,  and  the  defendant  Hugh  Mills  Bunbury  were  all  of  them  resi- 
dent in  this  country ;  the  Countess  De  Vigny  was  domiciled  with  her  hus- 
band in  France,  but  they  had  appeared  in  this  cause  and  answered  the  bill : 
no  party  having  any  right  to  or  interest  in 'the  property,  was  resident  in 
Demerara. 
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A  motion  was  now  made,  on  the  part  of  the  plaintiffs,  for  an  injunction  to 
restrain  Hugh  Mills  Bunbury,  Alfred  Victor,  Count  de  Vigny  and  Lydia 
Jane  his  wife  from  prosecuting  the  said  proceeding  or  any  proceedings  in 
any  court  of  the  colony  of  Demerara,  to  recover  possession  of  the  plantations, 
estates,  stock  or  effects  of  the  testator  in  Demerara,  and  for  a  manager  of  the 
estates,  and  a  consignee  of  the  produce. 

Mr.  PembertoTtj  Mr.  G.  Richards  and  Mr.  L.  Wigram,  in  support  of  the 
motion,  contended,  that  there  could  be  no  question  as  to  the  jurisdiction  of 
this  court  to  interfere  and  prevent  a  party  from  prosecuting  legal  proceedings 
in  another  country,  where  equity  required  such  an  interference : 
Beckford  v.  Kemble^a)  Kennedy  v.  *The  Earl  of  Cassillis,(b)  [*324] 
Bushby  v.  Mundayy(c)  Harrison  v.  Gurney^d)  Lord  Portarling- 
ton  v.  Soulby.{e)  The  Marquis  of  Breadalbane  v.  The  Marquis  of  Chan- 
dos.{g) 

That  the  numerous  questions  arising  between  the  parties  in  this  cause 
would  be  much  more  conveniently  determined  in  this  court  alone.  That  the 
principal  point,  was  not  as  to  what  was  the  Dutch  law,  but  was  a  question  of 
international  law,  on  which  there  existed  the  greatest  doubt,(A)  and  might  be 
equally  well  decided  in  this  country  as  in  Demerara  ;  besides  this,  there 
were  many  other  questions  arising  out  of  these  matters  which  could  only  be 
determined  in  this  country.  First,  there  was  a  question  as  to  the  effect  of 
the  ante-nuptial  contract  previous  to  the  first  marriage ;  next,  there  was  a 
question  of  election  ;  thirdly,  the  effect  of  the  laches  of  the  parties  for  thirty- 
nine  years,  during  which  other  persons  had  acquired  rights  in  the  property 
for  valuable  consideration,  was  also  to  be  determined  ;  fourthly,  there  were 
questions  on  the  slave  compensation  money ;  as  to  the  personal  estate  of  the 
testator ;  and  as  to  the  effect  of  the  settlement  on  the  second  marriage :  in  addi- 
tion to  all  these  questions,  accounts,  similar  to  partnership  accounts,  of  the 
moneys  expended  on  the  estate  by  the  testator,  and  accounts  of  moneys  paid 
by  the  testator  for  the  maintenance  and  advancement  of  the  children  of  the 
first  marriage  must  be  taken ;  that  all  these  points  could  be  settled  in  Eng- 
land alone,  where  all  the  necessary  parties  had  appeared,  whereas  the  pro- 
ceedings in  Demerara,  where  none  of  the  parties  resided,  could  determine  the 
bare  right  to  the  land  alone,  which  was  of  little  value  without  the  personalty 
attached  to  it. 

*That  the  conflict  of  decision  which  might  take  place  between    [#325] 
the  Privy  Council  on  appeal  from  the  colony,  and  the  House  of 
Lords  on  appeal  from  this  court,  would  be  avoided,  by  this  court  determining 
the  various  questions  between  the  parties. 
Mr.  Burge,  for  the  widow,  supported  the  application! 
Mr.  Spence  and  Mr.  Wood,  for  Mr.  Pirie,  the  trustee. 

(a)  1  Sim.  &  Sta.  7.  (b)  2  Swan.  313.  (c)  5  Mad.  297. 

(</)  2  Jac.  &  W.  563.  («)  Mylne  &  K.  104.  (g)  2  Myl.  &  Cr.  711. 

(A)  1  Barge's  Colonial  and  Foreign  Law,  599.    Story,  [Conflict  of  Laws,]  132.    [$  142  tt  seq.] 
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Mr.  Kinder sley  and  Mr.  O.  Turner,  contra,  contended  that  the  right  to 
land  was  to  be  determined  by  the  law  of  the  country  where  the  land  was 
situate,  The  Attorney  General  v.  Stewart,(a)  Elliott  v.  Lord  Minto,(b) 
Martin  v.  Martin  ;(c)  and  that  real  actions  ought  to  be  left  to  the  determina- 
tion of  the  courts  of  the  country  in  which  the  land  was ;  that  this  court  never 
interfered  with  the  jurisdiction  of  foreign  or  colonial  courts,  except  in  those 
cases  where  some  personal  equity  was  made  out  against  the  party  proceeding 
there ;  even  an  action  of  ejectment  in  this  country  would  not  be  stopped  by 
this  court,  unless  a  personal  equity  were  made  out  against  the  plaintiff  at 
law ;  here,  although  such  personal  equity  had  been  charged  by  the  bill,  it 
had  been  denied  by  the  answer. 

That  a  question  of  Dutch  law  must  be  determined  in  this  case ;  and  it 
would  be  a  much  more  satisfactory  mode  of  proceeding  to  obtain  the  solemn 
decision  of  a  court  of  competent  jurisdiction  in  Demerara  on  the  point,  than 
to  have  it  decided  upon  an  inquiry  before  the  Master  upon  the  opinions  of 
Dutch  advocates. 

That  the  possibility  of  a  conflict  of  decision  between  the  House  of 
[*326]  Lords  and  the  Privy  Council,  was  not,  *of  itself,  a  sufficient  reason 
for  the  court  taking  to  itself  jurisdiction  over  matters,  which  ought 
properly  to  be  determined  by  another  court ;  for  if  such  were  the  case,  this 
court  would  take  an  exclusive  jurisdiction  in  every  case  of  a  disputed  will 
which  related  to  realty  and  personalty,  in  which  the  courts  of  common  law 
and  the  House  of  Lords  might  decide  in  one  way  as  to  the  validity  of  the 
will  as  regarded  the  real  estate,  and  the  Ecclesiastical  Courts  and  the  Privy 
Council  another  way  as  regarded  the  personalty.  They  cited  Farqukarson 
v.  Seton.(d) 

Mr.  Pemberton,  in  reply. 

May  24. — The  Master  op  the  Rolls  : — The  defendants  insist,  that 
the  right  to  the  land  depends  on  the  law  of  Holland,  and  ought  to  be  deter- 
mined by  the  courts  6f  Demerara,  which  are  competent  to  decide  upon  the 
title,  and  give  possession  accordingly ;  and  I  should  concur  with  the  argu- 
ment against  this  motion,  which  has  been  addressed  to  me  on  their  behalf, 
if  nothing  more  than  an  insulated  question  of  title  to  land  in  Demerara  were 
in  litigation  between  these  parties,  or  if  that  question  were  only  affected  by  a 
case  of  election  arising  on  the  will  and  codicils  of  the  testator,  or  by  the 
alleged  acquiescence  in  the  testator's  title,  which  is  denied  by  the  answer. 

But  it  does  not  appear  to  me,  that  the  matter  in  controversy  between  the 
parties,  can  be  decided  by  the  determination  of  an  insulated  question  of  title 
to  land  in  Demerara. 

The  testator's  property  in  Demerara  consisted  partly  of  land  or  im- 
[*327]    movable  property,  and  partly  of  cattle,  ^implements,  and  other  mova- 
ble property  or  personal  estate.    With  respect  to  the  Dutch  law,  as 

(a)  2  Mer.  156,  (6)  6  Mad.  16.  (c)  2  Run.  &  M.  507.  (<Q  5  Rum.  45. 
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applicable  to  the  property  of  persons  married  in  Holland  and  domiciled  there, 
no  question  has  been  raised  in  argument.  The  law  of  community  prevails, 
if  not  excluded  by  ante-nuptial  contract ;  and  the  communio  bonorum  omnium 
and  the  communio  quastuum  extend  to  both  real  and  personal  estate — to 
movable  as  well  as  to  immovable  property.  The  law  is  so  stated  in  the 
answers  of  the  defendants,  and  they  claim  distinctly,  a  moiety  of  the  lands, 
and  of  all  the  rents  and  profits  thereof,  which  were  received  by  the  testator 
subsequently  to  the  death  of  his  first  wife  ;  and  they  further  insist  upon  their 
right  to  all  such  share  of  the  testator's  personal  estate,  as  they  may  be  entitled 
to,  according  to  the  laws  and  usages  of  Demerara.  The  claim  to  a  share  of 
the  personal  estate  is  advanced  somewhat  obscurely  and  cautiously,  but  in 
such  a  manner  as  to  save  any  right  which  the  defendants  may,  on  any  occa- 
sion, be  enabled  to  substantiate,  and  I  must  understand  the  defendants  to 
claim  such  right,  as  the  law  of  community  would  give  them. 

With  respect  both  to  the  land  and  the  personalty,  the  question  will  be,  how 
far  the  law  of  community  is  affected  by  the  circumstances  that  the  husband 
and  wife  were,  at  the  time  of  their  marriage,  English  subjects  domiciled  or 
deemed  to  be  domiciled  in  England ;  that  an  ante-nuptial  settlement,  mak- 
ing provision  for  the  wife,  was  made ;  that  the  marriage  was,  or  must  be 
deamed  to  have  been,  solemnised  in  England ;  and  that  the  parties  continu- 
ed to  be  domiciled,  or  must  be  deemed  to  have  been  domiciled  in  England, 
up  to  the  time  of  their  respective  deaths.  From  the  authorities  which  were 
cited  at  the  bar,  and  from  others  to  which  I  have  been  guided  by  the  very 
valuable  work  of  Mr.  Burge — a  work  containing  extensive  and  ac- 
curate information  *which  greatly  facilitates  the  investigation  of  [*328] 
questions  of  this  nature,  and  tends  to  the  correct  decision  of  the 
causes  in  which  they  arise,  it  appears,  that  the  most  eminent  jurists  have  dif- 
fered greatly  in  opinion  upon  the  effect  of  such  circumstances ;  and  as  to  the 
extent  to  which  the  lex  loci  contractus  and  the  law  of  the  domicil  of  the 
parties  ought  to  prevail. 

I  do  not  think  it  necessary  or  proper,  to  intimate  any  opinion  upon  the 
effect  which  these  circumstances  may  have  upon  the  title  to  the  land :  but 
whatever  it  may  be,  it  cannot  be  precisely  the  same,  as  that  which  the  same 
circumstances  may  have,  upon  the  right  to  the  personalty. 

The  claim  of  the  defendants,  as  regards  the  land,  rests  upon  this :  that 
according  to  the  general  law  of  all  countries,  the  title  to  land  depends  upon 
the  law  of  the  country  in  which  the  land  is  situate.  But  according  to  the 
same  general  law,  the  title  to  personal  estate  depends  upon  the  law  of  the 
country  in  which  the  owner  is  domiciled :  and  if  according  to  the  argument 
of  the  defendants,  a  domiciled  Englishman,  who  is  a  married  man,  cannot 
purchase  a  plantation  in  Demerara  without  making  his  wife  partner  or  tenant 
in  common  with  him  in  the  land,  it  would  not  follow,  that  she  acquired  any 
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interest  whatever  in  any  personal  estate,  stock,  implements  or  effects,  which 
'  he  might  have  purchased  with  the  land  or  afterwards  placed  upon  it.[l] 
By  the  law  of  England,  all  the  personal  estate  which  Mr.  Bunbury  pos- 
sessed or  acquired  during  the  life  of  his  first  wife  was  his  own,  and  was  not 
subject  to  any  claim  which  she  could  have  made  to  be  partner  or  to  hold  in 
;  community  with  him;    and  if  the  general  law  is  to  govern  this 

[#329]  question,  she  had  no  claim  to,  or  interest  *in  the  money,  with  which 
he  bought  the  estate,  or  the  money  by  means  of  which  he  stocked 
imd  cultivated  the  plantations,  or  the  cattle,  implements  and  effects,  which 
Svere  upon  the  estate  at  the  time  of  her  death.  The  defendants,  however, 
Claim  a  share  of  the  testator's  personal  estate  (not  indeed  confining  their 
claim  to  personal  estate  in  Demerara,)  but  they  claim  a  share  of  the  testa- 
tor's personal  estate  by  the  law  and  usages  of  Holland ;  and  I  conceive  that 
they  must  intend  to  raise  the  question,  whether  the  law  of  Holland  is  or  is 
hot  to  prevail  in  this  respect,  and  to  contend  for  the  affirmative. 

The  defendants  therefore,  claim  the  benefit  of  a  species  of  partnership,  and 
to  be  entitled  to  a  share  of  the  partnership  property,  consisting  partly  of  real 
and  partly  of  personal  estate.    By  the  general  law,  the  real  estate  situate  in 
Demerara,  is  subject  to  the  law  of  Holland,  and  the  personal  estate  anywhere 
.Situate,  is  subject  to  the  law  of  England.[2]    But  the  defendants  insist,  that 
in  this  case,  both  the  real  and  personal  estates  are  subject  to  the  laws  of  Hol- 
laud,  and  claim  to  be  entitled  to  accounts  of  what  is  due  to  them  accordingly. 
Outof  this  claim  many  considerations  arise.    Is  the  claim  of  the  defendants 
'.  to  have  any  part  of  the  testator's  personal  estate  subjected  to  the  law  of  com- 
munity, a  claim  which  is  to  be  determined  by  the  law  of  Holland,  or  would 
\tnis  court  be  under  any  obligation  to  submit  to  the  decision  of  any  Dutch 
«purt  upon  the  subject?    If  no  part  of  the  personal  estate  be  or  ever  was  sub- 
ject to  the  law  of  community,  what  effect  would  that  circumstance  have 
upon  the  question,  whether  the  land  was  subject  to  the  law  of  commu- 
nity ?    Is  it  consistent  with  the  law  of  community,  independently  of 
[*330]    *special  contract,  that  only  part  of  the  property  of  the  conjoints  should 
be  subject  to  it  ?    And  supposing  it  to  be  determined  by  the  law  of 
Holland,  that  the  land  was  subject  to  the  law  of  community,  though,  under 
the  circumstances  of  the  marriage  and  domicil,  the  personal  estate  was  not, 
and  consequently,  that  (considering  the  case  as  a  partnership  in  the  land)  the 
whole  purchase  money  was  paid  by  one  partner,  and  the  whole  expense  of 
cultivation  defrayed  by  him,  would  he  or  not,  have  any  just  or  equitable  claim 
to  be  reimbursed  his  advances,  by  the  partners  so  unexpectedly  forced  upon 

[1]  Rights  dependent  on  the  nuptial  contract  are,  as  far  as  regards  personal  property,  governed 
by  the  lex  loci  contractus.  Decoucke  v.  Save  tier,  3  Johns.  Ch.  Rep.  190.  But  whether,  as  re- 
gards real  property,  such  rights  are  to  he  governed  by  the  lex  loci  contractus,  or  the  lex  loci  rei 
*t*«,  is  a  more  embarrassed  question.     Story's  Confl.  of  Laws,  §  146,  et  seq.  §  158,  159.  , 

[2]  Vide  MCormick  y.  Sullivant,  10  Wheat  202.  Johnson  v.  Rushford,  1  Rus.  &  M.  249. 
Chapman  v.  Robertson,  6  Paige,  630.  Havcley  v.  James,  7  Paige,  213.  Burt  v.  Young,  9  Sim. 
190.    Bentinck  v.  WilUnk,  2  Hare,  1. 
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him  by  the  laws  of  Holland,  and  who  are  now  demanding  their  share  of  the 
land  ?  And  if  there  be  any  such  equitable  claim,  would  effect  be  given  to  it 
as  a  lien  on  the  land  under  the  Dutch  law,  or  would  it  be  an  equity  only  to 
be  made  available  by  the  English  law,  and  enforced  not  in  rem  by  the  law 
of  Holland,  but  in  personam  by  the  jurisdiction  which  this  court  has  over 
the  parties  ?  These  are,  I  am  sorry  to  say,  by  no  means  all  the  questions 
which  may  have  to  be  discussed ;  and  it  appears  to  me,  that  the  question  as 
to  the  personal  estate  cannot  be  decided  by  the  law  of  Holland  alone ;  and 
that  if  a  moiety  of  the  land  should,  according  to  the  law  of  Holland,  be  de- 
cided to  belong  to  the  defendants,  there  may  still  be  questions,  to  be  decided 
according  to  the  principles  of  equity  acted  upon  in  this  court,  before  it  can  be 
determined  that  the  defendants  ought,  in  equity,  to  take  for  themselves  the 
moiety  of  the  land  which  may  be  adjudicated  to  them. 

If  the  real  estate  in  Demerara  is  to  be  considered  by  the  law  of  the  colony, 
as  a  partnership  property,  it  is  neverthless  partnership  property  belonging  to 
English  subjects.  It  must  be  dealt  with  in  connection  with  the  other,  if  there 
be  other,  partnership  effects,  and  must  be  held  subject  to  all  the  just 
claims  which  may  be  made  *upon  it ;  and  then  comes  the  question,  [*331] 
whether  it  would  be  just  to  permit  the  defendants  to  withdraw  their 
alleged  share  of  the  land  from  the  mass  of  the  paftnership  property  or  from 
the  estate  of  the  testator,  by  a  separate  proceeding,  which  does  not  and  cannot 
take  into  consideration  all  the  questions  which  must  be  determined  here,  be- 
fore it  can  appear  whether  they  have  a  clear  equitable  as  well  as  legal  title  to 
the  land  which  they  claim. 

Under  all  these  circumstances,  having  regard  to  the  questions  between  the 
parties,  to  the  accounts  which  must  be  taken  for  the  purpose  of  giving  effect 
to  the  claim  of  the  defendants,  if  substantiated  to  any  extent,  and  seeing  that 
such  accounts  can  only  be  taken  here  where  the  parties  are,  the  ends  of  jus- 
tice do  appear  to  me  to  require,  that  the  defendants  should  not  be  permitted 
to  proceed  in  Demerara  to  take  possession  of  their  alleged  share  of  the  land, 
and  that  the  estate  should,  for  the  benefit  of  all  parties,  be  protected  by  a 
manager  and  consignee  till  their  rights  are  determined. 

But  if  possession  be  not  taken  and  no  execution  be  sued  out,  there  may  be 
a  convenience  in  permitting  the  defendants  to  proceed  to  make  out  their  right 
to  a  share  of  the  land,  so  far  as  to  obtain  judgment  or  sentence  in  their  favor, 
if  the  law  of  the  colony  should  entitle  them  to  it.  And  the  plaintiffs  ought,  I 
think,  to  consent  (as  was  done  in  Beckford  v.  Kemble)  to  any  order  to  be 
made  in  the  suit  in  Demerara,  which  this  court  shall  at  any  time  think  rea- 
sonable. 


May  29. — The  case  was  again  argued  on  the  form  of  the  order  to  be 
made. 

The  Master  op  the  Rolls  :— The  question  on  the  present  oc-    [*332] 
casion  is,  whether  the  court  ought  to  assume  jurisdiction  of  the  mat- 
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ters  which  are  in  controversy  between  these  parties  and  to  determine  the 
questions  between  them,  or  whether  they  ought  to  be  determined  in  the  court 
of  Demerara. 

On  that  question  I  have  already  expressed  my  opinion,  for  the  purpose  of 
this  motion,  and  subsequent  reflection  has  not  given  me  any  reason  to  alter 
it;  at  the  same  time,  it  is  right  I  should  say  that  I  am  fully  sensible  of  the 
many  difficulties  which  attend  cases  of  this  kind.  There  are  questions  of 
the  greatest  nicety  and  complexity  arising  between  these  parties,  and  I  am 
perfectly  aware  how  easy  it  may  be  to  make  a  slip  in  endeavoring  to  come  to 
a  right  conclusion  on  the  subject. 

Having  formed  my  opinion  that  this  court  ought  to  have  jurisdiction  of 
the  case,  it  is  my  duty  towards  those  who  will  be  affected  by  the  order  I  make, 
not  to  place  them  in  a  worse  situation  than  is  absolutely  necessary  for  the 
purpose  of  the  proceedings  in  this  cause ;  and  therefore,  I  feel  myself  bound 
to  place  the  defendants  in  the  best  situation  in  which  I  can,  having  regard  to 
the  circumstance,  that  it  may  ultimately  appear 'that  they  are  entitled  to  the 
share  of  the  property  which  they  now  demand;  and  as  far  asi  can,  under 
present  circumstances,  I  must  enable  them  to  get  possession  of  that  which 
may  be  their  right,  as  soon  as  it  shall  be  determined  to  be  theirs,  if  that  event 
shall  happen. 

A  collateral  question  has  given  rise  to  the  long  discussion  of  this  morn- 
ing,— a  discussion  which  I  do  not  in  any  degree  regret ;  on  the  con- 
[*333]  trary,  I  should  say  that  I  *have  derived  considerable  assistance  from 
looking  at  this  question  in  different  points  of  view.  The  question  is, 
whether  I  can,  on  the  present  occasion,  avail  myself  of  any  proceedings  which 
may  be  carried  on  in  Demerara,  for  the  purpose  of  assisting  the  court  in  de- 
termining the  real  questions  between  the  parties  in  the  cause,  when  they 
come  on  for  a  final  adjudication.  There  are  various  very  complicated  ques- 
tions in  controversy ;  some  of  those  questions  may  depend  upon  or  be  most 
materially  influenced  by  the  law  of  Holland,  and  there  is  a  proceeding  now 
pending  before  a  competent  court,  which  adjudicates  according  to  the  law  of 
Holland,  which  has  been  adopted  by  the  parties  who  are  to  be  restrained  by 
the  order  which  I  am  now  to  make. 

The  law  of  Holland  will  come  into  question  and  have  to  be  ascertained  in 
the  proceedings  here.  The  question  now  raised  is,  whether  those  proceedings 
which  have  been  commenced  in  Demerara  can  be  so  conducted,  as  to 
arrive  at  a  conclusion  which  will  assist  in  the  determination  of  what  is  the 
law  of  Holland  in  regard  to  the  circumstances  of  this  case.  Now  it  is  to  be 
observed,  that  I  have  scarcely  the  means,  and  if  I  have  the  means,  they  have 
not  been  pointed  out  to  me  at  the  bar,  by  which  I  can  compel  the  parties  so 
to  conduct  themselves  in  the  proceedings  in  Demerara,  as  to  raise  all  the 
questions,  and  to  lead  to  such  a  conclusion  as  will  really  afford  this  court  the 
means  of  adjudicating  with  greater  satisfaction  than  it  could  otherwise  do ; 
for  I  know  of  nothing  which  is  to  prevent  the  defendants  in  those  proceed- 
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ings  in  Demerara,  from  confessing  judgment,  and  thereby  precluding  all 
decision  of,  and  withdrawing  all  attention  of  the  court  from  the  points,  which 
for  the  purpose  of  this  suit,  it  would  be  convenient  to  determine,  and  thus 
leave  the  plaintiffs  nothing  but  that  which  is  the  bare  right  on  the  judgment 
so  obtained. 

•The  plaintiffs  in  this  cause,  h^ve  more  than  once,  on  the  present^  [*334 
occasion,  offered  to  give  judgment  or  sentence ;  they  have  said,  let 
further  expense  be  spared,  and  we  are  willing  to  confess  judgment  or  sentence 
in  that  court,  and  which  of  course  will  have  to  be  dealt  with,  according  to  the 
rights  of  the  parties,  as  they  may  be  determined  in  this  court.  The  defend- 
ants here,  insist  on  going  on  and  having  a  controversy  in  Demerara,  but  they 
have  not  pointed  out  to  me,  the  means  by  which  I  am  to  compel  it  to  take  place  ; 
and  for  anything  I  know  td  the  contrary,  if  I  were  to  say  that  the  defendants 
here  should  be  at  liberty 'to  proceed  in  the  colonial  court,  the  very  next  pro- 
ceeding in  that  court  would  be  an  admission  by  the  plaintiffs  that  the  defend- 
ants are  entitled  to  sentence  in  that  court,  and  then  nothing  whatever  would 
be  obtained.  It  is  undoubtedly  competent  for  this  court  to  direct  the  parties 
so  to  conduct  themselves  in  any  proceedings  here  or  elsewhere^as  to  raise  the 
necessary  questions  which  it  is  important  to  have  decided  bet  wen  them  ;  but 
it  has  not  been  suggested  to  me  that  I  ought  not  to  give  any  directions  in  that 
respect;  and  I  think  that  it  is  not  a  convenient  occasion,  on  a  motion  of  this 
kind,  for  the  court  to  determine  the  sort  of  direction  which  Qught  to  be  given, 
even  it  could  be  satisfactorily  given ;  it  would  be  a  more  fit  opportuity  to  give 
such  directions  when  the  cause  came  on  for  hearing,  whpn  every  thing  that 
was  in  controversy  between  the  parties  was  completely  brought  forward,  and 
the  court  was  in  possession  of  all  the  evidence  which,  they  thought  fit  to 
produce. 

With  regard  to  the  first  object  which  I  think  it  is  my  duty  to  attend  to, 
namely,  to  place  the  defendants  in  as  good  a  situation  as  I  can,  that  might 
be  accomplished  by  ordering  the  defendants  in  the  proceedings 
*in  Demerara  to  give  judgment  or  sentence  at  once.  It  has  occurred  [*335] 
to  me,  however,  in  the  course  of  the  present  discussion,  that  although 
in  one  sense  this  might  be  a  perfectly  right  and  proper  course  of  proceeding, 
yet  I  might,  nevertheless  be  doing  something  which  might  be  prejudicial  to 
the  parties  and  to  the  court,  if,  by  concluding  these  proceedings  by  sentence 
or  judgment,  I  deprived  the  court  of  the  means  of  availing  itself  of  those  pro- 
ceedings with  the  directions  that  may  be  found  proper  to  be  given,  on  the 
bearing  of  the  cause;  and  though  I  confess,  that  when  this  matter  was  under 
ray  consideration  before,  I  was  exceedingly  desirous  to  avail  myself  of  those 
proceedings,  and  am  now  desirous  of  availing  myself  of  those  proceedings 
hereafter,  if  I  can  do  so,  yet,  under  the  circumstances  to  which  1  am  now 
brought,  I  do  not  think  that  I  have  the  means  of  giving  those  directions, 
which  are  necessary  for  the  purpose  of  enabling  me  to  have  all  the  benefit, 
which  I  may  possibly  derive  hereafter,  from  some  of  the  proceedings  in  that 
court 
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What  I  think  is  proper  to  be  done  at  present,  is  this,  not  to  stay  these  pro- 
ceedings unless  the  plaintiffs  in  this  cause,  who  are  the  defendants  there,  will 
consent  to  confess  judgment  or  to  submit  to  any  order  whatever  that  this 
court  may  at  any  time  think  reasonable,  with  respect  to  the  proceedings  at 
Demerara.  If  they  think  fit  to  consent  and  bind  themselves  to  do  that,  then, 
I  think,  I  do  all  I  ought  to  door  can  do,  without  actually  depriving  myself  of 
the  means  of  availing  myself  hereafter  of  those  proceedings  in  Demerara.  This 
I  am  as  anxious  to  do  as  the  parties  can  possibly  be,  when  the  time  comes 
that  1  can  do  it  effectually  and  properly ;  but  it  may  turn  out  to  be  wholly- 
unnecessary  to  do  so — it  may  turn  out  that  by  the  proceedings 
[•336]  #between  these  parties,  it  cannot  be  effectually  done ;  but  I  do  not 
wish  to  deprive  myself  of  the  means,  if  I  should  be  able  to  avail  my- 
self of  them,  of  doing  so,  on  any  future  occasion.  If  therefore,  the  plaintiffs 
here  will  consent,  I  will  make  that  order. 

It  was  ordered  that  the  plaintiffs  and  the  widow  "  undertaking  to  submit 
to  and  carry  into  effect  any  order  which  the  court  might  hereafter  think  fit  to 
make,  with  respect  to  the  proceedings  instituted  in  the  colony  of  Demerara, 
by  the  defendants,  H.  M.  Bunbury  and  A.  V.  Count  de  Vigny  and  wife,  as 
in  the  pleadings  mentioned,"  that  the  defendants  be  restrained  from  prosecut- 
ing any  proceedings  in  Demerara,  to  recover  possession  of  the  plantations,  or 
any  stock  or  effects  upon  or  belonging  to  the  same.  And  the  court  referred 
it  to  the  Master  to  appoint  a  consignee  and  manager  of  the  estates.(a) 


[*337]  'Haydon  v.  Bell. 

1838:  November  14. 

A  party  contracted  for  the  purchase  of  the  benefit  of  an  agreement  for  the  lease  of  a  public  house, 
and  also  of  the  stock  and  good  will ;  he  entered  into  possession  before  the  lease  had  been  grant- 
ed, paid  part  of  the  purchase  money  and  mortgaged  his  interest:  Held,  that  after  this  mode 
of  dealing  he  was  not  entitled  to  call  for  the  production  of  the  lessor's  title,  or  for  evidence  that 
the  lease  was  made  in  conformity  with  the  power  under  which  it  was  granted. 

In  December,  1833,  a  Mr.  Hynde  had  agreed  to  grant  to  the  plaintiff,  Mrs. 
Haydon,  a  lease  of  a  public  house,  upon  her  completing  certain  repairs 
thereof  to  the  satisfaction  of  his  surveyor.  Mrs.  Haydon,  who  was  in  pos- 
session, completed  the  repairs,  and  in  August,  1834,  before  any  lease  had  been 
granted  to  her,  she  entered  into  an  agreement  with  the  defendant  Henry  Bell, 
who  acted  on  behalf  of  the  defendant  Ann  Bell,  to  sell  all  her  interest  in  the 

(a)  Affirmed  by  the  Lord  Chancellor,  19th  June,  1839.  [That  this  court  has  authority  to  re- 
strain proceedings  in  a  foreign,  as  well  as  a  domestic  court,  when  the  parties  to  be  affected  are 
within  its  jurisdiction,  see  2  Myl.  &  Cr.  728,  n.  1.  Bcckford  v.  Kemble,  1  Sim  &  Stu.  7,  16,  n. 
g.  Olascott  v.  Lang,  3  Myl  &.  Cr.  451,  459,  n.  1.  Booth  v.  Leycester,  id.  459.  S.  C.  1  Keen, 
580.    Wedderburn  ▼.  Wedderhurn,  4  Myl.  &  Cr.  585.    S.  C.  2  Beav.  2Q8.] 
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property  and  good  will  of  the  business ;  the  agreement  being  in  the  following 
terms: — 

"  Flying  Horse,  Oxford  Street. — Mrs.  Elizabeth  Haydon  agrees  to  sell 
the  lease  of  above  house,  having  twenty  years  and  upwards,  at  a  rental  of 
110/.  per  annum,  to  Ann  Bell  at  the  sum  of  2050/. ;  the  goods,  fixtures  and 
stock  now  on  the  premises  to  be  paid  for  in  the  usual  way  of  valuation  ;  pos- 
session and  completion  to  be  on  or  before  the  28th  August,  instant ;  all  rent, 
taxes  and  gas  to  be  cleared,  up  to  the  time  of  possession,  and  broken  windows 
allowed  for ;  Mrs.  Haydon  to  do  all  the  repairs,  to  obtain  Mr.  Hardwick's(a) 
certificate  to  enable  the  lease  to  be  granted ;  the  expense  of  assignment,  <fcc, 
to  be  paid  jointly ;  1200/.,  part  of  the  purchase  money,  is  to  remain  on  secu- 
rity of  the  lease,  with  Henry  Bell's  notes  for  three  years,  at  5/.  per  cent.,  pay- 
able half  yearly.  The  said  Elizabeth  Haydon  not  to  carry  on  or  be  in  any 
*  way  interested  in  the  business  of  a  victualler  or  retailer  of  beer,  at  any  house 
within  half  a  mile  of  said  Flying  Horse,  during  the  occupancy  of  the 
•said  Ann  Bell  or  Henry  Bell  or  any  other  person  on  their  account,  [*33S] 
under  the  forfeiture  or  agreed  penalty  of  500/. 

"August  9th,  1834. 

"  E.  Haydon.  For  Ann  Bell,  Henry  Bell? 

Possession  of  the  property  and  of  the  stock  in  trade  was  delivered  to  A. 
Bell  and  H.  Bell  on  the  2d  of  September,  1834,  when  the  stock  was  paid  for, 
and  850/.  was  paid  by  A.  Bell  on  account  of  the  purchase  of  the  plaintiff's  in- 
terest in  the  property.  On  the  same  day,  Henry  Bell  gave  to  the  plaintiff 
his  promissory  note  in  writing,  bearing  date  the  2d  September,  1834,  as  fol- 
lows : — 

"  London,  2d  September,  1834. 

"  £1200.  Three  years  after  date,  I  promise  to  pay  Mrs.  Elizabeth  Haydon 
the  sum  of  1200/.,  on  the  lease  of  the  Flying  Horse  public  house  Oxford 
Street,  (deposited  as  a  security  for  said  1200/.,)  being  delivered  up,  with  in- 
terest at  5/.  per  cent.,  payable  half  yearly. 

"Henry  Bell" 

"  Mr.  Henry  Bell,  10  Oxford  Street." 

Another  memorandum  of  agreement,  bearing  date  the  2d  September,  1834, 
was  signed  by  the  plaintiff  and  Henry  Bell,  and  was  as  follows  : — 

"  Miss  Ann  Bell  having  agreed  with  me  to  purchase  the  lease  of  my  house, 
the  Flying  Horse,  No.  2  Oxford  Street,  for  a  term  of  twenty  years  and  up- 
wards at  the  rental  of  110/.,  for  the  sum  of  2050/.,  and  I  having  agreed  to  let 
the  sum  of  1200/.  on  security  of  Mr.  Henry  Bell  of  No.  10  Oxford  Street,  by 
his  giving  a  note  of  hand  three  years  after  date  for  the  said  sum  of  1200/., 
bearing  interest  at  5  per  cent.,  the  interest  payable  half  yearly,  and 
also  a  deposit  by  the  said  Ann  Bell  of  an  Agreement  for  the  before  [#339] 
mentioned  lease,  and  also  the  lease,  as  soon  as  the  same  shall  be  as- 

(a)  The  surveyor. 
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signed  by  the  said  Elizabeth  Haydon  to  Ann  Bell,  as  a  further  security ;  I 
hereby  agree,  at  any  time  within  the  said  three  years,  on  payment  of  the  said, 
note  of  hand  for  the  sum  of  1200/.  with  the  interest  thereon,  to  deliver  to 
Henry  Bell  on  demand  the  lease  of  the  said  premises  before  described,  with  a 
proper  assignment  of  the  same,  according  to  the  terms  and  conditions  of  an 
agreement  bearing  date  August  9th,  1834,  and  made  between  myself  of  the 
one  part  and  Ann  Bell  of  the  other  part :  and  I  also  further  agree  to  allow 
Ann  Bell  to  carry  on  the  business  of  the  said  house  in  any  name  until  the 
next  transfer  day  of  transferring  licenses  for  the  borough  of  Marylebone,  and 
fully  authorize  her  to  act  as  ray  agent  for  that  purpose  during  the  period  be- 
fore stated." 

On  the  same  day  Ann  Bell  assigned  her  interest  in  the  contract  to  Henry 
Bell.  The  certificate  of  the  lessor's  surveyor  having  been  obtained,  the  lessor, 
on  the  27th  of  November,  1834,  by  virtue  of  a  power  reserved  to  him,  granted 
a  lease  of  the  property  to  the  plaintiff. 

Henry  Bell,  in  February,  1835,  borrowed  of  Messrs.  Young  &  Bainbridge 
a  sum  of  500Z.  on  which  occasion  Ann  Bell  and  Henry  Bell  entered  into  an 
agreement  with  Messrs.  Young  &  Bainbridge,  by  which  Henry  Bell  agreed 
to  pay  the  1200/.  still  due  to  the  plaintiff,  and  that  after  payment  of  the  1200/. 
the  lease  should  be  assigned  to  Messrs.  Young  <fc  Bainbridge  for  securing 
the  500/ ;  and  Ann  Bell  and  Henry  Bell  agreed  to  do  all  necessary  acts  for 
procuring  the  assignment  of  the  lease  to  Messrs.  Young  &  Bainbridge. 

The  defendants  having  refused  to  complete  their  purchase,  this 

[*340]    bill  was  filed  against  Ann  Bell,  Henry  *Bell  and  Messrs.  Young  & 

Bainbridge,  praying  a  specific  performance  of  the  contract,  "  so  far  as 

the  same  remained  unperformed,  by  payment  of  the  1200/.  and  interest,"  and 

in  default,  that  thte  defendants  might  be  foreclosed. 

The  defendants,  by  their  answer,  insisted  that  there  had  been  misrepresen- 
tations on  the  part  of  the  plaintiff;  that  the  plaintiff  was  bound  to  show  the 
lessor's  title,  or  at  least  to  show  that  the  power  under  which  the  lease  had 
been  granted,  had  been  duly  executed. 

Ann  Bell  also  filed  a  cross  bill,  to  set  aside  the  contract  on  the  ground  of 
fraud ;  which  being  unsupported  by  evidence,  was  dismissed  with  costs. 

It  was  proved  that  the  defendants  had  been  informed  that  the  new  lease 
was,  with  one  exception,  to  contain  clauses  and  covenants  similar  to  those 
in  the  old  lease,  and  that  Henry  Bell  was  aware  of  the  terms  of  the  old  lease 
having  had  it  in  his  possession  for  some  time  previous  to  entering  into  the 
agreement. 

Mr.  Pemberton  and  Mr.  Bethell,  contended  that  the  plaintiff  was  at  once 
entitled  to  a  decre  for  a  specific  performance  of  the  contract,  and  for  payment 
of  the  residue  of  the  purchase  money,  with  interest  and  the  costs  of  suit,  and 
that  in  default  of  payment  the  property  should  be  ordered  to  be  sold. 

Mr.  Kindersley  and  Mr.  Rogers,  for  the  defendant  Ann  Bell,  insisted  on  the 
above  points  raised  by  her  answer,  and  contended  that  the  defendant,  was,  at 
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least,  entitled  to  the  usual  reference  to  the  Master,  to  inquire  if  a  good  title 
could  be  shown. 

*Mr.  Richards,  for  Henry  Bell,  contended  that  he  had  improperly  [*341] 
been  made  a  party  to  the  suit ;  he  had  signed  the  agreement,  not  on 
his  own  behalf,  but  as  agent  of  Ann  Bell :  he  had  agreed,  it  was  true,  to  give 
his  promissory  note,  but  that  being  done,  there  was  no  further  claim  or  de- 
mand against  him,  except  upon  his  legal  liability  under  that  note.  That  the 
bill  had  been  filed  before  the  note  became  due,  and  therefore  the  plaintiff  was 
at  that  time  entitled  to  no  relief;  that  Henry  Bell  was  answerable  at  law 
alone  and  not  in  equity,  for  the  relief  asked  against  him  was  in  respect  of  a 
mere  legal  claim  on  the  promissory  note,  and  which,  consequently,  ought  not 
to  be  the  subject  of  a  suit  in  equity. 
Mr.  Chandlessj  for  Messrs.  Young  &  Bainbridge. 

Mr.  Pemberton  in  reply.  The  defendants  were  perfectly  aware  of  the  na- 
ture of  the  plaintiff's  interest  and  of  the  title  ;  they  have  dealt  with  the  pro- 
perty in  such  a  manner  as  to  preclude  their  calling  for  the  production  of  the 
lessor's  title ;  Henry  Bell  has  obtained  an  assignment  of  the  property,  and 
has  made  default  in  payment  of  the  interest  on  the  promissory  note :  he  was 
surety  for  the  payment  of  the  1200/.,  and  was  therefore  a  necessary  party  to 
the  suit. 

The  Master  op  the  Rolls  : — This  is  a  bill  filed  for  the  specific  per- 
formance of  an  agreement;  it  is  filed  against  Ann  Bell,  Henry  Bell  and 
Messrs.  Young  &  Bainbridge,  and  it  prays  (his  Lordship  read  the  prayer  of 
the  bill.) 

The  contract  was  dated  in  August,  1834,  and  was  for  a  lease  which  was 
to  be  granted,  but  which  had  not  been  granted  at  the  time  the  contract  was 
entered  into ;  the  price  was  to  be  2050/.,  of  which  850Z.  was  to  be 
•paid  down,  and  the  remaining  1200/.  was  to  be  afterwards  paid,  and  [*342] 
to  be  secured  by  the  defendant  Henry  Bell.  It  does  not  appear  that 
he  executed  the  contract  as  a  party,  but  as  agent  for  Ann  Bell,  his  sister ;  the 
1200/.  was  to  be  paid  in  three  years  from  the  date,  but  before  the  contract 
was  to  be  finally  carried  into  execution,  before  the  lease  was  to  be  granted, 
there  were  certain  repairs  to  be  done  to  the  premises. 

On  the  2d  of  September,  1834,  Henry  Bell,  in  pursuance  of  the  agreement^ 
gave  his  promissory  note  for  the  sum  of  1200/. ;  and  on  the  same  day  the 
interest  which  had  been  obtained  by  Ann  Bell  was  assigned  to  Henry  Bell. 
It  was  part  of  the  agreement,  that  after  the  lease  was  obtained,  it  was  to  be  a 
security  for  1200/.  *  The  lease  was  obtained  on  the  27th  of  November ;  and 
in  February,  1835,  Ann  Bell  and  Henry  Bell  having  occasion  to  borrow  a 
sum  of  money,  obtained  it  from  Messrs.  Young  &  Bainbridge,  on  an  agree- 
ment, that  subject  to  the  rights  of  plaintiff,  the  lease  should  be  assigned  to 
them.  We  find  that  Ann  Bell  and  Henry  Bell  were  perfectly  acquainted 
with  the  nature  of  the  property,  and  the  difference  between  the  new  lease  and 
the  old  lease,  and  that  they  dealt  with  it  for  the  purposes  of  assignment,  and  ol 
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making  a  security.  This  transaction  took  place  between  Ann  Bell,  Henry- 
Bell  and  Messrs.  Young  &  Bainbridge  after  the  lease  had  been  granted. 
Looking  on  these  circumstances,  and  after  such  dealing  with  the  property  as 
appears  in  this  case,  it  is  clear  that  no  objection  can  now  be  taken  by  them  in 
point  of  title ;  there  must  therefore  be  a  decree  against  Ann  Bell,  and  her 
cross  bill  must  be  dismissed  with  costs. 

As  to  Henry  Bell,  I  am  surprised  at  the  way  in  which  he  has  put 
[#343]  his  defence:  he  was  a  person  *answerable  as  the  agent  of  Ann  Bell, 
the  party  entitled  under  this  contract.  It  was  part  of  the  terms  of 
the  agreement  that  the  1200Z.  should  be  secured  by  him  for  three  years,  with 
interest  at  5  per  cent. ;  afterwards,  according  to  the  agreement,  he  gave  his 
note,  and  subsequently  obtained  an  assignment  of  his  sister's  interest  in  the 
lease,  and  he  dealt  with  it  and  borrowed  money  for  himself.  This  did*  not 
make  him  a  party  to  the  original  contract,  but  the  rights  of  the  plaintiff  are 
to  be  worked  out  against  the  property,  and  are  so  intimately  connected  with 
the  interest  of  Henry  Bell,  that  the  suit  could  not  go  on,  unless  he  had  been 
made  a  party,  for  he  is  both  interested  in  the  property  and  answerable  for  the 
unpaid  purchase  money.fl]  That  he  must  pay  thi3,  is  quite  clear,  and  his 
interest  must  be  dealt  with  for  the  purpose  of  being  sold ;  there  must  there- 
fore be  a  decree  for  specific  performance,  by  payment  of  the  1200/.  and  costs 
of  suit  by  Ann  Bell  and  Henry  Bell ;  and  in  default,  the  lease  must  be  sold, 
and  the  plaintiff's  principal,  interest,  and  costs  paid  out  of  the  produce. 

[1]  As  to  the  general  rule  that  all  persons  interested  in  the  subject  must  be  made  parties,  see 
Favocett  v  Whitehovse,  1  Russ.  &  M.  132.  Bayley  v.  Best,  id.  659.  Wendell  v.  Van  Rensse- 
laer, 1  Johns.  Ch.  Rep.  349.  Hoxie  v.  Carr,  1  Sumn.  173.  Wardell  v.  Claxton,  1  Yo.  &  Coll. 
O.  C.  265.  Hawley  y.  Cramer,  4  Cow.  728.  Hawkins  v.  Hawkins,  1  Hare,  546.  Mangles  v. 
Grand  Collier  Dock  Company,  10  Sim.  541.  A  bill  brought  by  a  purchaser  for  the  specific  per- 
formance of  an  agreement  to  sell  lot  A.  as  described  in  the  particulars  of  sale,  was  resisted  by  the 
vendors  on  the  ground,  (stated  in  their  answer,)  that  by  an  arrangement  to  which  the  plaintiff  was 
a  party,  part  of  lot  A.  as  described,  was  deducted  from  that  lot  and  added  to  lot  B.  It  was  held 
that  the  plaintiff  on  amending  his  bill,  and  putting  in  issue  this  averment,  was  bound  to  make  the 
purchasers  of  lot  6.  defendants  to  the  suit.  Mason  v.  Franklin,  1  Yo.  &  Coll.  C.  C.  239.  The 
heir  at  law  of  the  vendor  of  real  estate  is  a  necessary  party  to  a  suit  by  the  administrator  of  the 
vendor  against  the  purchaser  for  specific  performance  of  the  contract.  Wigram,  V.  C.  says ; 
"  The  purchaser,  when  he  is  sued  for  the  specific  performance  of  his  contract,  is  entitled  to  have  the 
question  of  the  validity  of  that  contract  decided  (if  it  is  to  be  decided;  in  the  presence  of  the  vendor, 
or,  if  the  vendor  should  be  dead,  in  the  presence  of  all  the  parties  who  represent  him :  he  is  enti- 
tled after  the  death  of  the  vendor,  to  the  same  benefit  from  the  suit,  by  obtaining  a  decree  conclu- 
sive on  the  question,  as  he  would  have  had  if  the  vendor  were  living.  If  the  vender  had  devised 
the  estate  contracted  to  be  sold,  it  is  plain  that  the  suit  could  not  have  been  brought  without  mak- 
ing the  devisee  a  party.  If  the  estate,  instead  of  being  devised,  has  been  allowed  to  descend,  it  is 
equally  necessary  that  the  heir  should  be  a  party."  Roberts  v.  Marehant,  1  Hare,  547.  In  gene- 
ral, however,  to  a  bill  for  the  performance  of  a  contract  of  sale,  in  the  usual  form,  the  parties  to  the 
contract  are  the  only  proper  parties.  Robertson  v.  The  Great  Western  Railway  Co,  10  Sim.  314. 
Ibid.  315,  n.  1.     And  see  Glyn  v.  Soares,  3  Myl.  &  K.  470.     Hoxie  v.  Carr,  1  Sumn.  173. 
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1839:  January  16. 

A  mortgagee,  who  was  a  party  to  the  suit,  consented  to  a  sale  of  the  mortgaged  property :  Held 

that  he  must  produce  and  leave  in  the  Master's  office  the  title  deeds  which  were  necessary  in 

order  to  complete  such  sale. 

The  original  cause  was  instituted  in  1823,  for  the  purpose  of  administer- 
ing the  real  and  personal  estate  of  thfe  testator  in  the  cause.  At  the  death  of 
the  testator,  his  real  estates  were  subject  to  several  mortgages,  and  amongst 
them,  to  one  vested  in  J.  S.  Beckett  and  R.  P.  Buddicom,  who  were  after- 
wards made  parties  by  supplemental  bill. 

By  the  decree,  the  real* estates  were  directed  to  be  sold  subject  to 
the  mortgages,  unless  the  mortgagees  'consented  to  the  sale ;  and     f*344] 
an  account  was  directed  to  be  taken  of  what  was  due  to  the  mortga- 
gees. • 

J.  S.  Beckett  and  R.  P.  Buddicom  the  mortgagees,  (as  was  found  by  the 
Master's  report  in  1833,)  consented  to  a  sale  of  the  estates  free  from  their  in- 
cumbrances ;  the  estates  were  accordingly  sold  in  lots,  and  produced  con- 
siderably more  than  sufficient  to  pay  all  the  incumbrances ;  the  purchasers 
of  the  larger  lots  were  to  have  the  title  deeds,  and  to  covenant  with  the  other 
purchasers  for  their  production.  The  purchases  were  confirmed  and  the  pur- 
chase money  paid  into  court. 

By  a  report  dated  in  July,  1837,  the  Master  certified,  that  it  had  been  pro- 
posed, that  the  title  deeds  relating  to  the  estates  in  question  should  be  deliver 
ed  to  the  respective  purchasers  thereof,  on  their  executing  certain  deeds  of 
covenant  to  the  other  purchasers  of  other  parts  of  the  premises  ;  and  he  re- 
ported that  such  proposal  ought  to  be  carried  into  effect. 

Accounts  had  been  taken  of  what  was  due  to  the  mortgagees,  and  the 
greater  part  of  the  amount  due  had  been  discharged  by  means  of  the  funds  in 
court. 

A  petition  was  now  presented,  praying  that  J.  S.  Beckett  and  R.  P.  Buddi- 
com, the  mortgagees,  might  leave  in  the  Master's  office  all  the  title  deeds  re- 
lating to  the  real  estate  of  the  testator,  and  that  they  might  be  delivered  out 
upon  completion  of  the  purchases. 

Mr.  Kindersley  and  Mr.  O.  Anderdon,  in  support  of  the  petition,  conten- 
ded that  a  mortgagee  who  was  a  party  to  a  suit,  and  consented  to  a  sale,  could 
not  refuse  to  produce  the  title  deeds  which  were  necessary  for  the 
completion  of  the  sales ;  for  by  consenting  to  a  sale,  he  'undertook     [*345j 
to  do  all  that  was  requisite  on  his  part  for  effecting  it. 

Mr.  Spence,  contra,  for  the  mortgagees,  contended  that  a  mortgagee  could 
not  be  compelled  to  part  with  his  title  deeds  or  any  other  security,  until  he 
was  actually  paid ;  and  that  the  payment  of  the  money  and  the  delivery  of 
the  deeds  ought  to  be  contemporaneous.  That  a  deposit  of  the  money  in 
court  was  not  sufficient  to  entitle  the  other  parties  to  take  from  a  mortgagee 
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his  securities.  The  contrary  was  once  held  by  Sir  John  Leach,  but  his  deci- 
sion was  overruled  by  Lord  Eldon.(a)  Lord  Kenyon's  advice  was,  that  a 
mortgagee  should  put  his  deeds  in  a  box,  and  sit  on  the  box  until  the  mort- 
gage money  was  actually  pnid.(ft) 

Mr.  Pemberton,  Mr.  Treslove,  Mr.  Koe,  and  Mr.  Bethell,  for  other  parties. 
The  Master  of  the  Rolls  (without  hearing  a  reply.)    It  seems  that  the 
mortgagees  have  done  a  great  deal  in  facilitating  the  sale  of  the  property. 
They  made  no  objection  to  producing  th*e  deeds  and  allowed  them  to  be  com- 
pared with  the  abstract ;  they  have  done  right,  but  no  more  than  they  were 
bound  to  do  under  the  circumstances  ;  they  do  not  stand  in  the  situation  of  the 
mortgagee  whom  Lord  Kenyon  advised  to  put  his  deeds  in  a  box,  and  sit  on  the 
box  until  the  mortgage  money  was  actually  put  irfto  his  hands:  for  they  are 
parties  to  the  cause  and  parties  to  the  decree ;  and  having  consented  to  have 
their  mortgage  paid  off,  by  means  of  the  purchase  money  to  be  produced  by 
the  sale  of  the  property,  I  think  that  they  became  bound  to  facilitate 
|*346]    the  *sale,  and  were  not  justified  in  creating  an  insuperable  obstacle, 
by  insisting  on  the  strict  rights  which  they  had  in  the  first  instance, 
and  refusing  to  produce  the  deeds.     The  mortgagees,  after  having  done 
every  thing  for  the  examination  of  the  title  and  verifying  the  abstract,  say, 
nearly  at  the  conclusion  of  the  affair,  that  they  will  not  deposit  their  title 
deeds  in  the  Master's  office,  until  the  time  fixed  for  the  payment  of  their 
mortgage  money ;  but  this  is  neither  practicable  nor  reasonable,  for  the  mort- 
gagees must  be  paid  out  of  the  purchase  money,  which  cannot  be  done  until 
the  purchasers  are  in  a  situation  to  release  the  fund,  and  that  will  not  occur 
until  they  have  had  their  conveyances  ;  they  cannot  have  their  conveyances 
until  covenants  to  produce  the  title  deeds  have  been  executed,  and  this  cannot 
be  done  until  the  purchasers  of  the  larger  lots  have  possession  of  the  deeds 
which  they  covenant  to  produce.    It  is  said,  fix  a  time  for  payment ;  but  how 
is  it  possible  to  do  it,  and  how  can  the  mortgagees  be  in  any  way  injured  ? 
the  time  cannot  be  fixed  without  the  deeds  being  first  brought  into  court. 
I  think  it  my  duty  to  order  the  deeds  into  court :  but  I  will  make  this  addi- 
tion to  the  order,  that  thSy  are  not  to  be  delivered  out  without  notice  to 
the  mortgagees.[l] 

(a)  See  PostUthwaite  v.  Blyth,  3  Mad.  242  ;  S.  C.  2  Swans.  256. 
.(b)  See  Sparke  v.  Montr iou,  1  Y.  &  Coll.  107. 

[1]  A  mortgage©  is  not  bound  to  produce  his  mortgage  deed  to  the  devisee  of  the  mortgaged 
estate,  until  payment  of  principal  and  interest,  notwithstanding  the  devisee  may  be  ignorant  of 
the  amount  of  the  interest,  the  time  of  payment,  and  all  the  other  particulars  of  the  security. 
Browne  v.  Loekhart,  10  Sim.  421.  In  Bentinck  v.  Willink,  2  Hare,  8,  Wigram,  V.  C,  says :  «  I 
believe  that  no  point  is  better  settled  than  this—that  where  a  mortgagor  is  proceeding  against  his 
mortgagee,  a  court  of  equity  will  not  compel  the  mortgagee  to  produce  his  securities,  except  on  pay- 
ment of  the  mortgagee's  claim  ;  and  the  rule  does  not  depend  upon  any  peculiarities  of  system, 
but  is  founded  on  principles  of  abstract  justice.0 
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*In  RE  Gornall.  [#347] 

1839:  May  29. 

Where  a  female  appointed  by  the  court  to  be  guardian  of  an  infant  marries,  it  is  of  course  to  make 
a  new  reference  to  the  Master  to  appoint  a  guardian. 

By  orders  of  the  court,  dated  in  1830,  Elizabeth  Gornall,  the  mother  of  the 
infant  petitioner,  Robert  Holt  Gornall,  was  appointed  his  guardian  during  his 
minority,  or  until  the  further  order  of  the  court,  and  an  allowance  of  40/.  a 
year  was  made  for  his  maintenance. 

In  1832,  Elizabeth  Gornall  married  John  Heyes,  and  no  new  guardian 
having  been  appointed,  a  petition  was  presented  on  behalf  of  the  infant,  now 
of  the  age  of  twelve  years,  praying  a  reference  to  the  Master  to  approve  of  a 
proper  person  to  be  his  guardian,  and  to  inquire  and  state  what  was  proper  to 
be  allowed  for  his  maintenance. 

Mr.  Booth,  in  support  of  the  petition,  relied  on  the  case  of  Wickey  v. 
Whaley,  reported  as  an  anonymous  case,(a)  in  which  the  Vice-Chan^llor 
held,  that  it  was  quite  of  course,  where  a  lady  who  had  been  appointed  guar- 
dian married,  to  appoint  a  new  guardian. 

Mr.  Rogers,  for  Mrs.  Heyes  the  mother,  contended  that  the  reference  now 
asked  was  unnecessary,  the  mother  of  the  infant  having  been  appointed  guar- 
dian ;  that  a  mother  had  the  right  to  the  custody  of  the  person  of  her  child- 
ren ;  VMarecd  v.  Mellish  ;(&)  of  which  the  court  ought  not,  except  in  a  case 
of  misconduct,  to  deprive  her ;  he  argued,  that  the  recognizances  were 
•still  subsisting,  and  that  it  would  be  a  saving  of  expense  not  to  dis-  [*348] 
turb  them. 

The  Master  op  Rolls  : — I  conceive  that  it  is  the  usual  practice  to  make 
such  a  reference  on  the  marriage  of  a  female  guardian ;  it  is  not,  as  it  has  been 
suggested  in  argument,  that  this  lady,  by  reason  of  her  marriage,  is  to  be  de- 
prived of  her  child :  if  the  order  were  to  that  effect,  I  should  hesitate  a  long 
time  before  I  should  make  it.  Here  is  an  unmarried  lady  appointed  by  the 
court  to  be  the  guardian  of  her  child ;  she  is  made  so  under  the  circumstances 
in  which  she  is  then  placed, — being  a  person  sui  juris,  acting  for  herself  in 
every  way  according  to  her  own  judgment  and  discretion.  In  that  state  of 
things  she  marries,  and  thereby  loses  that  independent  judgment  and  discre- 
tion,  and  becomes  liable  to  be  controlled  by  her  husband.fl]  Is  it  not  fit  that 
the  matter  should  be  investigated  and  inquired  into?  I  think  the  usual  form 
of  doing  it  is  by  referring  it  to  the  Master  to  approve  of  a  guardian  ;[2]  under 
the  order  the  mother  will  be  at  liberty  to  propose  Herself,  and  it  is  to  be  hoped 

(«)  8  Simons,  346.  (6)  2  Swans.  536. 

[I]  Where  husband  and  wife  were  appointed  guardians  by  the  proper  legal  authority,  and  the 
husband  became  addicted  to  fixed  habits  of  intemperance,  the  court  removed  not  only  the  husband 
bat  the  wife,  from  the  guardianship,  she  being  subject  to  his  control.    KettUtas  v.  Qirdntr,  I 
Paige,  488. 

ffl  ride  In  th<  matter  of  Mary  England,  1  Russ.  &  M.  499. 
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that  her  application  will  be  successful ;  it  may  happen  that  she  and  her  hus- 
band will  be  found  to  be  the  most  proper  persons  to  have  the  care  and  custody 
of  the  infant,  and  that  she  may  be  appointed  guardian.  I  cannot,  however, 
interfere  in  that,  as  it  will  be  a  matter  for  the  consideration  of  the  Master.  I 
believe  this  to  be  the  usual  order ;  and  1  take  it  to  be  acccording  to  the  ordi- 
nary rules  of  practice  of  this  court,  under  the  circumstances  which  have  oc- 
cured  here,  to  make  such  a  reference.  An  inquiry  is  necessary,  for  the  pur- 
pose of  ascertaining  whether,  by  the  act  of  marriage,  the  guardian  has  not 
placed  herself  in  circumstances  which  may  not  permit  her  to  exercise  that 
proper  discretion  which  ought  to  be  exercised  for  the  benefit  of  this 
[*349J  child.  The  next  *friend  of  the  infant  has  performed  an  act  of  duty 
to  this  court  in  informing  it  of  the  guardian's  marriage.[l] 
As  to  the  recognizances,  I  can  make  no  other  order  than  that  which  I 
understand  to  be  the  ordinary  and  usual  order  to  be  made  in  such  cases.  It 
does  not  follow  that  the  persons  who  have  entered  into  the  recognizances  for 
the  mother  of  the  infant,  would  be  willing  to  be  sureties  for  her  husband. 


WlGLEY   V.   WHITAKER. 

1638:  December  11,  12. 

A.  B.,  resident  abroad,  filed  a  bill  against  C.  D.,  whereupon  C.  D.  filed  a  cross  bill ;  and  C.  D. 
before  answering  the  original  bill,  moved  to  stay  all  proceedings  in  th<  original  suit  until  A.  B* 
had  answered  the  cross  bill :  Held,  notwithstanding  what  is  said  in  Ramkisscneeat  v.  Barker, 
1  Atk.  20,  that  this  was  irregular. 

In  this  case  the  original  bill  was  filed  in  1837,  to  enforce  a  security  exe- 
cuted by  a  married  woman  on  her  separate  property,  in  favor  of  a  creditor  of 
her  husband. 

The  plaintiff  in  the  original  suit  was  living  abroad,  and  in  June,  1S38,  was 
ordered  to  give  security  for  costs.  In  December,  1838,  the  defendant,  the 
married  woman,  filed  her  cross  bill  to  set  aside  the  security,  on  the  ground  of 
fraud  and  undue  influence. 

She  had  put  in  no  answer  to  the  original  bill. 

Mr.  J.  H.  Palmer,  on  her  behalf,  now  moved  to  stay  all  proceedings  in  the 
original  suit,  until  the  plaintiff  in  that  suit  had  answered  the  cross  bill. 
He  relied  on  Ramkissenseat  v.  Barker,(a)   in  which  case,  the  plaintiff 

(a)  1  Atk.  19. 
[1J  A  guardian  appointed  by  the  Court  of  Chancery,  during  the  minority  of  an  infant,  continues 
until  the  infant  arrives  at  the  age  of  twenty-one  years,  unless  removed  by  the  court  on  good  cause 
shown.  The  infant  is  not  entitled  to  come  in,  as  of  course,  at  the  age  of  fourteen,  and  set  aside 
the  guardian  at  his  pleasure.  Matter  of  NieoU,  1  John*.  Ch.  Rep.  25.  In  New  York,  a  guardian 
appointed  by  a  surrogate,  is  as  much  under  the  superintendence  and  control  of  chancery,  as  if  he 
had  been  appointed  by  chancery  in  the  first  instance.  Matter  of  Andrews,  id.  99.  As  to  a  quati 
guardian,  see  Barry  v.  Barry,  1  Moll.  213.    1  Rum  &  M.  500,  u.  1. 
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in  the  original  cause  being  resident  abroad,  the  plaintiff  *in  the  cross  [*350] 
cause  moved  to  stay  all  proceedings  in  the  first  cause,  until  the  plain- 
tiff in  that  cause  had  answered  the  cross  bill :  Lord  Hardwicke  there  said, 
"  The  general  rule  in  this  court  isnot  to  stay  proceedings  in  an  original  cause, 
till  the  answer  comes  in  to  the  cross  bill,  but  to  stay  publication  only.  Indeed 
it  would  have  been  of  course  to  stay  proceedings  in  the  original  cause,  if 
the  plaintiff  in  the  cross  cause  had  brought  his  bill  before  he  had  put  in  an 
,  answer  to  the  original  bill" 

He  contended  that  this  was  precisely  the  case  put  by  Lord  Hardwicke,  the 
plaintiff  in  the  cross  bill  having  brought  her  cross  bill  before  answering  the 
original  bill. 

In  Waterton  v.  Croft(a)  the  plaintiff,  in  what  was  considered  equivalent 
to  the  original  bill,  resided  abroad,  and  it  was  held  that  the  proper  course 
was  to  stay  the  proceedings  in  the  first  suit  until  the  plaintiff  in  that  suit  had 
answered  the  cross  bill  ;(&)  and  the  same  practice  was  followed  in  Bourne 
v.  Hall.(c) 

Mr.  Pemberton,  contra,  insisted  that  there  was  no  such  practice  as  that 
contended  for,  the  effect  of  which  would  be,  that  a  defendant  might  delay 
answering  a  bill  by  means  of  filing  a  cross  bill  against  the  plaintiff  in  the 
original  suit ;  that  in  Ramkissenseat  v.  Barker,  the  defendant  in  the  ori- 
ginal suit  had  answered  the  original  bill,  and  the  question  was  only  as 
to  staying  the  future  *proceedings ;  that  what  Lord  Hardwicke  was  [*35l] 
reported  to  have  said,  with  respect  to  the  point  now  raised,  was  not  called 
for  by  the  circumstances  of  the  case,  and  was  certainly  not  in  accordance  with 
the  present  practice.  In  Waterton  v.  Croft,  the  question  did  not  arise,  nor  did 
it  appear  whether  Croft  had  not  answered  the  original  bill.  In  Bourne  v. 
Hall,  publication  only  was  stayed.  He  referred  also  to  1  Smith's  Practice,  2d 
edit,  p.  465.,  and  Creswick  v.  Creswkk.(d) 

Mr.  Palmer,  in  reply,  relied  on  the  cases  already  referred  to,  and  on  the 
fact  of  the  plaintiff  in  the  original  suit  being  now  resident  abroad. 

The  Master  of  the  Rolls  : — I  own  I  shall  be  surprised  if  I  find  any 
such  rule  as  that  contended  for,  which  relieves  one  party  from  the  perfor- 
mance of  his  duty  in  answering  the  original  bill,  merely  by  filing  a  cross  bill 
against  the  plaintiff.  1  confess  I  never  heard  of  such  a  practice  as  that 
stated— of  a  defendant  to  an  original  bill  objecting  to  put  in  his  answer  until 
the  plaintiff  had  first  answered  the  cross  bill. 


December  13. — The  Master  op  the  Rolls,  after  referring  to  the  cases 
cited,  said  that  he  could  not  help  thinking  that  the  dictum  of  Lord  Hard- 
Ca)  5  Simons,  503. 

(6)  On  the  motion  of  the  plaintiff  in  the  cross  cause,  it  was  ordered,  that  Waterton,  the 
plaintiff  in  the  first  cause  and  the  defendant  in  the  second  mentioned  cause,  should  be  restrained 
from  proceeding  in  the  first  mentioned  cause,  until  he  should  have  appeared  and  put  in  a  perfect 
answer  to  the  bill  in  the  second  mentioned  cause.    Reg.  Lib.  B.  1834,  p.  96. 
(e)  5  Simons,  552.  (d)  1  Atk.  291. 
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wicke,  in  Ramkissenseat  v.  Barker,  must  have  been  inaccurately  reported ; 
that  he  could  find  no  reported  case  which  justified  the  present  application  ; 
and  on  principle,  nothing  could  be  more  unjust  than  to  prevent  a  plaintiff  en- 
forcing an  answer  in  his  original  suit,  until  he  had  filed  his  answer  in  the 
cross  suit ;  he  must  therefore  refuse  this  application,  with  costs.[l] 


[*352]  *Pearse  v.  Catton. 

1839:  March  26,  27. 

A  testator  devised  an  estate  to  A.,  subject  to  the  payment  of  5*.  a  week  to  B. ;  and  in  case  B. 
should  leave  any  children,  he  charged  the  estate  with  the  payment  of  5*.  weekly  to  such  children, 
until  they  should  attain  twenty-one  ;  and  he  farther  charged  the  estate  with  the  payment  of 
100  J.  "to  the  child  or  children  of  B.,  when  and  so  soon  as  he,  she,  or  they  should  respectively 
attain  the  age  of  twenty-one,"  equally  to  be  divided ;  with  a  gift  over  to  the  issue  of  any  of 
them  dying  under  twenty-one  ;  B.  had  one  child  who  attained  twenty-one,  and  B.  being  still 
living :  Held  that  the  100/.  became  raiseable  for  his  child  immediately  on  her  attaining  twenty- 
one. 

The  testator  by  his  will,  dated  in  December,  1813,  devised  an  estate  at 
Bawdeswell  to  his  son  William,  subject  to  the  payment  of  5s.  weekly  to  his 
son  George  for  life ;  and  he  devised  an  estate  at  Shipdham  to  his  son  John, 
charged  with  the  payment  of  8s.  weekly  to  George  for  his  life  j  "  and  in  case 
George  should  leave  any  child  or  children,"  he  charged  the  aforesaid  mes- 
suages devised  to  William  with  the  like  payment  of  5s.  weekly  unto  such 
child  or  children,  until  he,  she  or  they  should  attain  twenty-one ;  "  and  in 
case  George  should  have  any  child  or  children,"  he  charged  the  messuages, 
&c,  devised  to  John,  with  8s.  a  week  unto  such  children,  until  he,  she  or  they 
should  attain  twenty-one.  The  testator  proceeded  as  follows : — "  And  I  do 
likewise  farther  charge  the  said  messuages,  lands,  tenements  and  hereditA- 
ments  given  and  devised  unto  my  said  son  William,  and  which  were  late  the 
estate  of  my  father,  and  also  those  which  I  purchased  of  Phineas  Westmore 
and  Valentine  John  Flegg,  to  and  with  the  payment  of  the  sum  of  100/.  to 
the  child  or  children  of  my  son  George,  when  and  so  soon  as  he,  she  or  they 
shall  respectively  attain  the  age  of  twenty-one  years,  equally  to  be  divided 
amongst  them,  share  and  share  alike  ;  and  in  case  any  of  the  said  children 
shall  happen  to  depart  this  life  under  the  age  of  twenty-one  years,  leaving 
issue  of  his,  her  or  their  body  or  bodies  lawfully  begotten,  then  I  do  give  and 
bequeath  the  part  or  share,  parts  or  shares  of  such  child  or  children  so  dying 
under  age  as  aforesaid,  to  such  issue  ;  such  issue  to  have  only  the  part  or 

[1]  The  proper  time  for  filing  a  cross  bill,  when  such  a  bill  is  necessary,  is  at  the  time  of  putting 
in  the  answer  to  the  original  bill,  and  before  issue  is  joined  by  the  filing  of  a  replication  to  such 
answer :  and  where  the  defendant  neglects  to  file  his  cross  bill  until  after  issue  is  joined  in  the  origi- 
nal suit,  he  is  not  entitled  to  an  order  to  stay  the  proceedings  in  that  suit  until  an  answer  shall  have 
been  put  in  to  the  cross  bill,  without  showing  a  sufficient  excuse  for  the  delay  in  filing  his  cross  bill. 
Irving  v.  DeKay,  10  Paige,  319. 
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share,  parts  or  shares  which  his,  her  or  their  father  or  mother  would 
have  been  entitled  to  if  living.    And  1  Mo  likewise  charge  the  said    [*353] 
messuages,  lands,  tenements  and  hereditaments  in  the  occupation  of 
my  said  son  John,  and  herein  before  given  and  devised  to  him,  with  the  pay- 
ment of  the  sum  of  200/.  to  the  child  or  children  of  my  said  son  George, 
when  and  as  soon  as  he,  she  or  they  shall  respectively  attain  the  age  of  twenty- 
one  years,  equally  to  be  divided  amongst  them,  share  and  share  alike  ;  and  in 
case  any  of  the  said  children  shall  happen  to  depart  this  life  under  the  age  of 
twenty-one  years,  leaving  issue  of  his,  her  or  their  body  or  bodies  lawfully 
begotten,  then  I  do  give  and  bequeath  the  part  or  share,  parts  or  shares  of 
such  child  or  children  so  dying  under  age  as  aforesaid,  to  such  issue,  such 
issue  to  have  only  the  part  or  share,  parts  or  shares  which  his,  her  or  their 
father  or  mother  would  have  been  entitled  to  if  living." 
The  testator  died  in  1815. 

George  Catton  was  still  living)  and  the  plaintiff,  Sarah  Pearse,  was  his  only 
child.  She  attained  twenty-one  on  the  17  th  of  January,  1838  ;  and  by  this 
bill,  she  and  her  husband  claimed  to  have  the  sums  of  100/,  and  200/.  raised 
out  of  the  devised  estates,  with  interest  from  the  time  of  her  attaining  the  age 
of  twenty-one. 

The  defendants  insisted  that  these  sums  were  not  raiseable  until  the  death  v 
of  the  plaintiff's  father,  George  Catton,  and  submitted  whether  any  future 
child  which  the  plaintiff's  father  might  have,  would  not  be  entitled  to  share 
in  these  sums  of  100/.  and  200/. ;  and  whether,  regard  being  had  to  the 
whole  contents  of  the  will,  all  the  children  whom  George  Catton  might  leave 
at  his  decease  and  the  issue  of  any  deceased  child  were  not  entitled  to  partici- 
pate in  these  charges,  and  whether  they  were  raiseable  until  the  death  of 
George  Catton. 
#Mr.  Pemberton  and  Mr.  Elmsiey)  for  the  plaintiff.  [*264] 

Mr.  Kindersley  and  .Mr.  Wray,  contra. 
Mr.  G.  B.  Maule,  for  George  Catton,  the  father. 

The  Master  op  the  Rolls  said  he  had  looked  carefully  over  the  will, 
and  he  thought  that  the  plaintiffs  were  entitled  to  have  these  two  sums  of 
100/.  and  200/.  raised,  with  interest  at  4  per  cent  from  the  time  Mrs.  Pearse 
attained  twenty-one. 


Slater  t>.  Willis. 


1838 :  July  25,  November  6,  7, 10. 

Where  the  members  of  a  trading  partnership  are  interested  in  a  ship,  the  names  of  all  the  partners 
should  appear  on  the  ship's  register ;  and  a  ship  belonging  to  a  partnership  having  been  regis- 
tered as  belonging  to  two  partners  carrying  on  trade  under  a  particular  firm,  it  was  held,  that  a 
third  partner  who  formed  one  of  the  firm,  but  whose  name  was  not  on  the  register,  had  no  in- 
terest in  the  ship. 
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The  principal  Question  in  this  case  arose  on  the  construction  of  the  thir- 
ty-second section  of  the  ship  registration  act,  of  the  6th  G.  4,  c.  110.  The 
thirty-first  section  of  that  act  provides,  "  That,  when  and  so  often  as  the  pro- 
perty in  any  ship  or  vessel  or  any  part  thereof  belonging  to  any  of  his  Ma- 
jesty's subjects  shall,  after  registry  thereof,  be  sold  to  any  other  or  others  of 
his  Majesty's  subjects,  the  same  shall  be  transferred  by  bill  of  sale  or  other 
instrument  in  writing,  containing  a  recital  of  the  certificate  of  registry  of 
such  ship  or  vessel  or  the  principal  contents  thereof;  otherwise  such  transfer 
shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either  in  law  or  in 
equity" 

The  way  in  which  such  bill  of  sale  is  to  be  made  effectual,  by 
[#355]    entry  in  the  book  of  registry  and  on  the  *registry  itself,  is  pointed  out 
in  the  thirty-seventh,  thirty-eighth  and  thirty-ninth  sections. 

The  thirty-second  section  of  the  act,  after  requiring  the  property  in  every 
ship  to  be  considered  as  divided  into  sixty-four  parts,  and  the  proportion  held 
by  each  owner  to  be  described  in  the  registry  as  being  a  certain  number  of 
sixty-fourth  parts,  provides  "that  it  shall  be  lawful  for  any  number  of  such 
owners  named  and  described  in  such  registry,  being  partners  in  any  house 
or  copartnership  actually  carrying  on  trade  in  any  part  of  his  Majesty's 
.dominions,  to  hold  any  ship  or  vessel,  or  any  share  or  shares  of  any  ship  or 
vessel,  in  the  name  of  such  house  or  copartnership,  as  joint  owners  thereof, 
without  distinguishing  the  proportionate  interest  of  each  of  such  owners, 
and  that  such  ship  or  vessel,  or  the  share  or  shares  thereof  so  held  in  co- 
partnership, shall  be  deemed  and  taken  to  be  partnership  property  to  all 
intents  and  purposes,  and  shall  be  governed  by  the  same  rules,  both  in  law 
and  equity,  as  relate  to  and  govern  all  other  partnership  property  in  any 
other  goods,  chattels,  and  effects  whatsoever."(a) 

The  circumstances  which  gave  rise  to  the  questions  in  this  case  were  as 
follows: — William  Austen  Groocock,  Edward  Lowe  and  Charles  Harris 
Groocock  carried  on  business  as  general  merchants,  under  the  firm  of  Lowe 
&  Groocock,  and  upon  the  terms  of  a  deed  of  partnership  dated  in  1828, 
Charles  Harris  Groocock  being  entitled  to  a  moiety  of  the  capital ;  "Edward 
Lowe  and  Charles  Harris  Groocock  were  resident  and  carried  on  their  busi- 
ness in  New  Brunswick  in  North  America,  under  the  firm  of  Lowe  &  Groo- 
cock ;  and  William  Austen  Groocock  resided  in  England,  and  did  not  pub- 
licly appear  as  a  partner  in  the  business. 
[#356J  #Edward  Lowe  and  Charles  Harris  Groocock  purchased  several 
ships,  called  the  Maria,  the  William  Pitt  and  the  Prince  Lee  Boo, 
with  the  partnership  assets,  and  which  were  registered,  upon  their  oaths,  un- 
der the  statute  above  referred  to  ;(&)  and  on  the  registry,  the  owners  of  sixty- 
four  sixty-fourth  shares  of  the  ships  were  represented  to  be  Edward  Lowe 
and  Charles  Harris  Groocock,  trading  under  the  firm  of  Lowe  &  Groocock, 
being  partnership  property. 

(a)  Section  32.  (b)  Section  14. 
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Messrs.  Lowe  &.  Groocock  employed  Messrs.  Willis  &  Swainson  in  Liver- 
pool as  their  agents ;  and  the  former  being  considerably  indebted  to  the 
latter,  Edward  Lowe  and  C.  H.  Groocock  in  May,  1834,  assigned  the  ship 
Prince  Lee  Boo,  according  to  the  forms  prescribed,  to  Messrs.  Willis  &- 
Swainson  for  moneys  then  due  from  Messrs.  Lowe  &  Groocock ;  and  in 
June  in  the  same  year  William  Austen  Groocock,  acting  under  a  power  of  at- 
torney from  Edward  Lowe  and  Charles  Harris  Groocock,  transferred  the  two 
other  ships,  namely,  the  Maria  and  the  William  Pitt,  to  Messrs.  Willis  <fc 
Swainson  for  moneys  then  due  from  Lowe  <fc  Groocock  to  Messrs.  Willis  & 
Swainson. 

The  two  ships,  the  Prince  Lee  Boo  and  the  Maria,  were  afterwards  trans- 
ferred to  persons  made  defendants  tq  the  cause  by  supplemental  bill,  who 
were  purchasers  for  valuable  consideration  and  without  notice.  The  other 
ship,  the  William  Pitt,  was  wrecked,  and  the  assignees  of  Willis  &  Swain- 
son, who  had'become  bankrupts,  received  the  moneys  due  on  the  policies  on 
this  ship. 

In  October,  1834,  William  Austen  Groocock  became  a  bankrupt,  at  which 
time  the  partnership  was  considerably  indebted  to  him ;  and  the  plain- 
tiffs, who  were  his  *assignees,  filed  this  bill  against  Willis  &  Swain-  [#357] 
son,  and  a  supplemental  bill  against  their  assignees  and  the  purcha- 
sers from  them  of  the  two  ships  called  the  Maria  and  Prince  Le  Boo,  insisting, 
in  effect,  that  the  transfers  by  Edward  Lowe  and  Charles  Harris  Groocock 
passed  only  their  interest  in  the  ships,  and  were  ineffectual  to  pass  the  share 
of  William  Austen  Groocock;  and  the  plaintiffs,  as  assignees  of  William  Aus- 
ten Groocock,  claimed  his  share  in  the  ships  ;  the  bill  prayed  a  declaration 
that  the  assignments  passed  the  interest  only  to  which  Charles  Harris  Groo- 
cock and  Edward  Lowe  might,  on  taking  the  partnership  accounts,  be  found 
entitled,  and  for  consequential  directions. 

Mr.  Pemberton  and  Mr.  Bethell,  for  the  plaintiffs,  contended,  that  according 
to  the  true  construction  of  the  act  for  registering  British  vessels,  any  number 
of  several  partners  named  in  the  registry  might  hold  a  ship,  "  in  the  name  of 
such  house  or  copartnership,"  without  distinguishing  the  proportionate  inte- 
rest of  each  of  such  owners.  That  in  this  case,  the  ships  had  been  registered 
in  the  name  of  the  partnership  firm,  and  by  the  act  must  be  deemed  partner- 
ship property,  and  governedjjy  the  same  rules,  both  at  law  and  equity,  as 
related  to  and  governed  all  other  partnership  property;  in  other  words, 
that  it  was  not  necessary  to  insert  on  the  registry  the  name  of  all  the  partners, 
but  that  the  name  of  some  of  such  partners  coupled  with  the  description  of  the 
partnership  firm,  was  sufficient  to  make  the  ships  partnership  property,  and 
to  subject  them  to  all  the  rules,  at  law  and  equity,  which  were  applicable  to 
other  partnership  property ;  that  it  was  therefore  immaterial  whether  the 
name  of  William  Austin  Groocock  appeared  on  the  registry,  if  the  name  of 
the  firm  appeared  there.    That  the  property  in  the  ships  being  subject  to  the 
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same  rules  as  affected  other  partnership  property,  the  law  was  clear, 
[*358]  that  although  one  partner  could  bind  #his  copartners  by  a  bill  or 
other  negotiable  instrument  not  under  seal,  yet  that  he  could  not  bind 
his  copartners  by  deed;  that  the  transfer  affected  the  share  of  William  Lowe 
and  Charles  Harris  Groocock  alone,  and  that  the  assignees  of  William  Austen 
Groocock  were  consequently  entitled  to  his  share. 

They  contended  that  Willis  &  Swainson  had  notice  of  the  interest  of 
William  Austen  Groocock  in  the  partnership,  and  that  he  was  in  fact  a  partner 
at  the  time  when  the  transfer  of  the  ship  in  question  took  place;  and  they 
cited  Priddy  v.  Rose(a)  to  show  that  the  assignee  of  a  chose  in  action  took 
it  subject  to  all  equities. 

Mr.  Kindersley  and  Mr.  Walker,  contra,  for  the  assignees  of  Willis  & 
Swainson,  contended,  as  to  the  ship  the  Prince  Le  Boo,  that  the  property  in  it, 
whether  bought  with  partnership  assets  or  not,  must  be  considered  both  at 
law  and  in  equity,  as  th$  property  of  those  persons  only,  in  whose  name  it 
had  been  registered ;  that  it,  therefore,  wholly  belonged  *to  Edward  Lowe 
and  Charles  Harris  Groocock,  and  passed  by  their  assignment  to  Messrs. 
A\  illis  &  Swainson  unaffected  by  any  equity  in  favor  of  their  partner. 

Tha^the  exceptions  contained  in  the  thirty-second  section,  in  favor  of  part- 
ners, applied  only  to  such  as  were  "  named  and  described  in  such  registry," 
and  as  to  such  persons,  it  was  not  necessary  to  distinguish  their  proportionate 
shares ;  but  that  this  exception  did  not  in  terms  relieve  nor  was  it  intended 
that  it  should  relieve  partners,  from  the  obligation  imposed  upon  other  persons 
of  having  their  names  on  the  registry. 
That  as  to  the  other  ships,  William  Austen  Groocock  had  himself  concurred 
in  the  transfer. 
[359#]        *They  insisted  that  the  positive  denial  of  Willis  &  Swainson,  of 
all  notice  of  William  Austen  Groocock  being  interested  in  the  part- 
nership at  the  time  the  transfer  took  place,  had  not  been  Tebutted  by  any 
evidence. 

Mr.  Tinney,  Mr.  Temple,  and  Mr.  Tillotson,  for  other  parties. 
November  10. — The  Master  ok  the  Rolls,  after  observing  that  he  had 
read  over  the  act  in  question,  called  upon  the  plaintiffs'  counsel  for  a  reply  espe- 
cially as  to  its  construction. 

Mr.  Pemberton,  in  reply.  The  plaintiffs  contend  that  William  Austen 
Groocock  was  a  partner  in  the  house,  this  was  proved  by  the  deed,  and  it  is 
clearly  established  that  Willis  &  Swainson  knew  that  he  was  a  partner, 
from  a  letter  written  to  them  by  William  Lowe  and  Charles  Harris  Groocock, 
wherein  he  is  called  "  our  William  Austen  Groocock,"  which  in  the  mercantile 
language  means  our  partner.  [Mr.  Kindersley.  It  is  positively  denied  by 
the  answer  that  they  had  such  notice  previous  to  the  transfer.]  Then  comes 
the  main  difficulty  in  this  case ;  we  allege  that  the  ships  were  partnership 
property ;  William  Austen  Groocock's  name  was  not  on  the  register,  the 

(a)  3  Mer.  86. 
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names  of  the  other  partners  were  on  the  register  ;  and  the  question  is,  whether 
the  meaning  of  the  32d  section  is,  that  if  shall  not  be  necessary  that  the  share 
of  the  individual  partners  shall  appear  on  the  registry,  or  that  the  names  of 
all  the  firm  need  not  appear  when  the  name  of  the  partnership  is  on  the  re- 
gistry. If  the  latter  be  the  construction,  then  the  plaintiffs  contend  that  the 
deed  executed  by  the  other  partners,  could  not  affect  the  share  of  William 
Austen  Groocock,  because  one  partner  cannot  act  for  or  bind  his  copartner, 
io  any  matter  which  requires  the  solemnity  of  a  deed,  as  he  can  by  bill 
and  other  instrument  not  #underseal.  That  which  the  other  partners  [*360] 
had  power  to  assign,  was  their  share,  subject  to  the  claims  of  their 
partner ;  and  if  the  accounts  of  the  partnership  were  now  taken,  it  would 
turn  out  that  William  Austen  Groocock  is  entitled  to  the  whole  interest  in 
the  ships. 

The  Master  of  the  Rolls  :  —  This  bill  was  filed  by  the  assignees  of 
William  Austen  Groocock,  to  establish  a  claim  to  certain  ships  which  were 
registered  in  the  names  of  Edward  Lowe  and  Charles  Harris  Groocock.  and 
are  alleged  to  be  a  part  of  the  property  of  a  partnership  consisting  of  W.  A. 
Groocock,  E.  Lowe,  and  C.  H.  Groocock.  The  partnership  is  said  to  have 
been  constituted  by  a  deed  of  the  8th  of  March,  1828,  but  when  it  was  exe- 
cuted does  not  certainly  appear.  It  appears  that  the  business  was  carried  on 
in  New  Brunswick  by  E.  Lowe  and  C.  H.  Groocock,  and  it  was  by  them 
that  these  ships  were  purchased.  They  made  oath  that  they  were  sole 
owners,  and  the  ships  were  registered  in  their  names.  Willis  &  Swainson 
were  agents  to  Messrs.  Lowe  &  Groocock,  and  they  were  originally  sole 
defendants  to  the  cause.  Various  transactions  took  place  between  the  two 
firms,  and  a  very  considerable  balance  became  due  to  Willis  &  Swainson 
from  Lowe  <fc  Groocock. 

i  In  1834  Lowe  &  Groocock  became  embarrassed,  and  Willis  &  Swain 
son  were  desirous  of  obtaining  security  for  the  balance,  and  two  of  these 
ships  were  assigned  to  Willis  &  Swainson  as  a  security ;  two  of  them,  the 
Maria  and  the  William  Pitt,  by  W.  A^  Groocock  himself,  who  received  a 
power  of  attorney,  and  by  virtue  of  that  power  of  attorney,  which  treated  the 
other  partners  as  sole  owners,  he  made  the  assignments. 

•The  question  really  is  whether  W.  A.  Groocock  ever  had,  and  [#3611 
whether  his  assignees  now  have  any  title  to  the  ships  ;  and  it  depends 
on  the  statute  of  the  6  G.  4,  c.  110.  1  think  it  is  clear  that  the  names  of  all 
the  partners  must  appear  on  the  register ;  but  the  name  of  the  partnership 
firm  may  also  be  added,  and  then  the  respective  shares  in  the  ship  to  which 
the  partners  are  individually  entitled  need  not  be  defined.  In  that  state  of 
things  W.  A.  Groocock  never  had  a  legal  title  to  these  ships  ;  the  title  wag 
vested  in  other  persons,  and  it  appearing  that  the  plaintiffs  have  now  no 
equitable  title,  this  bill  must  be  dismissed  with  costs. (a) 

(a)  The  point  decided  in  the  text  is  referred  to   in  Abbott  on  Merchant  Ships,  p.  34,  in  the  fol- 
lowing terms ; — 
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A  good  title  may  be  made  to  an  estate,  although  the  origin  cannot  be  shown  by  any  deed  or  will ; 

but  it  mast  be  shown,  that  there  has  been  such  a  long  uninterrupted  possession,  enjoyment  and 

dealing  with  the  property,  as  afford  a  reasonable  presumption  that  there  is  an  absolute  title  in  fee 

simple.  *  • 

Where  a  matter  is  referred  back  to  the  Master,  he  is  at  liberty,  without  special  order,  to  receive 

further  evidence  thereon. 

Lord  Kensington  and  the  defendant  Mr.  Watkins,  respectively,  purchas- 
ed from  the  plaintiff  certain  portions  of  the  tithes  of  the  parish  of  Langharnej 
in  the  county  of  Carmarthen,  and  by  agreement  between  the  parties,  Mi. 
Watkins  was  to  give  an  indemnity  against  certain  charges  hereafter 
[#362]  stated  whiph  affected  *the  tithes  purchased  by  Lord  Kensington,  out 
of  freehold  hereditaments  of  which  he  was  seised  in  fee  simple,  with 
powers  of  distress  and  entry  for  securing  the  due  performance  of  the  indem- 
nity. 

By  the  decree,  it  was  referred  to  the  Master  to  settle  a  proper  and  sufficient 
indemnity  to  be  given  by  Watkins  to  \he  defendant  Lord  Kensington,  against 
the  costs  and  charges  of  repairing  the  parish  church  of  Langharne,  the  yearly 
sum  of  65/.  payable  to  the  vicar  of  the  said  parish,  the  payment  of  the  tenths, 
subsidies,  proxies,  synodals,  and  all  other  payments,  duties,  charges,  taxes 
and  impositions  wherewith  the  said  parsonage  was  or  should  be  charged  or 
chargeable. 

The  Master  approved  of  an  indemnity  on  an  estate  belonging  to  Watkins 
producing  100/.  a  year,  and  to  which  he  reported  Watkins  had  a  good  title. 
Loid  Kensington  took  exceptions  to  the  Master's  report,  first,  on  the  ground 
that  a  good  title  to  the  property  in  question  had  not  been  shown ;  and  secondly, 
that  the  estate  was  not  of  sufficient  value. 

The  estate,  it  appeared,  had  been  devised  to  the  defendant  Watkins  by  the 
will  of  a  Mr.  Lloyd,  who  died  in  1812;  and  with  the  exception  of  this  will, 
no  other  documentary  evidence  of  tide  was  produced  ;  but  the  title  was  sup- 
ported by  evidence  of  there  being  no  title  deeds,  and  of  the  long  possession 
of  the  testator  Lloyd,  which  was  to  the  following  effect : — 

A  gentleman,  who  had  acted  as  solicitor  for  Lloyd  for  twenty  years  prece- 
ding his  death  (from  1792  to  1812,)  and,  since  his  death,  for  Watkins,  deposed, 
that  during  that  time  "  Lloyd  was  in  the  possession"  of  the  property, 
[#363]    "  as  the  owner  thereof  in  fee  simple,  and  *deponent  verily  believed 

"  The  32d  section,  before  quoted,  contains  a  provision  regarding  partners  in  trade,  allowing  th»m 
to  be  joint  owners  and  making  their  property  partnership  property,  both  at  law  and  in  equity ;  and 
it  seems  that  such  partners  are  to  be  considered  as  one  person  only,  in  estimating  the  number  of 
thirty-two  persons  mentioned  in  the  33d  section,  which  speaks  of  tenants  in  common ;  probably, 
also,  the  name  of  each  partner  must  be  mentioned  and  described  in  the  registry  ;  the  safer  mode 
certainly  will  be  to  name  them  all  in  the  registry,  and  this  will  be  the  most  effectual  mode  of  show- 
ing that  the  whole  interest  is  British." 
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him  to  be  such ;"  that  it  was  an  old  family  estate  belonging  to  and  in 
the  possession  of  the  said  J.  Lloyd's  father  during  the  whole  of  his  lifetime, 
"  as  the  deponent  had  been  informed  and  verily  believed  ;"  that  on  the  death 
of  Lioyd  he  perused  his  deeds,  <fcc.,  but  no  document  relating  to  the  estate 
was  found,  and  that  no  assurance  could  now  be  found  to  evidence  the  seisin 
of  Lloyd ;  that  he  had  examined  the  land  tax  assessments,  which  were  very 
imperfect ;  but  that  he  had  found  Lloyd's  name  as  proprietor,  and  Price's 
name  as  occupier  during  the  years  1799,  1801, 1802,  1805,  1809  and  1810. 
Price,  another  witness,  aged  sixty-four,  stated  he  had  known  the  property 
sixty  years  and  upwards,  having  lived  in  an  adjoining  farm  until  he  was 
thirty-four -years  of  age.  That  the  farm,  from  the  time  when  he  first  knew 
the  same,  to  the  death  of  John  Lloyd,  was  the  property  of  John  Lloyd,  and 
"  had  been  so,  as  deponent  believed,  up  to  the  time  of  his  death,  for  eighty- 
five  years,  Lloyd  having  died  at  the  age  of  ninety-five  years ;  that  Watkins 
had  been  in  possession  ever  since  Lloyd's  death,  and  that  deponent  had  been 
his  tenant  for  seventeen  years." 

Another  witness,  aged  sixty-two,  the  son  of^L  former  oconpier,  stated  that 
he  lived  on  the  farm  from  his  birth  (1774)  till  1807,  and  had  frequently  seen 
receipts  in  his  father's  possession,  given  by  Lloyd  to  his  father  for  rent,  and 
that  Lloyd  was  always  considered  to  be  the  owner  of  the  said  premises. 

The  testator,  by  his  will,  devised  all  his  landed  property  in  the  hundred  of 
Builth  (in  which  the  property  in  question  was  situate)  to  the  defendant  Wat- 
kins,  who  was  his  heir  at  law,  and  who  had  been  in  undisturbed  possession 
since  1812. 

•Mr.  Kindersley  and  Mr.  /.  Romilly,  in  support  of  the  exceptions,    [*364] 
contended,  that  the  defendant  was  bound  to  give  an  indemnity  upon 
an  estate  to  which  there  was  a  clear  unexceptionable  title  for  sixty  years,  pro- 
perly evidenced  by  deeds  and  other  documents ;  that  it  had  not,  in  this  case, 
been  shown,  what  the  nature  of  Lloyd's  title  was ;  he  might  have  been  tenant 
for  life,  and  there  might  now  be  remainders  vested  in  persons  who  were 
infants  or  under  disability,  against  whom  time  would  not  run,  nor  the  statutes 
of  limitations  operate ;  that  there  was  nothing  to  show  that  Lloyd  was  not  a 
trustee  only  of  the  estate ;  that  the  land  tax  assessments,  though  showing 
the  occupation  of  a  tenant,  were  not  evidence  of  the  title  of  the  landlord ;  that 
this  estate,  the  title  to  which  was  evidenced  by  no  document,  not  even  by  old 
leases,  and  was  not  even  referred  to,  by  name;  in  the  will  of  Lloyd,  was  in- 
sufficient in  point  of  title,  for  the  purpose  of  indemnity. 

They  contended,  secondly,  that  the  value  of  the  estate  was  inadequate,  as 
it  did  not  appear  what  was  the  amount  of  dues,  <fcc,  payable,  beyond  the  65/. 
payable  to  the  vicar ;  in  addition  to  which  the  rental  might  diminish,  and  the 
repairs  of  the  chancel  might  exceed  the  surplus  rents  after  payment  of  the  652. 
and  dnes. 

Mr.  Pemberton  and  Mr.  Bigg,  contra,  for  the  defendant  Watkins.  : — 
The  reference  to  the  Master  was  not  to  report  whether  a  good  title  could 
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be  made  to  this  property,  but  to  approve  of  an  indemnity  to  be  given  to  Lord 
Kensiugton. 

.  It  is  not  the  usual  practice  to  require  the  same  extent  or  the  same 
[#365]  accuracy  of  proof  of  title,  where  property  *is  proposed  as  an  indem- 
nity against  a  contingent  loss,  which  may  never  occur,  as  is  neces- 
sary in  the  case  of  a  mortgage  or  purchase  :  a  purchaser  or  mortgagee  is  en- 
titled to  have  a  good  marketable  title,  while  for  the  purpose  of  an  indemnity, 
a  prima  facie  good  holding  title  is  sufficient. 

The  late  stat.  of  the  3  &  4  W.  4,  c.  27,  has  abridged  the  time  during:  which 
a  party  can  recover  land,  the  extreme  limit  is  now  forty  years ;  the  effect  of 
this  legislative  enactment  is  to  diminish  the  extent  of  title  formerly  necessary 
to  be  shown,  and  now  a  forty  years'  title  ought  to  be  deemed  a  marketable 
title.(a)  In  all  cases  there  may  be  outstanding  estates,  but  here  there  is  no 
suggestion  or  ground  of  suspicion  that  any  exist. 

Watkins  has  been  in  undisturbed  possession  of  the  property  for  twenty, 
seven  years,  and  there  is  evidence  of  reputation  of  the  ownership  of  Lloyd 
and  Watkins  for  more  than  100  years.  It  has  been  decided  that  the  absence 
of  title  deeds  does  not  necessarily  make  a  title  bad.(6)  [The  Master  op 
the  Rolls.  I  am  far  from  thinking  otherwise.]  Conveyancers  consider 
the  land  tax  assessments  as  evidence  of  seisin. 

Mr.  Kindersley,  in  reply,  was  stopped  by 

The  Master  op  the  Rolls,  vho  said,  I  think  that  the  evidence  here  is 
not  sufficient,  because  it  rests  upon  information  and  belief;  I  am  perfectly 
satisfied  that  there  are  good  titles  in  which  the  origin  can  not  be  shown  by 
any  deed  or  will ;  but  then  you  must  show  something  that  is  satisfactory  to 
the  mind  of  the  court, — that  there  has  been  such  a  long  uninterrupt- 
[*366]  ed  'possession,  enjoyment  and  dealing  with  the  properly  as  to  afford 
a  reasonable* presumption  that  there  is  an  absolute  title  in  fee  simple  . 
Now  it  rests  here  on  the  information  and  belief  of  this  gentleman,  without 
stating  the  circumstances  upon  which  his  information  and  belief  rest :  I 
think  that  he  ought  to  have  stated  the  circumstances  to  have  enabled  the 
court  to  judge  of  them :  not  to  state  his  belief,  but  to  bring  to  the  court  the 
means  of  founding  a  presumption  :  I  do  not  think  that  the  evidence  here  is 
sufficient,  and  on  that  ground  it  is,  that  I  allow  these  exceptions. 

I  confess  I  do  not  see  any  reason  to  think  that  this  property  may  not  be  of 
ample  value  for  the  purpose  of  indemnity.  It  seems  to  me  that  the  property 
is  sufficient  in  point  of  value  ;  on  the  other  point  I  think  the  case  must  go 
back  to  the  Master. 


Mr.  Kinder sley  proposed,  that  in  referring  the  matter  back  to  the  Master 
to  review  his  report,  liberty  should  be  given  to  receive  further  evidence. 

The  Master  of  the  Rolls. — I  am  of  opinion  that  the  Master  has  a 
right  to  do  so  without  special  order,  and  if  the  parties  desire  it,  he  ought  to 

(a)  1  Sugden  V.  &  P.  330.  (&)  l'Prwton'a  Abst.  23. 
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receive  fresh  evidence.  I  believe  there  has  been  a  difference  of  opinion 
amongst  the  Masters  on  this  point.  The  doubt  arose  in  consequence  of  one 
of  the  general  orders,(a)  which  directs  that  the  Master  shall  not  receive  fur- 
ther evidence,  after  issuing  his  warrant  on  preparing  his  report ;  but  it  would 
be  absurd  to  send  a  matter  back  to  the  Master  and  not  let  him  receive  any 
further  evidence  upon  it.[l] 


*Pada*ore  v.  Bodfield.         v  [*367] 

1339:  February  11,21. 

On  the  26th  of  April,  1838,  the  plaintiff  undertook,  before  replication,  to  speed  ;  (see  the  terms ;)  on 
the  f th  of  May,  he  filed  a  replication,  but  he  neither  sued  out  a  commission  nor  did  he  take  any^ 
further  steps :  on  the  21st  of  February,  1839,  on  the  motion  of  the  defendant,  the  bill  was  dismis- 
sed with  costs,  for  want  of  prosecution. 

The  bill  in  this  case  was  filed  on  the  29th  of  August,  1837,  and  an  answer 
was  put  in  thereto  on  the  30th  of  October,  in  the  same  year :  no  further  pro- 
ceedings having  been  taken  by  the  plaintiff,  the  defendant,  on  the  26th  of 
April,  1838,  moved  to  dismiss  the  plaintiff's  bill,  on  which  occasion  the  plain- 
tiff undertook  to  speed  in  the  usual  form,  that  is,  "  it  was  ordered  that  the 
plaintiff  should  file  a  replication,  serve  subpoenas  to  rejoin  and  obtain  and 
serve  an  order  for  a  commission  to  examine  witnesses,  if  he  should  require 
such  commission,  within  three  weeks  from  that  time  ;  and  give  rules  to  pro- 
duce witnesses  and  pass  publication  in  Michaelmas  term  then  next,  and  set 
the  cause  down  for  hearing  and  serve  subpoenas  to  hear  judgment  in  Hilary 
term  1839  ;  or,  in  default  thereof,  that  the  plaintiff's  bill  should  stand  dis- 
missed with  costs." 

On  the  8th  of  May,  1838  the  plaintiff  filed  a  replication  ;  but  he  neither 
sued  out  a  commission  to  examine  witnesses  nor  took  any  further  proceedings 
in  the  cause. 

On  the  11th  of  February,  1839, 

Mr.  Toller}  on  behalf  of  the  defendant,  moved  that  the  bill  should  be  dis- 
missed with  costs,  for  want  of  prosecution  and  for  non-compliance  with  the 
undertaking. 

Mr.  Stevetisvn,  contra,  relied  on  the  fact  of  the  plaintiff's  requiring  no  com- 
mission to  examine  witnesses,  as  taking  the  case  out  of  the  16th  and  17th 
general  orders  of  1831.(6) 

'The  Master  of  the  Rolls  ordered  this  cause  to  stand  over  to    [*368] 

(o)  67th  order,  (1828,)  2  Ruse.  App.  23.  (b)  1  Ruse.  &  M.  770. 

[1]  So,  in  Ttpyford  v.  Trail,  3  Myl.  &  Cr.  645,  649.  Lord  Cottenham  said  ;  "  I  have  always 
been  of  opinion  that  the  Master  is  entitled  to  receive  farther  evidence.  It  seems  to  me  nonsense 
to  refer  it  back  to  the  Master,  unless  he  is  at  liberty  to  receive  further  evidence ;  because  the 
conclusion  afforded  by  the  evidence  already  taken  might  have  been  drawn  by  the  court  without  tho 
assistance  of  the  Master."    And  see  Liye$ty  v.  Livcsey,  10  Sim.  331. 
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inquire  as  to  the  practice ;  and  on  the  21st  of  February,  he  dismissed  the  bill 
with  costs.(a) 


Bricknell  v.  Stamford. 

1838 :  November  26,  December  17. 

The  plaintiff,  arrested  under  an  attachment  sued  out  by  the  defendant,  which  was  afterwards  set 

aside  for  irregularity,  brought  an  action  for  false  imprisonment  against  defendant    The  court  re* 

strained  the  action  and  referred  it  to  the  Master  to  settle  a  proper  compensation. 
Where  a  party  is  arrested  by  virtue  of  the  process  of  this  court,  which  turns  out  to  be  irregular,  he 

may  apply  to  the  court,  either  for  a  reference  to  the  Master  to  settle  a  proper  compensation,  or 

for  liberty  to  bring  an  action. 

A  motion,  made  on  behalf  of  the  plaintiff,  having  been  refused  with  costs 
the  costs  were  taxed,  and  an  attachment  for  non  payment  was  sued  out  by 
the  defendant ;  under  this  attachment  the  plaintiff  was  arrested  and  imprisoned 
for  a  day. 

On  the  23d  of  November,  the  certificate  of  the  Master,  together  with  the 
subpoena  and  the  attachment  were  set  aside,  for  an  irregularity  in  the  mode 
of  taxation  ;  and  the  defendant  was  ordered  to  pay  to  the  plaintiff,  his  costs, 
charges,  and  expenses  occasioned  thereby,  and  of  the  application :  the  court 
at  the  same  time  intimated,  that  no  action  ought  to  be  brought  for  false  im- 
prisonment. 

The  plaintiff,  however,  commenced  an  action  against  the  defendant  in  the 
Common  Pleas,  for  the  recovery  of  damages  for- the  false  imprisonment. 

Mr.  Kindersley  and  Mr.  Beetles,  on  behalf  of  the  defendant,  now  moved 

for  an  injunction  to  restrain  the  plaintiff  from  prosecuting  the  action  at 

[*369]    law,  and  that  the  plaintiff  might  be  directed  to  pay  to  the  defendant  #his 

costs  of  the  application  and  of  the  action  at  law :  they  cited  Frowd  v. 

Lawrence:(b)  Chalie  v.  Pickering.(c) 

Mr.  Pemberton  contended,  that  this  was  not  like  the  case  of  an  action  being 
brought  against  an  officer  of  the  court ;  that  the  plaintiff  had  a  right  to  com- 
mence and  proceed  with  his  action,  until  an  application  had  been  made  by 
the  defendant  to  the  court  to  stay  the  proceedings  at  law  ;  that  the  plaintiff 
was,  therefore,  at  all  events,  entitled  to  his  costs  of  this  application,  and  of 
the  proceedings  at  law  to  the  present  time.  He  said  he  was  pot  aware  of  any 
case,  in  which  an  application  had  been  made,  in  the  first  instance,  by  the 
party  irregularly  imprisoned,  for  leave  to  go  before  the  Master  to  settle  a  com- 
pensation ;  and  that  it  was  very  desirable  that  it  should  be  known,  whether, 
in  the  opinion  of  the  court,  a  party  was  at  liberty  .to  apply  before  action 
brought,  for  a  reference  to  the  Master  to  settle  a  compensation. 

(*)  See  Darnell  v.  Austin,  8  Simons,  19 ;  Crcoke  v.  Trery,  3  Mylne  &  Cr.  168 ;  2  Darnell's 
Ch.  Pr.  376,  n.  [Strickland  v.  Strickland,  4  Beav.  120.  S.  C.  Cr.  &  Ph.  151.  Darby  v.  Small, 
1  Hare.  490.] 

(*)  1  J.  &  W.  655.  (c)  1  Keen,  749/ 
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TtfE  Master  of  the  Rolls  said,  that  the  plaintiff  might  have  come  to 
the  court,  either  for  a  reference  to  the  Master  to  settle  the  amount  of  compen- 
sation for  the  injury  suffered,  or  for  liberty  to  bring  an  action,  and  that  he 
ought  to  have  done  so  in  this  instance :  that  this  was  a  case  in  which  the  plain- 
tiff knew,  that  if  he  brought  an  action,  the  defendant  would  apply  to  this 
court  to  stay  the  proceedings,  and  that  therefore  the  plaintiff  could  not  be  al* 
lowed  his  costs  at  law ;  but  a  reference  to  the  Master  ought  now  to  be  made, 
to  ascertain  what  was  a  proper  compensation,  by  way  of  damages,  for  the 
arrest  and  imprisonment,  which,  with  the  costs  of  this  application,  must  be 
paid  by  the  defendant.fi] 


•The  Attorney  General  t>.  Wilkinson.  [*370] 

1839 :  March  15. 

A  charity  was  founded  "  for  the  relief  of  the  poor  of  8. ;"  Held,  that  the  charity  funds  ought  to  be 
exclusively  applied  to  the  relief  of  parties  ndt  receiving  parochial  relief. 

The  original  foundation  of  the  charity  which  was  the  subject  of  this  in* 
formation  was  not  proved ;  but  it  appeared  "  that  by  a  decree  of  the  Chancel- 
lor of  the  Dutchy  of  Lancaster  and  others,  the  commissioners  for  compound* 
ing  with  his  Majesty's  tenants  and  copyholders  of  the  manor  of  Slaidburn, 
bearing  date  the  22d  of  November  in  the  I7th  James  I.,  it  was,  amongst  other 
things,  ordered  and  decreed,  that  there  should  be  assigned  and  set  out  for  the 
copyholders,  freeholders  and  inhabitants  within  the  township  of  Slaidburn, 
parcel  of  the  said  manor,  550  acres,  parcel  of  the  common  of  Champion, 
whereof  there  was  to  be  set  out  and  allotted,  to  and  f of  the  relief  of  the  poor 
of  the  township  of  Slaidburn  for  ever -,  three-score  acres,  at  the  rate  of  6rf.  for 
every  acre." 

This  information  was  filed  against  the  trustees  in  whom  these  charity  lands 
were  vested,  on  the  certificate  of  the  charity  commissioners  under  the  2  W.  4, 
c  57,  alleging  that  the  rents  of  these  charity  estates  had  been  applied  prin- 
cipally towards  the  relief  of  poor  receiving  parish  relief,  and  were  substituted 
for  that  relief  which  would  otherwise  be  supplied  from  the  parish  funds. 

The  information  prayed  a  declaration,  "  that  according  to  the  true  intent 
and  meaning  of  the  decree  of  the  22d  of  November,  17  James  I,,  those  only 
of  the  poor  of  Slaidburn  Were  entitled  to  participate  in  the  benefits  of  the 
charity  who  did  not  receive  relief  from  rates  assessed  for  the  poor,"  and  for 
consequential  directions. 

*The  trustees,  by  their  answer,  stated  they  believed  that  the  income    [#371  ] 
of  the  lands  was  not  wholly  substituted  for  that  relief  which  would 
otherwise  be  supplied  from  the  parish  funds ;  and  that  though  that  was  to  a 

[1]  Vide,  Mackay  y.  Blackett,  9  Paige,  437,  of  which  case  a  full  statement  will  be  found,  1  Keen, 
753,  d.  1,  where  other  authorities  are  referred  to. 
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certain  extent  the  case,  there  were  other  cases  in  which  persons  would  rather 
forego  the  relief  afforded  by  the  aforesaid  application  of  such  income,  than 
go  lo  the  workhouse,  or  in  which  persons  would  not  receive  relief  to  the 
same  extent  from  the  parish. 

Mr.  Pemberton  and  Mr.  Blunt  contended  that  it  had  been  settled  by  the 
authorities,  that  where  property  was  given  for  the  benefit  of  the  poor,  it  was 
an  improper  application  of  the  charity  funds,  to  apply  them  to  ihe  relief  of 
the  poor  receiving  parochial  relief,  or  in  aid  of  the  poor  rates,  by  means  of 
which  the  rich  and  not  the  poor  are  benefited.    In  The  Attorney  General  v. 
Clarke,(a)  where  the  gift  was  to  the  poor  inhabitants  of  St.  Leonard's,  Shore- 
ditch,  the  Master  of  the  Rolls,  Sir  C.  Clarke,  after  stating  that,  "  as  it  could 
not  be  intended  that  the  poor  inhabitants  which  were  relieved  by  the  parish 
should  have  benefit  by  that  legacy,  which,  in  effect,  would  be  giving  to  the 
rich  and  not  to  the  poor/'  declared,  that  the  distribution  of  the  legacies  was 
to  be  confined  to  the  poor  inhabitants  of  St,  Leonard's,  Shoreditch,  not 
receiving  alms  (of  the  said  parish  ;)  and  he  ordered  a  scheme  to  be  laid  before 
the  Master  for  such  distribution.    So  in  The  Attorney  General  v.   The 
Corporation  of  Exeter(b)  it  was  held  by  Sir  John  Leach,  and  afterwards  by 
Lord  Lyndhurst,  that  the  rents  of  lands  given  "for  the  aid  and  relief  of  the 
poor  citizens  and  inhabitants  of  Exeter  who  were  heavily  burthened 
[*372]    by  fee  farm  rents  of  that  city  and  other  impositions  and  *talliages," 
ought  to  be  applied  to  the  relief  of  the  poor  inhabitants  of  Exeter 
not  receiving  parish  relief:   Lord  Lyndhurst,  in  giving  judgment,  observing, 
"  If  the  rents  were  given  in  support  of  the  poor  who  receive  parish  relief, 
they  would  be  applied  in  aid  of  the  rich."   Again,  in  The  Attorney  General  v. 
Crutch,  Reg.  lib.  A.  1830,  fcl.  2720,(c)  where  the  rents  of  lands  were  given 
for  the  relief  of  the  poor  of  the  parish  of  St.  Clement's  in  the  suburbs  of  the 
city  of  Oxford,  it  was  declared,  that  such  rents  ought  to  be  applied  to  the 
relief  of  poor  inhabitants  of  that  parish  not  receiving  parochial  relief. 

Mr.  Walker,  contra,  contended  that  it  had  never  been  decided  that  poor 
persons  receiving  parochial  relief  were  to  be  wholly  excluded  from  the  benefit 
of  a  charity  fund  given  for  the  poor ;  that  from  the  observations  of  Lord 
Eldon,  during  the  argument  of  the  case  of  The  Attorney  General  v.  The 
Corporation  of  Exeter,(d)  it  was  clear  that  he  entertained  a  different  opinion ; 
and  his  remarks  on  a  subsequent  occasion(e)  showed  that  he  had  not  changed 
that  opinion ;  the  terms  of  the  gift,  too,  in  that  case,  were  peculiar,  being  for 
those  who  were  heavily  burthened  by  fee  farm  rents  of  the  city  of  Exeter  and 
other  impositions  and  talliages,  and  must  have  been  the  foundation  of  the 
order  made  in  that  case.  In  The  Attorney  General  v.  Clarke,  the  bequest 
was  to  the  "  poor  inhabitants,"  here  the  charity  was  expressly  "  for  the  relief 
of  the  poor."  The  foundation  of  this  charity  was  previous  to  the  statute  of 
the  43  Eliz.  c.  2,  compelling  the  parishioners  to   provide  for  the  poor,  and 

(a)  Ambler,  422.  (b)  2  Rubs.  45.    S.  C.  3  Run.  395.  (c)  S he  1  ford's  Mortmain,  628. 

{d,  2  Ruw.  5t.        .     («;  Page  53. 
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there  was  nothing  in  that  statute  to  alter  the  previous  mode  of  appli- 
cation of  these  charity  funds :  he  also  *referred  to  the  cases  of  Doe    [*373] 
dem.  Hindson  v.  Kerry(a)  and   The  Attorney  General  v.   The 
Corporation  of  Berwick^}*)  Wilkinson  v.  Malin.(c) 

The  Master  op  the  Rolls  : — I  think  that  the  course  which  has  been 
followed  by  this  court,  in  a  series  of  cases  and  for  a  great  length  of  time,  does 
not  leave  me  at  liberty  to  consider  this  as  an  open  question.  There  have  been 
so  many  cases  before  this  court  which  have  been  fully  argued  and  have  been 
acquiesced  in,  that  I  do  not  think  that  it  can  now  be  contended,  that  those 
who  are  in  the  receipt  of  parochial  relief  are  entitled  to  the  benefit  of  a  charity 
intended  for  the  poor.  In  such  cases  it  was  never  intended  that  the  charity 
should  directly  benefit  the  rich,  although,  it  is  true,  that  you  can  in  no  way 
benefit  the  poor  without  at  the  same  time,  to  a  certain  extent,  relieving  the 
rich,  either  as  to  their  legal  duty  or  their  moral  obligations. 

In  some  of  the  cases,  the  charity  funds  had  been  applied  in  aid  of  the  poor 
rates,  and  by  this  mode,  in  relief  of  those  who  were  bound  by  law  to  pay 
them,  and  the  court  thought  it  necessary  to  prevent  such  an  abuse.  If  an 
additional  gift  were  made  to  poor  persons  who  received  relief  from  the  parish, 
there  might  be  no  objection  to  such  additional  gift ;  but  in  some  cases  which 
have  come  before  the  court,  charitable  funds  of  this  deseriptiQn  have  been  so 
applied,  that  the  poor  have  received  merely  parish  relief,  and  no  additional 
assistance  has  been  afforded  them :  it  was  to  prevent  this  abuse  that  the  court 
thought  right  to  give  the  charity  funds  to  persons  who,  but  for  such  gift, 
would  have  received  no  charitable  assistance. 

#I,  apprehend  that  it  was  under  these  circumstances  that  the  rule    [#374] 
was  made  by  my  predecessors,  and  I  do  not  think  that  I  am  now  at 
liberty  to  alter  it ;  the  order  must  therefore  be,  that  this  fund  ought  to  be 
applied  exclusively  to  the  poor  not  receiving  parochial  relief. 


Barker  and  others  v.  Barr. 

1839:  February  27. 

The  affidavit  in  support  of  a  motion  to  extend  the  common  injunction  stated,  on  belief,  that  the 
ans  ver  would  contain  a  discovery  which,  with  other  evidence,  would  enable  the  defendant  at  law 
to  make  a  good  defence  to  the  action,  "  or  tend  materially  to  reduce  the  amount  of  damages 
sought  to  be  recovered  thereby:"    Held,  that  this  was  sufficient. 

Mr.  Pemberton  and  Mr.  Purvis  moved  to  extend  the  common  injunction 
to  stay  trial,  on  an  affidavit  of  one  of  the  plaintiffs,  which  stated  as  follows : 
u  that  he  cannot,  as  he  is  advised  and  verily  believes,  safely  proceed  to  trial 
of  the  action  in  the  bill  mentioned,  until  the  defendants  shall  have  put  in  their 
answer  or  answers  in  this  suit;  and  that  he  expects  and  believes  that  the 

(a)  Duke's  Charitable  Use*,  by  Biidgman,  495.     (b)  1  Tamlyn,  239.     (c)  2  Cr.  &  Jer.  636. 
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answer  or  answers  of  the  defendants  will  contain  a  disclosure  and  discovery 
which  will,  with  other  evidence  to  be  adduced  in  the  action,  enable  him  and 
the  said  Richard  Barker  to  make  a  good  defeuce  at  law  to  the  said  action,  or 
tend  materially  to  reduce  the  amount  of  damages  sought  10  be  recovered 
thereby."] 

It  will  be  observed  that  the  portion  between  brackets  is  an  addition  to  the 
common  form  of  affidavit  in  such  cases.(a) 

Mr.  Kindersley  and  Mr.  Willcock,  contra. 

Mr.  Pemberton  in  reply, 

The  Master  op  the  Rolls  held  that  the  plaintiffs  were  entitled  to  the 
order  on  this  affidavit. 


[*375]  *Reeves  v.  Gill. 

1838  :  December  14,  19. 

A.  *%reed  to  demise  certain  premises  to  B.  There  was  an  outstanding  equitable  interest  vested  in 
C:  Held,  that  B.  was  bound  to  accept  a  demise  from  A.  in  which  C.  joined  ;  and  was  not  jus- 
tified in  insisting  on  A.  obtaining  a  release  from  C.  in  order  to  enable  him  alone  to  make  a  valid 
demise. 

In  December,  1831,  Jay  mortgaged  some  property  to  Coulson,  by  demise 
for  1000  years ;  in  1835,  300/.  being  due  thereon  to  Coulson,  she  assigned 
the  property  for  the  remainder  of  the  term  to  Reeves,  as  a  security  for  130/. 
In  November,  1835,  Jay,  with  the  concurrence  of  Coulson,  released  to  Reeves 
his  equity  of  redemption  in  the  property,  in  consideration  of  Coulson  and 
Reeves  releasing  him  from  the  mortgage  debt  of  300/. 

It  appeared,  that  in  Trinity  term,  1835,  an  action  of  ejectment  had  been 
brought  against  the  defendant  Gill,  on  the  several  demises  of  Jay,  Coulson 
and  Reeves,  to  recover  a  portion  of  the  mortgaged  premises,  of  which  Gill 
had  by  mistake  taken  possession,  and  on  which  he  had  erected  some  build- 
ings. 

On  the  12th  of  March,  1836,  an  agreement  was  come  to  for  compromising 
this  action,  one  of  the  terms  of  which  was,  « that  Reeves,  one  of  the  lessors  of 
the  plaintiff,  should  demise  to  Gill  all  the  lands  (describing  them  and  being 
those  comprised  in  the  mortgages,)  for  the  sum  of  160/.,  to  hold  to  the  said 
W.  Gill  for  994  years,  at  the  yearly  rent  of  a  pepp©r-corn." 

This  agreement  was  signed  by  the  attorney  of  the  lessors  of  the  plaintiff, 
and  by  the  attorney  of  the  defendant  Gill. 

On  the  16th  of  March,  1836,  Coulson  died :  the  defendant  Morgan  was  her 
legal  personal  representative  ;  and  in  consequence  of  a  disagreement 
[•376]  between  the  'parties  as  to  the  form  of  the  lease,  this  bill  was  filed 
by  Reeves  for  a  specific  performance. 

(«)  8  Smith's  Ch.  Pr.417. 
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The  defendant  Gill  insisted,  that  by  the  terras  of  the  agreement,  the  plain- 
tiff alone  was  to  grant  the  lease,  and  that  the  plaintiff  was  therefore  bound  to 
obtain  a  release  of  the  equity  of  redemption  from  Morgan,  the  representative 
of  Coulson,  in  the  first  instance,  and  then  grant  the  lease ;  while,  on  the  other 
hand,  the  plaintiff  insisted,  that  it  would  be  sufficient  if  Morgan,  who  was 
willing  to  concur,  joined  in  the  demise  to  the  defendant. 

A  question  was  also  raised,  as  to  who  was  to  bear  the  expense  of  Morgan's 
joining  in  the  demise  or  release. 

The  cause  now  came  on,  neither  party  having  entered  into  evidence. 

Mr.  Tinney  and  Mr.  Reynolds >  for  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Elder  ton,  for  the  defendant  Gill. 

Mr.  K.  Parker,  for  the  defendant  Morgan. 

The  Master  of  the  Rolls  : — This  is  a  case  in  which  the  parties  have 
an  interest  which  is  extremely  small,  and  the  only  question  is,  who  is  to  bear 
the  costs  of  the  suit :  there  is  really  nothing  else  in  controversy.  I  will  read 
the  pleadings  before  I  decide  that  point ;  I  will,  however,  now  state  the  cir- 
cumstances. [His  Lordship  recapitulated  the  facts  of  the  case  and  the  corres- 
pondence between  the  parties.]  It  appears  to  me  that  the  defendant  would 
be  equally  secure,  whether  the  lease  were  made  by  the  plaintiff 
•alone  after  obtaining  a  release  from  Morgan,  or  whether  the  demise  [*377] 
were  made  by  the  plaintiff  and  Morgan  jointly ;  and  the  only  question 
which  seems  to  have  arisen  between  the  parties,  was  whether  the  costs  of 
Morgan's  joining  should  be  paid  by  one  party  or  the  other :  to  have  the  mat- 
ter'settled,  the  plaintiff  has  thought  fit  to  file  a  bill  and  have  these  expenses 
incurred. 

I  think  that  the  right  of  the  defendant,  under  the  agreement,  was  to  have 
an  effectual  demise  by  Reeves  for  the  term  of  994  years,  and  this  would  have 
been  effected  by  Morgan's  joining  in  it.  This  was  what  the  defendant  was 
entitled  to,  and  there  must,  therefore,  be  a  decree  for  a  specific  performance ; 
but  it  does  not  follow  that  the  plaintiff  ought  to  have  the  costs  of  these  pro- 
ceedings. There  has  been  a  great  deal  of  unnecessary  litigation,  for  a  mat- 
ter which  would  only  amount  to  a  few  pounds.  I  will  read  over  the  pleadings 
before  determining  the  question  of  costs. 


Dec.  19. — The  Master  op  the  Rolls  : — I  have  read  the  pleadings  and  re- 
considered the  agreement  in  this  case,  and  am  of  opinion,  that  the  agreement 
of  th^l2th  of  March,  1836,  is  so  expressed,  that  the  defendant  had  great  reason 
to  consider,  that  the  demise  thereby  contemplated,  was  to  be  made  by  the  plain- 
tiff alone,  and  consequently,  that  the  expense  of  the  demise,  which  he  agreed 
to  bear,  was  the  expense  of  a  demise  to  be  executed  by  the  plaintiff  alone. 

Soon  after  the  date  of  the  agreement,  it  appeared,  and  it  is  now  properly  ad- 
mitted, that  a  demi3e"1by  the  plaintiff  alone  would  not  have  been  ef- 
fectual, by  reason  *of  the  equity  of  redemption  of  the  term  of  1000    [#378] 
years  being  vested  in  Miss  Coulson  or  her  executor ;  and  it  is  pro 


379  CASES  IN  CHANCERY. 

1838.— Reeve*  v.  Gill. 

perly  admitted  by  this  bill,  that  the  demise  which  the  defendant  is  bound  to 
accept,  is  a  demise  in  the  making  of  which  the  representative  of  Miss  Coulson 
is  to  join  the  plaintiff. 

The  question  arose  between  these  parties,  whether  the  plaintiff  ought  to 
procure  a  release  of  the  equity  of  redemption ;  that  was  the  only  way  in  which 
he  could  enable  himself,  individually,  to  make  the  demise  which  he  had  con- 
tracted to  do,  and  it  was  therefore  suggested,  as  I  think,  very  naturally,  by 
the  counsel  for  the  defendant,  that  the  plaintiff  ought  to  procure  such  release. 
He  refused,  and  I  think  that  he  was  entitled  to  refuse,  provided  he  was  will- 
ing to  adopt  another  mode  of  giving  to  the  defendant  an  effectual  demise ; 
and  he  was  so  willing,  and  accordingly  offered  to  procure  Thomas  Morgan, 
the  representative  of  Miss  Coulson,  to  join.    After  some  hesitation,  the  de- 
fendant agreed  to  accept  a  demise  from  the  plaintiff,  directed  by  Morgan,  or 
in  which  Morgan  joined,  provided  that  the  plaintiff  would  pay  the  extra  ex- 
pense ;  and  now  the  only  question  between  the  parties  was,  which  of  them 
should  pay  the  extra  expense  occasioned  by  the  necessity  of  making  Morgan 
a  party  to  the  demise.     My  opinion  is,  that  according  to  the  true  effect  of  the 
agreement,  and  under  the  circumstances,  the  extra  expense  ought  to  have 
been  paid  by  the  plaintiff;  and  if  the  defendant  had  adhered  to  his  letter  of 
the  16th  September,  1836,  and  the  suit  had  followed,  that  all  the  costs  of  it 
would  have  fallen  upon  the  plaintiff.     I  think  that  the  plaintiff  ought  not  to 
have  refused  to  pay  those  extra  costs ;  but  having  refused,  the  defendant  un- 
fortunately withdrew  from  his  former  offer  to  accept  a  demise  in  which 
Morgan  joined,  and  again  required  a  release.    His  letter  of  the  8th 
[*379]    *November  was,  I  think,  erroneous,  in  again  asking  for  a  release,  but 
it  was  expressed  in  terms  showing  a  manifest  disposition  to  conciliate, 
and  as  1  think  amounting  to  an  offer,  that  if  his  mode  of  settling  the  matter 
by  release  was  acceded  to,  he  would  pay  the  costs  of  it.    If  there  had  been 
an  equally  proper  disposition  to  conciliate  on  the  other  side,  I  think  that  this 
suit  would  not  have  taken  place ;  but  the  plaintiff  filed  this  bill,  insisting  that 
the  defendant  was  not  entitled  to  a  release  of  the  equity  of  redemption,  but 
bound  to  accept  a  lease  in  which  Morgan  joined  ;  and  by  the  answer,  the  de- 
fendant, instead  of  insisting  on  the  claim  stated  in  his  letter  of  the  16th  Sep- 
tember, which  I  think  proper,  has  again  insisted  that  he  is  entitled  to  a  re- 
lease ;  and  the  substantial  question  in  the  cause  being,  whether  the  defendant 
is  entitled  to  a  release  or  bound  to  accept  a  lease  in  which  Morgan  joius,  the 
defendant  has  so  framed  his  answer,  as  to  make  it  necessary  for  the  plaintiff 
to  proceed  to  a  hearing ;  and,  under  the  circumstances,  I  think  that  the  plain* 
tiff  is  entitled  to  the  costs  of  the  suit,  but  is  4  not  entitled  to  throw  upon  the 
defendant  the  extra  costs  of  procuring  Morgan  to  join  in  the  lease. 

Decree,  specific  performance  with  costs.[l] 

[1]  "I  also  repeat,  what  I  have  before  stated  and  acted  upon,  that,  in  deciding  upon  questions  of 
costs,  not  depending  exclusively  upon  regularity  of  practice  in  the  strict  sense  of  the  word.  I  shalf 
always  consider  myself  bound  to  see  whether  the  parties,  by  reasonable  care,  might  not  have  avoid- 
ed the  necessity  for  litigation."    Wigram,  V.C.,  Christian  v.  Field,  2  Hare,  185. 
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•Cotham  0.  West.  [*380] 

1838 :  December  22.     1839  :  March  22. 

A  tingle  exception,  taken  to  the  Master's  certificate  allowing  four  interrogatories,  affirmed  that "  the 

Master  ought  not  to  have  so  certified,  but  ought  to  have  disallowed  such  interrogatories ;"  Held, 

that  in  order  to  succeed  on  the  exception,  it  must  be  shown  that  all  the  four  interrogatories  were 

improper. 
Sums  paid  by  an  executor  out  of  an  infant's  property  for  his  maintenance,  cannot  be  allowed  by  the 

Master  under  a  direction  "  to  make  all  just  allowances." 

Under  the  decree  in  this  cause,  the  Master  had  allowed  the  plaintiff  to 
exhibit  four  interrogatories  for  the  examination  of  the  defendant. 

The  defendant  took  one  exception  to  this  certificate  in  the  following  form : — 
"  For  that  the  said  Master  hath  in  and  by  his  said  certificate  certified,  that  he 
has  settled  and  allowed  certain  interrogatories,  which  had  been  exhibited  be- 
fore him  on  behalf  of  the  said  plaintiff,  for  the  examination  ot  the  defendants, 
and  had  caused  the  said  interrogatories  to  be  engrossed  on  parchment ;  whereas 
the  said  Master  ought  not  to  have  so  certified,  but  ought  to  have  disallowed 
such  interrogatories ;  in  all  which  particulars  the  said  defendant  doth  except 
to  the  said  certificate." 

A  question  arose,  whether,  if  it  were  shown  that  the  Master  was  wrong  as 
to  one  of  the  interrogatories,  the  exception  to  his  certificate  would  succeed ; 
or  whether,  under  this  particular  form,  the  exception  must  succeed  in  the 
whole  or  fail  altogether. 

Mr.  Walker,  in  support  of  the  exception. 

Mr.  Pemberton  and  Piggott,  contra. 

The  Master  of  the  Rolls  was  of  opinion  that  this  exception  challenged 
the  correctness  of  the  whole  certificate  of  the  Master,  and  that,  there- 
fore, the  exceptant  *could  not  succeed  in  part ;  and  he  overruled  the    [*381] 
exception.(a)[l] 


The  Master  was  directed  to  take  an  acccount  of  the  rents  of  the  real  estates 
of  the  testator  which  had  come  into  the  hands  of  his  executor,  Thomas  West, 
or  to  the  hands  of  James  Underbill  West,  his  personal  representative ;  and  he 
was  to  make  annual  rests  and  charge  interest ;  and  he  was  also  to  inquire 
what  purchases  and  mortgages  had  been  made  out  of  the  rents,  and  whether 
they  were  beneficial  to  the  infant  plaintiff;  and  what  sum  had  been  properly 
expended  in  the  repairs  of  the  estate ;  and  the  parties  were  to  be  examined  on 

(a)  See  Pearson  v.  Knapp,  1  Myl.  &  K.  312,  and  Moore  v.  Langford,  6  Sim.  323. 

[1]  As  to  the  general  rnle  that  an  exception  must  not  cover  too  much,  or  embrace  unexception- 
able matter,  see  farther  Wagstaffv.  Bryan,  1  Russ.  &  M.  28.  Ibid.  31  n.  1.  Buloid  v.  Miller,  4 
Paige,  474.  Byde  v.  Masterman,  Cr.  &  Ph.  265.  Green  v.  Weaver,  1  Sim.  404.  Ibid.  434,  n.  2. 
Woods  v.  Woods,  10  Sim.  197.  Ibid.  218,  n.  1,  2.  Ballard  v.  White,  2  Hare,  158.  Tench  v. 
Cheese,  post,  571.  That  an  exception  may,  however,  be  so  far  separable  as  to  be  allowed  in  part, 
and  overruled  as  to  the  residue,  see  Hare  v.  Johnstone,  4  Myl.  &  Cr.  127.     10  Sim.  218,  n.  2. 
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interrogatories,  as  the  Master  should  direct,  who  on  taking  such  account  was 
to  make  unto  the  parties  all  just  allowances. 

James  Underbill  West,  after  the  death  of  his  father,  had  made  an  allowance* 
out  of  the  rents,  for  the  maintenance  and  support  of  the  infant  plaintiff. 

The  Master  to  whom  the  cause  had  been  referred,  was  of  opinion  that  he 
could  not,  under  the  terms  of  this  decree,  allow  the  sum  expended  in  the 
maintenance  of  the  infant,  as  just  allowances  ;  and  the  case  came  before  the 
court  on  the  petition  of  James  Underbill  West. 

The  Master  op  the  Rolls  concurred  in  opinion  with  the  Masterfl]. 

Mr.  Pemberton,  Mr.  Kinder  sley,  Mr.  Walker,  Mr.  Piggott  and  Mr*  Tar- 
riano}  for  different  parties.(a) 


f*382]  *Bacon  v.  Spottiswoode. — Baco^  ti.  Jonesi* 

1839  :  May  3,  4. 

Where  a  bill  is  filed  by  a  patentee  for  an  injunction  to  restrain  an  alleged  infringement  of  bis  pa- 
tent, the  plaintiff  is  not  precluded  from  askiug  for  an  injunction  at  the  hearing,  by  the  fact  of  his 
not  having  applied  for  it  on  an  interlocutory  motion  ;  but  the  not  moving  for  the  injunction  imposes 
on  the  plaintiff,  in  such  a  case,  the  obligation  of  making  out  a  clear  and  unexceptionable  title  at 
the  hearing:  and  if  he  falls  in  that,  and  has  not  previously  obtained  an  injunction,  he  will  not  be 
allowed  to  use  the  facts  proved  in  the  cause,  as  evidence  of  a  prima  facie  case,  giving  him  a  right 

,  to  further  time,  for  the  purpose  of  enabling  him  to  establish  more  satisfactorily  his  legal  title. 

A  patentee  brought  the  cause  to  a  hearing  without  having  previously  moved  for  an  injunction, 
and  the  court  being  of  opinion,  that  on  the  evidence  then  produced  an  injunction  would  not  have 
been  granted  on  an  interlocutory  application,  refused  to  retain  the  bill,  to  give  the  patentee  an 
opportunity  of  establishing  his  right  at  law,  but  dismissed  it  with  costs. 

In  this  case  it  appeared  that  the  plaintiff,  Hugh  Ford  Bacon,  and  a  Mr. 
Hutchinson,  had  each  obtained  patents  for  improvements  in  the  construction 
of  the  common  argand  gas*burner.  The  .plaintiffs  patent  was  granted  in 
July,  1829,  and  that  of  Mr*  Hutchinson  in  October,  1834.  The  invention, 
in  both  cases,  consisted  of  an  alteration  in  the  interior  cylindrical  passage, 
through  which  the  atmospheric  air  passes  to  supply  the  oxygen  necessary  for 
the  combustion  of  the  inner  surface  of  the  jet  of  gas.  In  the  common  argand 
burner  the  passage,  in  its  whole  extent,  forms  a  cylindrical  tube  of  uniform 
diameter ;  the  plaintiff's  invention  consisted,  in  effect,  in  placing  internally,  at 
the  top  of  this  passage,  a  solid  metal  ring  of  peculiar  shape,  described  in  the 
specification  as  "  a  cylindrical  piece  of  metal,  having  a  hollow  frustrum  of  a 
cone  formed  in  it  internally,  as  shown  at  H  (in  the  diagram.)  This  frustrum 
of  a  hollow  cone  is  inverted,  by  which  means  the  smallest  aperture  is  placed 

(a)  Orders  were,  however,  made  in  this  case,  by  arrangement. 

[1]  A  previous  application  by  petition  ought  to  have  been  made  to  the  Court  for  an  order  directing 
an  allowance  for  the  maintenance  of  the  infant.  In  re  Christie,  9  Sim.  643.  2  Story's  Eq.  §  1354. 
In  Stopford  v.  Lord  Canterbury,  11  Sim.  82,  previous  expenditures  for  maintenance,  although  on* 
sanctioned,  were  allowed,  under  the  peculiar  circumstances  of  the  case. 
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downwards,  forming  the  means  of  limiting  the  supply  of  air  to  the  internal 
part  of  the  flame ;  and  by  making  the.  part  from  H  to  G  conical  or  any  shape 
that  will  permit  the  air  to  spread  or  expand  so  as  to  strike  or  impinge  on 
the  flame,  a  great  increase  of  light  will  be  effected  by  this  additional  appen- 
dage." 

#In  Mr.  Hutchinson's  improvement,  the  interior  air  passage  was    [*383] 
gradually  contracted  upwards,  in  a  curvilinear  form,  until  it  nearly 
reached  the  extremity,  and  from  that  point  it  increased,  in  a  right  line,  to  the 
top,  forming  a  conical  passage  ;  so  that  the  construction  of  the  upper  part  was 
in  both  cases  very  similar. 

The  object  of  both  improvements  was  to  produce  a  more  brilliant  flame 
and  to  diminish  the  consumption  of  gas. 

The  defendants  in  the  first  case,  who  were  members  of  a  gas  company, 
caused  a  quantity  of  Hutchinson's  patent  burners  to  be  made  by  Messrs.  Jones 
and  Talby,  (the  defendants  in  the  second  suit,)  to  the  value  of  150Z.,  which 
they  supplied  to  their  customers  at  the  same  prices  as  they  paid  for  them. 

The  plaintiff,  considering  this  to  be  an  infringement  of  his  patent  right, 
filed  his  bill  in  October,  1835,  against  the  company,  which,  after  stating  the 
plaintiff's  patent,  contained  this  allegation : — "  That  the  defendants  have 
manufactured,  or  ordered  or  caused  to  be  manufactured,  and  have  uked  for 
their  own  benefit,  and  sold  to  divers  persons  for  their  own  profit,  divers  large 
quantities  of  a  certain  gas  lamp  or  burner,  which  they  call  a  double  cone  burner, 
and  which  is  a  counterfeit  or  imitation  of  the  aforesaid  patent  gas-burner  in 
direct  and  gross  violation  and  infringement  of  the  said  exclusive  patent  right 
of  plaiutiff."  And  after  certain  charges  tending  to  show  the  piracy,  the 
bill  contained  this  statement :  "  That  the  defendants  sometimes  pretend,  that 
such  counterfeit  and  pirated  gas-burner  was  not,  nor  is  the  same  manufac- 
tured or  ordered,  or  caused  to  be  manufactured  or  used  or  sold  by 
them,  or  for  *their  use,  profit  or  benefit ;  whereas  plaintiffs  charge  [*384] 
the  contrary  of  such  pretences  to  be  true." 

The  bill  prayed  "  That  the  defendants  might  be  decreed  to  render  an  account 
of  all  the  said  counterfeit  burners,  which  had  been  at  any  time  theretofore 
manufactured  or  used  and  sold  by  the  defendants,  or  by  any  person  or  persons 
by  their  orders,  and  of  ail  such  burners  as  they  still  had  in  their  possession  ; 
and  to  pay  to  plaintiffs  all  such  gains  and  profits  as  had  been  received  or  had 
accrued  to,  or  might  have  been  received  or  have  accrued  to  the  defendants, 
from  the  manufacture,  use  and  sale  of  the  said  counterfeit  gas-burner,  by  rea- 
son and  in  consequence  of  the  same  being  an  imitation  or  counterfeit  of  the 
aforesaid  improved  patent  gas  lamp  or  burner ;"  and  for  an  injunction. 

The  plaintiffs  had  already,  in  August,  1835,  filed  a  bill,  similar  to  this,  in 
form,  against  Messrs.  Jones  <fe  Talby,  the  manufacturers  ;  and  the  defend- 
ants, in  both  cases,  insisted  that  the  making  and  using  Hutchinson's  patent 
burners  was  no  infringement  of  the  plaintiff's  patent. 

The  plaintiffs  made  no  application  for  an  injunction  before  the  hearing  ;  both 
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parties  went  into  evidence  as  to  the  two  patents,  and  the  case  now  came  on 
for  hearing  on  that  evidence  and  on  certain  admissions  between  the  parties : 
the  plaintiffs  admitting,  that  the  company  had  sold  the  Hutchinson  burners 
only  to  the  persons  whom  they  supplied  with  gas,  and  had  not  sold  the  same 
to  any  other  persons,  and  that  they  "  had  not  derived  any  profit  from  the  sale 
of  the  said  last  mentioned  gas-burners,  they  having  been  sold  at  the  same 

prices  as  were  paid  to  the  manufacturers  for  the  same." 
[*385]        *Except  any  inference  which  might  arise  from  the  circumstance 
of  the  admitted  sale  of  Hutchinson's  burners  to  their  customers,  there 
was  no  evidence  of  the  company  having  used  them. 

The  two  cases  were  heard  in  succession  ;  the  statements  and  arguments 
were  very  nearly  the  same  in  both  cases. 

Mr.  G.  Richards,  Mr.  James  Parker,  and  Mr.  Humphrey,  for  the  plain- 
tiffs, contended  that  Hutchinson's  burners,  which  had  been  made  and  used 
by  the  defendants,  were  a  mere  modification  of  the  plaintiff's,  that  the  plain- 
tiff's invention  formed  the  substratum  of  the  Hutchinson  patent,  and  that  so 
far  it  could  not  be  used  until  the  plaintiff's  patent  had  expired.  Ex  parte 
Fox.(a) 

They  also  contended,  that  there  having  been  an  exclusive  enjoyment  by 
the  plaintiffs  of  the  patent  until  the  piracy  by  the  defendants,  it  was  the  prac- 
tice of  the  count,  in  such  cases,  to  grant  an  injunction  in  the  first  instance, 
without  putting  the  patentee  to  establish  the  right  by  an  action  at  law.  Hill 
v.  Thompson.(b) 

That  although  it  had  been  admitted  that  the  company  had  made  no  profits 
by  the  sale  of  the  burners,  yet  it  was  clear  that  they  had  made  a  collateral 
profit  from  the  use  of  them  by  their  customers ;  for  the  evidence  showed  that 
a  considerable  saving  in  the  consumption  of  gas  must  have  been  effected  by 
the  use  of  the  improved  burners,  and  that  consequently,  this  case,  as  against 
the  company,  was  similar  to  the  case  of  Crossley  v.  The  Derby  Gas 
[*386]  Light  Company, {c)  where  the  defendants,  having  *used  the  plain- 
tiff's patent  gas  meters,  and  having,  by  such  means,  effected  a  great 
saving  in  expense,  the  court  referred  it  to  the  Master  to  take  an  account  of 
what  profits  had  beeen  received,  and  what  benefit  derived  from  the  use  of 
such  gas  meters  as  were  made  or  manufactered  during  the  existence  of  the 
letters  patent,  from  six  years  previous  to  filing  the  plaintiff's  bill  down  to 
that  time ;  and  the  defendants  were  decreed  to  pay  the  amount  with  all 
costs. 

That  the  court  would  grant  an  injunction  where  there  could  be  no  ac- 
count.    Universities  of  Oxford  and  Cambridge  v.  Riehardson.(d) 

Mr.  Pemberton,  Mr.  Kmdersley  and  Mr.  Simons,  contra,  contended  that 
the  plaintiffs'  patent  was  invalid,  in  consequence  of  the  uncertainty  of  the 
specification,  and  of  the  nature  of  the  alleged  invention  ;  but  if  not,  then  that 

(a)  i  Ves.  &  B.  67.  {b)  3  Mer.  622. 

(c)  1  R.  &  M.  166 ;  3  Myl.  &.  Cr.  428 ;  and  4  Myl.  &  K.  72.  (rf)  6  Ves.  704. 
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the  Hutchinson  patent  was  an  independent  discovery,  and  not  a  piracy  of  the 
plaintiffs;  that  the  plaintiffs  having  neglected  to  move  for  an  injunction,  had 
precluded  themselves  from  asking  for  one  at  the  hearing.  They  insisted 
this  court  had  no  jurisdiction  to  give  a  plaintiff  a  remedy  for  an  alleged  pira- 
cy, unless  he  could  make  out  that  he  was  entitled  to  the  equitable  interposi- 
tion of  this  court  by  injunction,  which  the  plaintiffs  had  not  done  in  this 
case  j  and  that  therefore,  they  were  not  entitled  to  any  account  or  relief. 
No  relief  had  been  asked  against  the  Company  in  respect  of  the  selling,  be- 
cause it  had  been  admitted  that  they  had  made  no  profit  thereby,  and  as  to 
the  other  relief  now  asked  at  the  bar,  in  respect  of  the  benefit  which  the  com* 
pany  might  have  derived  from  the  use  of  the  burners,  no  such  case  had  been 
alleged  by  the  bill,  and  no  evidence  existed  as  to  that  fact.  They 
insisted,  that  as  the  case  #now  stood  upon  the  evidence,  the  plaintiff  [#387] 
had  not  satisfactorily  madq  out  his  case  against  the  defendants ;  aud 
that  after  the  laches  exhibited  by  the  plaintiffs,  they  were  not  entitled  to  any 
further  delay  or  to  any  indulgence  from  the  court,  to  enable  them  to  make 
out  a  case  which  they  had  failed  in  doing  upon  the  evidence  at  the  hearing. 

Mr.  G.  Richards,  in  reply,  contended  that  if  any  doubt  existed,  the  plain- 
tiff was  at  least  entitled  to  have  an  opportunity  of  showing  the  validity  of  the 
patent  at  law. 

The  Master  op  the  Rolls  : — I  will  not  now  decide  the  principal  ques- 
tion in  the  cause :  but  there  are  two  points  on  which  I  will  now  express  my 
opinion.  I  think  that  if  a  plaintiff  be  entitled  to  an  injunction  on  the  merits 
aud  on  the  evidence  produced  at  the  hearing,  he  is  not  to  be  deprived  of  that 
right,  because  he  has  not  moved  for  an  injunction  at  a  previous  stage  of  the 
cause.[l]  The  answer  may  be  so  speedily  put  in,  and  so  framed,  that  it 
would  be  perfectly  absurd  for  the  plaintiff  to  move  for  an  injunction,  although 
he  might  be  entitled  to  an  injunction  upon  the  merits  at  the  hearing.  The 
other  point  is  this,  that  even  if  the  plaintiffs  should  be  entitled  to  an  injunc- 
tion against  the  company,  they  will  not  be  entitled  to  any  account.  The  bill 
alleges,  that  the  defendants  have  sold  and  used,  it  being  the  fact  that  they 
have  sold  for  no  profit,  and  it  not  appearing  that  they  have  used  otherwise 
than  by  furnishing  the  burners  to  their  customers.  I  am  not  prepared  to 
say,  that  although  the  defendants  have  sold  the  burners  without  profit,  yet 
that  they  have  not  derived  a  collateral  profit  from  the  use,  of  them  by  their 
customers :  that  case,  however,  is  neither  alleged  by  the  bill,  nor  is  it  proved. 
Supposing  the  decision  in  Crossley  v.  The  Derby  Gas  Light  Company  to 
have  been  correct,  I  am  of  opinion  that  the  circumstances  of  the 
#two  cases  are  materially  different ;  in  that  case  I  think  the  allega-  [*3S8] 
tions  in  the  bill  were  very  different  from  those  in  the  present  case ; 
and  I  am  of  opinion  that,  even  if  the  plaintiffs  are  entitled  to  an  injunction, 
they  are  not  entitled  to  an  account ;  and  that  they  are  not  now  to  be  deprived 

[1]  Although  the  plaintiff  fail*  upon  the  answer  of  the  defendant,  to  obtain  an  injunction,  he  is 
at  liberty  to  claim  it  at  the  heariug     Baily  y.  Taylor ;  1  Ruse.  &  M.  76. 


389  CASES  IN  CHANCERY. 


1839. — Bacon  v.  Spottiswoode. 


of  an  injunction,  because  they  have  not  applied  for  one  at  an  anterior  stage. 
The  court  will  not  impute  to  the  plaintiffs  the  delay  in  bringing  the  cause  to 
a  hearing,  which  has  arisen  from  the  pressure  of  business  in  the  court :  the 
plaintiffs  in  this  respect  have  done  all  they  could,  but  at  the  same  time  it  must 
be  observed,  that  they  have  not  in  the  mean  time  brought  an  action  at  law  to 
establish  their  right,  although  they  were  aware  of  the  infringement  of  their 
p  atent. 


May  4. — The  Master  op  the  Rolls  : — These  two  bills  were  filed  to 
obtain  an  injunction  to  restrain  an  alleged  infringement  on  the  plaintiff's 
patent,  and  for  consequential  accounts.  When  a  cause  of  this  kind  is  brought 
to  a  hearing,  (an  occurrence  which  does  not  frequently  happen,)  it  is  for  the 
purpose  of  having  an  injunction  made  perpetual  or  continued  during  the  legal 
right  of  the  plaintff  under  his  patent ;  and  it  appears  to  me,  that  however 
unusual  the  circumstance  may  be,  the  plaintiff  is  not  precluded  from  asking 
for  an  injunction,  by  the  fact  of  his  not  having  applied  for  it  on  interlocutory 
motion :  but  the  usual  course  being,  to  ask  for  the  injunction  as  an  immediate 
protection,  on  interlocutory  motion,  and  the  court  having  then  an  opportunity 
of  directing  such  proceedings,  if  any,  as  may  be  required  to  determine  the 
validity  of  the  patent,  it  seems,  that  the  plaintiff,  if  he  omits  to  move  for  the 
injunction  at  an  early  period  in  the  cause,  first  shows  that  he  does 
|#389]  *not  consider  the  injunction  as  immediately  necessary  for  the  pro- 
tection of  his 'interests,  and  next  imposes  upon  himself  the  obligation 
of  making  out  a  clear  and  unexceptionable  title  at  the  hearing.  It  would 
be  very  inconvenient,  if  the  plaintiff,  having  neglected  to  employ  the  means 
in  his  own  power,  or  which  the  court  would  have  afforded  him  to  establish  the 
validity  of  his  patent,  should  be  permitted  to  avail  himself  of  doubts,  which 
he  has  himself  left,  for  the  purpose  of  obtaining  further  time  to  do  the  same 
thing  which  he  ought  to  have  done  before.  I  think  that  at  the  hearing  of 
the  cause,  the  court  has  to  look  at  the  facts  produced  in  evidence,  for  the  pur- 
pose of  considering  whether  a  perpetual  injunction  should  then  be  granted. 
On  an  interlocutory  order,  it  has  to  look  at  the  facts  produced  in  evidence 
for  the  purpose  of  considering  whether  an  injunction  should  be  granted  till 
the  right  can  be  tried  or  further  investigated.  It  is  truly  said,  that  where  a 
patent  has  been  granted,  and  there  has  been  an  exclusive  possession  of  some 
duration  under  it,  the  court  may  interpose  its  injunction,  without  putting  the 
party  previously  to  establish  the  validity  of  his  patent  by  an  action  at  law  ; 
but  this  interposition  must  nevertheless  depend,  to  a  considerable  extent,  on 
the  circumstances  of  the  case  and  the  nature  of  the  defence.  The  court  is 
not  boimd  to  grant  the  injunction,  merely  because  a  patent  has  been  granted 
and  exclusively  enjoyed  for  some  time ;  and  when  the  cause  is  brought  to 
hearing,  I  apprehend  that  the  plaintiff  ought  to  show  his  title  clearly :  and 
that,  if  he  fails  in  that,  and  has  not  previously  obtained  an  injunction,  he  will 
not  be  allowed  to  use  the  facts  proved  in  the  cause,  as  evidence  of  a  prima 
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facia  case,  giving  him  a  right  to  further  delay,  for  the  purpose  of  enabling 
him  to  establish,  more  satisfactorily,  the  legal  title,  upon  which  alone  his 
equity  is  founded. 

*ln  this  particular  case,  having  regard  to  the  nature  of  the  patent    [*390] 
and  the  specification,  and  to  the  defence,  the  nature  of  the  alleged 
infringement,  and  all  the  facts  which  have  been  now  proved,  I  think  that 
the  court  would  not,  upon  the  same  facts,  have  granted  or  continued  an  in- 
junction previously  to  the  validity  of  the  patent  being  established  by  an 
action  at  law ;  and  therefore,  that  the  plaintiff  has  not  done  that,  which  it 
appears  to  me  he  must  be  deemed  to  have  undertaken  to  do,  before  he  set 
down  his  cause  for  hearing ; — he  has  not  made  out  a  clear  and  unexception- 
able title ;  and  having  failed  to  do  so,  the  question  which  I  have  had  to  con- 
sider in  his  favor,  is  whether  the  bills  should  be  retained  for  a  year,  in  order 
to  give  him  an  opportunity  of  now  bringing  actions ;  but,  for  the  reasons 
which  I  have  stated,  I  think  that  this  ought  not  to  be  done  ;  and  having  re- 
gard to  the  nature  of  the  suit  and  the  sort  of  jurisdiction  which  the  court  ex- 
ercises in  such  cases,  I  am  of  opinion  that  the  bills  must  be  dismissed  with 
costs.[l] 


Haldenby  v.  Spofforth. 

1839:  March  23,  25. 

A  trust, "  to  make  sale  and  dispose  of"  the  testator's  real  estates,  by  private  sale  or  public  auction, 

Held,  not  to  authorize  a  mortgage  ;  there  appearing  an  intention  on  the  part  of  the  testator, 

that  his  whole  real  estate  should  be  converted. 

Robert  Haldenby,  the  testator  in  this  case,  by  his  will  dated  in  Decem- 
ber, 1809,  after  giving  his  dwelling  house  to  his  wife  for  life,  she  paying  a 
rent  of  30/.  a  year  for  the  same,  devised  all  his  real  estate  to  Robert  Spofforth, 
Robert  Spofforth  the  younger  and  John  Pierson,  in  fee ;  and  he  also  bequeath- 
ed to  them  his  personal  estate,  upon  certain  trusts  for  sale,  which  were 
in  the  following  terms :  "  Upon  trust  that  they,  my  said  'trustees,  or    |*391] 
the  survivors  or  survivor  of  them,  or  their  successors  to  be  ap- 
pointed as  hereafter  directed,  shall  and  do,  as  soon  as  conveniently  may  be 
after  my  decease,  make  sale  and  dispose  of  all  my  said  real  estates,  and  all 
such  part  or  parts  of  my  said  personal  estate  and  effects,  as  shall  not  consist 
of  moneys  or  securities  for  money,  and  every  part  thereof  respectively,  either 
by  private  sale  or  public  auction,  and  in  such  parcels  and  lots,  and  at  such 
time  and  times  as  to  them,  my  said  trustees,  or  the  survivors  or  survivor  of 
them,  or  their  successors,  shall  seem  fitting  or  advisable,  for  the  most  money, 

[1]  In  the  second  of  the  above  cases,  (Bacon  v.  Jones,)  there  was  an  appeal  to  the  Lord  Chan- 
cellor, which  was  dismissed  with  costs.  4  Myl.  &  Cr.  433  ;  and  see  Sheriff  v.  Coates,  1  Rusj  & 
M.  159  ;  Isaacs  v.  Cooper,  4  Wash.  C  C.  Rep.  259. 
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and  best  price  or  prices,  that  at  the  time  or  respective  times  of  such  sale  or 
sales,  can  be  reasonably  had  or  gotten  for  the  same,  unto  such  person  or  pre- 
sons  as  shall  be  willing  to  purchase  the  same  respectively  ;  and  shall  and  do 
cohvey  and  assure  the  same  real  estates,  unto  such  purchaser  or  respective 
purchasers  thereof  accordingly.  And  I  hereby  declare  and  direct,  that  the 
receipt  or  receipts  of  my  said  trustees,  or  the  survivors  or  survivor  of  them, 
or  their  successors  for  the  time  being,  shall  be  a  good,  valid  and  sufficient  ac- 
quittance and  discharge,  or  good,  valid  and  sufficient  acquittances  and  dis- 
charges, to  the  person  or  persons  respectively,  who  shall  become  the  purchaser 
or  purchasers  of  all  or  any  part  of  my  said  estates  hereby  directed  to  be  sold, 
for  all  or  any  part  of  the  money  to  be  by  him  or  them  paid  for  the  same,  or 
so  much  thereof  as  in  such  receipt  or  receipts  respectively  shall  be  acknowl- 
edged to  be  received ;  and  that  the  person  or  persons  respectively,  who  shall 
become  such  purchaser  or  purchasers,  shall  not,  after  paying  his,  her  or  their 
said  purchase  money  to  my  said  trustees,  or  the  survivors  or  survivor  of  them, 
or  their  successors  for  the  time  being,  or  to  his,  her  or  their  order,  be  answer- 
able or  accountable  for  the  misapplication  or  non-application  of  the  same  or 

any  part  thereof." 
[*392]  *And  he  directed  his  trustees  to  get  in  his  personal  estate,  and  to 
apply  the  moneys  "  to  arise  and  be  produced  from  the  sale  and  sales 
of  his  said  real  estates,  and  by  and  from  the  rents,  issues  and  profits  thereof 
respectively,  in  the  meantime,  and  until  such  sale  and  sales  should  be  respec- 
tively made  and  perfected,"  and  of  the  money  to  arise  from  his  personal  estate, 
in  the  first  place,  to  pay  his  debts,  &c. ;  and  in  the  next  place,  to  raise  a 
sum  of  3000/.,  the  interest  to  be  paid  to  his  wife  for  life,  and  which,  after  her 
death,  was  to  be  applied  in  the  same  way  as  the  residue  of  the  proceeds  of 
the  sales ;  and  in  the  next  place,  to  pay  each  of  the  testator's  three  daughters 
the  sum  of  1200Z.,  and  as  to  all  the  residue  "  of  the  moneys  to  arise,  be  pro- 
duced and  got  in  as  aforesaid,"  to  divide  the  same  between  his  six  sons. 

The  will  contained  powers  of  maintenance  and  advancement ;  and  also  a 
power  for  the  acting  trustees  or  trustee  to  appoint  new  trustees  in  the  place 
of  any  trustee  who  should  "  depart  this  life,  or  be  desirous  of  being  discharged 
from  the  aforesaid  trusts,  or  should  be  about  to  reside  beyond  the  seas,  or 
should  neglect  or  refuse,  or  become  incapable  or  unfit  to  act  in  the  said  trusts 
before  the  same  should  be  fully  executed :"  and  the  testator  appointed  Robert 
Spofforth,  Robert  Spofforth  the  younger  and  John  Pierson,  executors  of  his 
will. 

The  testator  died  in  1815,  and  his  will  was  proved  by  Robert  Spofforth  the 
younger  and  John  Pierson,  the  other  trustee  having  declined  to  act. 

By  a  deed  dated  in  October,  1815,  Robert  Spofforth  the  younger  and  John 
Pierson,  appointed  Gervas  Seaton  a  trustee  in  the  place  of  Robert  Spofforth 
the  elder,  and  the  estate  of  the  testator  was  conveyed  to  the  three  trustees  on 

the  trusts  of  the  will. 
[*393]        #By  indentures  dated  respectively  the  23d  and  24th  of  August, 
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1822,  and  made  between  Robert  Spofforth  the  younger,  John  Pierson  and 
Gervas  Seaton,  described  as  devisees  in  trust  and  executors  of  the  will  of 
the  testator,  of  the  one  part,  and  Thomas  Musgrave,  of  the  other  part,  Robert 
Spofforth  the  younger,  John  Pierson  and  Gervas  Seaton,  by  force  or  virtue  of 
the  powers  or  authorities  contained  or  given  by  the  testator's  will,  conveyed 
a  part  of  the  freehold  property  of  the  testator  to  Thomas  Musgrave  in  fee, 
subject  to  redemption  on  payment  of  1600Z.  and  interest. 

This  bill  was  filed  by  two  of  the  testator's  daughters  whose  legacies  re- 
mained unpaid,  and  the  question  was,  whether  the  mortgage  to  Musgrave 
was  authorized  by  the  power  of  sale  contained  in  the  testator's  will. 

The  mortgagee,  by  his  answer,  stated  his  belief  that  the  1600/.  was  re- 
ceived by  Gervas  Seaton,  and  by  him  applied  to  the  purposes  of  the  trusts  of 
the  testator's  will. 

Mr.  Pemberton  and  Mr.  Kenyan  Parker,  for  the  plaintiffs,  contended  that 
it  was  not  a  due  execution  of  the  power  to  raise  money  by  mortgage,  and 
that  the  mortgage  was  therefore  invalid  as  against  the  plaintiffs. 

Mr.  G.  Richards  and  Mr.  E.  F.  Smith,  for  Musgrave  the  mortgagee,  con- 
tended, that  under  the  above  power,  the  trustees  were  authorized  to  .raise 
money  by  a  mortgage,  which  was  a  conditional  sale ;  Mills  v.  Banks.(a) 
That  the  direction  to  apply  the  rents,  issues  and  profits,  towards  the  purposes 
stated  in  the  will,  authorized  either  a  sale  or  mortgage ;  Allan  v. 
Backhouse.(b)  They  cited  *M*Leod  v.  Drummmdt(c)  Andrew  v.  [*394] 
Wrigley,{d)  Braithwaite  v.  Britain,(e)  Bonney  v.  Ridgard.{g) 

Mr.  Barber,  Mr.  Stinton,  Mr,  Purvis  and  Mr.  L.  Lowndes,  for  other 
parties. 

Mr.  Pemberton,  in  reply. 


March  25. — The  Master  op  the  Rolls. — I  have  looked  at  the  cases 
cited,  and  particularly  the  two  authorities  of  Mills  v.  Banks{h)  and  Allan  v. 
Backhouse  :(i)  in  the  first  case,  the  estates  were  settled,  subject  to. a  trust 
term  of  500  years,  to  raise  10,000Z.  for  younger  children,  by  "  rents,  issues 
and  profits,  or  by  making  leases  determinable  on  one,  two  or  three  lives,  re- 
serving the  ancient  rent,  or  by  granting  copyholds  on  fines :"  in  that  case  an 
order  was  made  by  Lord  Cowper  that  the  money  should  be  raised  by  a  sale 
of  the  trust  term,  but  part  of  it  was  afterwards  raised  by  a  mortgage  of  that 
term ;  and  the  case  having  come  before  Lord  Macclesfield  on  rehearing,  he 
stated  that  he  would  not  have  made  that  decree ;  that  the  case  did  not  mate- 
rially differ  from  Ivy  v.  Gilbert,{k)  which  had  been  decided  on  the  same 
principle  by  him,  and  affirmed  by  the  House  of  Lords ;  but  a  decree  for  sale 
having  been  made  by  Lord  Cowper,  he  would  not  disturb  it  after  eighteen 

(a;  3  P.  Wms.  1.  (6)  2  Ves.  &  B.  65.  (c)  17  Ves.  154.  (rf)  4  B.  C.  C.  124. 

{t,  1  Keen,  206.  (g)  1  Cox,  145.  (A)  3  P.  Win*.  1. 

(j)  2  Ves.  6l  B.  65  ;  affirmed  Jacob,  631  ;  approved  of  in  Bootlc  v.  Blundell,  1  Mer.  233. 
(*)  2  P.  Wms  13.    Pr  Ch.  583.    2  Bro.  P.  C.  468. 
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years.  Lord  Macclesfield  also  observed  that  the  court  had  decreed,  that  the 
trusts  declared  concerning  the  term,  empowered  the  trustees  to  sell  the  premi- 
ses, and  a  power  to  sell  implied  a  power  to  mortgage,  which  wets  a 
[#395]  'conditional  sale.[l]  This  1  conceive  to  meah,  that  where  it  is  in- 
tended to  preserve  the  estate,  there,  under  a  direction  for  sale,  a 
mortgage  will  sufficiently  answer  the  purpose. 

In  Allen  v.  Backhouse,  leaseholds  for  lives  were  devised  to  several  in  suc- 
cession, and  the  testatrix  directed  the  leases  to  be  renewed,  and  the  fines  to 
be  raised  out  of  the  rents  and  profits ;  and  it  was  held,  that  the  fines  might 
be  raised  by  a  sale  or  mortgage. 

In  the  present  case,  however,  the  testator  desired  his  trustees,  as  soon  as 
conveniently  after  his  decease,  to  sell  and  dispose  of  all  his  real  and  personal 
estate ;  and  he  declared  that  the  trustee^  receipts  should  be  good  discharges 
to  the  purchasers,  who  should  not  be  answerable  for  the  misapplication 
thereof;  and  they  were  to  get  in  his  personal  estate,  and  to  pay,  apply  and 
dispose  of  the  money  to  be  produced  from  the  sale,  and  by  the  rents  until  the 
sale,  in  payment  of  his  debts,  and  then  in  payment  of  certain  sums  of  money 
and.to  divide  the  residue  between  six  persons. 

I  think  that  the  clear  and  manifest  intention  of  the  testator  was,  to  have 
a  sale  out  and  out ;  to  have  a  complete  conversion  of  his  real  estate,  and  the 
produce  of  the  real  and  personal  estate  to  be  disposed  of  as  money ;  and  when 
he  speaks  of  "  rents,  issues,  and  profits,"  he  says  rents,  &c,  until  such  sale  or 
sales.  I  think  that  the  terms  of  this  will  do  not  authorize  a  mortgage,  and 
therefore  the  mortgagee  has  not  got  a  valid  title. 


[*396]  'Eccleston  v.  Lord  Skelmersdale. 

1838:  December  21. 

Accounts  between  co-defendants  are  directed  in  those  instances  only  in  which  a  case  is  made  oat 

between  them  on  the  pleadings,  and  is  supported  by  evidence. 
Where  a  cause  has  been  set  down  on  bill  and  answer,  accounts  between  co-defendants  were 

refused. 

The  testator  in  this  cause  had  three  estates,  called  respectively  the  Searis- 
brick,  the  Wrightington  and  the  Eccleston  estates,  which  he  devised  by  his 
will  according  to  three  different  sets  of  limitations ;  and  the  question  in  the 
suit  was,  whether,  under  the  shifting  clauses  contained  in  that  will,  the  Wri- 
tington  and  Eccleston  estates  did  or  did  not,  upon  Charles  Scarisbrick  coming 
into  possession  of  the  Scarisbrick  estate,  go  over  to  his  sisters  Mary  Eccleston 
and  Elizabeth  Clifton  respectively. 

The  bill  was  filed  by  Mary  Eccleston  and  Edward  Clifton  and  Elizabeth 
his  wife,  and  their  son  Thomas  Clifton,  against  the  trustees  of  the  will,  and 

[1]  Vide  Ball  v.  Ham*,  4  Myl.  &  Cr  267. 
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against  Charles  Scarisbrick,  submitting  and  insisting  that  the  Wrightingtort 
estate,  by  virtue  of  the  provisions  of  the  testator's  will,  had  gone  over  to,  and 
was  then  vested  in  the  plaintiff,  Mary  Eccleston,  as  tenant  for  life  in  possession 
thereof;  and  that  the  Eccleston  estate,  by  virtue  of  the  provisions  contained 
in  the  said  will,  had  become  vested  in  Elizabeth  Eccleston  as  tenant  for  life 
in  posses&iori ;  and  it  prayed  that  the  rights  and  interests  of  all  parties*  under 
the  said  will  and  codicils  thereto^  in  the  said  Wrightington  estate,  subsequently 
to  a  term  of  2000  years  directed  to  be  limited  therein,  and  in  the  said  Eccleston 
estatej  might  be  declared  and  ascertained ;  and  that  the  defendants,  the  trus-* 
tees,  might  be  directed  to  pay  and  apply  the  rents  and  profits  thereof  respec- 
tively, conformably  thereto ;  and  that  proper  directions  might  be  given  for 
making  a  settlement  of  the  said  testator's  estates  agreeably  to  such 
rights  and  interests ;  *and  thatj  if  necessary,  a  settlement  might  be  [*397] 
executed  by  ail  proper  parties  accordingly. 

The  defendant  Charles  Scarisbrick  insisted  that  he  was  entitled  to  the 
Wrightington  and  Eccleston  estates. 

The  cause  was  set  down  to  be  heard  upon  bill  and  answer  before  his  Honor 
the  Master  of  the  Rolls,  and  came  on  for  hearing  on  the  7th  and  8th  days  of 
March,  1834,  when  his  Honor  declared,  that  in  the  events  which  had  hap- 
pened, upon  the  death  of  Thomas  Scarisbrick,  Charles  Scarisbrick  havitijj 
succeeded  to  the  Scarisbrick  estate,  the  plaintiff  Mary  Eccleston,  as  the  next 
in  order  of  succession  after  the  limitation  to  Charles  Scarisbrick  and  his  issue* 
became  entitled  to  the  Wrightington  estate,  and  that  Elizabeth  Clifton,  as  the 
next  in  order  of  succession  to  the  Ecclestoh  estate,  became  entitled  to  the  Ec- 
cleston estate ;  and  his  Honor  did  order  that  it  should  be  referred  to  the 
Master  to  approve  of  a  proper  settlement  to  be  made  of  the  estates  of  Wright- 
ington and  Eccleston,  to  the  uses,  &c.,  in  the  will  of  the  said  Thomas  Eccles- 
ton mentioned  and  set  forth,  regard  being  had  to  the  declaration  therein  be- 
fore made;  and  all  proper  parties  were  to  join  in  the  execution  of  such  set- 
tlement as  the  Master  should  direct;  and  it  was  ordered,  that  the  said  Edward 
Lord  Skelmersdale  and  Streynsham  Master,  the  executors  and  trustees  of  the 
said  testator,  should  account  for  the  rents  and  profit?  of  the  Wrightington 
estate,  from  the  death  of  the  said  Thomas  Scarisbrick,  to  the  plaintiff  Mary 
Eccleston,  and  for  the  rents  and  profits  of  the  Eccleston  estate,  from  the  death 
of  the  said  Thomas  Scarisbrick,  to  the  plaintiff  Edward  Clifton,  in  right  of  the 
said  Elizabeth  Clifton,  his  wife. 

This  decree  was  afterwards  affirmed,  upon  appeal,  by  Lord  Lyndhurst,  on 
the  23d  of  April,  1835. 

•Charles  Scarisbrick  appealed  from  this  decision  to  the  House  of  [*598] 
Lords,  whd  reversed  the  decree,  and  declared  the  appellant,  Charles 
Scarisbrick,  entitled  to  the  Wrightington  and  Eccleston  estates  for  life:  and 
ordered,  that  the  Master,  on  approving  of  a  proper  settlement  to  be  made, 
should  have  regard  to  that  declaration :  and  the  costs  were  directed  to  be  ap- 
portioned between  the  Wrightington-  arid  the  Eccleston  estates,  according  to 
Vol.  L  31 
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their  respective  values,  and  that  any  of  the  partie3  should  be  at  liberty  to  ap- 
ply to  the  court  of  Chancery,  to  carry  the  aforesaid  declaration  and  direction 
into  effect,  as  there  should  be  occasion. 

The  case  now  came  on  upon  the  petition  of  Charles  Scarisbrick,  praying 
that  the  Master  might  be  directed  to  proceed  upon  the  matters  referred  to  him 
by  the  decree,  having  regard  to  the  directions  in  the  order  of  the  House  of 
Lords,  and  might  raise  the  costs ;  and  that  the  trustees  "  might  be  directed 
to  account  for  and  pay  to  the  petitioner  the  rents  and  profits  of  the  said  Wright- 
ington  estate  or  Eccleston  estate  respectively,  received  since  the  death  of 
Thomas  Scarisbrick." 

Mr.  Tinney,  on  behalf  of  the  defendant  Charles  Scarisbrick,  contended  he 
was  entitled  to  the  accounts  prayed  for  by  the  petition. 

Mr.  Pemberton,  contra,  contended,  that  it  was  irregular  to  direct  an  ac- 
count to  be  taken  as  between  co-defendants ;  he  stated  that  the  accounts  now 
asked  had  been  originally  introduced  into  the  minutes  of  the  order  of  the 
House  of  Lords,  but  were  struck  out  by  the  Lord  Chancellor. 

Mr.  Walker  objected  that  there  were  complicated  questions  relating  to 
the  Eccleston  estate,  which  could  not  be  determined  without  a  supplemental 

bill. 
[*399]  .'  Mr.  Tinney,  in  reply, relied  on  Latouche  v.  Lord  Dunsany^{a)m 
which  it  was  held  by  Lord  Redesdale,  and  afterwards  by  Lord  Eldon 
and  the  House  of  Lords  on  appear,  that  a  decree  can  be  made  between  co- 
defendants  ;  he  contended,  that  it  was  the  constant  practice  of  the  court  to 
direct  an  inquiry  as  between  co-defendants,  and  an  account  was  no  more  than 
an  inquiry.    That  here  the  trustees  by  their  answer  had  submitted  to  account. 

The  Master  of  the  Rolls: — They  submitted,  I  presume,  to  account  to 
the  plaintiffs,  the  title  to  the  property  being  then  supposed  to  be  in  them,  but 
it  was  afterwards  found  to  be  in  the  defendant.  It  is  a  very  different  thing 
being  called  on  to  account  to  a  plaintiff,  and  to  a  co-defendant. 

The  ground  on  which  an  account  was  given  in  Latouche  v.  Lord  Dun- 
sany,  was  because  a  case  was  made  out  between  the  co-defendants,  and  there 
were  proofs  which  warranted  the  order.  Here  the  petitioner  attempts  to  make 
the  trustees  chargeable  by  reading  their  answer,  this  a  plaintiff  is  entitled  to 
do,  but  a  co-defendant  is  not.  It  would  be  a  very  different  thing  if  the  right 
was  shown  by  evidence  in  this  suit. 

Take  the  order  according  to  the  prayer,  except  so  far  as  it  relates  to  the 
rents  and  profits.[lJ 

1  (a)  Scho.  &  Lef.  137.    S.  C.  2  Scho.  &  Lcf.  690. 

[2]  Vide  Trevelyan  v.  White,  post  588.  Goodwin  v.  Cltwley,  2  Beav.  30.  Brisban  v.  Boyd, 
4  Paige,  22. 


CASES  IN  CHANCERY.  400 


1839.— Long  in  Wakeling. 


*Long  v.  Wakeling.  [MOO] 

1839 :  May  25. 

A.  B.  being  entitled  to  a  fund  in  court,  died,  and  administration  was  granted  to  a  person,  as  "  the 
natural  and  lawful  sister"  of  A.  B.  It  appearing  from  the  proceedings  in  the  cause,  that  A*  B 
was  illegitimate,  the  court  refused  to  pay  the  fund  to  the  administratrix  but  directed  it  to  be  car- 
ried over  to  a  separate  account,  with  directions  that  it  should  not  be  paid  out  of  court  without 
notice  to  the  crown. 

In  this  case  a  sum  of  money  became  payable  to  a  defendant  William  Barnes  ; 
William  Barnes  died  intestate  during  the  progress  of  this  suit,  and  letters  of 
administrations  were  granted  to  the  plaintiff,  Elizabeth  Long,  "  as  the  natural 
and  lawful  sister  of  William  Barnes." 

This  was  a  petition  for  payment,  amongst  others,  of  the  share  of  William 
Barnes,  to  his  representative  Elizabeth  Long. 

Mr.  Tinney  and  Mr.  Daniel,  for  the  petitioner. 

Mr.  Craig  observed,  that  it  appeared  from  the  proceedings,  that  William 
Barnes  was  an  illegitimate  child,  and  that  the  Crown  might  therefore  be  en- 
titled to  the  fund ;  that  the  letters  of  administration  had  been  granted  to  the 
sister  of  William  Barnes,  on  the  supposition  that  he  was  legitimate. 

The  Master  of  the  Rolls  said,  that  the  letters  of  administration 
showed  a  prima  facie  title  in  the  petitioner  ;[1]  yet  it  appearing  on  the  face 
of  the  document  that  it  was  granted  on  a  false  suggestion,  William  Barnes' 
share  of  the  fund  ought  to  be  carried  over  to  a  separate  account,  with  directions 
that  it  should  not  be  paid  out  of  court,  without  notice  to  the  Crown. 

[1]  On  an  objection  to  the  validity  of  letters  of  administration,  that  the  plaintiffs  were  aliens  and 
residents  in  England,  and  had  not  qualified  themselves  according  to  law,  to  sue  here,  as  adminis- 
trators ;  Kent  Ch.  said,  "  the  answer  to  this  is,  that  letters  of  administration,  under  the  seal  of  the 
Court  of  Probates  of  this  state,  are  produced,  and  I  am  bound  to  presume  omnia  rite  acta,  and  to 
give  full  credit  to  the  judicial  acts  of  a  competent  jurisdiction.  I  am  not  to  look  beyond  the  letters 
of  administration  sub  pede  rigilli"  Westcott  v.  Cady,  5  Johns.  Ch.  Rep.  343.  But  in  a  very 
elaborate  opinion,  Knight  Bruce,  V.  C,  denied  the  conclusiveness  of  a  grant  of  letters  of  administra- 
tion, and  directed  an  issue  to  try  the  very  fact  upon  which  they  were  granted,  viz.  whether  the 
plaintiff,  the  administratrix,  was  sole  next  of  kin  of  the  intestate.  Barrt  v.  Jackson,  1  Yo.  & 
Coll.  C.  C.  585. 
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Willmott  v.  Jenkins. 

1888 :  December  7. 

An  executor,  who  was  also  trustee,  divided  the  asset* :  he  paid  to  the  adult  legatees  their  shares, 
and  invested  the  shares  of  the  infants  in  his  own  name,  but  he  executed  no  declaration  of  trust 
thereof ;  he  afterwards  applied  these  sums  to  his  own  use.  Further  assets  having  unexpectedly 
fallen  in :  Held,  that  they  ought,  in  the  first  place,  to  be  applied  in  making  good  the  infants' 
legacies. 

The  testatrix,  by  her  will  and  codicil,  gave  and  bequeathed  to  the  defen- 
dant Jenkins  and  to  Sophia  M.  Smith  deceased,  the  sum  of  300/.,  upon  trust 
to  invest  the  same  in  the  funds,  and  during  the  minority  of  the  plaintiff,  to 
apply  the  dividends  towards  her  maintenance  and  education  ;  and  upon  fur- 
ther trust,  when  the  plaintiff  should  attain  twenty-ope  or  be  married,  that  her 
trustees  for  the  time  being  should  transfer  those  funds  to  the  plaintiff;  and 
she  directed,  if  the  plaintiff  should  die  before  attaining  the  age  of  twenty-one, 
or  be  married,  that  this  legacy  should  become  part  of  her,  the  testatrix's,  resi- 
duary estate ;  and  she  gave  the  residue  of  her  real  and  personal  estate  to  the 
same  trustees,  upon  trust  to  sell  and  invest  the  produce,  and  statid  possessed 
thereof  in  trust  for  such  of  eleven  persons  (including  the  plaintiff,)  as  should 
attain  twenty-one  or  marry ;  and  she  appointed  Jenkins  and  Sophia  M.  Smith 

her  executors. 
[M02]        *The  testatrix  died  in  April,  1835,  and  her  will  was  proved  by 
Jenkins  and  Sophia  M.  Smith :  the  latter  died  in  October,  in  the 
same  year,  leaving  Jenkins  the  surviving  trustee  and  executor  of  the  will  of 
the  testatrix. 

Jenkins  paid  the  debts  of  the  testatrix,  and  he  also  paid  the  legacies  given 
by  her  will  to  such  of  the  legatees  as  were  adult ;  and  as  he  represented,  he, 
as  trustee  nominated  by  the  testatrix,  retained  the  sum  of  300/.  in  respect  of 
the  legacy  given  by  the  will  and  codicil  to  the  plaintiff,  who  was  an  infant ; 
and  on  the  16th  November,  1825,  he  invested  a  sum  of  291/.,  being  the  amount 
of  the  plaintiff's  legacy  minus  the  legacy  duty,  in  the  purchase,  in  his  own 
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name,  of  333Z.  14s.  consols,  but  he  executed  no  declaration  of  trust  of  this 
sum. 

The  residuary  estate  of  the  testatrix  was  afterwards  ascertained,  and  it  was 
found,  that  after  making  provision  for  the  legacies,  the  share  of  each  of  the 
residuary  legatees  would  amount  to  the  sum  of  219/. ;  Jenkins  in  the  year 
1826,  paid  the  shares  of  four  of  the  residuary  legatees  who  had  attained 
twenty-one ;  and  as  he  represented,  the  remaining  shares  were  invested  by 
him  in  his  own  name,  in  the  funds.  No  declaration  of  trust  had,  however, 
been  executed  by  him,  nor  were  these  purchases  clearly  traced  or  identified. 

Jenkins  afterwards  sold  out  these  funds,  and  in  1829.  became  insolvent, 
whereby  the  whole  of  these  moneys  were  lost ;  until  that  time,  however, 
he  had  accounted  for  the  amount  of  the  dividends  of  the  sums  stated  to 
have  been  invested,  to  the  parents  of  the  infant  legatees  for  their  mainte- 
nance. v 

*In  another  suit  of  Wilmott  v.  Grace,  a  sum  of  money  was  unex-  [*403] 
pectedly  declared  to  belong  to  the  estate  of  the  testatrix,  and  the 
present  bill  was  filed  to  determine  in  what  order  the  funds  thus  recovered 
were  to  be  applied  under  the  will  of  the  testatrix ;  the  question  raised  in  argu- 
ment was,  upon  whom  the  loss  occasioned  by  Jenkin's  breach  of  trust  or 
devastavit  was  to  fall. 

No  evidence  was  entered  into,  but  the  stock  receipt  for  the  purchase  of  the 
333/.  lis.  was  produced. 

For  the  plaintiff  and  other  legatees  in  the  same  interest  it  was  insisted,  that 
the  funds  which  had  thus  fallen  into  the  testatrix's  estate  ought,  in  the  first 
place,  to  be  applied  in  payment  of  the  legacies,  and  then  in  payment  to 
the  unpaid  residuary  legatees,  of  their  shares  of  the  residue  which  had  been 
lost  by  the  devastavit  of  the  executor. 

On  the  other  hand,  it  was  contended  by  such  of  the  residuary  legatees  as 
had  already  dbtained  payment  of  their  shares,  that  Jenkins,  the  executor,  by  in- 
vesting the  legacies  and  the  shares  of  residue  which  belonged  to  the  infant  re- 
siduary legatees,  in  his  own  name  as  trustee,  according  to  the  direction  of  the 
will,  had  thereby  discharged  those  legacies,  or  had  at  least  made  such  an 
appropriation  as  bound  such  legatees ;  that  consequently  the  loss  which  had 
been  occasioned  by  the  trustees'  defaults  ought  to  be  borne  by  them :  and  that 
the  amount  now  recovered  for  the  estate  of  the  testatrix,  was  therefore  divi- 
sable  between  the  eleven  residuary  legatees  in  equal  proportions. 

Mr.  P  ember  ton,  and  Mr.  G.  Turnery  for  the  plaintiff. 

*Mr  Barber  and  Mr.  Lee,  for  defendants  in  the  same  interest.  [*404] 

Mr.  Blunt,  for  other  defendants. 

Mr.  Kindersley  and  Mr.  Campbell,  contra. 

Mr.  Pemberton,  in  reply. 

Dyosev.  Dyose,(a)  Fonnereau  v.  Poyntz,(b)  Page  v.  Leapingwell}(c) 

(a)  1  P.Wnw.  305.  (b)  1  Bro.  C.  C.  478.  (c)  18  Ves.  466. 
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Ex  parte  Chadwiny{a)  Williams  on  ExectUors}(b)  March  v.  Riissell,(c) 
Knatchbull  v.  Fearnhead.(d)  were  cited. 

The  Master  of  the  Rolls  : — If  an  executor  makes  payments  to  a  lega- 
tee in  person,  or  to  a  trustee  for  a  legatee,  or  makes  such  an  appropriation  as 
is  equivalent  to  payment,  the  other  persons  entitled  under  the  will  are  not  to 
be  called  on  to  contribute  for  any  loss  which  may  afterwards  happen  to  the 
fund  so  paid  or  appropriated. 

But  if  there  be  no  payment,  and  no  appropriation  equivalent  to  payment,  I 
do  not  see  why,  if  anything  afterwards  comes  to  the  hands  of  the  executors, 
it  should  not  be  applied  in  discharge  of  the  legacies  of  the  unpaid  legatees. 

I  must  take  it,  that  all  these  sums  were  carried  to  one  account  and 
blended  together  in  the  name  of  the  executor,  so  that,  in  effect,  there 
[*405]  was  no  appropriation,  Although  the  executor  might  have  intended  it. 
The  point  has  been  well  put,  that  in  cases  where  an  executor  is  also 
trustee,  and  no  appropriation  is  made,  one  cannot  see  where  executorship 
ceases  and  trusteeship  begins.  I  think  there  was  an  intention  to  appropriate, 
and  that  such  intention  was  not  carried  into  effect. 

I  must  declare  that  this  fund  is  applicable,  in  the  first  place,  in  paying  the 
unpaid  legacies ;  and  secondly,  in  satisfying  such  of  the  residuary  legatees  as 
were  infants,  and  received  nothing  on  the  former  division ;  the  remainder 
will  then  be  divisible  amongst  all  the  residuary  legatees  equally. 


Davies  v.  Morgan. 

1839  :  March  13;  14. 

Held,  that  a  gift  to  A.  B.  "  of  the  sum  of  100J.,  which  said  sum  is  owing  to  me,  by  bond,  from  her 
father,"  was  a  specific  and  not  a  demonstrative  legacy.  The  obligee  of  a  bond,  bequeathed  it 
to  A.  B. :  Held,  in  a  suit  by  the  legatee  against  the  executor,  that  the  obligor  was  an  incompe- 
tent witness  to  prove  that  the  bond  was,  under  the  circumstances,  irrecoverable  against  him, 
and  that  he  was  not  rendered  competent  by  the  3  At  4  W.  4,  c.  42,  ss.  26,  27. 

The  nature  of  the  plaintiff's  case  was,  that  Edward  Davies,  the  plaintiff's 
father,  was  indebted  to  the  testator,  David  Morgan,  on  bond  dated  the  1st  of 
May,  1813,  in  the  sum  of  100Z.  David  Morgan,  by  his  will,  made  in  July, 
1822,  bequeathed  this  bond  debt  to  the  plaintiflf  in  the  following  terms  :.— 
"  Also  I  give  and  bequeath  unto  my  grand-daughter,  Mary  Davies,  the  sum 
of  100/.,  which  said  sum  is  owing  to  me,  by  bond,  from  her  father  Edward 
Davies." 

The  testator  died  in  1822,  and  his  executor,  William  Morgan,  who 
[•406]    was  the  sole  defendant  in  this  cause,  "proved  his  will  and  possessed 
assets  sufficient  to  pay  the  1002. 

The  plaintiff  attained  twenty-one  in  November,  1834,  and,  having  unsuc- 

(a)  3  Swan.  380.        (6)  Pt.  3.  Bk.  3.  *  2.         <«)  Myl.  &  Cr.  31.        (d)  3  Myl.  &  Cr.  122. 
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cessfully  applied  to  the  defendant,  the  executor,  for  payment  of  the  100/.  and  . 
interest,  she  filed  this  bill  in  1836,  praying  "  that  it  might  be  declared  that 
the  plaintiff  was  entitled  to  the  said  legacy  or  sum  of  100/.  secured  by  the 
said  bond,"  and  for  an  account,  and  payment  with  costs. 

The  defence  made  by  the  answer  was,  that  Edward  Davies,  the  plaintiff's 
father,  having  made  proposals  of  marriage  to  Mary  Morgan,  the  daughter  of 
the  testator,  the  testator  offered  to  give  her  a  portion  of  250/. ;  but  John  Davies, 
the  father  of  Edward  Davies,  having  refused  his  consent  unless  the  testator 
would  give  a  larger  portion,  a  secret  arrangement,  unknown  to  John  Davies, 
was  entered  into  between  the  testator  and  Edward  Davies,  to  this  effect :  it 
was  agreed,  that  the  testator  should  give  his  bonds  to  Edward  Davies,  for 
two  sums  of  300/.  and  100/.,  and  that  Edward  Davies  should  give  to  the  tes- 
tator his  counter  bonds,  one  for  100/.  and  the  other  for  the  sura  of  60/.,  thus 
making  the  nominal  portion  400/.,  but  the  actual  portion  250/.  only. 

That  the  several  bonds,  dated  in  1813,  were  accordingly  given,  and  being 
shown  to  the  father  of  Edward  Davies,  he  consented  to  the  proposed  mar- 
riage, which  afterwards  took  place ;  that  40/.  only  had  been  paid  to  Edward 
Davies  by  the  testator  in  respect  of  the  two  bonds  of  300/.  and  100/. ;  that 
the  wife  of  Edward  Davies  had  by  fraud  obtained  possession  of  the  bond  for 
300/.  and  delivered  it  up  to  the  testator ;  but  that  the  other  remained  . 
in  the  possession  of  Edward  Davies,  *who  insisted  that  60/.,  with  in* .  [#407]'. 
terest,  remained  still  due  to  him  thereon  from  the  estate  of  the  testa- 
tor.    The  defendant  insisted  that  the  legacy  Was  specific;  that  Edward 
Davies  could  not  be  compelled  to  pay  the  bond  debt  of  100/.,  it  having  been 
given  in  fraud  of  the  marriage  agreement,  and  that  the  other  bond  of  the 
testator  might  be  pleaded  by  way  of  set  off  thereto :  by  his  answer,  the  de- 
fendant also  stated,  that  he  had  offered  to  commence  proceedings  upon  the 
bond  against  Edward  Davies,  if  the  plaintiff  would  undertake  to  bear  the  ex- 
penses of  the  proceedings,  which  she  had  declined. 

The  plaintiff  did  not  enter  into  any  evidence. 

The  subscribing  witness  to  the  two  bonds  of  300/.  and  100/.  was  examined 
on  behalf  of  the  defendant ;  and  Edward  Davies  was  also  examined  on  the 
defendant's  behalf  to  prove  the  circumstances,  stated  in  the  answer,  under 
which,  as  was  alleged,  the  bond  in  question  had  been  given,  and  that  the 
whole  amount  of  the  two  other  bonds  and  interest,  minus  40/.,  was  still  due 
to  him  from  the  estate  of  the  testator. 

The  first  question  was,  whether  the  evidence  of  Edward  Davies  was  ad- 
missible.   It  was  contended  for  the  defendant,  firstly^  that  his  evidence  had 
been  rendered  admissible  by  the  statute  of  the  3  &  4  W.  4,  c.  42,  ss. 
26  and  27,(a)  which  had  been  held  to  apply  to  courts  of  "equity ;     [#408] 

(*  >  Sect  26 :  "  And  in  order  to  render  the  rejection  of  witnesses  on  the  ground  of  interest  less 
frequent,  be  it  further  enacted,  that  if  any  witness  shall  be  objected  to  as  incompetent,  on  the 
ground  that  the  verdict  or  judgment  in  the  action,  on  which  it  shall  be  proposed  to  examine  him, 
would  be  admissible  in  evidence  for  or  against  him,  such  witness  shall  nevertheless  be  examined, 
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Wheat  v.  Graham  ;(a)  and  secondly,  that  the  general  rule  was,  that  no 
objection  could  be  made  to  the  competency  of  a  witness,  unless  he  was 
directly  interested  in  the  event  of  the  suit*  or  could  avail  himself  of  the  judg- 
ment in  the  cause,  so  as  to  give  it  in  evidence  on  any  future  occasion  in  sup- 
port of  his  own  interest,  Smith  v.  Prager,(b)  Bent  v.  Baker.(c)  which  the 
witness  could  not  do  in  this  instance. 

For  the  plaintiff  it  was  objected,  that  the  statute  referred  to  did  not  apply- 
to  this  case,  particularly  as  the  judgment  "  would  not  be  admissible  in  evi- 
dence for  or  against  him ;"  that  the  witness  had  a  direct  interest  in  proving 
his  non-liability  on  the  bonds  Which  the  plaintiff  sought  to  recover,  by  en- 
forcing, through  the  defendant  a  demand  against  the  witness. 

Mr;  Pemberton  and  Mr.  Oole\  for  the  plaintiff. 

Mr.  Girdlestone  and  Mr.  Bigg,  for  the  defendant. 
[*409]  #The  Master  op  thl  Rolls  : — I  cannot  ddmit  the  evidence ; 
the  witness  has  a  direct  interest  in  what  he  speaks  to,  and  in  making 
out  that  this  bond  ought  not  to  be  enforced  against  him.(d)  It  is  not,  how- 
ever, on  the  ground  that  the  degree  would  be  admissible  in  evidence  for  or 
against  him  ;[1]  upon  a  proper  occasion  it  may  have  to  be  corjsidered  how 
far  the  statute  affords  a  rule  which  this  court  ought  to  follow. 


The  next  point  was,  whether,  under  the  terms  of  the  gift,  this  legacy  was 
a  specific  or  demonstrative  legacy. 

For  the  plaintiff  it  was  contended  that  it  was  a  demonstrative  legacy,  or  a 
pecuniary  legacy  with  a  fund  pointed  at,  out  of  which  it  was  to  be  paid,  and 
that*  therefore,  it  did  not  fail,  even  if  the  fund  failed,  but  was  payable  out  of 
the  general  personal  estate ;  Fowler  v.  Willoughby,(e)  Campbell  v.  Gra7 
ham,(g) ;  that  the  executor  was  chargeable  for  his  negligence  in  not  realizing 

but  in  that  case  a  verdict  ox  judgment  in  that  action  in  favor  of  the  party  on  whose  behalf  he  shall 
have  been  examined,  shall  not  be  admissible  in  evidence  for  him  or  any  one  claiming  under  him, 
nor  shall  a  verdict  or  judgment  against  the  party  on  whose  behalf  he  shall  have  been  examined,  be 
admissible  in  evidence  against  him  or  any  one  claiming  under  him." 

Sect.  27 :  "  And  be  it  further  enacted,  that  the  name  of  every  witness  objected  to  as  incompe- 
tent, on  the  ground  that  such  verdict  or  judgment  would  be  admissible  in  evidence  for  or  against 
him,  shall,  at  the  trialrbe  endorsed  on  the  record  or  document  on  which  the  trial  shall  be  had, 
together  with  the  name  of  the  party  on  whose  behalf  he  was  examined,  by  some  officer  of  the 
court,  at  the  request  df  either  party,  and  shall  be  afterwards  entered  on  the  record  of  the  judgment ; 
and  such  endorsement  or  entry  shall  be  sufficient  evidence  that  any  such  Witness  was  examined  in 
any  subsequent  proceeding  in  which  the  verdict  or  judgment  shall  be  offered  in  evidence." 

(a)  7  Sim.  6i.  (b)  7  Term  Rep.  62.  (c)  3  Term  Rep.  27. 

(<f)  See  tiolden  v.  Hearn,  post  [445.]  (e)  2  S.  &  Stu.  354.  (g)  1  Russ.  &  My!.  453. 

[1]  To  render  a  witness  incompetent,  it  is  not  necessary  to  show  that  the  record  of  judgment 
against  the  party  calling  him,  would  be  evidence  against  the  witness  in  a  subsequent  suit  It  is 
sufficient  if  the  witness  will  be  discharged  by  a  decision  in  favor  of  the  party  calling  him.  Wood* 
v.  Skinner,  6  Paige,  76.  That  the  witness  is  a  party  to  the  instrument  (unless,  perhaps,  in  the  case 
of  negotiable  paper)  sought  to  be  impeached,  is  not  alone,  a  reasdn  for  excluding  his  testimony. 
Topping  v.  Van  Pelt,  1  HofF.  Ch.  Rep.  549: 
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•the  amount  due  on  the  bond  \  Powell  v.  Evans  -r(a)  that  the  statements  in 
the  answer  had  not  been  proved,  and  if  true,  would  only  show,  that  the 
bonds  had  been  set  off  one  against  the  other,  and  the  estate  of  the  testator, 
having  thus  received  a  benefit,  was  to  that  extent  Liable  to  make  good  the 
claim  of  the  plaintiff. 

For  the  defendant,  on  the  principal  point,  it  was  argued,  that  the  gift  was  a 
specific  gift  of  the  bond  itself  and  of  the  amount  due  on  it,  and  that  the  bequest 
failed  by  the  circumstance  that  the  bond  could  not  be  enforced ;  that  it  had 
been  so  treated  in  the  prayer  of  the  plaintiffs'  bill }  GUlaume  v.  Adderley{b) 
was  cited* 

•Mr.  Cole,  in  reply :— The  defendant  has  abstained  from  taking  [M10] 
proceedings  for  the  recovery  of  the  bond  during  the  infancy  of  the 
plaintiff,  as  he  was  bound  to  do,  in  order  that  he  might  not  render  the  resi- 
duary estate,  in  which  he  was  interested,  liable  for  the  expenses  ;♦  he  has  allowed 
the  statute  of  limitation  to  operate,(c)  and  has,  therefore,  made  himself  per- 
sonally liable  to  the  plaintiff. 

The  Master  op  the  Rolls  : — The  bill  in  this  case  was  filed  to  recover 
a  legacy  of  100/.,  bequeathed  by  the  will  of  David  Morgan,  which  was  made 
in  the  year  1S22,  whereby  he  gave  the  legacy  in  question  in  the  following 
terms :  u  I  give  and  bequeath  to  my  grand-daughter,  Mary  Davies,  the  sum 
of  100/.,  which  said  sum  is  owing  to  me  by  bond  from  her  father,  Edward 
Davie^.  The  first  question  is,  whether  this  is  a  specific  legacy  or  a  demon- 
strative legacy,[L]  and  I  am  of  opinion  that  it  is  a  specific  legacy;  for  these 
words  "which  said  sum  is  owing  to  me,"  show  distinctly  that  it  was  the  sum 
owing  on  the  bond  which  was  specifically  bequeathed.(rf)    Whether  the  bond 

(«)  5  Vea.  839.  (6)  15  Vea.  384.  (c)  3  &  4  W.  4.  c.  42.  s.  3. 

(<*)  See  limes  r  Johnson,  4  Ves  568,  and  Gardner  v.  Hvtton,  6  Sim.  97. 

(l]Asto  what  constitutes  a  demonstrative  legacy,  Leach,  V.  C,  speaking  of  the  ease  then 
before  him,  says  ;  "  that  this  was  neither  a  legatum  nominis  nor  a  leg  alum  debiti,  but  a  pecu- 
niary legacy  with  a  particular  security,  which  in  the  civil  law  was  termed  a  demonstrative  legacy, 
and  that  our  law  followed  the  civil  law  in  giving  effect  to  such  a  legacy,  where  the  particular  fund 
intended  by  the  testator  happened  to  fail."  Fowler  v.  Willoughby,  2  Sim.  &  Stu.  358.  In  further 
illustration  of  the  distinct?  n  between  a  demonstrative  and  specific  legacy,  see  Colville  v.  Middleton, 
3  Bear  570,  stated  1  Russ.  &  M.  461,  n.  1.  In  that  case  the  legacy  was  held  to  be  demonstra- 
tive, and  the  Master  of  the  Rolls  refers  to  the  Attorney  General  v.  Parkin,  Ambler,  566,  as  a  case 
much  stronger  than  the  one  before  him.  "  There,  (i.  e.the  case  in  Amb'er,)  a  testator  enumerated 
mortgages,  bonds  and  notes  doe  to  him,  and  gave  out  of  the  interest  an  annuity  to  A.  for  life,  and 
after  her  death  directed  the  securities  to  be  vested  in  trustees  for  charitable  uses.  Some  of  the 
securities  were  paid  off,  and  new  securities  taken  after  the  will ;  the  bequest  was  held  to  be 
demonstrative  and  not  specific."  But,  on  the  other  hand,  where  a  testator  bequeathed  ihe  sum  of 
40001.  capital  stock  in  the  3/  per  cent,  consols,  or  in  whatever  of  the  government  funds  the 
same  should  be  found  invested,  the  bequest  was  held  to  be  specific.  Knight  Bruce,  V.  C, 
says:  "  The  question  is,  whether  this  legacy  is  merely  demonstrative,  or  specific  It  has  always 
been  held  that  a  legacy  of  stock  out  of  stock  is  specific,  being  the  gift  of  part  of  a  specific  fond. 
Here  the  testator  intimates  an  intention  that  the  slock  shall  be  taken,  not  out  of  his  general  per- 
sonal estate,  but  out  of  whatever  government  fund  he  may  possess  ;  therefore  only  government 
funds  are  to  be  resorted  to.  It  is  not  a  bequest  of  money  out  of  stock,  but  stock  out  of  stock.  It 
at  a  specific  bequest,  Sic."    Hashing  v.  Nicholls,  1  Yo.  &  Coll.  C.  C.  478. 
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was  valid  or  not  might  be  a  question  ;  bat  it  cannot  be  maintained  that  the 
executor  was  bound  to  pay  the  amount  if  it  could  not  be  recovered — that  is 
the  question  in  this  case. 

The  bond  has  been  produced  by  the  plaintiff,  and  prima  facie  it  is  a  valid 
bond,  but  circumstances  are  stated  in  the  answer,  which,  though  not  proved, 
throw  considerable  doubt  upon  the  matter.  The  defendant,  though  he  has 
not  proved  it,  has  alleged  that  the  bond  was  given  under  such  circum- 
[*411]  stances  that  it  could  never  be  enforced,  and  if  *so,  this  legacy  could 
never  be  paid ;  I  am  to  decide  whether  the  evidence  is  sufficient  to 
show  that  this  bond  could  be  enforced.  The  defendant,  by  examining:  a  wit- 
ness who  is  not  competent,  has  failed  in  proving  his  allegations ;  but  there  is 
sufficient  to  say,  that  in  deciding  this  case,  I  cannot  be  satisfied  with  the 
mere  production  of  the  bond.  I  regret  that  a  suit  should  have  been  instituted 
on  the  subject,  and  more  so  that  there  must  be  further  proceedings ;  I  must, 
however,  direct  an  inquiry,  whether  this  bond,  at  the  time  of  the  testator's 
death,  was  3  valid  bond,  and  could  have  been  enforced,  and  if  the  defendant, 
with  due  diligence,  could  have  recovered  the  amount  due  on  the  same. 


Morris  v.  Timmins.  . 

1838:  November  20,  21. 

A.  being  entitled  to  an  undivided  moiety  of  a  piece  of  ground,  agreed  with  B.  that  in  cue  either 
of  them  should  at  any  time  purchase  the  other  moiety,  the  whole  should  be  divided  iu  a  par- 
ticular manner  between  them ;  the  moiety  was  sold  to  a  third  party,  whereupon  A.  and  B.  fur- 
ther agreed  that  neither  of  them  would  purchase  that  moiety  until  they  had  agreed  upon  a  sum 
to  be  given  for  it,  subject  to  the  stipulations  and  conditions  of  the  former  agreement.  A.  after- 
wards refused  to  agree  upon  the  price  to  be  given,  and  B.  having  purchased  the  moiety  of  the 
property,  A.  refused  to  carry  the  agreement  into  effect:  Held,  that  A.  was  not  justified  in  refu- 
sing to  fix  a  priee  ;  and  a  suit  having  been  instituted  agninst  him  by  B.  for  a  partition  of  the  pro- 
perty :  Held  also,  that  A.  had  abandoned  the  contract,  and  could  not  set  it  up  as  a  bar  to  the 
partition. 

In  a  partition  suit,  costs,  as  at  law,  are  not  given  on  either  side  at  the  hearing ;  but  where  a  defen- 
dant set  up  an  agreement  in  bar  of  the  right  of  the  plaintiff  to  a  partition,  he  was  directed  to  pay 
so  much  of  the  costs  as  were  occasioned  by  that  part  of  the  defence. 

A  road  was  set  out  by  two  tenants  in  common  of  prcperty,  for  the  convenience  of  their  respective 
dwelling  houses  for  ever ;  the  court,  in  a  partition  suit,  though  of  opinion  that  it  ought  not  to  be 
interfered  with,  declined  giving  any  special  direction  on  the  subject  to  the  commisstonei*. 

Immediately  adjoining  the  respective  dwelling  houses  of  the  plaintiff  and 

of  the  defendant,  in  Carmarthen,  there  was  a  vacant  piece  of  ground, 

[•412]    of  'which  the  defendant  and  the  representatives  of  a  Mr.  Waters 

were  seised  in  undivided  moieties  as  tenants  in  common. 

The  moiety  belonging  to  the  representatives  of  Mr.  Waters  being  about  to 

be  sold  by  auction,  the  plaintiff  and  the  defendant,  on  the  30th  of  January, 

1819,  entered  into  an  agreement,  that  in  the  event  of  the  defendant  being 

the  purchaser  thereof,  at  the  sale  by  auction  or  at  any  future  period,  either 
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directly  or  indirectly,  then  he  would  sell  a  particular  portion  thereof  described 
in  the  agreement  to  the  plaintiff,  the  plaintiff  paying  for  the  same  pro  rata, 
according  to  the  price  the  moiety  might  be  sold  for  at  the  auction  or  other- 
wise ;  and  the  plaintiff  "agreed  to  the  terras  and  conditions  before  stated,  and 
further,  that  in  the  event  of  his  becoming  the  purchaser  of  the  aforesaid 
moiety  belonging  to  the  late  Mr.  Waters,  by  auction  or  by  private  contract 
directly  or  indirectly,  then  that  he  would  give  up  the  said  purchase  to  the 
defendant  upon  the  terms  he  purchased  the  same,  the  defendant  performing . 
the  agreements  and  covenants  aforesaid."  The  agreement  contained  stipula- 
tions as  to  the  boundary  walls,  the  title  and  the  expense  of  the  conveyance. 

The  property  was  not  bought  either  by  the  plaintiff  or  the  defendant,  but 
was  purchased  by  Sir  Henry  Protheroe ;  whereupon  a  further  agreement  was 
entered  into  between  the  plaintiff  and  the  defendant,  which  was  endorsed  on 
the  former  one.  and  was  expressed  as  follows : — "  The  piece  of  land  alluded 
to  in  the  within  written  agreement  having  been  purchased  this  day,  by  public 
auction,  by  Sir  Henry  Protheroe  of  Bristol,  at  an  exorbitant  price,  it  is  further 
agreed  between  the  said  Aaron  Timmins  and  Thomas  Morris,  that 
neither  of  them  will  purchase  the  same  of  the  said  Sir  Henry  *Pro-  [*413J 
theroe,  or  of  any  other  person,  until  the  said  Aaron  Timmins  and 
Thomas  Morris  have  agreed  upon  a  sum  to  be  given  for  it,  subject  to  the 
stipulations  and  conditions  in  the  written  agreement." 

In  July,  1832,  the  agent  of  Sir  Henry  Protheroe  offered  to  sell  to  the  plain- 
tiff his  moiety  of  the  plot  of  ground,  but  the  plaintiff  declined,  on  the  ground 
of  the  agreement  existing  between  him  and  the  defendant ;  the  agent  shortly 
after  called  on  the  defendant,  at  the  request  of  the  plaintiff,  and  requested  him 
to  come  to  some  arrangement  or  agreement  relative  to  the  plot  of  ground,  and 
to  fix  a  price  to  be  given  for  the  purchase  of  it,  and  to  carry  the  agreement 
into  effect,  when  the  defendant  objected  to  the  title,  and  said,  "  he  had  no  ob- 
jection to  divide  the  said  plot  of  ground  with  Sir  H.  Protheroe,  provided  he 
should  have  the  part  of  the  plot  of  ground  that  was  nearest  to  or  jojped  the 
complainant's  house."  Another  person  called  on  the  defendant,  at  the  request 
of  the  plaintiff,  and  asked  what  price,  under  the  agreement,  should  be  offered 
for  the  property,  to  which  the  defendant  answered,  "  that  he  would  not  fix, 
upon  any  price  at  which  the  said  plot  of  ground  should  be  purchased,  as  he 
had  come  to  a  determination  to  divide  the  said  plot  of  ground." 

On  the  17ih  of  April,  1834,  the  plaintiff  agreed  to  purchase  the  property  of 
Sir  H.  Protheroe,  and  on  the  following  day  he  sent  to  the  defendant  to  inform 
him  of  the  purchase,  and  that  he  was  then  ready  to  carry  the  agreement  be- 
tween them  into  effect,  when  the  defendant,  in  answer  to  the  communication, 
stated,  "  that  the  plaintiff  had  forgotten  his  honor,  and  broken  faith  with 
him"  the  defendant ;  and  he  added,  "  that  he  would  have  nothing  to  do 
with  the  plaintiff,  but  that  he  would  divide  the  plot  of  ground  yard  by 
yard." 

•The  plaintiff  filed  this  bill  in  September,  1835,  against  Timmins,    [*414J 
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insisting  that  the  defendant  had  abandoned  the  agreement,  and  that  it 
was  no  longer  binding  on  the  plaintiff,  and  praying  for  a  partition  of  the  plot 
of  ground,  with  an  alternative  prayer  for  a  specific  performance  of  the  agree- 
ment if  the  court  shou!d  think  it  binding  uppn  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Willcock,  for  the  plaintiff,  asked  for  the  usual 
decree  for  a  partition. 

Mr.  Kindersley  and  Mr.  G.  Richards,  foT  the  defendant,  objected  that  the 
•plaintiff  was  not  entitled  to  have  a  partition  of  the  property,  on  the  ground, 
that  by  the  agreement  between  the  plaintiff  and  the  defendant,  neither  of  them 
was  to'purchase  the  moiety  belonging  to  the  representatives  of  Mr.  Waters 
until  they  had. agreed  upon  a  sum  to  be  given  for  it. 

The  Master  op  the  Rolls: — In  this  case  it  appears  that  a  piece  of 
ground,  situate  between  the  houses  of  the  plaintiff  and  defendant,  belonged  to 
the  defendant  and  to  the  executors  or  trustees  of  a  person  of  the  name  of 
Waters,  as  tenants  in  common ;  and  that  the  interest  therein  of  Waters  beiug 
about  to  be  put  up  for  sale,  the  plaintiff  and  defendant  entered  into  an  agree- 
ment to  become  respectively  entitled  to  different  portions  of  this  ground,  and 
to  carry  their  intentions  into  effect  by  purchase,  and  by  subsequent  partition 
and  division  ;  and  on  the  30th  of  January,  1819,  being  the  morning  of  the 
intended  sale,  an  agreement  in  writing  was  entered  itito,  whereby  it  was  stipu- 
lated that  the  defendant  should  bid  at  the  sale,  and  that  in  the  event  of  his 
becoming  the  purchaser  of  the  moiety  of  the  land  in  question,  he 
^[•415]  should  convey  a  portion  of  *the  whale  of  such  land  to  the  plaintiff; 
and  that,  if  the  plaintiff  should  become  the  purchaser,  he  should  give 
up  his  purchase  to  the  defendant,  the  defendant  performing  the  covenants  of 
such  written  agreenient.[i] 

At  the  sale  by  auction  Sir  Henry  Protheroe  became  the  purchaser  at  the 
sum  of  450/.  which  being  considered  an  exorbitant  price  by  the  plaintiff  and 
defendant,  they  entered  into  auotfier  agreement  in  writing,  that  neither  of 
them  w^uld  purchase  the  same  of  Sir  Henry  Protheroe  or  any  other  person, 
until  the  plaintiff  and  defendant  had  agreed  upon  a  sum  to  be  given  for  it, 
subject  to  the  stipulations  and  conditions  in  the  former  written  agreement. 

The  plain  intention  of  the  latter  agreement  was  that  neither  the  plaintiff 
nor  defendant  should  prejudice  the  other  by  given  an  exorbitant  price ;  the 
object  was  to  carry  out  the  first  agreement  without  prejudice  to  either  party  ; 
it  is  expressed,  that  unless  the  two  should  agree,  it  was  not  the  intention  of 
the  parties  to  enable  either  to  put  an  end  to  the  first  agreement,  but  it  prevents 
the  putting  the  first  agreement  in  force,  by  payment  of  an  exorbitant  price  to 
the  prejudice  of  either  party. 

The  agreement  was  entered  into  on  the  30th  of  January,  1819,  and  no  dis- 
pute arose  between  the  plaintiff  and  defendant  until  1832.    In  the  early  part 

[1]  Was  not  this  tantamount  to  an  agreement  between  the  parties  not  to  bid  against  each  other 
at  the  sale  at  auction  ?  Quere.  As  to  the  illegality  of  such  agreements,  see  Hawley  v.  Cramer, 
4  Cow.  718,  732. 
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of  that  year,  Sir  Henry  Protheroe  being  desirous  of  selling  the  interest  in  the 
ground  iti  question,  which  he  had  acquired  by  purchase,  made  an  offer  there- 
of through  his  agent  Thomas,  to  the  plaintiff,  which  is  proved  by  the  evi- 
dence of  Thomas.  The  plaintiff,  upon  receiving  this  offer,  had  immediate 
regard  to  his  agreement  with  the  defendant,  and  having  regard  to  that 
agreement,  he  'desired  Thomas  to  communicate  with  the  defendant;  [*416] 
communication  was  had  with  the  defendaut,  who.  it  appears  to  me, 
did  not  refuse,  but  evaded  the  subject:  he  said  there  was  some  difficulty  on 
the  title ;  I  do  not  understand  what  it  was ;  but  the  consequence  was,  that 
the  offer  of  Sir  Henry  Protheroe  made  in  the  beginning  of  1832  was  not  acted 
upon. 

In  the  year  1833,  it  is  stated  that  an  offer  of  sale  was  made  by  Sir  Henry 
Protheroe  to  the  defendant,  and  the  letter  containing  it  has  been  produced. 

It  is  stated  by  Thomas,  that  from  1832  to  1834  he  repeatedly  applied,  at 
the  instance  of  the  plaintiff,  to  the  defendant,  to  enter  into  an  agreement  to 
accept  the  offer  of  Sir  Henry  Protheroe,  and  that  these  communications  ended 
in  this,  that  the  defendant  said  he  would  divide  the  plot  of  ground  with  Sir 
Henry  Protheroe  on  certain  terms,  namely,  that  his  portion  should  be  on  the 
side  of  plaintiff's  house :  this  is  positively  sworn  to ;  his  object  was  to  ex- 
clude Morris  altogether  from  that  portion  of  the  ground. 

On  the  21st  of  February,  1834,  the  plaintiff  sent  Aubrey  to  communicate 
with  the  defendant  on  the  subject  of  the  offer ;  and  upon  that  occasion  the 
defendant  in  answer  said  he  would  not  agree  to  any  price,  that  he  intended 
to  divide  the  land  with  the  owner  of  the  other  half.  Sir  Henry  Protheroe 
had  a  right  to  transfer  his  interest  in  the  property,  and,  under  the  first  agree- 
ment, the  plaintiff  had  aright  to  accept  the  transfer :  by  the  second  agreement 
either  could  prevent  the  other  giving  an  exorbitant  price  for  the  land,  but  I 
am  of  opinion  that  the  defendant  had  no  right  to  say,  "  this  agreement  shall 
never  be  carried  into  effect,  because  I  will  never  agree  on  a  price ;  1 
will  not  only  prevent  the  performance  *of  the  agreement,  but  will  [*417] 
prevent  you  from  ever  becoming  owner  of  the  land  either  with  me  or 
independently  of  me."  The  consequence  of  this  refusal  on  the  part  of  the 
defendant  was,  that  the  plaintiff  entered  into  a  separate  agreement  with  Sir 
Henry  Protheroe,  dated  the  17th  April,  1834,  to  purchase  the  property  for 
35W.  having  been  compelled  to  do  so  or  be  excluded  for  ever.  Even  after 
the  purchase,  the  plaintiff  was  desirous  of  having  the  agreement  carried  into 
execution,  and  he  sent  his  son  to  the  defendant  to  tell  him  so  ;  but  the  defen- 
dant replied,  "  that  the  plaintiff  had  forgotten  his  honor,  and  broken  farh 
with  him,"  and  added  "that  he  would  have  nothing  to  do  with  the  plaintiff, 
but  that  he  would  divide  the  plot  of  ground  yard  by  yard."  The  defendant 
therefore  rejected  the  agreement,  because  he  considered  that  plaintiff  had  not 
observed  the  second  memorandum  of  agreement,  which  stipulated  that  the 
price  should  be  first  agreed  upon  between  them ;  the  defendant  in  effect  says 
to  the  plaintiff.    "  You  have  not  performed  the  agreement,  and  although  I  was 
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the  cause,  I  will  divide  the  land  yard  by  yard."  Some  negotiation  between 
the  parties  took  place  after  this,  and  we  have  the  evidence  of  Jones,  who  is 
the  solicitor  of  the  defendant,  who  says  that  the  defendant  in  April,  1835, 
gave  notice  that  he  would  dispute  any  conveyance  of  the  moiety  from  Pro- 
throe  to  the  plaintiff,  on  the  ground  of  the  agreement  whereby  one  was  not 
to  purchase  without  the  consent  of  the  other,  and  the  defendant  then  stated 
"  that  he  would  stand  by  the  agreement,,,  which  prevented  one  purchasing 
without  the  other. 

1  think  in  this  respect  the  defendant  was  wrong,  and  the  question  is, 
whether  he  has  not  rejected  the  other  agreement :  I  think  he  has  abandoned 

the  agreement,  and  is  not  entitled  to  the  benefit  of  it. 
|M18]        *The  plaintiff  is  entitled  to  a  partition.:  then  comes  the  question  as 

to  costs,  as  to  which  there  is  some  difficulty.  The  plaintiff  claims  a 
partition,  and  has  suggested  the  agreement  in  his  bill  as  a  thing  which  might 
beset  up  by  the  defendant.  The  defendant  says  there  is  an  agreement  which 
prevents  the  plaintiff  claiming  any  right  to  a  partition,  because  he  had  no 
right  to  purchase — he  disputes  the  right  to  a  partition,  and  therefore  this  is 
not  a  common  partition  suit,  where,  as  at  law,  no  costs  are  given  on  either 
side  at  the  hearing.(a)  This  is  a  case  in  which  the  right  to  a  partition  is 
disputed  by  reason  of  an  Agreement  which  is  set  up  in  bar:  this  takes  it  out 
of  the  common  case.  I  am  of  opinion  that  the  defendant  is  not  entitled  to 
the  benefit  of  the  agreement  which  he  has  relied  on,  and  as  costs  have  been 
incurred  thereby,  he  ought  to  pay  sucli  portions  of  the  costs  as  have  been 
occasioned  by  setting  up  the  agreement.[l] 


The  bill  stated  that  a  road  or  carriage  way  had  been  set  out  by  Thomas 
Waters  and  the  defendant  over  part  of  the  land,  for  the  convenience  of  their 
respective  dwelling;  houses  forever.    This  was  admitted  by  the  answer. 

Mr.  Kindersley,  on  behalf  of  the  defendant,  asked  that  special  directions 
might  be  given  to  the  commissioners,  that  in  making  the  partition,  this  right 
of  road  should  not  be  interfered  with. 

Mr.  Pemberton,  contra. 
[•419]        #Thr  Master  op  the  Rolls  : — The  setting  out  of  the  road  is 
stated  in  the  bill  and  is  admitted  by  the  answer,  and  1  think  it  ought 

(a)  See  Beames  on  Costs,  48.  Seaton  on  Decrees,  187,  188.  Agar  v.  Fairfax  17  Ves.  533. 
[1]  "  The  complainant  in  bis  bill,  claimed  a  small  piece  of  land  which  did  not  belong  to  the  parties 
in  common  ;  and  lie  made  an  unfounded  charge  against  the  defendant,  as  to  his  having  agreed  not 
to  erect  any  mill  on  the  part  of  the  premises  conveyed  to  him,  which  should  interfere  or  come  in 
competition  with  the  busmen  of  the  complainant.  But  the  defendant,  on  the  other  hand,  srt  up  in 
his  answer,  an  agreement  that  the  dam  and  pond  should  be  forever  held  in  common  for  the  use  of 
the  mills  of  both  parties,  so  long  as  such  mills  should  be  holden  in  severalty,  and  as  to  a  par- 
ticular mode  of  using  the  water,  which  allegation  in  the  answer  is  equally  unsuktained  by  proof. 
There  was  no  impropriety,  therefore,  [in  the  decree  of  the  Assistant  Vice  Chancellor,]  iu  leaving 
both  parties  to  bear  their  own  costs  in  relation  to  those  matters,  and  as  to  the  proofs  which  related 
to  matters  in  controversy  between  them,  not  affecting  the  right  to  partition."  Walworth,  Ch. 
Smith  v.  Smith,  10  Paige,  480. 
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not  to  be  interfered  with ;  but  I  do  not  think  that  I  ought  to  give  any  special 
directions  by  the  decree. 


Spire  v.  Smith. 

1839:  May  28. 

Several  annuities  given  by  will  and  codicils,  held  to  be  cumulative. 

The  question  in  this  case  was,  whether  certain  annuities,  given  by  the 
will  and  codicils  of  the  testator,  were  cumulative  or  substitutional. 

By  his  will  the  testator  gave  as  follows  : — "  I  give  to  Mr.  William  Spire, 
of  Laverton,  in  the  parish  of  Buckland,  in  Gloucestershire,  20/.  per  annum 
for  and  during  his  natural  life,  and  should  he  die  before  his  present  wife,  at 
his  demise  I  will  that  she  shall  have  50/.  for  herself,  in  order  that  she  may 
bury  him  gentlemanlike  with  that  sum.  I  will  that  my  executors  shall  so 
arrange  matters,  that  he  may  receive  those  payments  quarterly,  without  fail- 
ure even  once." 

By  a  second  codicil  to  his  will,  the  testator  gave  as  follows : — "  1837,  July 
20th,  I  give  to  William  Spire,  of  Laverton,  in  the  parish  of  Buckland,  in 
Gloucestershire,  the  sum  of  10/.  per  annum,  for  and  during  his  natural  life ; 
and  I  give  to  his  present  wife,  for  and  during  her  natural  life,  independent  of 
him,  unless  jointly  their  each  10/.  be  united  for  their  mutual  comfort." 

*And   by  the  fourth  codicil,  he  gave  in  the  following  words:    [*420] 
— "  8th  September,  1837.    If  my  God  should  take  me  ofT  suddenly,  it 
is  my  wish  that  my  executors  should  provide  of  William  Spire,  of  Laverton, 
Gloucestershire,  and  his  now  wife,  10/.  each  per  annum  more  than  I  have, 
given  them  by  my  will.    Jeremiah  Knill." 

Mr.  Stinton.  for  the  plaintiffs,  William  Spire  and  his  wife,  argued  that  the 
annuities  were  cumulative  and  not  substitutional,  and  claimed  the  several 
annuities  given  by  the  will  and  two  codicils. 

Mr.  Koe,  for  the  executors,  contra. 

The  Master  of  the  Rolls? — It  is  difficult  to  say  what  the  testator  in- 
tended ;  but  the  inclination  of  my  opinion  is,  that  all  the  annuities  take  effect, 
[his  Lordship  read  the  will,]  so  that  the  husband  is  to  have  20/.  a  year  for  life, 
and  the  wife  after  his  death  is  to  have  50/.  for  a  particular  purpose,  namely, 
to  bury  her  husband.  Then  comes  the  second  codicil  [his  Lordship  read  it.] 
He  has  not  distinctly  given  10/.  a  year  to  the  wife,  but  has  done  it  by  impli- 
cation, for  it  is  impossible  not  to  see  that  he  intended  to  give  it  to  her,  for  he 
speaks  of  their  each  10/.  a  year*  He  has  given  to  each  10/.  a  year,  that  to 
the  wife  being  independent  of  her  husband,  or  giving  to  her  a  power  over  it, 
and  this  therefore  cannot  be  substitution  for  the  gift  by  the  will  [his  Lordship 
read  the  fourth  codicil.][l]    By  the  foarth  codicil,  he  gives  to  the  husband 

[1]  "  In  cues  where  there  have  been  slight  variation*  only  between  the  legacies  given  by  a 
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and  wife,  "  10/.  each  per  annum  more  than  he  had  given  them  by  the  will  f * 
the  annuity  to  the  wife  is  not  given  by  the  fourth  codicil,  in  the  same  way 
in  which  the  annuity  was  given  by  the  second  codicil,  or  independently  of 
her  husband,  and  is  not  a  substitute  for  it.    The  case  is  not  free  from  doubt ; 

but  my  impression  is,  that  the  testator  has  not  used  words  of 
|*421]     *substitution,  and  that  all  the  bequests  take  effect.    The  10/.  a  year 

given  to  the  wife  by  the  second  codicil  must  be  paid  to  her  separate 
receipt.[  1 J 


In  re  Chilcote. 

1839  \  May  25. 

A  bill  of  costs  having  been  incurred  by  A.  and  B.  jointly,  and  an  action  having  been  brought  against 
them  for  the  recovery  of  the  amount,  the  court  refused  to  direct  a  taxation  and  to  stay  the  pro- 
ceedings at  law,  on  the  undertaking  of  A.  alone,  to  pay  what  might  be  found  due. 

This  was  a  special  petition,  presented  by  Mr.  Pearman,  for  the  taxation, 
of  his  solicitor's  bill :  it  stated  the  retainer  by  the  petitioner,  and  the  delivery 

will,  and  those  given  by  a  subsequent  instrument,  the  court  has  held  that  the  latter  were  meant  to 
be  substitutions  for  the  former.  But  in  this  eve  there  is  a  manifest  difference  between  the  lega- 
cies given  by  the  testamentary  paper,  &c."     Shad  well,  V.  C.     Strong  v.  Ingram,  6  Sim.  209. 

[1]  Whether  a  gift,  in  the  absence  of  express  direction,  Is  to  be  deemed  cumulative  upon,  or 
substitutional  for,  a  previous  gift,  is  necessarily  a  question  of  construction.  If  the  two  gifts  occur 
in  the  same  instrument ;— if  in  distinct  instruments,  as  in  a  will  and  codicil ; — if  something  is  an- 
nexed to  the  subsequent  legacy,  either  by  way  of  enlargement,  as  in  the  case  in  the  text,  or  by 
"restriction  of  the  power  of  the  donee  ; — if  the  sums  given  are  equal  in  amount  or  different ; — these, 
and  innumerable  other  considerations  must  often  be  taken  into  view  in  deciding  cases  of  this  de- 
scription. "  In  cases  of  this  kind,"  Lord  EMon  said,  "  there  is  always  a  degree  of  doubt  and  diffi- 
culty, greater  or  less  ;  and  it  depends  entirely  upon  the  judge,  before  whom  the  case  comes,  to  say, 
what  he  conceives  the  intention  of  the  testator  to  have  been."  Mackenzie  v.  Mackenzie,  2  Russ. 
274.  So.  in  a  case  in  which  the  legacy  in  a  codicil  was  held  to  be  cumulative,  Lord  Brougham 
said ;  "  In  questions  of  this  kind  the  light  to  be  derived  from  decided  cases  is  of  less  importance  than 
in  most  others.  The  object  being  in  each  instance  to  ascertain  the  intention  of  the  testator,  and  the 
means  to  be  used  for  this  purpose  being  the  examination  of  what  he  has  said,  and  not  conjecture  and 
arguments  founded  on  probability,  it  is  clear  that  almost  every  thing  must  depend  upon  the  particu- 
lar circumstances,  that  is,  upon  the  very  words  of  the  instruments  ;  and  that  the  least  variation  in 
these  may  produce  a  wide  difference  in  the  result.  The  general  resemblance  of  cases  may  carry  us 
a  little  way  towards  a  principle  or  rule  of  construction  ;  but,  unless  the  circumstances  are  the  same, 
or  nearly  the  same,  there  will  arise  as  much  difficulty  in  applying  the  former  rule,  as  in  making 
a  new  one."  Guy  v.  Sharp,  1  Mylne  &  K.  603.  "  Decisions  upon  particular  wills  are  of  far  less 
consequence  now,  than  they  formerly  were  supposed  to  be  ;  unless,  indeed,  where  the  leading  pro- 
visions are  almost  identical,  and  the  facts  substantially  alike.  They  now  furnish,  not  so  much 
authorities,  as  analogies  by  which  to  interpret  the  words  of  wills  in  new  cases."  Story,  J.  Blagge 
v.  Miles,  1  Story's  Kep.  445.  And  see  further  as  to  the  value  of  authorities  in  questions  of  con- 
struction, what  is  said  by  Walworth,  Ch.  in  Rathbone  v.  Dyckman,  3  Paige,  26,  and  by  McCoun, 
V.  C.  in  Kingeland  v.  Rapelye,  3  Edw.  Ch.  Rep.  6,  quoted  3  Myl.  &  Cr.  613,  n.  1.  Vaughan  v. 
The  Marquis  of  Headfort,  10  Sim.  641,  and  n.  1,  ibid.  As  to  gifts,  when  cumulative  or  substi- 
tutional, see  further  Fraaer  v.  Byng,  1  Russ.  &  M.  91,  102,  n.  1.  Guy  v.  Sharp,  1  Myl.  &  K. 
589.  Mackinnon  v.  Peach,  2  Keen,  555,  563,  n.  1.  Radburn  v.  Jervit,  3  Beav.  450.  Strong  v. 
Ingram,  6  Sim.  107. 2  Russ.  274,  n.  2.    3  Russ.  157,  n.  1.     Tweedale  v.  Tweedale,  10  Sim.  453. 
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by  the  solicitor  of  his  bill,  amounting  to  806/.  The  petition  also  stated,  that 
the  solicitor  had  received  money  on  account  of  his  bill,  amounting  to  377/., 
and  retained  the  papers,  &c.,  of  the  petitioner,  and  that  the  costs  were  un- 
reasonable. 

The  petition  prayed  for  the  taxation  of  the  bill,  the  petitioner  submitting 
to  pay  what  might  be  found  to  be  due,  and  that  all  proceedings  might  be 
stayed  in  the  meantime. 

It  appeared  by  an  affidavit,  filed  in  opposition  to  the  petition,  that  from  1832 
to  1834,  the  solicitor  had  been  employed  by  the  petitioner  Pearman  alone, 
during  which  time  bills  of  costs,  amounting  to  104/.,  had  been  incurred ; 
and  that  from  September,  1835,  to  October,  1838,  the  petitioner  Pearman, 
and  a  Mr.  Jay  jointly  employed  the  solicitor,  during  which  period  bills  of 
costs,  amounted  to  702/.,  had  been  incurred  on  their  joint  retainer  ;  and  that 
during  such  employment,  the  solicitor  had  received  from  Mr.  Jay  377/.  on 
account. 

That  the  solicitor,  in  order  to  enforce  the  payment  of  the  bills  due 
to  him  from  Jay  and  Pearman,  on  their  *joint  retainer,  brought  an    [*422] 
action  at  law  against  them,  in  which  they  had  appeared  separately 
and  pleaded  to  the  action. 

The  affidavit  further  stated,  that  Jay  was  the  only  responsible  party  to 
whom  the  plaintiff  could  look  for  payment  of  the  costs  due  jointly  from  Jay 
and  Pearman. 

Mr.  K.  Parkei;  in  support  of  the  petition,  cited  In  re  Murray{a)  to  show 
that  the  possession  by  the  solicitor,  of  deeds  was  a  sufficient  ground  for  the 
taxation  of  his  bill. 

Mr.  Flather  objected,  that  the  bills  incurred  on  the  joint  retainer  could  not 
be  taxed  on  the  undertaking  to  pay  of  one  client  only,  and  in  the  absence  of 
the  other ;  the  solicitor  would  thus  be  deprived  of  the  benefit  of  the  under- 
taking of  the  only  responsible  party. 

Mr.  K.  Parker,  in  reply,  contended  that  it  was  not  necessary  that  there 
should  be  a  joint  undertaking,  for  in  that  case,  one  party  might  lose  the  benefit 
of  a  taxation,  because  the  other  refused  to  join  in  the  application. 

The  Master  op  the  Rolls  said,  that  no  such  case  had  been  alleged: 
that  this  was  an  application  to  tax  a  joint  bill  of  costs  in  the  absence  of  one 
of  the  parties  and  that  the  order  for  taxation  must,  therefore,  be  confined  to 
the  bill  incurred  by  the  petitioner  solely,  and  as  to  which  no  action  Vas  pend- 
ing. 

(a)  1  Has*  519.    And  see  re  Rice,  2  Keen,  181,  [183,  n.  2?1 
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f#423]      *John  Lippiat  t;.  Walter  Holley,  by  John  Bueb, 

his  Guardian. 

1839 ;  February  12. 

A  proposed  compromise  of  a  suit  appearing  to  be  for  the  benefit  of  an  infant  defendant,  the  court 
sanctioned  it,  without  a  reference  to  the  Master. 

By  a  decree  of  the  23d  of  February,  1833,  it  was  referred  to  the  Master, 
to  take  an  account  of  what  was  due  to  the  defendant  for  principal  and  in- 
terest on  an  indenture  of  the  5th  of  January,  1797,  and  to  take  an  account 
of  all  sums  laid  out  by  the  defendant,  or  by  those  under  whom  he  claimed, 
in  obtaining  a  renewal  of  a  lease  and  necessary  repairs  and  lasting  improve- 
ments on  the  premises,  with  interest ;  and  also  to  take  an  account  of  rents  and 
proflts  received  by  the  defendant  and  the  several  persons  under  whom  he 
claimed,  and  the  defendant  was  to  be  charged  with  an  occupation  rent. 

The  Master,  by  his  report,  dated  tjie  2d  of  March,  1837,  found  the  sum  of 
1254/.  to  be  due  from  the  plaintiff  to  the  defendant,  and  the  sum  of  1427/. 
due  from  the  defendant  to  the  plaintiff,  and  on  the  whole,  that  173/.  was  due* 
from  the  defendant  to  the  plaintiff. 

The  defendant  took  exceptions  to  the  report,  which  were  overruled  with- 
out costs,  and  the  deposit  was  ordered  to  be  returned. 

At  the  hearing  a  compromise  was  agreed  upon  ;  but  the  registrar  objected 
to  draw  up  the  order,  on  the  ground  that  there  ought  previously  to  be  a  re- 
ference to  the  Master,  to  inquire  whether  the  intended  compromise  would  be 

benefical  to  the  infant. 
[*424]  *Mr.  Kindersley  and  Mr.  Bethell  now  applied  that  the  order  might 
be  drawn  up  without  incurring  the  expense  of  a  reference.  They 
urged  that  all  the  facta  being  now  before  the  court  in  the  same  way  as  if  the 
matter  were  before  the  Master,  and  the  court  having  the  means  of  seeing 
that  the  arrangement  was  manifestly  for  the  infant's  benefit,  it  was  unneces- 
sary to  send  the  matter  before  the  Master. 

The  Master  op  the  Rolls  said  he  was  disposed  to  make  the  order 
without  a  reference,  as  it  clearly  appeared  for  the  benefit  of  the  infant.  The 
decree  should  contain  a  recital  to  that  effect.[lj 


11  Declare  that  it  is  for  the  benefit  of  the  defendant  that  such  order  should 
be  made  as  follows,  the  plaintiff,  by  his  counsel,  consenting  thereto.  And 
the  court  doth  therefore  order,  that  the  defendant  do  assign  the'  lease  of  the 
premises  in  the  pleadings  in.  this  cause  mentioned  to  the  plaintiff:  and  do  de- 
liver up  to  the  plaintiff  all  deeds,  papers  and  writings  relating  to  the  premi- 
ses, in  his  custody  or  power ;  and  it  is  ordered  that  the  defendant  do  attorn 
tenant  to  the  plaintiff  of  the  mill  and  premises,  with  the  machinery,  ike  ; 

[1]  For  analogous  cases,  in  which  an  order  has  been  made,  without  reference  to  a  Master,  see 
Ex  parte  Farrow,  I  Rust.  &  M.  11;.',  and  n.  2,  ibid.     See  further  Parker  v.  Burney,  post  492. 
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and  do  execute  to  the  plaintiff  a  release  of  the  mortgage  debt  and  of  the  claim 
in  respect  thereof;  and  it  is  ordered  that  the  plaintiff  do  execute  to  the  de- 
fendant a  release  of  all  claims  for  or  in  respect  of  the  rents,  or  otherwise  in 
relation  to  the  matters  in  question  in  this  suit ;  and  it  is  ordered  that  the  de- 
fendant be  at  liberty  to  keep  the  said  premises,  as  tenant  to  the  plaintiff,  at  a 
pepper  corn  rent,  until  Lady-day  now  next ;  and  it  is  ordered  that  the  defen- 
dant do  then  deliver  up  possession  of  the  said  premises  and  all  the  fixtures, 
<fcc. ;  and  it  is  ordered  that  all  further  proceedings  in  this  cause  be 
•stayed,  but  with  liberty  to  any  of  the  parties  to  apply  to  this  court,  [#425] 
touching  the  performance  of  the  direction  hereby  given,  as  they 
may  be  advised."    Reg.  Lib.  B.,  1839,  p.  358. 


Keys  v.  Keys. 


1838 :  November  10,  December  19.     1839 :  April  16. 

A  receiver  had  been  appointed  of  the  testator's  estate,  part  of  which  was  in  India,  and  it  having 
become  necessary  to  have  it  remitted,  Held,  that  the  proper  course  was  to  refer  it.to  the  Master, 
to  inquire  what  would  be  the  most  advantageous  course  for  receiving,  and  remitting  it  to 
England. 

Part  of  the  testator's  estate  consisted  of  50,000  sicca  rupees,  invested  by 
him  in  the  Bengal  6  per  cent,  remittable  loan  of  1822-23. 

A  receiver  of  the  testator's  estate  had  been  appointed,  and  interest  on  the 
loan  having  ceased,  the  receiver  presented  a  petition  to  the  court,  for  liberty 
to  execute  a  power  of  attorney  to  Messrs.  Forbes  &  Co.,  or  some  other  person 
authorizing  them  to  receive  the  funds  in  India,  and  transmit  them  to  this 
country. 

Mr.  J.  Moore,  for  the  petition. 

The  Master  of  the  Rolls  said  that  the  practice  in  such  cases  had 
been  settled  in  a  case  of  Wood  v.  Wood;  and  that  an  inquiry  must  be  made, 
as  to  what  was  the  usual  course  in  such  cases. 


On  the  19th  of  December,  1838,  it  was  referred  to  the  Master,  to  inquire 
and  state  to  the  court,  what  could  be  the  most  advantageous  course  of  receiv- 
ing and  remitting  to  England  the  sum  of  50,000  sicca  rupees  ;  and  for  reali- 
zing, collecting  and  remitting  to  England  any  other  part  of  the  testator's  per- 
sonal estate  which  might  be  in  India ;  and  to  approve  of  a  scheme  for  that 
purpose.  . 

•By  his  report,  dated  the  25th  of  March,  the  Master  approved  of  a    [#426] 
power  of  attorney  being  sent  out  to  Messrs.  Forbes  &  Co.  to  receive 
the  sicca  rupees  and  any  other  part  of  the  testator's  personal  estate  in  India ; 
and  by  an  order  made  the  16th  of  April,  the  Master's  report  was  confirmed  ; 
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and  it  was  ordered  that  the  petitioner  should  be  at  liberty  to  send  out  a  power 
of  attorney  to  Messrs.  Forbes  &  Co.  to  receive  the  note  of  50,000  sicca  rupees 
and  the  proceeds  thereof  and  any  other  moneys  or  estates  belonging  to  the 
estate  of  the  testator,  and  to  remit  the  same  to  the  petitioner ;  and  it  was  or- 
dered that  the  petitioner  should  be  at  liberty  to  authorize  Messrs.  Forbes  to 
do  all  proper  and  necessary  acts  for  that  purpose. 


Low  v.  Carter. 

1839:  March  13. 

The  only  way  in  which  executors  can  obtain  complete  exoneration  is  by  passing  their  accounts  in 
a  court  of  equity,  and  the  court  is,  consequently,  anxious  not  to  deter  them  from  so  doing,  by 
visiting  them  with  the  costs. 

A  husband  transferred  money  in  the  funds  into  the  joint  names  of  himself  and  wife,  for  the  pur- 
pose  of  making  a  provision  for  her ;  and  by  his  will  he  bequeathed  to  his  wife  a  life  interest  in 
"  all  his  property  that  he  was  in  possession  of:"  Held,  that  the  stock  did  not  pass. 

A  testator  directed  his  widow  "  to  be  in  possession  of  all  his  furniture,  plato,  glass  and  books,  and 
for  the  time  of  her  natural  life,  to  receive  the  yearly  interest  and  profits  of  all  his  property  that 
he  was  in  possession  of  at  his  death :"  Held,  that  the  widow  took  a  life  interest  only  in  the  furni- 
ture, &c. 

The  testator,  John  Carter,  by  his  will,  dated  the  13th  of  February,  1834, 
after  desiring  his  executors  to  pay  his  funeral  and  testamentary  expenses, 
proceeded  in  these  words : — "If  my  wife  Elizabeth  Carter  outlives  me,  then 
the  said  Elizabeth  Carter  to  be  in  possession  of  all  my  furniture,  plate,  glass 
and  books,  and  for  the  time  of  her  natural  life,  to  receive  the  yearly 
1*427]  interest  and  profits  of  all  my  property  that  I  am  in  possession  of  at  *my 
death  ;  and  if  the  3001.  which  is  now  in  the  hands  of  Messrs.  David 
and  Joseph  Hyland,  of  Burwash,  in  Sussex,  when  I  die,  I  request  it  to  be  taken 
from  their  hand,  and  put  into  the  best  stock  in  the  Bank  of  England,  but  in  no 
sinking  fund ;  to  be  put  in  Elizabeth  Carter's  name,  and  she  to  receive  the 
interest  during  her  natural  life.  And  if  my  wife  outlives  me,  I  request  my 
executors  will  see  that  she  be  decently  buried,  and  all  expenses  paid ;  then 
after  that,  the  whole  of  what  remains  to  be  equally  divided  in  four  parts." 
He  then  gave  one-fourth  to  Thomas  Low  and  Sarah  his  tvife,  and  the  re- 
maining three-fourths  to  other  persons :  and  he  appointed  Thomas  Low  and 
James  Hensley  executors.  The  testator  died  on  the  29th  of  August,  1834, 
and  his  two  executors  proved  his  will. 

At  the  time  of  the  death  of  the  testator,  there  stood,  in  the  joint  names  of 
himself  and  his  wife,  a  sum  of  315Z.  new  31. 10s.  per  cent,  reduced  bank  an- 
nuities, which  sum  the  testator,  in  the  month  of  January,  1834,  had  directed 
his  stock  broker  to  purchase  in  the  joint  names  of  himself  and  wife,  for  the 
purpose,  as  he  stated  to  his  stock  broker,  of  making  a  provision  for  his  wife. 

There  was  parol  evidence  of  the  testator  having,  in  a  conversation  which 
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took  place  the  day  before  his  death,  said  "  that  the  said  property  in  the  Bank 
of  England  being  in  their  joint  names,  he  considered  it  belonged  to  his  wife 
solely  at  his  decease,  and,  therefore,  he  had  no  occasion  to  leave  it  to  her  by 
will." 

The  only  other  property  of  the  testator  was  the  3001.  due  from  Messrs. 
Hyland,  the  furniture,  &c,  valued  at  19/.  17s.,  and  about  20Z. 

•This  bill  was  filed  by  Thomas  Low  and  Sarah  his  wife  and  James     [*428] 
Hensley,  against  Sarah  Carter  the  widow  and  the  other  persons  in- 
terested.   The  bill  claimed  the  315/.  bank  annuities  as  part  of  the  testator's 
estate,  and  also  insisted  that  the  widow  was  entitled  to  the  furniture  for  life 
only,  and  prtiyed  "the  usual  accounts. 

Mr.  Kindersley,  and  Mr.  Hull,  for  the  plaintiff,  contended,  that  the  widow 
took  a  life  interest  only  in  the  furniture ;  that  the  stock  passed  under  the 
will,  as  being  in  the  testator's  "  possession"  at  his  death,  and.  consequently, 
that  the  widow  was  entitled  thereto  for  life  only. 

Mr.  Pemberton  and  Mr.  L.  Wigram,  for  defendants  in  the  same  interest 
with  the  plaintiff,  contended,  that  even  if  the  testator  had  transferred  the 
funds  into  the  joint  names  of  himself  and  wife  for  the  purpose  of  making  a 
provision  for  her,  yet  the  extent  of  the  interest  she  was  to  take  being  unde- 
fined, the  testator  must  have  intended  her  to  take  a  life  interest  only. 

Mr.  Tinney  and  Mr.  Schomberg,  contra,  for  the  widow,  contended,  that 
she  was  entitled  to  the  furniture  absolutely,  and  that  the  testator  had  no 
power  to  bequeath  the  315/.  stock,  which  survived  to  his  widow :  Dummer 
v.  Pitcher.(a)  That  the  executors  having  taken  upon  themselves  the  duty 
of  administering  the  estate,  were  not  justified  in  coming  to  the  court,  where 
no  difficulty  really  existed,  and  in  incurring  expenses  which  would  exhaust 
the  whole  of  this  little  property. 

That  the  bill  had  been  filed  by  executors,  nominally  for  the  admin- 
istration of  this  very  small  estate,  *but  in  reality  for  purposes  of  vexa-    [*429J 
tion  and  to  impeach  the  title  of  the  defendant  to  the  315/.  stock,  to 
which  she  was  entitled  independently  of  the  will,  and  that  the  bill  ought 
therefore  to  be  dismissed  with  costs. 

Mr.  Kindersley,  in  reply.  The  only  way  in  which  an  executor  can  be 
protected  is  to  have  his  accounts  passed  in  this  court :  the  smallness  of  the 
estate  is  not  the  fault  of  and  does  not  alter  the  liability  of  the  executor :  the 
court  cannot  refuse  to  allow  an  executor  to  pass  his  accounts,  in  the  only  way 
which  will  secure  him  from  future  peril. 

The  Master  of  the  Rolls  : — There  are  two  questions  in  this  case : 

first,  whether  the  will  passed  certain  stocks  which  were  standing  in  the  joint 

names  of  the  testator  and  his  wife  at  his  decease ;  and,  secondly,  what  interest 

the  wife  took  in  the  furniture  and  other  things  under  the  will  of  her  husband. 

In  January,  1834,  the  testator  caused  certain  stocks  to  he  invested  in  the 


(a)  2  Myl.  &  K.  262. 
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joint  names  of  himself  and  his  wife :  this  stock  was  not  then  in  his  own  pos- 
session, though  it  might  be  said  to  be  in  the  possession  of  himself  and  wife 
and  was  so  circumstanced,  that  he  might  have  transferred  it  into  his  own 
name,  and  thus  have  dealt  with  it  as  he  pleased. 

In  February,  1S34,  the  testator  made  his  will  in  which  he  says,  "  If  my 
wife  Elizabeth  Carter  outlives  me,  then  the  said  Elizabeth  Carter  to  be  in  pos- 
session of  all  my  furniture,  plate,  glass  and  books,  and  for  the  term  of  her 
natural  life,  to  receive  the  yearly  interest  and  profits  of  all  my  property  that  I 
am  in  possession  of  at  my  death :"  and  the  question  is,  whether  this 
[*430]    stock,  which  *was  standing  in  the  joint  names,  passed  by  the  descrip- 
tion of  "  all  my  property  that  I  am  in  possession  of  at  my  death,"  and 
I  think  it  did  not :  the  property  was  transferred  into  the  joint  names,  for  the 
benefit  of  the  survivor,  and  although  it  was  stock  which  the  testator  could  in 
his  lifetime  have  transferred  into  his  own  name  alone,  yet  it  was  not  strictly 
"  in  his  possession  at  his  death."    The  will  operated  only  upon  the  death  of 
the  testator,  and  at  that  moment  the  right  of  the  survivor  took  effect,  and  there 
was  then  no  authority  or  power  to  defeat  it. 

As  to  the  other  point,  I  think  that  the  testator  meant  that  his  wife  should 
take  a  life  interest  only,  in  the  furniture,  plate,  glass  and  books ;  and  that  at 
her  death,  the  whole,  after  payment  of  the  expenses  of  her  funeral,  were  to  be 
divided  between  the  persons  pointed  out ;  she  was  to  have  the  "  possession" 
of  these  specific  articles,  and  it  appears  from  the  will  that  the  testator  intended 
that  she  should  not  take  more  than  a  life  interest  in  them. 

As  to  the  costs  of  the  suit,  1  cannot  conceive  that  any  thing  could  be  more 
hard,  than  that  .executors  who  are  called  on  to  administer  estates  where  there 
are  doubtful  questions  arising  on  the  will,  and  who  can  be  exonerated  only 
by  having  their  accounts  passed  in  a  court  of  equity,  should  be  deterred  from 
coming  to  this  court,  by  being  visited  with  the  costs  of  the  proceeding. 

Looking  at  the  circumstances  of  this  case,  and  at  the  decisions  of  this  court 

which  show  that  executors  can  only  obtain  complete  exoneration  by  having 

their  accounts  passed  in  this  court,(a)  can  I  say  that  the  executors 

[■431]    are  *not  justified  in  seeking  the  opinion  of  the  court  in  this  case, 

although  it  has  turned  out,  that  on  the  principal  point,  there  has  been 

a  decision  in  favor  of  Mrs.  Carter  ? 

It  is  to  be  regretted  that  the  jurisdiction  of  the  court  in  such  cases,  cannot 
be  exercised  at  a  less  expense  ;  but  when  we  so  frequently  see  suits  instituted 
against  executors,  after  a  considerable  lapse  of  time,  and  find  them  held  per- 
sonally responsible  for  acts  done  by  them  in  mistake,  but  with  the  most 
honest  intention,  the  necessity  of  giving  them  every  opportunity  of  exoner- 
ating themselves,  by  passing  their  accounts  in  this  court,  is  obvious.[l] 

(a)  Knatchbull  v.  Fearnhead,  3  Myl.  &  Cr.  122. 
[1]  Vide  Hill  v.  Gumme,  post  540,  550. 
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Hodge  t?.  Lewin. 

1839  ;  June  17.  , 

The  dividends  of  a  sum  in  court  being  insufficient  for  the  payment  of  an  annuity  charged  upon  it, 
a  prospective  order  was  made,  for  the  sale,  from  time  to  time,  of  so  much  of  the  corpus  as  would, 
together  with  the  dividends,  be  necessary  for  raising  the  amount  of  the  annuity. 

By  an  order  of  the  court,  dated  the  5th  of  November,  1830,  it  was  declared 
that  the  income  of  the  produce  of  the  real  and  personal  estate  of  the  testator, 
together  with  the  accumulations  arising  therefrom,  were  subject  to  the  pay- 
ment of  the  defendant's,  Eleanor  Routh's,  jointure  or  rent  charge  of  300/.  a 
year  for  her  life,  so  far  as  the  same  would  extend  to  pay ;  and  it  was  declared, 
that  the  defendant  was  entitled  to  have  any  deficiency  in  the  income  to  an- 
swer the  arrears  and  keep  down  the  future  payments  of  the  said  jointure 
or  rent  charge  raised,  from  time  to  time,  by  the  sale  of  the  capital 
'produce  of  the  real  and  personal  estate  of  the  testator,  as  occasion  [*432] 
might  require. 

The  fund  in  court  charged  with  this  sum  of  300/.  a  year  amounted  to 
48822.  consols,  and  in  consequence  of  the  dividends  being  inadequate  to 
keep  down  the  accruing  payments  of  the  rent  charge,  it  had  fallen  into  arrear 
to  the  amount  of  325/. 

The  committee  of  Eleanor  Routh,  who  was  a  lunatic,  presented  a  petition 
praying  a  sale  of  sufficient  part  of  the  4882//  to  raise  the  arrears,  and  for  a 
sale,  half  yearly,  of  so  much  of  the  capital  sum  as  would  be  sufficient  with 
the  accruing  dividends,  to  answer  the  annuity  of  300/.  a  year,  and  for  pay- 
ment thereof  accordingly. 
.  Mr.  Tinney,  in  support  of  the  petition. 

The  Master  of  the  Rolls,  on  a  former  day,  doubted  whether  a  pro-  * 
spective  order  could  be  made  for  raising  the  deficiency  out  of  the  corpus  of 
the  fund,  but  he  now  made  the  order  on  the  authority  of,  a  case  of  Swallow 
v.  Swallow.(a) 

(a)  Swallow  v.  Swallow. 

V.  C.— 1831.:  March  28. 

A  sum  of  money,  in  the  5  per  cents,  set  apart  to  answer  an  annuity,  was  reduced  to  3£  per  cents, 
and  the  dividends  having  become  insufficient  to  pay  the  annuity,  the  court  made  a  prospective 
order  for  the  sale,  from  time  to  time,  of  a  sufficient  part  of  the  capital  to  meet  the  accruing 
payments  of  the  annuity. 

Tbb  order  in  this  case  stated  the  petition  of  Elizabeth  Prince  Swallow,  setting  forth  that  John 
Stoart  by  bis  will  bequeathed  to  the  petitioner  400/.  a  year,  payable  half  yearly,  during  her  life, 
and  charged  upon  the  whole  of  his  personal  estate ;  and  that  he  gave  his  residuary  estate  to  Henry 
Stuart  and  his  issue ;  and  further  setting  forth,  that  by  a  codicil  the  testator  gave  the  petitioner  an 
annuity  of  100/.  a  year  to  be  paid  out  Of  the  property  of  John  Townsend,  to  which  the  testator 
was  entitled  ;  that  in  December,  1603,  it  was  ordered  that  the  dividends  on  the  sum  of  3333/.  6*.  &d., 
which  had  been  transferred  into  the  name  of  the  accountant  general,  should  be  paid  to  the  peti- 
tioner for  life,  to  answer  the  annuity  of  100Z.  a  year ;  and  in  March,  1805,  it  was  ordered  that 
8000L  navy  5  per  cents  should  be  carried  over  and  placed  to  the  petitioner's  annuity  account, 
and  the  dividends  should  be  paid  to  the  petitioner  for  life,  to  answer  the  growing  payments  of  the 
annuity  of  400/. ;  that  the  annuities  were  carried  over  and  were  converted  into  7834/.  19*.  lOd. 
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The  order  after  directing  payment  of  the  arrears,  proceeded,  "  And 
[#433J     on  or  after  the  6th  day  of  January  next,  #and  on  or  after  every  suc- 
ceeding 6th  day  of  July,  and  the  6th  day  of  January,  during  the  life 
of  the  defendant,  Eleanor  Routh,  or  until  the  further  order  of  this  court,  it  is 
ordered  that  so  much  of  the  residue  of  the  said  bank  3/.  per  cent,  annuities 
or  any  other  bank  annuities,  which  .may  be  standing  in  the  name  of  the 
said  accountant  general  in  trust  in  this  cause,  as  will  be  sufficient  to 
[*434]    *raise  such  part  of  the  sum  of  150/.  as  and  for  one  half  yearly  or  two 
quarterly  payments  of  the  jointure  or  annuity  of  300/.  a  year  in  the 
petition  mentioned,  as  the  interests  which  shall  have  accrued  due  at  the  time 
of  such  sale  on  the  residue  of  the  said  bank  annuities,  or  on  such  other  bank 
annuities  as  aforesaid,  shall  be  insufficient  to  pay  (the  amount  of  such  de- 
ficiency to  be  from  time  to  time  verified  by  affidavit)  be  sold." 


Silvertop  v.  Ramsay. 


1838 ;  November  13. 

In  a  tuit  for  the  admininistration  of  the  estate  of  a  testator,  a  solicitor  carried  in  a  claim  for  his 

bills  of  costs,  which,  on  taxation,  were  reduced  by  more  than  one-sixth :  Held,  that  the  solicitor 

ought  to  pay  the  costs  of  the  taxation. 

In  July,  1830,  it  was  referred  to  the  Master  to  take  an  account  of  the 
debts,  funeral  expenses  and  legacies  of  the  testator ;  and  the  Master  having 
made  his  report,  the  cause  was  heard,  on  further  directions,  in  July,  1831.  In 
May,  1832,  on  the  petition  of  Mr.  G.  D.,  who  had  formerly  been  a  solicitor,  it 
was  referred  to  the  Master  to  inquire  and  state  to  the  court  whether  the  tes- 
9  tator  was,  at  the  time  oi  his  death,  indebted  to  G.  D.  in  any  rfnd  what  sum. 

G.  D.  carried  in  a  claim  before  the  Master  for  his  bills  of  costs,  amounting 
to  2871Z. ;  on  taxation  they  were  reduced  to  21412.,  and  which  sum,  after 
deducting  373Z.  already  paid,  the  Master  reported  due  to  G.  D. 

3$  per  cents,  which  produced  an  income  of  275Z.  only,  and  the  annuity  of  4002.  had  fallen  into  arrear 
to  the  extent  of  62/. :  whereupon  it  was  ordered  that  the  costs  of  this  application  should  be  taxed, 
and  that  a  part  of  the  76341.  19*.  IQd.  3$  per  cents  should  be  sold  for  payment  thereof,  and  of 
the  62Z.  And  it  was  ordered,  "that  so  much  of  the  residue  of  the  said  7834Z.  19a.  IQd.  new 
3$  per  cent,  bank  annuities,  or  of  any  other  new  3£  per  cent,  bank  annuities  which  might 
thereafter  be  standing  in  the  name  of  the  said  accountant  general  in  truBt  in  the  said  first 
mentioned  cause,  to  the  last  mentioned  account,  as  would  be  sufficient  to  raise  such  part  of  the 
half  yearly  payment  of 'the  petitioner's  annuity  of  400/.  in  the  petition  mentioned,  as  the  interest  to 
accrue  half  yearly  on  the  said  new  3$  per  cent,  annuities,  should  be  insufficient  to  pay,  (such  defi- 
ciency to  be  from  time  to  time  verified  by  affidavit,)  be  from  time  to  time  sold  during  the  life  of  the 
petitioner,  or  until  the  further  order  of  the  court,  with  the  privity  of  the  said  accountant  general, 
&c.  And  it  was  ordered  that  the  same,  when  so  paid  into  the  Bank,  together  with  the  interest  to 
accrue  due  on  the  said  annuities  from  time  to  time,  be  thereout  paid  to  the  petitioner  Elizabeth 
Prince  Swallow. 

(a)  See  Davies  v.  Wattier,  1   S.  &  Stu.  463  ;  Kendall  v.  Russell,  3  Sim.  424 ;  May  v.  Bennett, 

Russ.  370;  Arundell  v.  Arundell,  1  Myl.  8c  K.315. 
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G.  D.  now  presented  a  petition,  praying  for  the  confirmation  of  the  report, 
and  for  an  order  for  payment  of  the  1768/.  and  the  question  raised  was,  as 
to  the  costs  of  the  taxation. 

*Mr.    P  ember  ton  and  Mr.  Jemmett^  submitted  that  there  was    [*435J 
nothing  to  take  this  out  of  the  usual  rule,  which  threw  the  costs  of 
taxation  on  the  solicitor  when  one-sixth  part  ofthe  bill  was  taken  of  by  taxa- 
ation. 

Mr.  Kinder sley,  contra,  argued  that  the  rule  was  laid  down,  by  the  sta- 
tute(a)  alone,  and  applied  to  those  cases  only,  where  the  taxation  took  place 
under  the  statute,  and  not  to  a  case  like  this,  where  a  party  came  in  to  es- 
tablish a  legal  demand  in  a  suit,  in  which  case  there  was  no  distinction 
whatever  between  a  solicitor  and  any  other  persons  having  a  demand  against 
the  assets. 

The  Master  op  the  Rolls: — This  gentleman  asked  the  assistance  of 
this  court  to  establish  his  legal  demand  for  his  bill  of  costs,  and  for  that  pur- 
pose it  was  necessary  for  him  to  resort  to  a  taxation,  which  has  reduced  his 
demand  more  than  one-sixth.  In  such  cases,  the  statute  provides  that  the 
solicitor  shall  pay  the  costs,  and  it  seems  to  me  that  this  also  is  a  very  proper 
case  in  which  he  should  pay  the  expenses.[l] 


^Between  Mary   Jacob   and   Robert   Rothwell   Lucas   and  [#436] 
Others,  Infants,  by  the  said  Mary  Jacob,  their   next 
Friend,  Plaintiffs  ;  and  Robert  Tristram  Lucas  and  Others, 
Defendants. 

1839;  May  6. 

M.  J.,  the  personal  representative  of  a  deceased  trustee,  together  with  infants,  beneficially  in- 
terested in  a  fund,  by  M.J.  their  next  friend,  were  co-plaintiffs  in  a  suit,  the  object  of  which  was 
to  make  the  tenant  for  life  and  his  interest  in  the  trust  funds  answerable  for  part  of  the  trust 
funds  which  the  tenant  for  life  had  applied  to  his  own  use ;  there  were  other  parties  interested  in 
the  restitution  of  the  fund,  who  were  made  defendants.  The  court,  being  of  opinion  that  the 
trustee's  assets  might,  in  the  progress  of  the  suit,  have  to  be  resorted  to  for  the  purpose  of  making 
good  the  breach  of  trust,  and  that  the  interests  of  the  infants  and  of  M.  J.  would  thereby  ulti- 
mately become  conflicting,  dismissed  the  bill  with  costs,  on  the  ground  of  the  misjoinder  of  plain- 
tiffs, but  without  prejudice  to  any  new  bill. 

Stuckley  Lucas,  by  his  will,  directed  his  children  to  assign  to  the  trus- 
tees of  his  will  certain  stocks,  funds  and  securities,  to  which  they  would  be- 

(•)  2  G.  2,  c  23. 

[1]  In  Barton  v.  Pyne,  1  Hare,  493,  Wigram,  V.  C.  repudiates  the  idea  that  the  jurisdiction 
over  solicitor's  bills,  was  derived  from  statute.  The  marginal  note  in  that  case  is;  "In  a  suit 
against  a  solicitor  for  an  account  in  the  taking  of  which  the  bills  of  costs  of  the  defendant  are  taxed, 
and  reduced  more  than  one-sixth  in  amount,  the  court  has  jurisdiction  to  give  or  withhold  the 
coats  of  taxation,  according  to  the  circumstances  and  justice  of  the  case.*'    The  V.  C.  says ; 

Tol.  I.  34 
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come  entitled  under  the  testator's  marriage  settlement ;  and  in  default,  that 
they  should  forfeit  the  benefits  given  them  by  his  will.  The  testator  gave 
part  of  his  property,  including  the  property  in  the  settlement,  to  his  trustees, 
Thomas  Todd,  John  Henry  Jacob,  Richard  Bere  and  John  Beague,  in  trust 
as  to  part,  for  his  son  Robert  Tristram  Lucas,  for  life,  with  remainder  to  his 
children,  and  as  to  other  part,  for  the  benefit  of  persons  defendants  to  the 
suit ;  and  he  appointed  the  four  trustees  his  executors.  The  will  contained 
a  direction,  that  when  any  trustee  should  die  or  refuse  to  act,  the  surviving 
or  acting  trustees  should  appoint  new  trustees,  "  so  that  there  might  not  be 
less  than  two  acting  trustees  at  any  one  time." 

The  testator  died  in  1811,  and  Thomas  Todd  and  John  Henry 
[M37]  Jacob  alone  proved  his  will.  Part  of  the  testator's  "property  con- 
sisted of  825/.  bank  stock  and  17/.  10s.  long  annuities,  standing  in 
his  name  at  the  time  of  his  death.  The  acting  executors  and  trustees  did 
not  transfer  these  sums  into  their  own  names,  but  suffered  them  to  remain  in 
the  name  of  ihe  testator. 

The  settlement  funds  were  assigned  by  the  testator's  children  to  the  trus- 
tees of  the  will,  but  were  permitted  by  them  to  remain  standing  in  the  names 
of  the  trustees  of  the  settlement. 

Thomas  Todd  died  in  1819 ;  and  John  Henry  Jacob,  who  survived  him, 
appointed  no  new  trustee  in  his  place.  He  died  in  1828,  having  appointed 
the  plaintiff,  Mary  Jacob,  his  sole  executrix,  who  afterwards  proved  his  will. 
After  the  death  of  John  Henry  Jacob,  Robert  Tristram  Lucas,  upon  the  re- 
nunciation of  Bere  and  Beague,  the  two  other  executors  who  had  not  acted, 
obtained  letters  of  administration,  de  bonis  non,  of  the  estate  and  effects  of 
Stuckley  Lucas ;  and,  as  administrator,  he  sold  out  the  two  sums  of  825/; 
bank  stock  and  17/.  10s.  long  annuities,  and  he  applied  the  same  to  his  own 
use.  This  he  was  enabled  to  do,  in  consequence  of  the  acting  executors, 
Thomas  Todd  and  John  Henry  Jacob,  having  allowed  these  sums  to  remain 
in  Che  name  of  the  testator,  Stuckley  Lucas. 

Robert  Tristram  Lucas  assigned  his  interest  under  the  will  to  secure  1 50/. 

"  The  court  by  analogy  to  the  rule  which  the  statute  lays  down,  throws  upon  the  .solicitor  the  costs 
of  the  taxation,  where  his  bill  is  reduced  by  more  than  one-sixth  of  the  amount  The  same  rule 
is  adopted,  and  is  commonly  pursued  in  bankruptcy,  &c.  That  does  not  owe  its  jurisdiction  on 
this  subject  to  the  statute,  but  acts  under  the  general  authority  which  it  possesses.  Iu  the  case  of 
Bignol  v.  Dignoi,  (11  Ves.  328,)  an  order  was  obtained  in  the  cause  for  the  taxation  of  the  solicitor's 
bill :  and  an  application  was  made  to  discharge  the  order,  on  the  ground  that  the.  court  had 
not  jurisdiction  to  make  it  in  the  cause,  and  that  the  motion  should  have  been  ex  parte ;  but  Lord 
Eldon  said,  that  the  jurisdiction  here  and  at  law  was  much  more  ancient  than  the  statute  ;  the 
court  subsequently  applying  the  process  independent  of  the  statute,  but  "  generally  pursuing  ' 
the  equity  with  regard  to  costs  which  is  stated  in  the  statute." — In  Silvertop  v.  Ramsay,  Lord 
Langdale,  applied  the  same  rule  ;  but  it  does  not  appear  whether  in  doing  so  he  relied  upon  the 
statute.  I  have  no  doubt  of  the  jurisdiction  of  the  court  to  deal  with  the  taxing  of  the  bill  of  the 
solicitors,  who  are  the  defendants  in  this  cause,  although  that  jurisdiction  is  not  founded  upon  the 
statute/1  The  decision  quoted  in  thi»  note  is  important  in  reference  to  the  jurisdiction  exercised  by 
the  court  over  its  officers. 
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to  John  Wood ;  and.  in  1822,  he  likewise  charged  it  with  an  annuity  of  32/. 
to  George  Haynes,  and,  in  1834,  he  further  charged  it  with  an  annuity  of 
106/.  12*.  to  Mr.  Rudall. 

A  suit  of  O'Neill  v.  Lucas  had  been  instituted,  to  compel  the  specific  le- 
gatees of  Stuckley  Lucas  to  contribute  towards  payment  of  his  debts,  there 
being  a  deficiency  of  assets  to  provide  for  the  debts  and  legacies. 
Mn  that  suit,  funds,  in  which  Robert  Tristram  Lucas  was  interested    [#438] 
under  the  will,  had  been  paid  into  court.    The  effect  of  that  suit 
was  relied  on  in  argument,  but  did  not  form  the  ground  of  the  decision. 

This  bill  was  filed  by  Mary  Jacob,  the  executrix  of  John  Henry  Jacob, 
who  was  the  surviving  acting  executor  and  trustee  under  the  will  of  Stuck- 
ley Lucas,  and  by  the  infant  children  of  Robert  Tristram  Lucas,  (who  were 
entitled  in  remainder  to  part  of  the  property,)  by  Mary  Jacob,  their  next 
friend,  against  Robert  Tristram  Lucas,  his  incumbrancers,  and  against  the 
personal  representatives  of  Thomas  Todd  the  other  executor  and  trustee,  and 
against  the  other  parlies  interested,  praying,  "  That  Robert  Tristram  Lucas 
might  be  decreed  responsible  for  the  said  several  sums  of  825/.  Bank  of  Eng- 
land stock  and  17/.  10*.  long  annuities,  which  he  had  sold  out  and  applied  to 
his  own  use ;"  and  that  he  might  be  decreed  to  replace  those  sums  ;  and  "  in 
default  thereof,  that  the  several  stocks,  funds  and  securities,  to  which  he 
might  be  held  to  be  beneficially  entitled  under  the  said  will,  and  in  the  said 
suit  of  ONeill  v.  Lucas,  might  be  appropriated  and  applied  in  the  liquida- 
tion and  satisfaction  of  such  several  sums  of  stock  and  annuities. 

The  bill  charged,  "  That  Robert  Tristram  Lucas  pretended  that  he  was 
not  liable  to  reinvest  the  said  stock,  or  to  supply  any  deficiency  that  might 
arise  in  respect  thereof,  but  that  the  estates  of  Thomas  Todd  and  John  Henry- 
Jacob,  or  one  of  them,  were  liable  in  respect  of  any  loss  incurred  thereby ; 
for  that  such  several  sums  of  stock  ought,  upon  the  death  of  the  said  testator, 
Stuckley  Lucas,  to  have  been  invested  in  their  names,  and  that  they  wilfully 
neglected  to  do  so,  and  that  in  consequence  thereof,  they  were  guilty 
of  a  'breach  of  trust,  and  ought  to  make  good  any  loss  occasioned    [#439] 
thereby ;  whereas  the  plaintiff  Mary  Jacob,  expressly  charged,  that 
the  said  trustees  and  executors  were  never  directed  by  the  said  will 
to  invest  any  such  stock  in  their  own  names  by  said  testator,  and  that  inde- 
pendently of  that  circumstance,  the  same  remaining  outstanding  was  a  pro- 
tection to  the  interest  of  the  cestui  que  trust,  by  remaining  distinct  and  un- 
mixed with  other  funds,  over  which  they  had  control,  and  to  which  other 
parties  were  entitled." 

Mr.  Tinney  and  Mr.  Benson,  for  the  plaintiffs. 

Mr.  P  ember  ton  and  Mr.  Rudall,  for  an  incumbrancer  on  the  interest  of 
Robert  Tristram  Lucas. 

Mr.  Stuart  and  Mr.  Lutwidge,  for  Mr.  and  Mrs.  Chafy. 

Mr.  Olasse,  for  the  trustee  of  the  settlement. 

Mr.  C.  P.  Cooper,  Mr.  Stinton  and  Mr.  Piggott,  for  other  parties. 
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The  first  point  argued  was  this :  Robert  Tristram  Lucas  having  commit- 
ted a  breach  of  trust,  it  was  admitted  that  his  interests  under  the  will  were 
liable  to  make  it  good,  but  then  a  question  arose  between  the  other  legatees 
interested  in  the  fund  and  the  incumbrancers  of  Robert  Tristram  Lucas,  as  to 
their  priorities ;    Woodyait  v.  Chresley  ;{a)  Ex  parte  King.(b) 

Next  it  was  objected,  by  some  of  the  defendants,  first,  that  this  suit 
[*440]    was  unnecessary,  as  its  objects  might  "have  been  obtained  in  the  suit 

of  O'Neill  v.  Lucas;  and  secondly,  that  the  plaintiff  Mrs.  Jacob 
and  the  infants  had  conflicting  interests ;  and  John  Henry  Jacob  had  com- 
mitted  a  breach  of  trust  by  allowing  the  fund  to  remain  in  the  name  of  the 
testator,  and  by  not  appointing  new  trustees,  by  which  means  Robert  Trist- 
ram Lucas,  the  administrator  de  bonis  non,  obtained  possession  of  the  fund ; 
that  consequently  his  estate,  which  was  represented  in  this  suit  by  the  plain- 
tiff Mrs.  Jacob,  was  liable  to  the  infant  plaintiffs  and  to  the  defendants  for 
this  breach  of  trust ;  and  that  it  was  impossible  that  the  rights  of  the  parties 
could  be  properly  worked  out  in  a  suit  constituted  like  the  present ;  that  there 
was  a  misjoinder  of  plaintiffs,  and  that  therefore  no  relief  could  be  given  in 
this  suit.  It  was  also  argued,  that  on  the  death  of  Mrs.  Jacob's  husband,  the 
trust  devolved  on  her,  and  that  she  ought  then  to  have  takeu  measures  for 
the  protection  of  the  fund ;  that  her\>bject  in  this  suit  was  to  exonerate  her- 
self and  her  testator's  estate  from  the  consequences  of  the  breaches  of  trust  for 
which  they  were  liable,  and  that  her  joining  the  infants  as  plaintiffs  in  the 
suit  was  for  the  purpose  of  obtaining,  through  them,  relief,  to  which,  if  suing 
alone,  she  would  clearly  not  be  entitled. 

The  Master  op  the  Rolls:— The  bill  prays  [his  Lordship  stated  the 
prayer.]  It  appears  that  Robert  Tristram  Lucas,  as  legal  personal  represen- 
tative of  the  testator  Stuckley  Lucas,  procured  these  funds,  in  which  he  was 
entitled  to  a  life  interest,  with  remainder  to  the  plaintiffs,  his  infant  children, 
to  be  transferred  into  his  own  name,  and  that  he  has  applied  them  to  his  own 
use :  nothing  can  be  more  clear  than  the  equity  of  the  plaintiffs  to  relief  in 
respect  to  this  gross  breach  of  trust :  and  if  this  were  all,  it  would  be  equajly 

clear  that  the  plaintiffs  and  those  who  have  suffered  from  this  breach 
[#441]    of 'trust,  are  entitled  to  be  recouped  to  the  extent  of  the  interest  of 

Robert  Tristram  Lucas ;  he  has  not  only  committed  these  breaches 
of  trust,  but  he  has  assigned  his  beneficial  interest  to  other  persons ;  and 
when  the  plaintiffs  ask  that  his  interest  may  be  appropriated  and  applied  in 
satisfaction  of  the  breaches  of  trust,  they  come  in  instant  competition  with 
the  other  persons  who  have  claims  on  the  fund,  either  in  the  character  of 
assignees  or  in  the  character  of  persons  who,  having  suffered  from  these 
breaches  of  trust,  are,  as  such,  entitled  to  equal  relief  with  the  plaintiffs.  It 
is  necessary,  therefore,  to  look  beyond  the  simple  circumstances  to  which  I 
have  adverted. 

(0)  8  Sim.  180.  (6)  2  Mont.  &  Ayr.  410. 
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The  testator  died  in  1811 :  by  his  wiil  he  appointed  four  persons  to  be  his 
trustees  and  executors,  two  only  proved  ;  and  it  appears  that  his  assets  con- 
sisted of  stocks,  funds  and  securities  standing  in  his  name :  he  made  gifts  to 
his  children  on  condition  that  they  assigned  to  the  trustees  of  his  will  cer- 
tain settlement  funds  to  which  they  were  entitled :  the  children,  it  is  said, 
assigned  their  interests  and  accepted  the  benefit  under  the  will.    Todd,  one 
of  the  executors,  died  in  December  1819;  the  other  acting  executor  was 
Jacob,  who  died  on  the  13th  of  January,  1828.    At  that  time  a  portion  of  the 
funds  remained  in  the  name  of  the  testator ;  while  that  portion  of  the  settle- 
ment fund,  which  he  had  purchased  by  gifts  to  his  children,  remained  in  the 
names  of  the  trustees  of  the  settlement.     The  acting  executors  and  trustees 
did  not  declare  the  trusts  specifically  or  convert  themselves  from  executors 
to  trustees,  of  the  funds  which  were  standing  in  the  name  of  the  testator,  and 
did  not  procure  the  transfer  of  the  settlement  funds.    Jacob,  the  survivor 
having  died  in  January,  1828,  the  two  other  persous  who  had  been  appointed 
executors  and  trustees  renounced ;  and  letters  of  administration,  with 
the  will  'annexed,  were  granted  to  Robert  Tristram  Lucas,  who    [*442] 
thereby  took  on  himself  the  execution  of  the  trusts  of  the  wili.[l] 
At  the  time  he  procured  the  letters  of  administration  to  be  granted  to  him,  the 
funds  were  in  this  situation :  partly  in  the  name  of  the  testator  and  partly  in 
the  name  of  the  trustees  of  the  settlement ;  and  in  this  state  of  things  the  case 
of  OPNeill  v.  Lucas  was  instituted.     [His  Lordship  stated  the  nature  of  the 
suit  of  ONeill  v.  Lucas.]    There  seems  great  difficulty  in  this  suit  not  being 
connected  with  ONeill  v.  Lucas,  so  as  to  enable  the  plaintiffs  to  avail  them- 
selves of  the  proceedings  in  that  case.     A  bill,  being  necessary,  is  filed,  not 
on  behalf  of  the  infants  alone,  but  in  conjunction  with  Mary  Jacob,  who  is 
the  legal  personal  representative  of  John  Henry  Jacob  the  surviving  executor 
and  trustee,  who,  it  appears,  has  been  sought  to  be  charged  with  a  breach  of 
trust.     Mary  Jacob,  it  is  to  be  observed,  is  not  at  all  personally  responsible, 
(except  out  of  the  assets  of  John  Henry  Jacob,)  for  this  breach  of  trust,  which 
was  of  this  nature ;  a  certain  number  of  trustees  ought  to  have  been  kept  up, 
which  has  not  been  done,  and  the  funds  were  left  in  the  name  of  the  testator, 
and  were  never  transferred  into  the  names  of  the  trustees ;  by  these  means 
Robert  Tristram  Lucas  got  possession  of  these  funds,  and  was  thereby  ena- 
bled to  commit  this  breach  of  trust.    Another  breach  of  trust  complained  of 
was  this,  that  after  Todd  and  Jacob  had  (the  time  of  the  assignment  is  not- 
stated,)  obtained  an  assignment  and  transfer  of  the  settlement  funds,  by  which 
they  became  a  portion  of  the  testator's  estate,  they  were  permitted  to  remain 
in  the  names  of  the  trustees  of  the  settlement ;  the  income  was  paid  to  the 
persons  entitled,  without  any  notice  having  been  given  to  the  trustees  that 
the  trust  fund  had  become  the  property  of  the  testator ;  and  subject  to  the 

[1]  Where  personal  property  is  bequeathed  to  executors  as  trustees,  the  probate  of  the  will  is  an 
acceptance  of  the  trust    3  Myt.  &  Cr.  710,  n.  1,  and  cases  there  cited. 
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trusts  of  his  will;  Robert  T.  Lucas  was  permitted  to  receive |the 
[M43]    interest  of  the  irust  funds  #thus  remaining  in  the  hands  of  ihe  trustees 

and  he  proceeded  do  deal  with  it  for  the  purpose  of  making  incum- 
brances and  granting  annuities  payable  out  of  his  interest.    In  this  state  of 
things,  it  is  not  to  be  wondered  that  those  persons  who  are  interested  in  the 
estate  of  the  testator,  and  have  suffered  by  the  breaches  of  trust  of  Robert 
Tristram  Lucas,  should  say  that  there  is  a  remedy  against  the  trustees  in  re- 
spect of  those  breaches  of  trust ;  and  it  is  clear  that  if  John  Henry  Jacob  was 
answerable  for  them,  his  estate  in  the  hands  of  Mary  Jacob  is  also  answera- 
ble.   Now  what  is  sought  in  this  suit  is,  that  the  infant  children  of  Mr. 
Lucas  desire  to  be  repaid  out  of  his  life  estate;  but  in  seeking  payment  out 
of  that  life  interest,  they  come  in  competition  with  a  great  variety  of  other 
persons, — with  persons  standing  precisely  in  the  same  situation, — having 
precisely  the  same  rights  and  equities  as  they  have,  and  with  other  persons 
who,  under  the  circumstances  I  have  mentioned,  have  become  assignees  of 
the  interest  of  Robert  Tristram  Lucas.    Suppose  (which  may  possibly  hap- 
pen) that  the  life  estate  of  Robert  Tristram  Lucas  should  turn  out  to  be 
insufficient  to  pay  all  the  several  losses  which  the  parties  have  sustained  by 
the  breaches  of  trust,  who  would  then  be  the  persons  next  resorted  to  but 
those  who  have  improperly  permitted  those  breaches  of  trust  to  be  commit-  . 
ed  ?  and  these  are  the  representatives  of  Todd  and  Jacob.     I  do  not  mean  to 
decide  any  points  of  equity  arising  between  the  parties  ;  but  here  I  find  the 
infant  plaintiffs  connected  in  the  suit  with  a  person  with  whom  they  may 
probably  come  into  competition  in  the  future  stages  of  this  cause.     The 
answer  which  was  made  during  the  argument  of  this  case  was,  that  the  join- 
der of  Mrs.  Jacob  did  not  prejudice  the  infants  at  all,  because  any  other 
person  might  file  a  bill  and  make  Mary  Jacob  a  defendant,  and  that 
[*444]    she  would  not  in  any  way  be  released  by  this  suit.    But  is  *that  a 
state  in  which  things  ought  to  be  left  ?    I  confess  I  feel  it  impossible 
to  get  over  the  difficulty ;  thiuking,  at  the  same  time,  there  is  a  right  on  the 
part  of  the  plaintiffs  to  equitable  relief,  if  it  were  correctly  brought  forward, 
I  should  be  disposed,  if  I  could  set  every  body  right  as  to  costs,  and  if  I  could 
leave  the  question  open  as  to  the  responsibility  of  Mary  Jacob,  to  put  the  suit 
right,  rather  than  dismiss  the  bill.    I  have  no  objection  to  let  the  cause  stand 

over  for  a  few  days,  to  see  if  the  parties  can  arrange  it. 

•  _— __ 

It  being  intimated  to  the  court,  that  there  was  no  prospect  of  the  parties 
consenting  to  any  arrangement, 

The  Master  of  the  Rolls  said,  then  I  must  dismiss  the  bill  with 
costs,  without  prejudice  to  the  plaintiffs  filing  another  bill,  or  adopting  such 
proceedings  as  they  may  be  advised,  and  without  prejudice  to  any  question 
as  to  the  rights  of  the  parties.[l] 

[1]  As  to  the  general  rule  that  parties  having  adverse  interests  should' not  be  made  co-plaintiffs, 
nee  Grant  v.  Van  Schoonhoven,  9  Paige,  257;  Ckolmondeley  ▼.  Clinton,  Turn.  &  Russ.  116, 
Hutchinson  v.  Reed,  1  Hoff.  Ch.  Rep.  128. 
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*Holden  17.  Hearn.  [#445] 

1839 ;  April  24. 

In  a  suit  by  the  assignee  under  the  insolvent  debtor's  act,  to  recover  some  property  for  the  benefit 

of  the  estate,  a  creditor  of  the  insolvent  is  not  a  competent  witness  on  behalf  of  the  plaintiff: 

and  he  is  not  rendered  competent  by  the  3  &  4  W.  4,  c.  42,  as.  26,  27. 
In  order  to  enable  an  infant  defendant  to  enter  into  evidence  in  support  of  facts  which  would  not 

otherwise  be  in  issue  in  the  cause,  it  is  proper  that  they  should  be  stated  in  his  answer ;  but 

whatever  admissions  may  be  made  or  points  tendered  in  issue  in  the  answer  of  an  infant,  the 

plaintiff  is  not  in  any  degree  exonerated  from  proving:  as  against  the  infant  the  whole  case  on 

which  he  relies. 
Where  the  plaintiff  failed  in  proving,  at  the  hearing,  a  fact  which  was  the  very  foundation  of  his 

title:  Held,  that  it  was  not  the  proper  subject  for  an  inquiry  before  the  Master;  and  the  bill 

was  dismissed  with  costs,  with  liberty  to  file  a  new  bill. 

This  bill  was  filed  by  George  Holder),  the  assignee,  under  the  insolvent 
debtors7  act,  of  William  Baker,  praying  that  it  might  be  declared,  that  a  deed 
of  the  31st  of  August,  1830,  in  favor  of  William  Baker,  and  Catherine  Norris 
Baker,  his  daughter,  and  her  children,  was  void  as  against  the  creditors  of 
William  Baker ;  and  that  Thomas  Hearn,  the  trustee,  might  be  ordered  to 
surrender  the  copyhold  property  therein  comprised,  in  order  that  it  might  be 
sold  foi  the  benefit  of  the  creditors  of  William  Baker. 

The  bill  stated,  that  in  August,  1830,  William  Baker  was  entitled  to  a 
sum  of  600/.,  which  was  then  in  the  hands  of  Thomas  Hearn  ;  and  that  he 
was  at  that  time  considerably  indebted,  and  had  no  means  of  paying  his  debts 
other  than  with  the  600Z. ;  and  that  with  a  view  of  withdrawing  the  same 
from  the  reach  of  his  creditors,  he  resolved  to  invest  it' with  another  sum  of 
100/.  in  the  purchase  of  three  messuages. 

It  then  stated,  that  he  purchased  from  Richard  Fitten  three  copyhold  mes- 
suages, which,  on  the  31st  of  August,  1830,  were  surrendered  to  Thomas 
Hearn  and  George  Nelson,  upon  the  trusts  of  an  indenture  of  even 
date,  made  between  John  Hicks  of  the  first  part,  Richard  *Fitten  of  [M46] 
the  second  part,  William  Baker  of  the  third  part,  and  Hearn  and  • 
Nelson  of  the  fourth  part.  This  indenture  after  reciting  a  surrender,  where- 
by John  Hicks  and  Richard  Fitten,  and  also  William  Baker  did  surrender 
the  property  in  question,  to  the  intent  that  the  lord  of  the  manor  might  re- 
grant  the  same  to  Thomas  Hearn  and  George  Nelson,  their  heirs  and  assigns) 
upon  the  trusts  after  mentioned,  declared  the  same  to  be  for  William  Baker 
for  life,  or  until  he  should  commit  an  act  of  bankruptcy,  or  cause  of  forfeiture, 
or  become  insolvent,  or  under  any  legal  disability ;  and  from  and  after  the 
decease  of  the  said  William  Baker,  or  such  bankruptcy,  forfeiture,  insolven- 
cy or  disability  as  aforesaid,  (which  should  first  happen,)  for  Catherine  Norris 
Baker  for  life,  for  her  separate  use ;  with  remainder  to  her  children  ;  with 
remainder  to  William  Baker  in  fee ;  and  it  was  provided,  that  it  should  be 
lawful  for  the  trustees,  and  they  were  thereby  directed  and  empowered,  in 
case  the  trust  thereinbefore  declared  for  William  Baker  should  be  determined 
by  his  bankruptcy,  forfeiture,  insolvency  or  disability  as  aforesaid,  to  pay  or 
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apply  all  such  part,  as  they  in  their  discretion  should  think  proper,  of  the 
rents  and  profits  of  the  said  hereditaments  and  premises,  in,  for  or  towards 
his  maintenance  or  benefit,  from  time  to  time  during  his  life,  in  such  manner 
as  the  said  trustees,  in  their  like  discretion,  should  deem  most  expedient* 

The  bill  then  stated,  that  at  the  time* of  making  the  settlement,  William 
Baker  possessed  no  funds  for  the  payment  of  his  debts ;  that  he  then  was  and 
continued  ever  afterwards  in  insolvent  circumstances;  and  that  some  time 
afterwards,  namely,  in  the  month  of  October,  1831,  he  executed  an  assign- 
ment of  all  his  personal  estate  for  the  benefit  of  his  creditors ;  but  that 
such    personal    estate  was    of    very  small  amount,  and  wholly 
[*447]    insufficient  for  the  payment  of  his  debts ;  and  that  such  assignment 
was  not  acted  upon. 
It  then  stated  that  William  Baker  took  the  benefit  of  the  insolvent  debtors 
act,  in  July,  1833,  and  the  plaintiff  was  his  assignee ;  and  that  he  was  ad- 
vised, that  the  limitation  in  the  indenture  of  the  3lst  of  August,  1830,  in 
favor  of  Catharine  Norris  Baker  in  the  event  of  William  Baker  becoming 
insolvent,  was  void  as  against  the  creditors  of  the  said  William  Baker. 

George  Nelson  had  died,  and  this  bill  was  filed  against  Thomas  Hearn,  the 
surviving  trustee,  and  Catharine  Norris  Baker,  the  daughter,  for  the  purposes 
above  stated. 

The  defendant,  Catharine  Norris  Baker,  who  was  an  infant,  put  in  an 
answer,  stating  the  will  of  her  maternal  grandfather,  by  which  he  gave  a 
portion  of  his  property  to  the  defendant,  Thomas  Hearn,  upon  trust  for  the 
mother  of  the  infant ;  that  in  July,  1829,  Thomas  Hearn  drew  up  a  statement 
of  the  personal  estate  and  effects  of  her  grandfather,  from  which  it  appeared, 
and  the  fact  was,  that  there  was  due  to  William  Baker,  in  right  of  his  wife,  the 
sum  of  892/. ;  that  it  was  agreed  that  600/.,  part  of  it,  should  remain  in  Hearu's 
hands,  and  be  invested  for  the  benefit  of  the  defendant ;  and  the  residue  was 
paid  over  to  William  Baker.  The  answer  also  stated,  that  the  sum  of  600/., 
so  remaining  in  the  hands  of  Hearn,  formed  part  of  the  purchase  money  or 
sum  of  700/.  in  the  bill  alleged  to  have  been  invested  by  W.  Baker,  in  the 
purchase  of  the  three  messuages. 

The  answer  further  stated  that  the  infant's  mother  "  departed  this  life 
several  years  ago,"  and  that  William  Baker  did  not,  in  her  lifetime, 
[M48J  make  any  settlement  or  provision  for  her  and  her  issue ;  but  that  she 
did  not  in  her  lifetime  waive  her  equity  to  a  settlement ;  and  the  defend- 
ant submitted,  that  if  the  court  should  be  of  opinion,  that  the  limitation  in  the 
settlement  in  her  favor  was  void  as  against  the  creditors  of  William  Baker, 
then  that  she  was  entitled  to  have  a  settlement  or  provision  made  for  her  out 
of  the  produce  of  the  settled  property. 

The  plaintiff,  in  support  of  his  case,  proved  the  settlement,  and  the  assign- 
ment by  William  Baker  for  the  benefit  of  his  creditors,  and  his  insolvency  ; 
and  he  attempted  also  to  prove  that  William  Baker  was  indebted  at  the  time 
of  the  execution  of  the  deed  j  but  the  witnesses  as  to  the  fact  proved,  on 
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cross-examination,  to  be  creditors  or  representatives  of  creditors  of  the  insol- 
vent. There  was  no  proof  of  the  7001.  being  the  money  of  the  said  William 
Baker,  the  settlor ;  but  as  to  that  fact .  the  plaintiff  relied  on  the  statement 
contained  in  the  answer  of  the  infant. 

No  evidence  was  produced  on  the  part  of  the  defendant. 

The  first  question  was,  as  to  the  admissibility  of  the  evidence  of  the  credi- 
tors of  Wrn.  Baker  to  prove  that  he  was  indebted  and  embarrassed  at  the 
time  of  making  the  settlement. 

For  the  plaintiff  it  was  contended,  that  under  the  3  <fc  4  W.  4,  c.  42,  ss. 
26,  27,  the  evidence  of  interested  witnesses  might  be  received  ;  that  in  the 
case  of  Wheat  v.  Graham,{a)  the  Vice-Chancellor  decided  that  the  new  rules 
of  evidence,  established  by  that  act  of  parliament,  ought  to  be 
adopted  by  courts  of  equity  ;  and  he  directed  the  #entry  which  the  [#449] 
act  required,  to  be  made  in  the  decree.  That  the  witnesses  were  not 
parties  to  the  suit,  and  that  the  evidence  of  such  of  them  as  had  executed  the 
deed  of  composition  and  had  released  the  debtor  was  admissible.  [The 
Master  of  the. Rolls  :— The  witnesses  are  in  a  strange  situation,  for  when 
they  gave  evidence  before|the  examiner  they  were  under  a  bias,  which  it  is 
now  sought  to  remove  by  entering  their  names  on  the  record.]  The  objec- 
tion would  be  to  their  credibility,  not  to  their  competency. 

For  the  defendant  it  was  said,  that  the  act  in  question  applied  only  to  wit- 
nesses incompetent  on  the  ground  that  the  verdict  or  judgment  would  be  in- 
admissible for  or  against  them,  and  did  not  apply  to  a  case  where  the  witness 
was  directly  interested  in  the  verdict;  Davies  v.  Morgan.{b)  That  the  cir- 
cumstances under  which  the  evidence  of  the  witnesses  in  Wheat  v.  Graham 
had  been  received  were  not  stated  in  the  report,  and  that  it  was  doubtful 
whether  the  sections  of  the  statute  in  question  were  applicable  at  all  to  pro- 
ceedings  in  equity ;  for  that  the  Vice-chancellor  lately  decided  in  a  case  of 
Hall  v.  Enisle)  that  the  forty-second  section  of  the  statute  of  the  3  &  4  W. 
4,  c.  42,  (d)  was  the  only  one  which  applied  to  courts  of  equity. 

As  to  the  creditors  who  had  executed-  the  composition  deed,  there  was  no 
evidence  that  their  debts  had  been  paid. 

*Thb  Master  op  the  Rolls  : — Supposing  that  the  new  rule  of  [*450] 
evidence  established  in  courts  of  law  ought  to  be  adopted  in  like  cases 
in  this  court,[l]  ought  it  to  be  adopted  in  a  case  where  the  object  of  a  suit  is  to 
establish  a  claim  upon  a  fund  for  the  benefit  of  the  witness  1  1  must  reject  the 
evidence  of  these  witnesses,  who,  by  their  testimony,  are  seeking  to  recover  a 
fond  of  which  they  are  to  partake.    This  is  not  like  a  case  in  which  the  party 

(*S  7  Sim.  61.  (b)  Ante,  page  405.  (c>  16th  Feb.  1639. 

(<f)  In  Stewart  v.  Barnes,  1  Moo.  &  Rob.  472,  Baron  Alderson,  after  conferriug  with  the  other 
Judges  of  the  Court  of  Exchequer,  held  that  a  witness  interested  in  the  result  of  a  suit  in  equity 
was  not  made  competent  by  the  statute,  on  the  trial  of  aii  issue  directed  iu  such  suit. 

[1]  Lord  Lyndhurst  hat  since  held,  (1842,)  that  the  statute  applies  to  courts  of  equity.  Olivtr 
v.  Latham,  1  Phillips,  163. 

Tol.  I.  35 
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has  an  interest  in  the  judgment  which  would  be  evidence  in  his  favor:  this  is 
a  case  where  the  witnesses  are  absolutely  interested  in  the  subject  of  the  snit. 
I  am  not  sure  whether  1  am  acting  in  .opposition  to  the  case  before  the  Vice- 
Chancellor,  because  the  circumstances  are  not  stated,  so  as  to  show  the  na- 
ture of  the  interest  which  the  witness  had  in  that  case. 


Mr.  Kindersley  and  Mr.  James  Bootlt  then  contended,  that  the  settlement 
was  fraudulent  and  void  both  under  the  stat.  13  Eliz.  c.  5,  and  the  insolvent 
debtors'  act  of  the  7  G.  4,  c.  57 ;  that  there  was  sufficient  on  the  face  of  the 
deed  itself  to  show  that  the  intention  of  the  settlor  was  to  withdraw  his  pro- 
perty from  the  claims  of  his  creditors ;  and  that  in  contemplation  of  an  insol- 
vency, he  settled  the  estate  so  as  to  go  over  on  that  event,  the  trustees  still 
retaining  a  discretionary  power  of  allowing  him  the  whole  interest. 

That  it  was  evident  that  W.  Baker  must  have  been  indebted  and  in  in- 
solvent circumstances,  from  the  fact  of  his  having,  in  1831,  executed  an  as- 
signment for  the  benefit  of  his  creditors,  and  by  his  having  shortly  after  taken 

the  benefit  of  the  insolvent  debtors'  act. 
[•451]  *Lord  Hardwicke,  in  Stileman  v.  Ashdqwn^a)  says,  "  It  is  not  ne- 
cessary that  a  man  should  actually  be  indebted  at  the  time  he  enters 
into  a  voluntary  s*  tllement  to  make  it  fraudulent,  for  if  a  man  does  it  with 
a  view  to  his  being  indebted  at  a  future  time,  it  is  equally  fraudulent  and 
ought  to  be. set  aside."  So,  in  Lord  Townskend  v.  \Mndham,(b)  ^prd 
Hardwicke  observes,  that  if  any  mark  of  fraud,  collusion  or  intention  to  de- 
ceive subsequent  creditors  appears,  that  will  make  a  voluntary  deed  void. 

That  it  was  not  necessary  to  prove  that  the  party  was  insolvent  at  the 
time  of  making  the  deed,  if  it  appeared  that  the  intention  was  to  delay  credi- 
tors ;  Richardson  v.  Smallwood.(c)  They  also  cited  Hungerford  v.  Earl,(d) 
Nat/lor  v.  Baldwin.(e) 

Mr.  P  ember  ton  and  Mr.  Milne,  contra,  contended  that  no  evidence  had 
been  produced  by  the  plaintiff  of  the  existence  of  any  debt  at  the  time  of 
making  the  settlement ;  that  there  was  no  proof  of  any  such  sum  as  600/. 
being  laid  out,  or  that  it  was  ever  paid,  or  that  it  belonged  to  the  insolvent ; 
that  the  defendant  Hearn  might  have  been  examined  on  the  part  of  the 
plaintiff,  and  he  would  have  proved  that  this  sum  of  600J.  was  the  money  of 
the  wife,  and  not  of  the  husband ;  and  that  all  that  had  been  proved  was, 
that  this  property  was  surrendered  to  three  persons  on  certain  trusts. 
That  an  agreement  by  a  father  in  favor  of  a  child  was  considered  as  car- 
rying with  it  a  meritorious  consideration,  and  would  be  enforced ; 
f*452J     Ehis  v.  Nimmo.(g)    That  *here  the  fund  was  in  the  hands  of  a 
third  person,  who  would  not  part  with  it,  except  on  the  terms  of 

(a)  2  Atk.  481.  (b)  2Ves.,  sen.  11.  (c)  Jacob,  552.    [558,  n.  1.] 

(d)  2  Vernon,  261.  (e)  1  Rep.  in  Cb.  130. 

(g)  LI.  6l  Goo.  tern.  Sugdcn,  333.     [This  decision  has  been  seriously  questioned,  if  not  overruled 
—though  the  Urra  overruled  is  objectionable  as  applied  to  the  judgment  of  a  distinct  and  independent 
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making  a  settlement  in  favor  of  the  wife  and  children  ;  and  that  therefore, 
the  settlement  made  under  such  circumstances,  was  not  voluntary ;  that  even 
a  voluntary  settlement  of  personal  estate  was  valid  as  against  subsequent, 
though  fraudulent  against  existing  creditors;  Lush  v.  Wilkinson,(a)  Mon- 
tagu v.  Lord  Sandwich,(b)  Kidney  v.  Coussmaker,(c)  Holloway  v  Mil* 
lard%(d)  Higinbotham  v.  Holme.(e)  That  the  settlement  of  the  wife's 
estate  on  the  husband  until  his  insolvency  or  bankruptcy  was  perfectly 
valid  ;  Ex  parte  H6dgson.(g)  That  no  administration  in  the  infant's  an- 
swer could  be  read  against  her,  and  the  very  foundation  of  the  claim  of  the 
plaintiff  failing,  the  bill  ought  to  be  at  once  dismissed  with  costs. 

Mr.  Calvert,  for  Hearn. 

Mr.  Kinder sleijy  in  reply. 

The  Master  op  the  Rolls: — The  plaintiff  in  this  case  is  George 
Holden,  the  assignee  of  William  Baker  under  the  insolvent  act ;  the  defen- 
dant, Thomas  Hearn,  is  a  trustee  appointed  under  an  indenture  of  the  31st 
of  August,  1830,  made  partly  for  the  benefit  of  the  insolvent,  and  partly  for 
the  benefit  of  the  defendant  Catherine  Norris  Baker,  his  only  child.  The 
bill  prays  a  declaration,  that  the  limitation  in  that  indenture  in  favor  of  the 
said  Catherine  Norris  Baker  and  her  children  is  void  as  against  the 
creditors  of  William  Baker,  and  prays  consequential  *relief.  The  [*453] 
case,  on  which  this  relief  is  sought,  is  this: — William  Baker,  the  in- 
solvent, being  entitled  to  a  sum  of  money  in  the  hands  of  Hearn,  and  being 
insolvent  and  embarrassed  in  his  circumstances,  formed  a  scheme  to  with- 
draw this  money  from  the  claims  of  his  creditors ;  and  in  execution  of  it, 
he  procured  to  be  purchased  a  copyhold  estate  which  is  the  subject  of  the 
settlement.  If  the  case  had  beeu  proved,  there  would  have  been  a  clear  title 
to  relief.  The  evidence  produced  in  support  of  the  case  consists,  first,  of  the 
indeuture  of  August,  1830,  by  which,  as  I  understand  from  the  statements 
at  the  bar,  it  appears  that  Hicks,  Fitton  and  W.l  iam  Baker  the  insolvent, 
are  recited  to  have  surrendered  the  copyhold  estate  into  the  hands  of  the 
lord  of  the  manor  of  whom  the  copyhold  was  li  It  in  order  that  he  might 
make  a  re-grant  to  Hearn  and  another  person  who  is  dead,  who  were  to  hold 
as  trustees  for  th^  purposes  which  have  been  stated.  The  trusts  were  for 
Baker  for  life ;  his  life  estate,  however,  being  determinable  upon  his  becom- 
ing bankrupt  or  insolvent ;  with  a  limitation  on  his  death  or  bankruptcy  or 
insolvency,  to  the  defendant  for  her  life  ;  with  remainder  to  her  children :  a 
proviso  being  added,  that  the  trustees  should  have  a  discretion,  after  the 
bankruptcy  or  insolvency  of  Baker,  to  make  an  allowance  to  him  out  of  the 
interest  which  would  otherwise  be  vested  in  the  i.ifant  defendant.    This  is 

tribunal :  the  Hoose  of  Lords  alone  can  overrule  the  legal  principle*  pronounced  by  the  Chancellor 
of  Ireland ;  other  courts  may  refuse  to  adopt  them :— by  Lord  Cottenham  in  Jeffery  v.  Jefitryg, 
Cr.  9l  Ph.  151,  and  by  Shadwell,  V.  C.t  Holloway  v.  Htadington,  8  Sim.  225.  And  see  1  Story** 
Equity,  $  372.] 

(«)  5  Ves.  384.  (6)  Id.  386,  n.  (c)  12  Ves.  136. 

(d)  1  Mad.  414.  I*)  19  Ves.  87  (g)  19  Ves.  207. 
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the  first  evidence  produced.  The  other  evidence  consists  of  an  assignment 
made  by  Baker,  dated  the  8th  of  October,  1831,  of  his  estate,  exclusive  of 
this  property,  for  the  benefit  of  his  creditors;  and  by  that  deed  it  appears, 
that  in  October,  1831, he  was  very  considerably  indebted ;  and  in  the  month 
of  July,  1833,  somewhat  less  lhan  two  years  afterwards,  being  at  that  time, 

insolvent,  he  took  the  benefit  of  the  insolvent  debtors'  act.    He  was 
[#454]    embarrassed,  to  stay  the  least  of  it,  on  the  18th  of  October,  *1831  ; 

but  whether  he  was  at  all  indebted  to  any  person  on  the  31st  of 
August,  1830,  is  not  proved.  The  case  which  the  plaintiff  is  to  make  out  is, 
that  this  was  a  fraudulent  conveyance,  made  to  defeat  the  just  demands  of 
creditors.  There  is  no  proof  that  there  were  any  creditors  at  the  time ;  but 
then  it  might  have  been  a  settlement  so  fraudulently  contrived  as  to  be  void 
against  persons  who  afterwards  became  creditors ;  but  it  could  only  be  fraudu- 
lent upon  the  supposition  that  the  estate  was  his  own.  Now  it  is  not  proved 
that  the  estate  was  his,  nor  does  it  appear  what  was  the  nature  of  his  power 
over  it,  nor  what  was  the  nature  or  extent  of  his  interest  in  it,  nor  under 
what  circumstances  that  indenture  was  exeouted.  Nothing  further  appears 
than  that  which  I  have  stated,  that  Baker  and  two  other  persons  are  said  to 
have  surrendered  this  estate  into  the  hands  of  the  lord  of  the  manor,  in 
order  that  he  might  re-grant  to  trustees,  for  the  benefit  of  William  Baker  and 
Catherine  Norris  Baker  and  her  children.  It  is  said  that  it  ought  to  be  in- 
ferred that  this  was  the  estate  of  B,aker,  that  he  had  the  control  over  it,  and 
that  it  was  his  without  any  obligation  on  his  part  to  settle  it  in  any  particu- 
lar manner.  That  is  certainly  not  proved,  but  then  it  is  said,  that  the  plain- 
tiff ought  to  be  exempted  from  the  necessity  of  proving  it,  in  consequence  of 
the  statements  and  admissions  in  this  answer.  But  the  defendant  against 
whom  the  relief  is  sought  is  an  infant ;  if  she  had  been  so  advised,  she 
might  have  put  in  the  common  infant's  answer,  submitting  her  rights  and 
interests  to  the  protection  of  the  court ;  in  this  case  she  has  been  advised, 
and  not  improperly  advised,  to  do  no  more,  because  it  enabled  the  plaintiff  to 
see  what  was  the  case  which  was  intended  to  be  set  up  against  him  ;  and 
moreover,  it  enabled  the  defendant  herself,  if  she  had  been  advised  so  to  do, 

to  enter  into  evidence  in  support  of  those  facts  which  formed  her 
{#455]    #case,  and  which  would  not  otherwise  have  been  in  issue  in  this 

cause.  The  defetidaut,  however,  was  advised  not  to  go  into  any 
evidence ;  and  the  answer  is  attempted  to  be  read  on  the  port  of  the  plaintiff, 
not,  as  it  is  said,  as  evidence  against  the  infant,  but  it  is  read  for  the  purpose 
of  showing,  that  the  issue  tendered  by  the  defendant,  the  infant,  was  such  as 
to  exempt  the  plaintiff  from  the  necessity  of  proving  his  case. .  I  confess 
that  I  cannot  concur  in  that  view :  I  think  that  the  answer  of  an  infant, 
stating  facts  which  are  intended  to  form  the  defence  of  the  infant,  extremely 
important  both  with  regard  to  the  infant  and  to  the  plaintiff;  with  regard  to 
the  infant,  as  enabling  her  to  go  into  evidence  as  to  matters  which  would 
mot  otherwise  be  in  issue  in  the  cause,  and  with  regard  to  the  plaintiff,  as 
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apprizing  him  of  the  points  intended  to  he  set  up  against  him,  and  showing 
the  case  which  he  is  to  meet  for  the  purpose  of  establishing  that  which  he 
claims  as  relief  for  himself;  but  whatever  admission  there  may  be,  or  what- 
ever points  may  be  tendered  in  issue  in  the  answer  of  the  infant  defendant,  it 
appears  to  me,  that  the  plaintiff  is  not  in  any  degree  exonerated  from  his 
duty  in  proving,  as  against  the  infant,  the  whole  case  upon  which  he  re- 
lies.fl] 

In  this  case,  therefore,  the  plaintiff  alleges  that  Baker  fraudulently  attempt- 
ed to  withdraw  this  property  from  the  claims  of  his  creditors,  but  has  not 
proved,  that  the  property  which  is  alleged  to  have  been  withdrawn,  was  his 
property;  and  the  case  which  is  set  up  on  the  other  side  is,  that  it  was  not 
his  property  free  from  obligation.  What  is  said  on  behalf  of  the  infant  is,  that 
this  property  was  purchased  with  a  sum  of  money  which  was  in  the  hands  of 
Hearn,  subject  to  an  agreement  or  arrangement  by  which  it  was  to  be 
laid  out  iu  the  purchase  of  laud,  to  be  settled  for  the  benefit  of  the  *de-  [#456] 
fendant.  At  what  period  of  time  that  arrangement,  if  any,  was  made, 
does  not  at  all  appear;  but  it  might  have  been  ar*  arrangement  which  was 
perfectly  fair — it  might  have  been  an  arrangement  of  which  creditors  had  no 
reasou  whatever  to  complain,  and  there  might  have  been  some  subsisting  en- 
gagement with  respect  to  it  which  prevented  this  settlement  from  being  a 
fraudulent  or  voluntary  settlement;  we  are  therefore  in  a  most  unsatisfactory 
situation — we'do  not  get  at  that,  which  is  the  real  and  substantial  point  in 
the  case:  the  plaintiff  not  having  proved  that  which  happens  unfortunately 
to  be  the  very  fact  upon  which  the  whole  of  his  title  rests.  The  provisions 
in  the  deed  do  certainly  show  very  strong  signs  of  an  intention  to  withdraw 
the  property  in  question  from  the  claims  of  creditors,  and  if  the  only  ques- 
tion had  been  whether  there  were  creditors  at  the  time  when  the  deed  was 
executed,  I  think  there  are  circumstances  here  which  would  have  induced 
me  to  have  directed  an  inquiry  upon  that  subject ;  but  I  do  not  think  it  pro- 
per, to  make  the  very  foundation  of  the  plaintiff's  title  the  subject  of  an  in- 
quiry upon  a  reference  to  be  made  at  the  hearing;  and  the  title  on  which  the 
plaiutiff  relies  not  having  been  satisfactorily  proved,  I  think  the  proper  course 

[1]  The  answer  of  infants  by  their  guardian  is  a  pleading  merely,  and  not  an  examination  for 
the  par  pose  of  discovery  :  it  is  not  evidence  therefore,  in  their  favor,  although  i*  is  responsive  to 
the  bill  and  sworn  to  by  their  guardian  ad  litem  Bulkier/  v.  Van  Wyck>  5  Paige,  536.  A  plain- 
tiff cannot,  by  any  form  of  pleading  compel  an  infant  to  become  a  witness  against  himself  Ibid. 
*'  A  decree  cannot  safely  be  obtained  against  an  infant  upon  the  mere  fact  of  taking  the  bill  pro 
amfe9»ot  or  on  an  answer  in  form  by  the  guardian  ad  litem.  The  answer  in  such  cases  generally 
is,  that  the  infant  knows  nothing  of  the  matter,  And  therefore,  neither  admits  nor  denies  the 
charges,  hut  leaves  the  plaintiff  to  prove  them,  as  he  shall  be  advised,  and  throws  himself  on  the 
protection  of  the  court  A  decree  upon  such  an  answer  would  not  bind  the  infant,  and  he  could 
open  it,  or  set  it  aside,  when  he  comes  of  age.  No  laches  can  be  imputed  to  an  infant,  and  no 
valid  decree  can  be  awarded  against  him,  merely  by  default.  The  plaintiff  in  every  such  case, 
ought  to  prove  his  demand,  either  in  court,  or  before  a  Master ;  and  the  infant  is  usually  entitled  to 
a  day  to  show  cause,  when  he  comes  of  age."  Kent,  Ch.  Mill*  v.  Dennis,  3  Johns.  Ch.  Rep. 
368. 


467  CASES  IN  CHANCERY. 

~~  1839.— Dibbe  v.  Goren. 

for  me  to  adopt  is  to  dismiss  this  hill  with  costs,  with  liberty  for  the  plaintiff 
to  file  a  new  bill  if  he  ihiuks  fit.fl  ] 

Bill  dismissed. 


[*457]  *I)ibbs  v.  Goren. 

1839;  March  13. 

Where  a  party  who  does  not  appear  at  the  hearing  it  alleged  but  is  not  proved  to  be  out  of  the 

jurisdiction,  it  is  not  the  practice  to  direct  an  inquiry  before  the  Master  as  to  that  fact j  but  the 

proper  course  is  to  obtain  leave  to  exhibit  an  interrogatory  to  prove  it 

It  was  proposed  at  the  hearing  to  refer  it  io  the  Master  to  inquire,  whether 
it  was  the  fact,  as  was  alleged  but  not  proved,  that  an  absent  party  was  out 
of  the  jurisdiction ;  but 

[1]  While  the  court  sometimes,  where  a  point  has  not  fully  been  gone  into  before  the  hearing,  and 
a  case  of  suspicion  or  doubt  arises*  will  direct  a  further  inquiry,  it  cannot  be  done  where  the  ques- 
tion has  been  distinctly  put  forth  in  the  pleadings,  an  issue  raised  upon  it,  and  testimony  taken. 
Morton  v.  Hudson,  I  Hoff.  Ch.  Rep.  315.  The  plaintiff  in  a  creditor's  suit  having  taken  the  bill 
pro  confesso  against  one  of  the  defendants,  who  was  the  executor,  adduced  no  evidence  of  his  debt  as 
against  the  other  defendants,  who  were  the  devisees  of  the  testator's  real  estate,  and  who  did  not  admit 
the  debt,  except  an  examined  copy  of  the  judgment  which  the  plaintiff  had  recovered  for  it,  at  law, 
against  the  executor  Lord  Gotten  ham,  under  the  circumstances,  recused  leave  to  supply  the  de- 
fect in  the  evidence  at  the  hearing,  and  dismissed  the  bill  as  against  the  devisees  with  costs,  obser- 
ving:— "  The  bill  was  taken  pro  .confesso  against  Whichelo,  the  personal  representative;  and  as 
against  the  devisees,  there  was  no  proof  o  the  debt,  the  only  evidence  being  an  examined  copy  of 
the  j  <dginent  against  Whichelo  There  could  not  therefore,  be  any  decree  against  the  devisees ; 
but  it  was  asked,  that  the  plaintiff  might  have  liberty  to  go  into  evidence  to  prove  the  debt,  and  the 
cause  stood  over  that  I  might  examine  the  cases  upon  that  point. — It  is  impossible  to  reconcile  the 
cases,  or  to  extract  any  principle  upon  which  any  fixed  rule  can  be  founded.  The  court  has  exerci- 
sed a  wide  discretion  in  giving  or  refusing  leave  to  supply  the  defect  of  evidence,  in  doing  which, 
the  merits  of  the  case  upon  the  plaintiff's  own  showing  ought  to  have  a  leading  influence.  I  thinki 
in  this  case,  I  should  not  exercise  a  sound  discretion  in  giving  to  the  plaintiff  an  opportunity  of  go- 
i.ig  into  new  evidence  as  to  these  devisees."  Marten  v.  Whichelo,  Or.  &.  Ph.  257.  In  Hugh's  v* 
Bade*,  1  Hare,  486,  which  was  also  a  creditor's*  suit,  Wigram,  V.  C,  sai  I : — "  The  question  is  with 
regard  to  the  suit  so  far  as  it  seeks  to  affect  the  real  estate  Now,  the  debt  is  admitted  by  the 
widow  of  the  testator  and  the  other  devisees  who  are  sai  juris,  but  there  is  nothing  which  can  be 
taken  as  proof  agai.ist  the  married  woman  and  the  infant.  The  plaintiff's  case  is,  therefore,  defec- 
tive ;  and  the  question  is,  whether  I  am  simply  to  dismiss  the  bill  as  against  those  parties,  or  give 
the  plain  iff  the  indulgence  of  proving  his  debt  in  this  suit.  I  was  referred  to  Marten  v.  Whichelo, 
as  an  authority  that  I  ought  to  adopt  the  former  alternative  ;  but,  in  that  case,  there  was  no  proof 
against  any  party  that  the  debt  was  due  ;  and  Lord  Cottenham  said,  his  impression  was,  that  where 
the  plaintiff  gave  no  evidence  on  the  point  upon  which  his  whole  case  depended,  he  would  not,  at 
the  hearing,  be  allowed  to  prove  it ;  and,  after  reference  to  the  authorities,  he  said,  thst  the  court  had 
exercised  a  wide  authority  in  giving  or  refusing  leave  to  supply  the  defect  of  evidence  in  doing 
which,  the  merits  of  the  case,  upon  the  plaintiff's  own  showing,  ought  to  hate  a  leading  influence. 
In  some  cases,  the  court  has  granted  the  indulgence ;  (Seton  on  Decrees,  page  364.  Hofd  v.  Pimm, 
4  Sim.  101.  Cox  v.  Allingham,  Jac.  :<37.)  In  the, present  case,  I  think  I  am  justified  in  giving  the 
plaintiff  leave  to  perfect  hi*  case  by  proving  the  debt,  inasmuch  as  that  debt  is  admitted  by  all  the 
parties  who  are  before  the  court,  and  are  sui  juris.1* 
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The  Master  op  the  Rolls  said,  that  it  was  not  the  practice  to  make 
such  a  reference  ,  but  that  the  proper  course  was  to  obtain  leave  to  exhibit  an 
interrogatory  to  prove  that  fact.(l]  J 

Mr.  Pemberion  and  Mr.  Blunt  for  the  plaintiff;  Mr.  Richards,  Mr.  Camp- 
bel^  Mr.  Heathfield,  Mr.  Keene,  Mr.  Chandless  and  Mr.  Stuart  for  other 
parties. 


In  re  The  Rugby  School. 


1839 ;  January  12,  14,  15,  May  4. 

The  court  being  of  opinion  that  Lord  Eldon  on  a  previous  occasion  had  considered  that  exhibitions 
belonging  to  a  free  school  might  be  given  to  scholars  not  on  the  foundation,  declined  interfering 
so  as  to  give  the  free  scholars  a  priority  over  those  who  were  not  •*  foundationers.0 

The  entrance  of  boys  under  twelve  years  of  age  into  a  free  school  having  been  discouraged,  Held, 
on  petitiou  under  the  52  G.  3,  c.  101,  that  such  a  course  of  proceeding  was  prejudicial  to  the  ob- 
jects of  the  charity,  and  ought  to  be  corrected. 

The  school  was  designated  by  the  founder  as  a  grammar  school,  but  the  boys  were  to  be  taught 
writing  and  arithmetic  in  all  its  branches :  Held,  that  those  who  were  qualified  in  other  res  pec  is, 
ought  to  be  admitted  if  they  could  read  English  and  were  capable  of  being  taught  the  first  ele- 
ments of  grammar. 

This  case  came  before  the  court  upon  the  petition  of  W.  F.  Wratislay  and 
H.  W.  S.  Gibb,  two  of  ihe  inhabitants  of  the  town  of  Rugby  in  the  county  of 
Warwick,  and  was  entitled  "In  the  Matter  of  the  Free  School  at  Rugby,  and 
of  the  act  of  the  52  G.  3,  c.  101."(«) 

•The  petition  prayed  that  it  might  be  declared  that  several  altera-  [M58] 
tions  made  in  the  management  of  the  school,  and  in  the  election  to 
the  exhibitions  thereof,  and  in  the  class  of  inhabitants  to  whom  the  benefit  of 
such  school  was  confined,  had  been  improperly  made,  and  ought  to  be  cor- 
rected ;  that  the  same  might  be  corrected  accordingly.  Thut  the  first,  se- 
cond and  third  forms  might  be  restored ;  that  the  exhibitions  might  in  future 
be  confined  to  the  foundationers  or  free  boys,  or  that  no  foreigner  might  be 

(a)  SirS.  RomiUy'sact 

[1]  "The  plaintiff  alleges,  that  two  of  the  parties  are  out  of  the  jurisdiction  ;  but  there  is  no 
evidence  of  that  fact,  which  ought  to  he  proved  in  the  regular  manner.  In  some  cases,  the  cause 
has  been  directed  to  stand  over,  suspending  the  whole  decree,  but  giving  leave  to  exhibit  an  inter- 
rogatory before  the  Examiner.  In  other  cases,  in  order  that  the  taking  of  an  account  might  not 
be  delayed,  the  account  has  been  directed  with  leave  to  exhibit  an  interrogatory  in  the  meantime. 
A  third  course  has  been  to  refer  it  to  the  Master,  to  inquire  whether  the  fact  is  so  or  not,  in  cases 
where  that  mode  of  proceeding  has  not  been  objected  to.  But,  as  the  plaintiff  in  this  case  must 
prove  bis  debt,  the  obviously  convenient  course  is  to  give  him  also,  under  the  decree,  the  opportuni- 
ty of  proving  that  the  parties  are  out  of  the  jurisdiction.  The  plaintiff  ought  to  have  gone  into  evi- 
dence on  this  part  of  his  case  before  he  brought  the  cause  to  a  hearing.  In  Egginton  v.  Burton* 
(January  29th,  1842,)  I  decided  according  to  what  I  believe  is  the  regular  practice,  and  di- 
rected the  cause  to  stand  over,  giving  liberty  to  exhibit  interrogatories  to  prove  the  fact  that  the  ab- 
sent parties  were  out  of  the  jurisdiction."  Wigram,  V.  C,  Hughe*  v.  Eodes,  1  Hare,  486,  488. 
Another  branch  of  this  ease  has  been  cited  in  a  previous  note,  ante,  456. 

t 
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elected  when  there  was  a  free  boy  willing  and  fit ;  and  that  the  benefits  of 
the  school  might  be  extended  to  all  the  inhabitants  of  Rugby  or  within  ten 
miles  thereof,  whatever  duration  their  residence  there  might  have  been. 

The  charity  was  founded  in  1567.  On  the  22d  of  July  of  that  year,  Law- 
rence Sheriff  conveyed  certain  hereditaments  to  trustees,  on  trust,  after  h\s 
death  to  build  a  convenient  school  house  and  four  lodgings  to  four  poor  men; 
and  to  cause  an  honest,  discreet  and  learned  man,  being  a  master  of  arts, 
to  be  retained  to  teach  a  free  grammar  school,  to  serve  chiefly  for  the  children 
in  Rugby  aforesaid  and  of  Brownsover,  and  next  for  such  as  should* be  of 
other  places  thereunto  adjoining.  And  that  for  ever,  an  honest,  discreet  and 
learned  man  should  be  appointed  to  teach  grammar  freely  in  the  same  school, 
and  the  same  man,  if  it  might  conveniently  be,  to  be  ever  a  master  of  arts ; 
and  he  was  to  have  the  mansion  house  to  dwell  in  wi  hout  paying  for  it ;  and 
to  have  yearly  for  his  salary  12/. 

The  same  Lawrence  Sheriff,  by  his  will  and  codicil  dated  the  22d  of  July 

and  31st  of  August  in  the  same  year,  gave  other  property  to  the  same 

[*459]     trustees  for  the  same  intent.   Hedied  in  the  year  1568,  and  the  school  #as 

well  as  certain  almshouses  which  were  part  of  the  endowment,  were 

established. 

The  regulations  for  the  management  of  the  school  had  been  considerably 
affected  by  orders  of  this  court  and  by  several  acts  of  parliament,(a)  and  the 
master  was  permitted  to  educate  at  the  school,  not  only  the  boys  who  ap- 
peared to  have  been  the  first  objects  of  the  founder's  bounty,  but  also  other 
boys  who  came  from  distant  places  to  be  educated  in  the  school  at  Rugby ; 
and  the  boys  educated  at  the  school  had  not  only  the  benefit  of  education 
there,  but  were  permitted  to  receive  exhibitions  from  the  foundation  in  aid*  of 
their  subsequent  education  at  one  of  the  universities. 

The  present  master  of  the  school,  Dr.  Arnold,  was  appointed  to  that  situa- 
tion about  the  year  1627,  and  complaints  were  now  made,  that  of  late  years 
certain  regulations,  prejudicial  to  the  interests  of  the  objects  of  the  founder's 
bounty,  bad  been  introduced.  The  complaints  were,  first,  that  exhibitioners 
were  chosen  from  among  strangers  and  free  boys  equally ;  Secondly,  that 
children  whose  parents  had  not  been  resident  within  the  limits  for  two  years 
were  excluded  from  the  school ;  and  thirdly,  that  young  boys  were  dis- 
couraged from  entering  the  school,  and  consequently  that  boys  entitled  to  the 
benefit  of  the  school,  from  a  very  early  age  were  obliged  to  have  a  prior  or 
preparatory  education,  to  fit  them  for  education  in  the  school  as  now  con- 
ducted. 

It  appeared  that  in  the  year  1803,  the  income  of  the  charity  being 

[M60]    greater  than  sufficient  to  pay  the  expenses  *of  it  as  then  conducted, 

by  an  order  then  made  and  by  subsequent  orders  made  in  the  year 

lb06,  it  was  referred  to  the  Master,  to  take  into  consideration  such  plan  or 

(a)  The  acta  relating  to  this  charity,  are  the  21  G.  2,  c.  23,  (private  act ;;  17  G.  3,  c.  71,  (pub- 
lic act ;)  54  G.  3,  o.  131,  (private  aet ;)  and  7  G.  4,  c.  28,  (private  act.)    . 

t 
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scheme  as  the  trustees  should  be  advised  to  lay  before  him,  for  the  future  appli- 
cation of  the  surplus  income  of  the  charity,  and  for  the  disposition  of  all  or 
any  part  of  the  past  accumulations  thereof,  and  of  such  further  surplus  in- 
come and  accumulations  as  they  should  become  possessed  of,  up  to  the  time 
of  such  plan  or  scheme  being  finally  approved  by  the  court.  A  plan  or 
scheme  was  accordingly  laid  before  the  Master,  and  in  ihe  consideration  of 
it,  he  went  minutely  through  the  history  of  the  charity  up  to  that  time ;  and 
it  appearing,  that  the  number  of  scholars  taught  in  the  school  had  been 
greatly  increased  since  the  time  of  passing  the  last  previous  act  of  parliament, 
the  Master  called  for  an  account  of  the  scholars  and  exhibitioners  from  the 
year  1780;  and  by  such  account,  when  produced,  it  appeared,  that  of  the 
scholars  taught  at  the  school  during  the  time  over  which  the  inquiry  ex- 
tended, one-fourth  only,  on  an  average,  were  foundationers,  and  that  of  sixty- 
three  exhibitioners  elected  during  the  same  time,  twenty-one  only  were 
elected  from  scholars  on  the  foundation,  and  forty-two  from  scholars  not  on 
the  foundation.  And  the  trustees  having  proposed  to  erect  new  buildings, 
and  that  when  they  should  be  completed,  the  trustees  should  be  at  liberty  to 
elect  and  send  seven  more  boys  as  exhibitioners  in  some  of  the  colleges  or 
halls  at  Oxford  or  Cambridge,  to  be  elected  and  sent  in  likq,  manner  ns  the 
other  exhibitioners  were  elected  and  sent:  and  upon  the  scheme  which, 
amongst  other  things,  contained  this  proposal,  the  Master  approved  thereof, 
except  as  to  such  parts  thereof  as  related  to  the  rebuilding  the  school  master's 
house,  and  erecting  new  offices  and  studies  thereto,  and  as  related  to  the 
increase  of  the  number  of  exhibitioners ;  and  he  did  not  approve  of 
such  parts  of  #the  said  plan  ;  for,  though  he  was  of  opinion  that  it  [#461J 
was  proper  and  necessary,  that  a  sufficient  dwelling-house  with  suita- 
ble offices  should  be  erected  and  built  for  the  residence  of  the  master  and  the 
accommodation  of  the  boys  ottending  the  school,  and  that  it  would  also  be 
proper  that  the  number  of  exhibitioners  should  be  increased,  provided  they 
were  elected  from  the  scholars  belonging  to  the  charity :  yet,  having  regard 
to  the  size  and  extent  of  the  buildings  proposed  for  such  dwelling-house  and 
offices,  and  to  the  number  and  description  of  the  masters  and  ushers  employed 
at  the  said  school,  (amongst  whom  he  found  a  French  master  and  a  drawing 
master,)  and  also  to  the  circumstances,  that  of  the  number  of  boys  who  had 
been  educated  at  the  said  school  between  the  year  1780,  and  the  year  1806 
inclusive,  not  more  than  one-fourth  upon  an  average  belonged  to  the  said 
charity,  and  that  of  the  number  of  exhibitioners  who  had  been  chosen  during 
the  same  period  of  time,  one-third  only  had  been  taken  from  boys  belonging 
to  the  said  charity,  it  did  appear  to  him,  that  such  dwelling-house,  new  offi- 
ces and  studies  proposed  to  be  built  as  aforesaid,  were  calculated  and  designed 
for  the  receiving  of  boys  of  a  different  description,  and  of  educating  them  in  a 
different  manner  than  what  was  meant  or  intended,  either  by  the  founder  of 
the  said  charity,  when  he  founded  the  same,  or  by  the  act  of  parliament 
thereinbefore  mentioned  to  have  been  made  and  passed  in  the  seventeenth 
Vol.  I.  36 
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year  of  his  Majesty  King  George  the  Third ;  and  to  the  prejudice  of  the 
boys  who  were  properly  entitled  to  the  benefit  of  the  said  charity. 

The  Master  having  thus  reported  against  the  scheme  proposed,  the  trustees 
presented  their  petition  to  the  Lord  Chancellor,  praying  that  he  would,  never- 
theless, permit  them  to  carry  their  plan  into  execution,  and  the 
[*462]  'Lord  Chancellor  accordingly  gave  them  leave  to  do  so  :  and  it  was 
ordered  that  the  petitioners,  the  trustees,  should  be  at  liberty  to  elect 
and  send  seven  more  boys  as  exhibitioners,  in  like  manner  as  the  then  present 
exhibitioners  were  elected  and  sent.(a) 

With  respect  to  the  second  complaint — that  children  whose  parents  had 
not  been  resident  for  two  years  within  the  limits  were  excluded — it  was  found- 
ed on  a  resolution  of  the  trustees,  dated  the  6th  day  of  July,  1830,  and  which 
was  expressed  as  follows : — "  It  appearing  to  this  meeting  that  the  funds  of 
the  charity  are  likely  to  be  encroached  upon  beyond  the  fair  meaning  of  the 
act  17  G.  3,  c.  7J,  and  also  to  such  an  extent  as  may  preclude  the  old  resi- 
dents from  the  full  enjoyment  of  the  benefits  thereof  by  the  great  influx  which 
has  taken  place,  and  is  likely  to  continue,  of  strangers  coming  to  reside  in 
Rugby,  for  the  msre  temporary  purpose  of  availing  themselves  of  the  advan- 
tages of  the  foundation  :  ordered,  that  from  and  after  Michaelmas  next,  the 
express  sanction  of  the  trustees  be  obtained,  pi  their  annual  meeting,  before 
any  boy  be  admitted  on  the  foundation  whose  parents  or  guardians  shall  not 
have  been  resident  for  the  space  of  two  years  within  the  limits  of  the  foun- 
dation." 

The  third  subject  of  comp'aint  rested  on  the  evidence  which  it  is  not  ne- 
cessary to  state. 

The  case  was  argued  by 

Mr.  P  ember  ton,  and  Mr.  8.  Prevjott  White,  in  support  of  the  petition 
and  by 
|*463]        Mr.  Kindersley,  and  Mr.  Koe,  for  the  trustees  of  the  charity. 

The  following  cases  were  cited : — Attorney  General  v.  Hartley, (6) 
Attorney  General  v.  The  Dean  and  Canons  of  Christ  Church,(c)  Attorney 
General  v.  The  Coopers'  Company {d)  Attorney  General  v.  The  Earl  of 
Clarendon>(e)  Attorney  General  v.  The  Governors  of  the  Ather stone  Free 
Schooling)  and  as  to  the  jurisdiction  of  the  court  by  petition  under  the  52  G. 
3,  c.  101,  The  Corporation  of  Ludlow  v.  Greenhouse,{h)  and  Ex  parte 
Berkhampstead  Free  School.{i) 

The  Master  op  the  Rolls  :— I  have  read  all  the  affidavits,  but  will 
read  them  again  before  I  dispose  of  this  case.  It  is  quite  obvious  that  the 
principle  on  which  the  court  acts  in  such  a  case  is  this  :  the  benefit  of  the 
objects  of  the  foundation  is  most  to  be  regarded.  Though  other  persons  may 
be  allowed  to  receive  very  great  benefits  from  a  charity  of  this  kind,  yet  it 

(a)  See  17  Ves.  505.     (b)  2  Jac.  &  W.  353.  (c)  Jacob,  474,  and  see  p.  63J. 

(d)  19  Ves.  186.  (e)  17  Ves.  419,  and  see  p.  505.        (g)  3  Mylne  &,  K.  544. 

(A)  1  Bligh,  N.  S.  17,  S.  C.  1  Mad.  99.  (,")  2  Ve».  &  B.  134. 
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must  tjp  for  this  reason  : — that  the  persons  originally  intended  to  receive  the 
benefit  of  the  foundation  may,  by  the  association  of  other  persons  with  them, 
receive  a  greater  benefit  from  it  than  they  would  otherwise  do. 


May  4. — The  Master  op  the  Rolls  (after  stating  the  facts  of  the  case, 
proceeded.)  The  complaints  are  first,  that  exhibitioners  are  chosen  from 
among  strangers  and  free  boys  equally ;  secondly,  that  children  whose 
parents  have  *not  been  resident  within  the  limits  for  two  years  are  ex-  [*464] 
eluded  from  the  school ;  and  thirdly,  that  young  boys  are  discouraged 
from  entering  the  school,  and  consequently  that  boys  entitled  to  the  benefit 
of  the  school,  are  obliged  to  have  a  prior  or  preparatory  education  to  fit  them 
for  education  in  the  school  as  now  conducted. 

The  first  of  these  complaints  raises  a  question  of  considerable  importance 
with  respect  to  the  powers  given  to  these  trustees  by  the  orginal  foundation, 
by  the  acts  of  parliament  and  by  orders  of  this  court ;  and  also  with  respect 
to  the  mode  of  conferring  the  most  substantial  benefit  upon  the  boys  who  are 
peculiarly  entitled  to  the  benefits  of  the  foundation,  whether  it  shall  be  by 
placing  them  in  free  and  unprotected  competition  with. other  boys,  or  by 
giving  them  an  exclusive  right.  [His  Lordship  then  stated  the  proceedings 
before  the  Master  and  Lord  Eldon  in  1806,  and  continued.]  Now  consider- 
ing that  the  Master  had  in  his  report  set  forth  the  evidence,  by  which  it  was 
shown,  that  during  twenty-five  years,  only  twenty-one  exhibitioners  had  been 
elected  from  foundationers,  and  that  forty-two  had  been  elected  from  scholars 
not  on  the  foundation,  and  that  he  relied  on  that  fact  as  a  principal  ground  for 
disapproving  the  scheme ;  and  that  by  the  very  words  of  his  order,  Lord 
Eldon  gave  the  trustees  leave  to  elect  more  exhibitioners  in  the  manner 
they  had  previously  done ;  it  appears  to  me,  that  he  must  on  deliberation 
have  considered,  that  exhibitions  might  be  given  to  scholars  not  on  the  foun- 
dation ;  and  being  of  that  opinion,  and  it  not  appearing  that  any  circumstances 
materially  affecting  this  question  now  exist,  which  did  not  exist  at  the  time 
when  the  question  was  brought  under  the  consideration  of  Lord  Eldon,  I 
think  that  I  am  not  at  liberty  to  do  any  thing  which  is  inconsistent 
with  it.  If  any  'alteration  is  to  be  made  in  this  respect,  it  must  I  [*465] 
think  be  by  higher  authority  than  mine. 

With  respect  to  the  second  complaint — that  children  whose  parents  have 
not  been  resident  for  two  years  within  the  limits  are  excluded — it  is  founded 
on  a  resolntion  of  the  trustees,  dated  the  6th  day  of  July,  1830,  and  which 
was  expressed  as  follows :  [his  Lordship  stated  it  and  proceeded  :] 

It  will  be  observed,  that  the  effect  of  the  resolution  is  not  to  exclude  the 
boys  which  are  referred  to,  further  than  from  one  annual  meeting  of  the 
trustees  to  another,  it  does  not  in  any  way  affect  the  boys  who  may  be  the 
children  of  old  residents,  or,  after  the  next  annual  meeting  of  trustees,  the 
boys  who  may  be  the  children  of  parents  come  bona  fide  to  reside  within 
the  limits ;  and  supposing  the  resolution  to  be  made,  as  it  purports  to  be,  for 
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the  protection  of  the  old  residents,  it  would  seem  to  be  free  from  objpctiou. 
If,  indeed,  the  income  of  the  property  be  so  large  as  it  was  stated  to  me  to 
be,  and  the  number  of  free  boys  be  so  small  as  is  stated  in  the  affidavits,  it  is 
difficult  to  see  any  reason  for  supposing  that  such  a  regulation  is  neces- 
sary for  the  protection  of  the  old  residents ;  and  if  it  is  not  necessary,  it 
appears  to  me  that  it  ought  not  to  stand.  Considering,  however,  that  no 
instance  of  inconvenience  or  of  any  individual  being  excluded  from  the 
school  under  this  resolution  is  stated,  it  scarcely  appears  to  me  that  any  order 
on  the  subject  is  required  or  would  be  proper  ;  it  may,  I  think,  be  safely  left 
to  the  discretion  of  the  trustees. 
With  respect  to  the  third  complaint — that  young  boys  are  discouraged 

from  entering  the  school — I  cannot  help  thinking,  upon  the  evidence 
[*466]    before  me,  that  it  has  some  'foundation  in  fact,  and  if  the  fact  be  so, 

it  is  prejudicial  to  the  interest  of  the  free  boys. 
It  appears  that,  as  a  classical  school,  the  school  has  greatly  flourished  uuder 
the  mastership  of  Dr.  Arnold.  When  he  was  appointed  master  there  were 
136  scholars :  at  Christmas  last  there  were  278.  The  boys  in  the  upper 
school  in  1827  were  111 :  at  Christmas,  1838,  they  were  240.  In  1827  the 
boys  in  the  lower  school  were  twenty-five ;  in  1838  they  were  thirty-eight ; 
an  increase,  but  much  less  in  proportion,  than  the  increase  of  boys  in  the 
upper  school.  At  Christmas,  1831,  and  at  midsummer,  1834,  the  boys  in  the 
lower  school  were  112 ;  and,  looking  at  all  the  evidence  on  the  subject,  the 
state  of  the  school  from  time  to  time,  the  declarations  imputed  to  Dr.  Arnold 
and  Sir  Grey  Skipwith  and  not  denied,  and  the  masters  who  have  been  em- 
ployed, it  does,  on  the  whole,  appear  to  me  that  it  has  been  thought  desirable 
to  discourage  the  entrance  of  boys  under  twelve  years  of  age,  and  I  do  not 
think  that  such  a  course  of  proceeding  is  or  can  be  beneficial  to  the  objects 
of  the  charity. 

The  school  is  by  the  founder  designated  as  a  grammar  school ;  but  the 
boys  are  to  be  taught  writing  and  arithmetic  in  all  its  branches,  i.  e.  more 
than  grammar  and  classical  learning  is  to  be  taught ;  and  taking  the  test 
mentioned  in  the  affidavit  of  Dr.  Arnold,  it  appears  to  me  that  those  who  are 
qualified  in  other  respects  ought  to  be  admitted  if  they  can  read  English  and 
are  capable  of  being  taught  the  first  elements  of  grammar. 

It  does  not  appear  that  any  boy  for  whose  admission  application  has  been 
made,  has  ever  been  excluded  for  being  too  young ;  but  the  expressed  opinion 

of  Dr.  Arnold  must,  of  itself  have  been  a  discouragement:  and 
|*467]    though  I  cannot  attribute  the  state  of  the  school,  in  this  *respect, 

to  the  design  supposed  by  Mr.  Wratislaw,  and  cannot  see  the  pro- 
priety of  ordering  forms  to  be  established  before  there  are  boys  to  be  in- 
structed upon  them ;  yet  it  does  appear  to  me  that  provision  ought  to  be 
made  for  the  instruction  in  the  school  of  the  young  boys  who  can  read  Eng- 
lish, and  are  capable  of  being  instructed  in  the  first  elements  of  grammar. 
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It  being  intimated  that  the  trustees  were  desirous  of  giving  effect  to  this 
judgment,  the  court  suspended  making  any  order  on  the  petition. 


The  Attorney  General  v.  Clack. 

1839 ;  January  16, 18. 

Pending  an  information  filed  for  the  purpose  of  having  new  trustees  of  a  charity  appointed  in  the 
place  of  some  who  were  dead,  the  surviving  trustees  took  upon  themselves,  without  the  sanction 
of  the  court,  to  appoint  new  trustees :  Held,  that  though  this  was  neither  a  contempt  nor  an 
act  altogether  void,  yet  it  imposed  upon  the  trustees  the  necessity  of  proving,  by  the  strictest 
evidence,  and  at  their  own  expense,  that  what  had  been  done  was  perfectly  right  and  proper ; 
and  the  case  not  appearing  altogether  clear,  the  appointment  was  set  aside,  and  the  trustees 
were  ordered  personally  to  pay  all  the  extra  costs  occasioned  by  their  act. 

The  object  of  this  information  was  the  appointment  of  four  new  trustees 
of  the  charity  estates  to  act  with  four  surviving  trustees,  and  for  the  arrange- 
ment of  the  amount  of  a  lien  claimed  by  a  Mrs.  Bartlett  on  the  title  deeds  of 
the  charity  estate :  it  also  prayed  an  injunction  to  restrain  the  four  surviving 
trustees  of  the  charity  from  appointing  new  trustees  or  conveying  the  charity 
estates  in  the  mean  time.  The  trustees,  however,  pending  the  proceedings, 
appointed  new  trustees,  and  arranged  the  amount  of  the  lien  due  to  Mrs. 
Bartlett  The  points  argued  were,  as  to  the  effect  of  these  acts  of  the 
surviving  trustees  pending  the  *suit.  The  facts  will  be  found  fully  [*468] 
stated  in  the  judgment  of  the  Master  of  the  Rolls. 

Mr.  Pemberton  and  Mr.  Willcock,  for  the  relators. 

Mr.  Kindersley  and  Mr.  Stuart,  contra. 

Mr.  G.  Russell,  for  Mrs.  Bartlett. 

Mr.  Pemberton,  in  reply. 


January  18. — The  Master  of  the  Rolls  : — I  cannot  help  expressing 
very  great  regret  at  the  mode  in  which  this  matter  has  been  conducted. 
The  case  is  one  of  the  most  simple  kind  in  its  origin ;  there  was  a  charity 
which  was  to  be  administered  by  eight  persons ;  when  those  eight  persons 
were  reduced  to  four,  the  remaining  four  were  to  appoint  eight  other  trustees. 
Some  question  is  raised  whether  all  the  eight  were  to  be  new  trustees,  or 
whether  the  remaining  four  might  not  constitute  a  portion  of  the  eight :  it  is 
not  very  material  for  the  purposes  of  this  stoit  which  way  it  was :  but  the 
remaining  four  were  to  appoint  new  trustees.  About  the  middle  of  the  year 
1S35,  there  were  four  remaining :  one  of  those  four  had  the  misfortune  to  be 
affected  by  paralysis,  in  consequence  of  which,  his  mind  was,  in  some  degree 
at  least,  affected ;  and  it  had  been  considered  by  the  other  trustees,  whether 
they  ought  not  to  present  a  petition  to  the  court,  for  the  purpose  of  having  its 
assistance  in  the  appointment  of  the  new  trustees  whom  it  became  their  duty 
to  appoint.    It  is  said,  that  they  were  advised  that  they  had  not  sufficient 
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evidence  that  Mr.  P.,  who  was  the  invalid  trustee,  was  in  such  a  state  of 
mind  as  to  make  it  imperative  upon  the  court  to  interfere.    Those 
[•469]    who  adopt  that  argument  or  those  who  gave  that  *advice  seem  to 
have  totally  forgotten  the  jurisdiction  which  this  court  has,  to  inter- 
fere in  matters  of  discretion  in  these  cases  of  charity,  even  where  assistance 
may  not  be  wanted  in  aid  of  a  right.    At  the  time  when  things  stood  thus 
with  respect  to  the  trustees,  the  situation  of  the  property  was  such  as  to  be 
worthy  of  some  consideration ;  though  I  must  say,  that  considering  the  na- 
ture of  this  charity,  the  questions  which  arose  upon  it  were  of  a  very  triflng 
nature,  and  might  very  easily  have  been  settled.    There  was  a  demand  for 
costs  against  the  charity  on  the  part  of  a  person  of  the  name  of  Bartlett,  who, 
being  a  re'ator,  seems  also  to  have  been  solicitor  in  the  prosecution  of  a  for- 
mer information,  upon  which  an  order  had  been  made ;  he  had  a  considera- 
ble demand  for  costs,  under  an  order  which  had  been  made  in  that  suit  in  the 
year  1826  ;  that  suit,  however,  was  so  prosecuted,  that  the  order  was  not,  as 
it  seems,  drawn  up  till  the  year  1829.    There  was  at  the  time  a  sum  of  381/., 
the  amount  of  rents  previously  received,  which  remained  in  the  bank  in 
which  one  of  the  trustees  was  a  partner,  subject,  however,  to  be  called  out  by 
virtue  of  bankers'  notes  which  were  in  the  possession  of  the  solicitor  of  the 
late  Lord  Devon,  who  had  also  a  demand  for  costs  ;  but  setting  aside  the 
consideration  of  the  latter  demand,  there  was  on  the  one  hand  a  demand  for 
costs  on  the  part  of  Mr.  Bartlett,  who  had  the  title  deeds  of  the  charity  pro- 
perty in  his  possession,  and  on  the  other  hand,  there  was  a  sum  of  381/. 
lodged  in  the  bank,  and  also  a  sum  of  stock  remaining  in  the  Bank  of  Eng- 
land in  the  names  of  two  of  the  trustees,  which  might  have  been  a  fund  very 
properly  applicable  to  the  payment  of  those  costs.    In  this  state  of  things,  the 
information  is  filed — an  information,  which,  as  it  is  stated,  contained  no  im- 
putation of  misconduct  against  the  trustees — which  alleged  no  mis- 
[*470]    application  or  nonapplication  of  the  #charity  funds — which  did  not 
even  ask  for  an  account  of  the  trustees'  receipts  and  payments  on  ac- 
count of  the  charity,  but  which  asked,  that  new  trustees  might  be  appointed } 
that  the  lien  which  was  claimed  by  Mr.  Bartlett  (if  he  had  any  lien)  might 
be  satisfied,  and  that  the  outstanding  property  belonging  to  the  charity  might 
be  got  in.    I  do  not  think  that  there  was  any  impropriety  in  filing  that  in- 
formation ;  it  seems  to  me  to  have  been  justified  by  the  state  in  which  the 
charity  then  was.     I  wish  indeed  that  I  had  been  informed  whether,  prior 
to  the  filing  of  the  information,  application  had  been  made  to  the  remaining 
trustees,  to  see  how  far  they  would  consent  or  agree  to  do  that  which  was 
right,  without  incurring  the  expense  of  this  suit ;  as  that  is  not  stated  to  be 
so,  I  take  it  for  granted  that  no  such  prior  application  was  made,  and  we  find 
in  the  evidence  of  one  of  the  witnesses,  that  Mr.  F.  complained  that  the  in- 
formation had  been  filed  at  the  relation  of  his  friend  and  acquaintance,  and 
that  he  considered  it  was  unneighborly  and  unkind — it  is  not  material  what 
were  the  exact  words ;  the  information,  however,  was  filed,  containing  no 
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improper  charge  and  asking  for  nothing  which  the  situation  of  the  charity 
did  not  seem  to  require.  That  being  so,  and  considering  that  the  trustees 
were  themselves  in  a  state  of  difficulty  and  perplexity  with  respect  to  the  ap- 
pointment of  new  trustees,  one  is  a  little  surprised  that  they  did  not  immedi- 
ately take  advantage  of  the  information  thus  filed,  and  ask  for  the  directions 
of  the  court,  to  relieve  them  from  the  difficulties  under  which  they  then  la- 
bored. Instead  of  that,  and  upon  their  own  power  and  authority,  they  im- 
mediately proceed  in  their  own  way  to  settle  these  matters  without  the  con- 
currence, guidance,  assistance  or  protection  which  the  court  would  certainly 
have  afforded  them ;  they  come  to  some  agreement  with  respect  to 
the  claim  which  was  made  by  #Mrs.  Bartlett,  the  representative  of  [*471  ] 
her  husband,  and  to  the  funds  that  were  applicable  to  the  satisfaction 
of  that  claim ;  and  they  proceed  through  the  difficulties  which  beset  them, 
to  the  appointment  of  new  trustees  and  the  execution  of  a  conveyance  to 
those  new  trustees.  They  state  that  Mr.  F.,  whose  state  of  mind  had  been 
a  difficulty  in  their  way  before,  had  considerably  recovered  ;  and  they  took 
upon  themselves,  and  at  their  own  risk,  to  have  it  ascertained  according  to 
their  own  method,  that  Mr.  P.  bad  recovered  his  state  of  mind  sufficiently  to 
enable  him  to  perform  the  act  required  of  him.  They  have  him  examinea 
by  medical  persons,  and  having  satisfied  themselves  by  this  examination, 
they  determine  for  themselves  that  Mr.  F.  is  in  a  proper  state  of  mind  ;  and 
shortly  after  they  were  served  with  the  subpoena,  they  have  the  deeds  pre- 
pared, and  have  them  executed  in  the  beginning  of  November  ;  they  then 
put  in  their  answer,  in  which  they  state  what  they  have  done  in  that  respect, 
but  they  wholly  omit  to  state  that  they  have  made  any  arrangement  with 
respect  to  the  funds — they  conceal  from  the  relators  and  from  the  court  that 
they  had  entered  into  any  arrangement  of  that  kind.  The  case,  as  far  as  it 
was  known  to  the  relators,  appeared  in  that  respect  exactly  in  the  situation 
in  which  it  was  at  the  time  when  the  information  was  originally  filed  in  the 
month  of  October ;  the  consequence  is  this,  that  a  supplemental  information 
was  filed  stating  the  additional  fact,  which  had  been  communicated  by  the 
answer,  that  the  remaining  trustees  had  taken  upon  themselves  to  determine 
upon  the  state  of  mind  of  Mr.  F.,  and  to  determine  who  were  the  proper  per- 
sons to  be  appointed  new  trustees,  and  had  actually  executed  a  deed  for  that 
purpose.  The  consequence  of  this  mode  of  proceeding  is  certainly  very 
much  to  be  regretted,  and  if  the  costs  of  this  information  were  to  fall 
upon  the  charity,  it  would  indeed  be  very  deplorable.  *The  parties  [*472] 
proceed  into  evidence  at  great  length,  many  witnesses  are  examined 
on  both  sides,  for  the  purpose  of  inducing  the  court  to  believe  what  was  or 
what  was  not  the  state  of  Mr.  F.'s  mind— whether  he  was  in  a  state  of  mind 
competent  to  do  the  act.  In  the  next  place  evidence  is  gone  into,  at  very 
great  length,  for  the  purpose  of  showing  that  the  persons  who  were  selected 
to  be  trustees,  were  in  all  respects  proper  persons  to  be  trustees,  and  that  in 
fact  if  they  had  been  chosen  under  the  direction,  and  with  the  assistance  and 
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protection  of  the  court,  better  men  could  not  have  been  found.  This  cause 
now  comes  to  a  hearing,  enormous  expense  has  been  incurred,  and  the  ques- 
tion is,  what  is  to  be  done  for  the  good  of  the  charity  ?  In  the  first  place,  I 
am  of  opinion  that  with  respect  to  the  funds  there  ought  to  be  an  inquiry, 
whether  any  arrangemeut  has  been  made  between  the  parties  for  the  settle- 
ment of  the  lien,  and  if  there  has  been  such,  whether  it  can  be  carried  into 
effect,  and  whether  it  will  be  beneficial  to  the  charity  that  it  should  be  car- 
ried into  effect.  With  respect  to  the  appointment  of  the  trustees,  the  question 
no  doubt  is  a  very  important  one.  What  is  asked  here  is,  that  the  appoint- 
ment may  be  declared  null  and  void,  and  that  it  may  be  declared  to  be  a  con- 
tempt of  court.  Now  I  am  of  opinion  that  I  can  make  no  such  declaration 
as  to  its  being  a  contempt  of  the  court ;  but  I  am  of  opinion,  that  the  conduct 
of  the  trustees  in  making  the  appointment  of  their  own  authority,  under  all 
the  circumstances  of  the  case  and  after  the  filing  of  the  information  and  after 
they  had  been  served  with  a  subpoena,  was  on  their  part  an  extremely  im- 
proper act.  I  think  they  ought  to  have  put  in  their  answer  and  to  have  stat- 
ed the  case  truly, — to  have  stated  in  their  answer,  if  they  could  have  stated 
^  truly,  that  Mr.  F.  was  recovered,  and  was  competent  to  act ;  they 

[•473]  ought  to  have  stated  they  were  willing  to  ^appoint  new  trustees,  and 
they  ought  then  to  have  applied  to  the  court,  either  that  they  might 
be  at  liberty  to* appoint  new  trustees,  or  that  there  might  be  a  reference  to  the 
Master  for  that  purpose.  It  is  said  that  an  application  might  have  been  made 
on  the  part  of  the  relators,  but  how  could  it  ?  Did  the  defendants  state  their 
case  fairly  and  candidly  upon  the  answer,  so  as  to  enable  the  relators  to  do 
what  would  have  been  proper  upon  such  an  occasion  ?  so  far  from  it,  they 
first  of  all  attempt  to  complete  the  act,  and  then  leave  the  relators  to  such 
means  as  they  had  to  get  rid  of  it,  and  also  get  rid  of  the  deed.  I  am  of 
opinion  upon  such  a  case  as  this,  that  the  appointment  after  the  filing  of  the 
information,  though  not  to  be  considered  as  an  act  altogether  voidinitself,(a) 
did  put  the  burden  upon  the  defendants  of  proving,  and  that  by  the  strictest 
evidence,  that  what  they  had  done  was  perfectly  right  and  proper,  and  also 
imposed  on  them  the  necessity  of  paying  the  costs  of  such  proof.  They 
choose  to  take  upon  themselves  the  risk  of  doing  that  act,  and  of  withdraw- 
ing the  matter  from  the  jurisdiction  of  the  court :  as  they  thought  fit  to  do 
so,  they  are  bound  to.  prove  that  that  which  they  had  done  was  rightly  done ; 
and  I  am  of  opinion  that  according  to  the  practice  of  this  court,  the  expense 
of  bringing  forward  that  proof  should  fall  upon  them ;  and  if  the  matter  re- 
mains in  a  state  of  difficulty,  I  think  that  there  is  ample  authority  and  juris- 
diction for  the  court  to  say,  that  the  appointment  ought  not  to  stand  at  all. 
And  considering  the  whole  of  this  matter,  it  not  beiug  a  case  of  persons  who 
were  clearly  competent  in  respect  of  numbers,  or  in  which  they  might  have 
acted  if  they  had  all  been  competent, — considering  the  nature  of  this  case 

(a)  See  Webb  v.  Earl  of  Skafteibury,  7  Ve».  480. 
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and  the  evidence  which  has  been  gone  into,  and  the  circumstances 
attending  the  *appointment,  I  think  they  have  not  shown  that  the  f*474] 
appointment  was  perfectly  right  and  proper,  and  I  am  therefore  of 
opinion  that  it  ought  not  to  stand  at  all,  but  ought  to  be  set  aside,  and  it 
must  therefore  be  referred  to  the  Master  to  appoint  new  trustees.  The  case 
remains  in  the  state  in  which  it  would  have  been  upon  the  first  information, 
which,  it  appears  to  me,  was  properly  enough  filed.  The  answer  undoubt- 
edly showed  improper  conduct  on  the  part  of  the  trustees  ;  and  1  think  that 
upon  that  information,  there  must  be  the  reference  which  I  have  mentioned, 
to  inquire  as  to  the  arrangement  with  Mrs.  BaTtlett,  and  to  appoint  new  trus- 
tees :  the  costs  which  have  arisen  from  this  long  investigation,  (I  do  not,  say 
the  costs  of  the  first  information  but  of  the  second  information,)  and  of  the 
evidence  gone  into  with  respect  ,to  Mr.  F.,  and  with  respect  to  the  fitness  of 
the  new  trustees,  must  be  borne  by  the  defendants;  and  considering  the 
resolution  which  has  been  entered  into  so  improperly — that  those  costs  are  to 
be  borne  out  of  the  charity  funds — I  consider  it  my  duty  to  take  care  that 
the  costs  directed  to  be  borne  by  the  defendants  shall  be  paid  by  them  per- 
sonally ;  the  other  costs  will  be  reserved. 

His  Lordship  afterwards  gave  leave  to  the  new  trustees  who  had  been  ap- 
pointed to  propose  themselves  before  the  Master. 


•Traile  v.  Bull.  [*475] 

2839 :  July  ff,  20. 

A  plaintiff  having  obtained  an  order  of  coarse  to  amend,  after  the  time  Ranted  for  that  purpose  had 
expired,  aad  the  defendant  being  in  a  condition  to  move  to  dismiss  for  want  of  prosecution :  Held 
that  a  single  notice  of  motion  to  discharge  the  irregular  order  and  to  dismiss  the  bfll  was  not  irre- 
gular on  the  ground  of  multifariousness. 

This  was  a  motion  on  behalf  of.  the  defendant,  "  that  an  order  to  amend, 
dated  the  18th  of  May  last,  might  be  discharged  for  irregularity,  and  that  the 
bill  might  stand  dismissed  with  costs,"  under  the  following  circumstances : — 

The  defendant's  answer  was  filed  on  the  25th  of  January,  1839,  the  time 
for  excepting  under  the  fourth  general  order(a)  expired  on  the  22d  of  March. 
The  time  limited  by  the  thirteenth  general  order(fr)  for  obtaining,  without  no- 
tice, the  common  order  to  amend  the  bill,  expired  on  the  3d  of  May,  and  there 
being  but  one  defendant,  he  was,  on  the  17th  of  May,  in  a  condition  to  move 
to  dismiss  the  bill  for  want  of  prosecution  under  the  sixteenth  general  order  ;(c) 
on  the  18th  of  May,  however,  the  plaintiff  obtained  the  ex  parte  order  to 
amend  his  bill. 

Mr.  J.  Evans,  in  support  of  the  motion.  The  order  to  amend  is  clearly 
irregular,  and  the  defendant  might  have  treated  it  as  a  nullity,  De  Geneve  v. 

(«)  3  Roe,  App.  6.  (b)  2  Russ .  App.  8.  (<r)  1  Rues.  &  My.  770. 
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Hannam,(a)  or  have  moved  to  discharge  it.(ft)    The  recent  case  of  Lloyd  v. 
Waii(c)  shows  that  the  two  objects  sought  on  the  present  occasion  may  be 

joined  in  one  notice  of  motion. 
[*476]  *Mr.  Tripp}  contra.  The  notice  of  motion  is  multifarious,  seeking 
two  distinct  objects,  namely,  the  discharge  of  an  order  and  the  dis- 
missal of  the  bill.  The  defendant  having  given  notice  to  discharge  the  order 
of  the  18th  of  May,  has  thereby  recognized  it  as  an  order,  and  cannot  now 
say  it  is  a  nullity ;  until  the  order  to  amend  has  been  discharged,  which  it 
cannot  be  on  this  notice  of  motion,  the  motion  to  dismiss  cannot  be  made. 

He  stated  that  the  subject  matter  of  the  suit  was  property  limited  to  the 
separate  use  of  Mrs.  Traile  when  unmarried,  and  that  the  husband  and  wife 
had  been  joined  as  co-plaintiffs.  He  asked,  therefore,  that  the  case  might 
stand  over  until  the  Lord  Chancellor  had  delivered  judgment  in  Tullett  v. 
Armstrong,(d)  in  order  to  give  the  plaintiff  an  opportunity  of  correcting:,  if 
necessary,  the  frame  of  the  record.  That  this  had  been  done  in  England  v. 
Doums.(e) 


July  20. — The  Master  op  the  Rolls  : — The  time  for  amending  having 
expired  and  the  defendant  being  in  a  situation  to  move  to  dismiss  the  bill 
the  plaintiff  irregularly  obtained  an  order  to  amend;  and  now  the  defendant 
moves  that  that  order  to  amend  may  be  discharged,  and  that  the  bill  may  be 
dismissed  for  want  of  prosecution.  The  complaint  is,  that  it  is  irregular  to 
join  these  two  things  together.  If  the  bill  were  dismissed,  the  order  to  amend 
would  go  for  nothing  ;  why  then  should  the  notice  be  invalid  merely  becau-e 
it  asks  for  a  title  more  than  the  party  thinks  is  required  ?  I  do  not  think  it 
so  now,  nor  did  I  when  the  motion  was  originally  made;  and  it  being 
[#477]  said  there  *was  an  authority  in  point,  it  stood  over  for  the  purpose  of 
producing  it.  No  authority  has  been  produced,  and  thinking  that 
there  is  nothing  improper  in  this  motion,  I  must  grant  it ;  the  consequence  is 
that  the  plaintiffs  must  undertake  to  speed  the  cause,  unless  there  is  any  spe- 
cial  ground.  There  are  specialties  in  ttfis  case  which  create  the  difficulties 
adverted  to  by  the  plaintiff's  counsel ;  but  the  general  orders  have  pointed 
out  particular  instances  in  which  a  motion  to  dismiss  for  want  of  prosecution 
shall  not  prevail  \{g)  and  the  existence  of  a  doubt  as  to  the  proper  joinder  of 
husband  and  wife  as  co-plaintiffs  in  a  suit,  is  not  among  them.  I  think  the 
cause  ought  not  to  be  stayed  for  that  reason ;  and  the  plaintiffs  must,  therefoie, 
undertake  to  speed,  if  they  desire  to  go  on  with  the  suit. 

(a)  1  R.  &  Myl.  495.  (©)  The  King  of  Spain  ▼.  HulUtt,  1  R.  &  Myl.  7.  n. 

(c)  Before  the  Lord  Chancellor,  May  23d,  1839.  (d)  Ante,  p.  1. 

(e)  Ante,  p.  96,  and  8  Sim.  554,  n. 

(g)  Under  the  sixteenth  order  the  bill  is  to  stand  dismissed,  except  in  three  cases ;  firtt  where 
the  plaintiff  undertake!  to  speed  ;  secondly,  where  he  undertake!  to  hear  the  cauae  on  bill  and  an- 
swer ;  and  thirdly,  where  it  appears  that  the  plaintiff  is  unable  to  proceed,  by  reason  of  any  other 
defendant  not  having  sufficiently  answered,  and  that  dne  diligence  has  been  used  to  obtain  an  an- 
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•Gath  v.  Burton.  [*478] 

1839:  July  30. 

A  bequest  was  made  by  a  testator  to  his  debtor,  on  condition  of  his  paying  his  debt  before,  or  to 
his  (the  testator's;  executors  immediately  after,  his  death  ;  the  testator  afterwards  accepted  a 
composition,  and  the  remainder  of  the  debt  continued  unpaid :  Held,  that  the  legatee  was  never- 
theless entitled  to  the  legacy. 

The  testator  Francis  Marris,  by  his  will  bearing  date  the  20th  day  of  Feb- 
ruary, 1837,  amongst  other  legacies,  gave  and  bequeathed  unto  the  plaintiff 
Samuel  Gath,  the  sum  of  500/.:  and  the  said  testator  directed  that  ihe  said 
legacy  should  become  an  interest  vested  in  the  said  legatee  immediately  upon 
his  decease. 

On  the  23d  of  December,  1837,  the  testator  made  a  codicil  to  his  will,  in 
the  words  following : — "I,  Francis  Marris,  of,  &c,  do  add  this  a  codicil  to  my 
annexed  will  made  and  signed  on  the  20th  day  of  February,  1837,  contain- 
ing sixteen  sheets  and  numbered  from  1  to  16:  viz.  in  pages  3,  and  4,  of  my 
will,  I  give  and  bequeath  to  Samuel  Gath  the  sum  of  500/.  for  his  own  sole,  se- 
parate and  absolute  use  and  bene6t ;  on  the  1st  of  February,  1837, 1  lent  Sa- 
muel Gath  2000/.,  which  was  paid  him  by  my  acceptance  of  a  bill  drawn  upon 
me  at  four  months'  date,  and  accepted,  payable  on  the  4th  of  June  at  Glyn, 
Mills  <fc  Co's.,  bankers,  London  :  this  acceptance  was  to  lie  in  the  hands  of 
his  banker  in  Liverpool  until  it  became  due,  and  he  was  to  provide  for  the 
payment  of  it;  Samuel  Gath,  becoming  involved  in  his  circumstances,  was 
unable  to  take  up  this  bill ;  as  such,  I  took  it  up  in  cash  on  the  4th  of  June : 
now  my  desire  and  will  is,  that  if  the  aforesaid  Samuel  Gath  shall  pay  the 
aforesaid  2000/.  before,  or  to  my  executors  on  their  application  immediately 
after  my  death,  he  shall  receive  the  legacy  of  500/.  left  him  by  me,  but  not 
otherwise." 

On  the  19th  of  March,  1838,  the  testator,  with  other  creditors  of 
Samuel  Gath,  agreed  to  take  a  composition  *of  6s.  3d.  in  the  pound    1*479] 
on  his  debt  of  2000/.,  and  a  rateable  share  of  two  debts  which  were 
to  be  assigned  to    rustees  for  the  benefit  of  Samuel  Gath's  creditors,  in  full 
discharge  of  his  debt  against  him. 

This  agreement  was  carried  into  effect  by  a  deed  of  the  26th  of  April,  1838, 
whereby  the  testator  released  Samuel  Gath  from  the  debt  in  consideration  of 
the  amount  of  composition  paid  and  secured. 

On  the  15th  of  May,  1838,  the  testator  died,  and  his  executors  immediately 
after  his  death  applied  to  Samuel  Gath  for  payment  of  the  2000/.,  or  so  much 
as  remained  unpaid. 

To  a  bill  filed  agai  i:  t  the  executors,  containi  g  the  above  statement,  and 
praying  payment  of  his  legacy  of  500/.  with  interest,  the  executors  filed  a 
general  demurrer,  which  now  came  on  for  argument. 

Mr.  Walker,  in  support  of  the  demurrer,  argued,  first,  that  it  was  clear  that 
the  condition  had  not  been  fulfilled ;  secondly,  that  the  performance  of  the 
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condition  had  not  become  impossible,  for  the  legatee  might  still  pay  to  the 
executors  of  the  testator  the  portion  of  the  2000/.  now  remaining  unpaid ; 
and  thirdly,  that  having  regard  to  the  nature  of  the  condition  and  to  the  cir- 
cumstances, especially  the  mention  of  the  insolvency  of  the  legatee  in  the 
codicil,  it  was  evident  that  there  had  been  no  dispensation  or  waiver  of  the 
condition  imposed  by  the  codicil. 

He  .also  argued  that  the  testator  had  only  intended  to  release  his  debtor, 

qua  debtor,  and  not  as  a  person  who  was  to  take  a  bounty  under  his  will, 

upon  the  condition  of  reimbursing  the  testator's  estate  the  money 

£*480]    *which  had  been  paid  by  him  on  account  of  the  legatee.    He  cited 

Smith  v.  Cowdery^a)  Stanton,  v.  Knight\b) 

Mr.  James  Booth,  in  support  of  the  bill,  was  not  called  on  by  the  -court. 

The  Master  of  the  Rolls  : — I  think,  upon  the  true  construction  of 
this  will  and  codicil,  and  having  regard  to  what  the  testator  afterwards  did, 
that  this  legacy  is  still  payable.  He  had  become  a  creditor  of  this  legatee  to 
the  amount  of  2000/.,  and  he  directed,  that  if  the  2000/.  should  be  paid,  the 
legatee  was  to  receive  the  500/.  I  apprehend  that  he  might,  if  he  had  chosen, 
immediately  afterwards  have  forgiven  this  debt  altogether;  and  if  he  had 
done  so,  I  think  this  legacy  would  have  been  payable.  He  joined  in  the 
composition  deed,  and  forgave  the  debt  osl  certain  conditions ;  and  under 
these  circumstances,  I  think  this  legacy  ifi  still  payable,  and  the  demurrer 
mast  therefore  be  overruled.(c)[lJ 

(a)  2  Sim.  &  S.  358.  (o)  1  Simons,  462. 

(c)  See  Co.  Lit.  206,  a ;  Litt.  344 ;  i  Roper  on  Leg.  655—692 ;  Graf  don  t.  Hick*  2  Atk.  16 ; 
Aitlabie  v.  Mice,  3  Mad.  256 ;  Darley  <v.  Langworthy,  7  Brown's  P.  C.  177. 

\l]"  Where  a  Jegacy  or  devise  is  given  upon  a  condition,  either  express  or  implied,  the  legatee 
or  devisee  cannot  in  equity  be  permitted  to  take  the  benefit  thereof  without  performing  the  condi- 
tion upon  which  H  is  given.  And  if  he  receives  the  legacy,  or  enters  into  possession  of  or  disposes 
of  the 'property  devised,  without  previously  performing  the  condition,  this  court  will  compel  him  to 
perform  it. — The  case  under  consideration  is  an  ordinary  case  of  election  like  a  legacy  or  bequest 
in  lieu  of  dower.  In  such  cases,  where  the  legatee  or  denrisee  has  a  right  independent  of  the  testa- 
tor, if  the  devise  or  bequest  is  upon  condition  either  express  or  implied,  that  such  right  shall  be  re- 
linquished if  the  party  accept  of  the.  conditional  gift,  it  is  in  equity  a  relinquishment  of  the  right; 
and  this  court  will  compel  him  to  execute  a  proper  release  or  conveyance  where  it  is  necessary  to 
extinguish  the  right  at  law.  The  party  who  is  bound  to  make  the  election  is  undoubtedly  entitled 
to  a  reasonable  time  to  inquire  and  ascertain  whether  it  is  for  his  interest  to  accept  the  gift  and  re- 
linquish the  right  But  tf  he  accept  the  gift  without  waiting  to  ascertain  what  is  his  interest  in  the 
matter,  his  election  is  determined,  and  he  -cannot  afterwards  refuse  to  relinquish  the  right  on  the 
ground  that  the  gift  was  nqt  a  fair  equivalent  therefor."  Walworth,  Ch.  Spoford  y.  Manning,  6 
Paige,  383,  388,  389.  bee  further  as  to  conditional  bequests.  Millickv.  The  President  and  Guar- 
diansoftne  Asylum,  Jac.  180.  Burber  t.  Bather,  3  Myl.  &  Cr.  696,  and  n.  1.  Ibid.  Cooper  v. 
Renuen,  3  Johns.  Ch.  Rep.  382.  S-C5  Johns.  Ch.  Rep.  459.  Lenox  v.  Lenox,  10  Sim.  400. 
Morrit  .v.  Kent,  2  £dw.  Ch.  Rep  173.  As  Xo  legacy  by  creditor  to  debtor, ^see  further  Campbell 
v.  Graham,  1  Russ.  &  M.  453.    Dam*  v.  Elmes,  ante  131. 
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•Hereford  v.  Ravenhill.  [*481] 

1839  :  July  10. 

Where  testator  directs  his  personal  estate  to  be  converted  into  real  estate  for  several  purposes, 

some  of  which  fail,  the  heir  is  not,  after  satisfying  the  purposes  which  can  take  effect,  entitled 

to  the  personalty  as  being  impressed  with  the  character  of  realty. 
A  testator  directed  his  trustees  to  invest  his  personal  estate,  as  soou  after  his  death  as  a  convenient 

purchase  could  be  found,  in  a  real  estate,  and  settle  it  according  to  certain  limitations. 
Thesft  limitations  having  become  exhausted  before  the  personal  estate  bad  been  invested :    Heidi 

that  the  heir  at  law  of  the  testator  was  not  a  necessary  party  to  a  suit  to  have  the  rights  to 

the  fond  declared. 

The  testator,  Howarth  Crooke,  subject  to  the  life  estate  of  his  wife,  had 
an  absolute  power  of  appointment  over  estates  at  Holmer,  Dilwyne  and 
Lingen. 

By  his  will  he  devised  these  estates  to  his  son  Charles  for  life,  with  remainder 
to  the  first  and  other  sons  of  Charles  in  fee,  with  remainder  to  the  daughters 
of  Charles  as  tenants  in  common  in  fee,  with  similar  limitations  to  his  son 
John  and  his  issue ;  and  in  default  thereof,  the  testator  devised  the  estates  as 
follows : — that,  at  Holmer,  to  Thomas  Church  (who  died  in  the  testator's 
lifetime)  in  fee;  that,  at  Dilwyne,  to  Frances  Weare  (who  died  in  the  testa- 
tor's lifetime)  in  fee ;  and  he  devised  the  estate  at  Lingen  to  Hannah  Price  in 
fee-  The  testator  also  gave  his  ready  money  and  money  which  should  be  due 
and  owing  to  him,  save  as  therein  mentioned,  to  trustees,  in  trust,  "  as  soon 
after  his  decease  as  a  convenient  purchase  could  be  found,"  to  invest  it  in  the 
purchase  of  freehold,  leasehold  or  copyhold  hereditaments,  and  to  settle  the 
same  to  the  use  of  his  wife  for  life ;  and  after  her  decease,  upon  the  same  uses 
and  trusts  as  were  thereinbefore  declared  concerning  his  hereditaments  at 
Holmer,  Dilwyne  and  Lingen;  and  in  the  mean  time  to  lay  the  same  out  in 
the  funds  and  pay  the  dividends,  to  the  person  to  whom  the  rents  of  the  pre- 
mises to  be  purchased  would,  for  the  time  being,  belong.  And  the  testator 
gave  and  bequeathed  the  residue  of  his  goods,  chattels  and  personal  estate  to 
his  wife  absolutely. 

*The  testator  died  in  1788,  having  in  his  lifetime  sold  the  property  [*482] 
at  Lingen. 

Thomas  Church  and  Frances  Weare  both  dfed  in  the  testator's  lifetime : 
John  Crooke,  the  son,  died  in  1794,  without  issue :  Mary  Crooke,  the  widow, 
died  in  1802 :  Charles  Crook  died  in  1835,  a  bachelor  and  unmarried. 

The  personal  estate  of  the  testator,  Howarth  Crooke,  not  having  been 
invested,  and  the  ultimate  limitations  to  Thomas  Church  and  Frances  Weare 
having  failed  by  their  deaths  in  the  testator's  lifetime,  the  question  in  this 
cause  was  to  whom  t/fat  fund  belonged. 

The  heir  at  law  of  the  testator  was  not  made  a  party  to  the  cause. 

Mr.  P ember  ton,  and  Mr.  Stinton,  for  the  plaintiff,  at  the  hearing  of  the 
cause,  asked  for  a  decree  for  the  usual  accounts  of  the  personal  estate,  and  for 
inquiries.  < 
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Mr.  Collins,  on  the  part  of  the  trustees,  objected  that  the  suit  was  de- 
fective for  want  of  parties,  in  consequence  of  the  heir  at  law  of  the  testator 
Howarth  Crooke,  who  might  be  entitled  to  the  fund  as  impressed  with  the 
character  of  realty,  not  being  before  the  court.  He  cited  Cowley  v.  Hart- 
stonge/a^  and  Cooke  v.  The  Stationers1  Company\b) 

Mr.  James  Bacon  for  other  parties. 

Mr.  Pemberton  submitted,  that  whatever  doubt  might  formerly  have  ex- 
isted, the  point  had,  after  argument,  been  finally  settled  by  Sir  C.  C.  Pepys, 

in  the  case  of  Cogan  v.  Stevens,  c) 
[MS3]  *The  Master  of  the  Rolls  said  he  was  of  opinion  that  the  heir 
at  law  was  not  a  uecessary  |*irty,  because  it  had  been  decided  in  the 
case  referred  to,  that  where  a  testator  directed  his  personal  estate  to  be  con- 
verted into  real  estate  for  several  purposes,  some  of  which  failed,  his  heir  was 
not,  after  satisfying  the  purposes  which  could  take  effect,  entitled  to  the  per- 
sonalty as  being  impressed  with  the  character  of  real  estate.[lj 


Lee  v.  Fernie. 


1839 :  July  26. 

A.  B.,  being  desirous  of  voluntarily  settling  property  on  the  female  descendants  then  in  existence  of 
C.  D  ,  by  deed  reciting  this  desire  and  that  certain  persons  therein  named  were  the  only  descen- 
dants then  in  life  of  C  D.,  settled  a  part  of  the  property  on  the  persons  so  named,  and  reserved 
to  himself  a  power  of  appointing  the  remaining  part  of  the  property  amongst  such  several  per- 
sons before  named,  which,  in  default  of  appointment,  was  given  to  those  several  persons  named  ; 
he  afterwards  discovered  that  there  were  other  descendants  in  existence  of  C.  D.,  who  had  been 
omitted,  and,  to  remedy  the  omission,  he  appointed  a  part  of  the  fund  to  an  object  of  the  pow- 
er, upon  his  executing  bonds  for  the  payment  to  the  persons  newly  discovered,  of  the  amount 
when  received  :  Held,  thai  the  appointment  was  void,  aud  that  the  court  would  not,  in  a  suit  to 
have  the  rights  of  the  parties  to  the  appointed  fund  declared,  determine  whether  the  case  was 
such  as  to  entitle  the  parties  to  have  the  settlement  reformed  according  to  the  intention  of  the 
settler. 

Jean  Law  executed  a  deed  of  entail  in  1703,  and  a  deed  of  ratification 
and  confirmation  in   1707,  whereby,  subject  to  certain  limitations  of  the 

<«>  1  How,  361.  (*)  3  Myl.  &  K.  264. 

(c^  Rolls,  24th  Nov.  1835  In  this  case  Lewis  Stephens,  by  his  will,  directed  his  executors 
immediately  to  lay  out  the  sum  of  30,000/.  in  the  purchase  of  an  estate,  the  income  of  which  he 
settled  on  one  for  life,  with  remainder  to  others  in  tail,  subject  to  which  the  estate,  which  was  to 
be  purchased  and  always  run  in  the  testator's  name,  was  given  to  a  charity  ;  the  money  was  not 
laid  out  when  the  limitations  prior  to  that  to  the  charity  became  exhausted  ;  and  the  gift  to  the 
charity  being  void  under  the  statute  of  mortmain,  it  was  held  that  the  next  of  kin,  and  not  the 
heir  at  law  of  the  testator  was  entitled  to  the  fund. 

[1]  When  the  heir  is  a  necessary  party  or  not,  see  further  Champion  v.  Brown,  6  Johns.  Ch. 
Rep.  410.  Bower  v.  Idley,  6  Paige,  46.  Souillard  v.  Diao,  9  Paige,  394.  Story  v.  Fry,  1  Yo. 
&  Coll.  C.  C.  603.    Roberto  v.  Marchant,  1  Hare,  547. 
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*Lauriestown  and  Randlestown  estates,  which  failed  on  the  death  of    [*484J 

her  great  grandson  Francis  J.  W.  Law  without  issue,  "she  obliged 

her  other  nearest  heirs  whatsoever  to  sell  tho^e  estates,  and  apply  the  produce 

amongst  the  children  of  her  seven  children,  giving  oue-seventh  to  each 

stock." 

Francis  J.  W.  Law  having  become  entitled  to  these  estates,  he,  by  a  deed 
dated  the  24th  of  December,  1821,  reciting  the  deeds  of  1703  and  1707,  and 
that  he  was  seised  of  the  estate  in  fee  simple,  unfettered  by  the  reservations, 
provisions,  conditions,  limitations  and  restrictions  contained  in  the  deed  of  en- 
tail ;  and  further  reciting  that  he  was  advised  that  the  said  ratification  and 
obligation  executed  by  Jean  Law,  had  become  lapsed  by  the  operation  of  pre- 
scription, hut  that  he  was  nevertheless  desirous  of  earning  the  intentions  of 
the  said  Jean  Law  into  effect  with  respect  to  such  of  the  female  descendants 
of  the  said  Jean  Law  as  were  then  in  existence,  v.z :  the  female  descendants 
of  Andrew  Law  the  fourth  son  of  Jean  Campbell,  of  William  Lawhersecond 
son,  and  the  descendants  of  Margaret  Hay,  (all  the  female  descendants  of  the 
other  children  of  Jean  Campbell  having  failed  ;)  it  was  wilnessed,  that  Fran- 
cis J.  W.  Law  conveyed  the  estate  to  trustees,  in  trust  to  sell,  and  make  cer- 
tain payments,  and  invest  the  residue;  and  after  reserving  to  himsHf  a  life 
interest  therein,  he  gave  one-seventh  "to  James  Hugh  Grandison  and  George 
Ferule,  being  the  only  descendants  then  in  life  of  the  said  Audre  w  Law  :"  he 
then  gave  other  portions  of  the  fund  to  other  persons  specifically  named;  and 
he  reserved  to  himself  the  power  of  appointing  two-sevenths  and  two-fourths 
of  oue-seventh  of  the  fund  "to  and  amongst  the  several  persons  thereinbefore 
named,"  in  such  proportions  as  he  the  said  Francis  J.  W.  Law  should 
appoint;  and  in  default  of  appointment  #this  portion  was  given  over  [#4S5] 
to  the  persons  to  whom  the  other  part  of  the  fund  had  already  been 
given. 

After  the  execution  of  this  deed,  it  turned  out  that  James  Hugh  Grandison 
and  George  Fernie  were  not  the  only  descendants  then  in  life  of  the  said 
Andrew  Law :  and  that  George  Fernie  had  two  brothers  and  two  sisters, 
namely,  Robert  Fernie,  James  Fernie,  Margaret  Mills,  and  Jane  Fernie. 

By  a  deed  dated  the  25t!i  of  November,  1825,  Francis  J.  W.  Law  Appointed 
to  certain  persons,  who  were  objects  of  the  power,  a  portion  of  the  two- 
sevenths  and  one-half  of  another  oue-seventh  of  the  purchase  money  of  the 
estate,  which  had  then  been  sold ;  and  he  appointed  all  the  residue  thereof  to 
James  Hugh  Grandison,  for  his  absolute  use  and  benefit.  This  deed  con- 
tained a  power  of  revocation  and  new  appointment  of  the  funds  thereby  ap- 
pointed. 

By  arrangement  between  Francis  J.  W.  Law  and  James  Hugh  Grandison, 
the  latter  on  the  same  day  executed  to  the  four  persons  who  had  been  omitted 
iti  the  deed  of  December,  1821,  bonds  conditioned  for  the  payment  to  them 
of  certain  sums  of  money  as  next  mentioned.    By  the  first  of  such  bonds, 
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dated  the  25th  of  November,  1825,  James  Hugh  Grandison  became  bound  in 
the  penalty  of  1200/.  to  Robert  Fernie,  with  a  condition,  whereby,  after  reci- 
ting the  deeds  of  December,  1821,  and  November,  1825,  and  "  that  although 
the  said  trust  disposition  was  made  by  the  said  Francis  J.  W.  Law  upon  the 
express  principle  and  for  the  declared  purpose  of  providing  for  the  existing 
descendants  of  his  great  grandmother  Jean  Law  in  the  female  line,  out  of  the 
produce  of  the  said  lauds  and  hereditaments,  yet  it  then  appeared,  that 
[M86]  through  inadvertence  or  want  of  information,  four  #of  such  descend- 
ants, to  wit,  the  said  Robert  Fernie,  Jamqs  Fernie,  Margaret  Mills 
and  Jane  Fernie,  were  wholly  unprovided  for  by  the  said  trust  deed  ;  and 
further  reciting  that  the  said  Francis  John  William  Law,  being  unable  to 
supply  the  said  omissions  out  of  those  shares  of  the  said  trust  fund  which  were 
subject  to  his  appointment,  consistently  with  the  terms  of  the  said  power,  and 
the  said  James  Hugh  Grandison  being  anxious  that  the  said  trust  disposition 
should  not  be  impeached  on  account  of  such  omission,  and  that  the  wish  and 
intention  of  the  said  Francis  John  William  Law  should  be  to  a  certain  extent 
fulfilled,  he  the  said  James  Hugh  Giandison  had  voluntarily  determined  to 
appropriate  and  settle  one  moiety  of  the  residuary  fund  aforesaid  appointed  to  or 
in  favor  of  him  the  said  James  Hugh  Grandison  by  the  said  deed  poll  or  in- 
strument of  appointment,  unto  and  for  the  benefit  of  the  said  Robert  Fernie, 
James  Fernie,  Margaret  Mills  and  Jane  Fernie,  in  equal  shares  ;  and  in  fur- 
ther performance  of  such  determination,  had  entered  into  the  above  written 
bond  or  obligation,  subject  to  the  condition  thereinafter  expressed :  the  con- 
dition of  the  said  bond  was  declared  to  be,  that  if  the  said  J.  H.  Grandison, 
his  heirs,  executors  or  administrators,  should,  immediately  upon  or  within 
one  calendar  month  after  the  actual  transfer  should  have  been  made  to  him 
or  them,  fully  and  absolutely  of  the  residuary  share  of  and  in  the  trust  moneys 
and  securities  so  appointed  to  him  in  and  by  the  said  deed  poll  of  appoint- 
ment of  the  25th  day  of  November,  then  instant,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  Robert  Fernie,  his  executors,  administrators  or  as- 
signs, in  case  the  said  Robert  Fernie  should  have  survived  the  said  F.  J.  W. 
Law,  but  in  case  the  said  Robert  Fernie  should  have  died  in  the  lifetime  of 
the  said  F.  J.  W.  Law,  leaving  issue  him  surviving,  and  who  should 
[*487]  have  survived  the  said  F.  J.  W.  Law,  *then  if  the  above  bounden 
James  H.  Grandison,  his  heirs,  executors  or  administrators,  should 
pay  or  cause  to  be  paid  unto  such  issue  of  the  said  Robert  Fernie,  if  more 
than  one,  in  equal  shares  and  proportions,  such  a  sum  of  lawful  money  of 
Great  Britain,  not  exceeding  the  sum  of  600/.,  as  should  be  equivalent  to  one 
full  and  equal  eight  part  or  share  of  the  moneys,  stocks,  funds  or  securities 
which  should  become  transferable  and  be  transferred  to  the  said  James  Hugh 
Grandison,  his  executors  or  administrators,  by  virtue  of,  or  under  the  said 
deed  of  appointment,  sifch  sum  of  money  to  be  accepted  by  the  said  Robert 
Fernie,  his  executors,  administrators  or  assigns,  or  his  or  their  issue,  in  full 
satisfaction  of  his  or  their  claims  and  demands  upon  the  before-mentioned 
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estate  or  the  proceeds  thereof,  under  the  said  deed  of  ratification  and  obligation 
executed  by  the  said  Jean  Campbell  as  aforesaid,  or  otherwise  howsoever,  the 
said  bond  should  be  void,  otherwise  should  remain  in  full  force,  virtue  and 
effect 

Similar  bonds  were  given  to  James  Fernie,  Margaret  Mills  and  Jane  Fer- 
nie. 

The  bonds,  when  executed,  were  delivered  by  Francis  J-  W.  Law  to  his 
solicitor,  with  directions  to  him  not  to  deliver  the  same  to  the  respective 
obligees  therein  named,  until  James  Hugh  Grandison  should  be  in  the  actual 
possession  of  the  funds  to  which  he  was  to  become  entitled  under  the  deed 
of  appointment. 

This  bill  was  filed  by  two  of  the  trustees  of  the  deed  of  December,  1821, 
to  have  the  rights  of  the  parties  declared  as  to  a  sum  of  3205/.  6s.  3d.,  three 
per  cent,  reduced,  part  of  the  purchase  money,  which  had  been  reserved  to 
answer  doubtful  claims,  and  particularly  the  claims  of  parties  under 
the  deed  of  appointment  of  "November,  1826,  and  the  bonds  given  [*488] 
by  Grandison  to  the  four  persons  named. 

Mr.  Pemberton  and  Mr.  Bacon,  for  the  plaintiffs,  and  Mr.  Tinney,  Mr. 
Girdlestone  and  Mr.  Jeremy,  for  other  parties,  contended,  that  though , Gran- 
dison was  an  object  of  the  power,  and  an  appointment  to  him  unfettered 
with  any  condition  would  have  been  good,  yet,  the  appointment,  having  been 
made  on  the  understanding  that  the  appointed  fund  should  be  handed  over  to 
persons  who  were  not  objects  of  the  power,  was  invalid  :(a)  it  was  an  at- 
tempt to  do  indirectly,  that  which  Francis  J.  W.  Law  had  not  the  power  of 
doing  directly. 

Mr.  Richards,  and  Mr.  Glasse,  for  the  obligees  of  the  bonds,  contended 
that  the  settlor  of  the  property  clearly  intended  to  include  them  in  the  deed 
of  December,  1821,  and  to  secure  them  a  portion  of  the  property,  and  either 
through  inadvertence  or  want  of  proper  information  on  the  subject  they  had 
been  omitted.  That  if  the  settlor,  when  he  discovered  the  error,  had  come 
to  this  court,  it  was  clear  that  upon  the  same  evidence  the  deed  would  have 
been  reformed,  and  the  names  of  these  persons  would  have  been  introduced, 
as  was  done  in  Barstow  v.  Kilvingtan,(b)  and  Jenkins  v  Quinchant  ;{c)  so 
that  these  parties  were,  equitably,  objects  of  the  power. 

That  equity  looked  only  to  the  substance  of  an  appointment,  and  under  a 
power  to  appoint  to  issue  held  an  appointment  made  upon  marriage  to  the 
husband  of  such  issue  to  be  good ;  Routledge  v.  Dorril.(d)    That  a 
•power  reserved  by  the  owner  of  the  estate  making  a  voluntary  set-    [*489] 
lenient  should  be  construed  liberally,  Madison  v.  Andrew  ;(e)  and 
there  appeared  some  acquiescence  in  this  case  on  the  part  of  the  persons  in- 

(«)  See  Daubeny  v.  Cockburn,  1  Mer.  626 ;  Farmer  v.  Martin,  2  Sim.  502 ;  Arnold  y.  Hard- 
wieke,  7  Sim.  343  ;  Palmer  v.  Wheeler,  2  Ball.  &  B.  18.    [2  Sim.  512,  n.  1.   2  Keen,  361,  n  1] 

(A)  5  Vee.  593.  (c)  Ibid.  596,  n. 

'    (d)  2  Vee.  Jud.  357 ;  and  Hewitt  v.  Lord  Dacre,  2  Keen,  622.  (e)  1  Ve*.  een.  60. 
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terested  in  default  of  appointment,  which  should  have  some  weight ;  An- 
derson v.  Dawson. (a) 

Mr.  Kindersley,  Mr.  Sidebottom  and  Mr.  Moor,  for  other  parties. 

Mr.  Pemberton  in  reply. 

The  Master  of  the  Rolls  : — It  appears  that  Francis  J.  W.  Law,  hav- 
ing become  entitled  to  the  property,  or  conceiving  hipiself  to  be  entitled  to  it, 
executed  this  deed  of  December,  1821 ;  .and  there  can  be  no  doubt  but  that  he 
intended  to  provide  for  ail  the  descendants  of  Jean  Law  there  referred  to :  he 
thought  he  had  discovered  them  all,  and  he  intended  to  provide  for  all ;  but 
referring  to  them  by  name,  he  made  this  provision  for  them  [his  Lordship 
stated  it,]  and  retaining  to  himself  the  power  of  appointing  two-sevenths  and 
two-fourths  of  one-seventh  "  to  and  amongst  the  several  persons  thereinbe- 
fore named ;"  the  persons  before  named,  and  no  others,  were  the  persons  to 
whom  he  reserved  the  power  of  appointing  this  portion  of  the  fund,  and  in 
default  it  was  settled  in  the  manner  there  mentioned. 

Some  time  after  the  execution  of  this  deed,  he  discovered  that  he  had  not 
provided  for  all  the  persons  he  intended — he  discovered  four  other  persons, 
the  brothers  and  sisters  of  George  Fernie ;  and  he  then  executed  the 
[*490]  deed  of  November,  1825,  and  he  appointed  a  portion  #of  the  fund  to 
Grandison  absolutely.  I  think  that  on  this  deed  there  is  nothing  to 
show  that  the  appointment  was  not  good,  because  it  was  made  to  persons  all 
of  whom  were  named  in  the  deed  of  1821.  On  the  same  day  on  which  the 
deed  was  executed,  four  bonds  were  executed  by  Grandison  to  the  four  per- 
sons who  had  been  discovered  to  be  the  descendants  of  Jean  Law,  which 
recites — [his  Lordship  read  the  words.] 

Mr.  Law  did  not  think  fit  to  rely  upon  that  appointment  and  that  volun- 
tary disposition,  and  therefore  he  took  these  several  obligations  from  Mr. 
Grandison,  that  he  would,  after  the  transfer  and  payment  was  made  to  him, 
pay  the  several  sums  of  money  to  the  several  persons  to  whom  the  bonds 
were  given.  What  then  was  this,  but  an  intention  on  the  part  of  Mr.  Law 
to  make  the  appointment  substantially  and  in  effect  for  the  benefit  of  persons 
not  before  named  in  that  deed  ?  That  clearly  was  his  intention,  and  having 
made  an  appointment  in  favor  of  Mr.  Grandison,  he  immediately  subjects 
him  to  these  several  obligations, — that  is,  he  was  intending  to  do  indirectly 
that  which  he  had  been  advised  he  could  not  do  directly.  Now,  it  certainly 
seems  a  hard  thing  that  he,  the  author  of  this  gift  and  the  owner  of  this 
property,  could  not  do  this ;  but  he  had  declared  a  trust — he  had  said  that  it 
should  belong  to  certain  persons — that  the  power  he  had  reserved  should  be 
exercised  for  the  benefit  of  certain  persons  only :  and  I  quite  agree  with  those 
who  advised  him,  that  it  was  not  competent  for  him,  of  his  own  authority, 
tc  alter  that  destination  of  his  property.[l] 

(a)  15Ves.  532. 

[1]  "A  declaration  of  trust  is  considered  in  a  court  of  equity  as  equivalent  to  a  transfer  of  the 
legal  interest  in  a  court  of  law  ;  and  if  the  transaction  by  which  the  trust  is  created  is  complete,  it 
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With  respect  to  the  bonds,  I  do  not  think  it  very  clearly  appears  in  evi- 
dence what  was  done  with  them.  I  think  they  were  received  by  the  tes- 
tator, and  then  deposited  with  the  ^solicitor ;  there  they  still  remain. 
*Mr.  Grandison,  therefore,  was  not  to  have  this  obligation  imposed  f*491] 
upon  him,  till  the  gift  took  effect,  according  to  the  directions  of  the 
deed.  Now  it  is  said,  and  it  has  been  certainly  very  ingeniously  argued, 
that  Mr.  Law  himself  would  have  been  entitled  to  have  had  this  settlement 
corrected :  I  will  not  say  that  he  might  not ;  but  that  is  not  the  question  now 
before  me ;  the  only  question  is,  whether,  taking  the  deed  as  it  is,  the  power 
was  duly  executed.  I  am  of  opinion  that  the  power  was  not  duly  executed, 
and  that  I  cannot  act  upon  any  notion  that  I  might  form  in  this  suit,  where 
the  question  is  not  agitated,  how  that  settlement  would  have  been  dealt  with 
if  the  question  had  been  raised,  or  whether  it  would  have  been  corrected  if  a 
proper  case  had  been  made  out. 

The  next  point  is  upon  what  took  place  afterwards.  An  offer  seems  to 
have  been  made,  that  if  the  parties  would  agree  to  accept  what  was  intended 
for  them  by  Mr.  Fernie  within  a  limited  time,  they  should  have  it.  It  is 
exceedingly  to  be  lamented  that  they  did  uot  accept  that  offer ;  but  in  conse- 
quence of  that  offer  not  having  been  accepted,  it  became  necessary  to  institute 
this  suit,  to  try  the  strict  rights  between  the  parties :  this  diminishes  the 
regret  It  is  clear  Mr.  Law  meant  this  for  them,  and  it  is  painful  to  see  them 
deprived  of  it ;  but  having  refused  to  accept  that  which  was  offered,  they  must 
now  be  content  to  abide  by  that  which  the  law  gives  them.  I  am  of  opinion 
that  the  power  is  not  duly  executed,  and  the  property  therefore  goes  as  in 
default  of  appointment ;  all  parties  should,  however,  have  their  costs. 


•Parker  v.  Burney.  [M92] 

1839  :  April  30,  May  4. 

One  of  two  executors  appearing,  from  the  proceedings  in  the  cause,  to  be  a  trustee  within 
the  meaning  of  the  1  W.  4,  c.  60,  of  a  fund  standing  in  the  testator's  name,  and  it  being  proved 
by  affidavit  that  he  was  living  out  of  the  jurisdiction,  the  court,  without  a  reference  to  the  Mas- 
ter, made  an  order  under  this  act  for  the  transfer  of  the  fund  by  his  co-executor. 

Elizabeth  Somerville  was  the  sole  executrix  of  the  testator,  Hugh 
Somerville. 

Elizabeth  Somerville,  by  her  will,  appointed  William  Burney,  and  John 
Hinman  ber  executors,  who  after  her  death,  proved  her  will. 

will  not  be  disturbed  for  want  of  consideration.  If  this  had  been  a  transaction  resting  on  an  agreement, 
not  conferring  the  legal  interest — if  it  had  been  an  executory  contract,  this  court  in  the  absence  of 
consideration,  would  not  have  given  effect  to  it ;  but  if  what  has  been  done  is  equivalent  to  a  trans- 
fer of  the  legal  interest,  the  parties,  in  whose  favor  the  trust  is  created,  are  entitled  to  have  the 
benefit  of  it  in  this  court,  and  1  am  of  opinion  that  this  deed  gives  an  interest  to  the  plaintiffs  which 
does  so  entitle  them."  Lord  Langdale,  M.  R  ,  Collinson  v.  Pattrick,  2  Keen,  134,  and  see  n.  1,  ibid. 
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The  questions  in  the  cause  arose  on  the  construction  of  the  very  obscure 
will  of  the  testator,  Hugh  Somerville,  a  portion  of  whose  estate  consisted  of 
funds  standing  partly  in  his  own  name,  ajid  partly  in  the  name  of  bis  execu- 
trix, Elizabeth  Somerville. 

At  the  hearing  of  the  cause  on  the  13th  of  December,  1838,  the  rights  of 
the  parties  had  been  ascertained ;  and  William  Barney  being  out  of  the  juris- 
diction, the  case  now  came  on  upon  petition,  praying  for  a  distribution  of 
the  funds,  and  praying  also  that  John  Hinxman  alone,  on  behalf  of  himself 
and  William  Burney,  might,  under  the  1  W.  4,  c  60,  be  directed  to  transfer 
the  funds. 

It  was  proved,  by  an  affidavit  now  produced,  that  William  Burney  was 
living  out  of  the  jurisdiction. 

Mr.  Richards,  in  support  of. the  petition,  asked  that  the  order  for  a  transfer 
might  be  made  at  once,  without  a  reference  to  the  Master,  as  it  appeared,  by 
the  proceedings  in  the  cause,  that  William  Burney  was  a  trustee  within  the 
meaning  of  the  act,  and  as  it  was  proved  by  the  affidavit  that  he  was  out  of 

the  jurisdiction. 
[*493]  *The  Master  op  the  Rolls  : — The  money  in  question  forms 
a  fund  to  be  administered  in  this  suit,  and  I  think  I  can  make  the 
order  at  once  ;  the  order,  however,  must  state,  that  it  appears,  from  the  pro- 
ceedings in  the  cause,  that  William  Burney  is  a  trustee  within  the  meaning 
of  the  act,  and  from  the  affidavit,  that  he  is  living  out  of  the  jurisdictional] 


Boswell*.  Tucker. 


1839 ;  March  25. 

The  provisional  assignee  of  an  insolvent  debtor  having  been  made  a  defendant  to  a  suit  by  a 

mortgagee  to  foreclose  the  insolvent  and  those  claiming  under  him,  Held  to  be  entitled  to  hie 

costs,  to  be  paid  by  the  plaintiff,  who  was  to  add  them  to  his  security. 

This  was  a  bill  for  foreclosure :  the  mortgagor  had  taken  the  benefit  of 
the  insolvent  debtors'  act,  and  no  creditor's  assignee  having  been  appointed, 
Mr.  Sturgis,  the  provisional*  assignee  of  the  insolvent  debtor,  was  made  a 
party  defendant. 

By  his  answer  he  stated,  "  that  he  did  not  claim  any  right  or  interest  in 
the  matters  in  question  in  this  suit,  •  other  than  such  (if  any)  as  might  be 

[1]  For  cases  in  which  orders  have  been  made  without  reference,  see  Lippiat  v.  Holley,  ante 
423.  Ex  parte  Farrow,  1  Ross.  &  M.  112;  and  cases  cited  n.  2,  ibid.  CoHerr.  Coster,  9 
Sim.  604.  Attorney  General  v.  Brandreth,  1  Yo.  &  Coll.  C.  C.  200 ;  so,  the  court  may  itself 
correct  a  mere  matter  of  computatiqn  in  a  report,  without  sending  it  back  to  the  Master  to  be  re* 
viewed.  Bogart  v.  Furman,  10  Paige,  496.  Taylor  v.  Read,  4  Paige,  568.  1  Barb.  Cb. 
Pract.  557.  But  Sugden,  Ld  Ch.,  refused  to  appoint  new  trustees  without  a  reference.  /" 
the  matter  of  Roche,  1  Conn.  &  Law.  306. 
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vested  in  him  as  such  provisional  assignee  as  aforesaid,  in  trust  for  the  bene- 
fit of  the  creditors  of  the  said  insolvent  debtor  f  and  submitted,  "that  he 
was  entitled  to  be  paid  by  the  said  complainant,  or  in  such  other  manner  as 
this  court  might  be  pleased  to  direct,  all  the  costs,  charges  and  expenses  in- 
curred by  him  in  respect  of  this  suit." 

Mr.  Reynolds,  for  Mr.  Sturgis,  asked  that  the  plaintiff  might  be  ordered 
to  pay  his  costs  of  suit,  on  the  authority  of  Peak  v.   Gribbon,(a) 
Woodward  v.  *Haddvn,{b)  and  Weaving  v.  Count,(c)  urging,  that    [*494] 
as  a  mere  ministerial  officer  under  the  insolvent  debtor's  court,  and 
having  no  interest,  he  ought  to  have  these  costs. 

Mr.  Pemberton  and  Mr.  Hallett,  for  the  plaintiff. 

Mr.  Kindersley  and  Mr.  Goodeve,f or  other  parties. 

The  Master  of  the  Rolls  : — I  think  I  mnst  allow  these  costs,  though 
J  confess  1  do  not  perfectly  understand  the  reasoning  of  the  cases  cited.  It 
would  be  perfectly  right  in  a  case  where  it  is  clear  that  the  assignee  has 
nothing  in  his  hands  to  pay  his  costs.  Even  if  he  should  afterwards  receive 
any  assets,  it  would  seem  that  they  would  be  the  proper  fund  out  of  which 
to  pay  his  costs.    I  give  the  costs  because  the  cases  authorize  it.[l] 


The  common  decree  for  a  foreclosure  was  made,  and  it  was  ordered  that 
the  plaintiff  should  pay  Sturgis's  costs,  and  add  them  to  bis  security. 


*Bainbrigge  v.  Blair.  [*495] 

1839:  May  28. 

The  bankruptcy  of  a  trustee  is  a  sufficient  ground  for  bis  removal  from  that  office,  although  he  has 
obtained  his  certificate,  and  the  trust  property  is  in  the  hands  of  a  receiver.  • 

Mr.  Pemberton  and  Mr.  James  Russell,  in  this  case,  asked  for  the  ap- 
pointment of  three  new  trustees,  in  the  place  of  three  trustees  appointed  by 

(a)  2  Russ.  &  Myl.  354  (6)  4  Sim.  606.  (c)  6  Sim.  439. 

[1]  Lord  Langdale's  scruples  as  to  allowing  costs  to  the  assignee  in  cases  like  the  above,  have 
been  sustained  by  other  judges  in  subsequent  decisions,  and  it  seems  to  be  now  settled,  that  he  is 
act,  under  ordinary  circumstances,  entitled  to  them.  In  Thompson  v.  Kendall,  (1840,)  9  Sim. 
397,  Shadwell,  V.  C,  allowed  the  assignee  of  an  insolvent  mortgagor  his  costs,  who  had  disclaim- 
ed, was  willing  to  release  to  the  mortgagee,  and  had  distributed  the  assets  of  the  insolvent  among  the 
creditors,  but  notwithstanding  was  compelled  by  the  plaintiff  to  come  to  a  hearing.  These  were 
equitable  circumstances  for  allowing  costs,  without  placing  the  allowance  upon  any  general  rule. 
And  in  a  still  later  case,  (in  which  Boewellf.  Tucker  was  cited,)  Appleby  v.  Duke,  (1842,)  1 
Hare,  303,  Wigram,  V.  C,  proceeding  as  well  on  general  principles  as  the  case  of  Hunter  v: 
Pugk,  before  Lord  Cottenham,  (ibid.  307,  note,)  refused  the  provisional  assignee  costs  from  the 
plaintiff  The  material  part  of  the  judgment  of  the  Vice-Chancelor,  is  quoted  by  the  Editor,  9 
Sim.  400,  n.  1.  A  similar  decision  was  made  in  Cash  v.  Belcher,  1  Hare,  310.  And  see  Collins 
▼.  Shirley,  I  Russ.  At  M.  338,  and  n.  1,  2,  ibid. 
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the  will  of  the  testator :  the  ground  for  the  removal  of  one  of  the  trustees  was 
that  he  had  become  bankrupt. 

Mr.  Wright,  for  the  bankrupt  trustee,  objected  to  his  being  removed.  He 
argued  that  there  was  not  a  sufficient  reason  for  his  removal,  the  bankrupt 
having  obtained  his  certificate  in  1836,  the  trust  estate  not  •  having  lost  any 
thing  by  his  bankruptcy,  and  there  being  no  fear  of  any  future  loss,  as  the  es- 
tate was  in  the  hands  of  a  receiver ;  secondly,  he  objected,  that  the  testator 
having  by  his  will  given  to  the  trustee  certain  benefits  attached  to  his  office, 
he  ought  not  to  be  deprived  of  them. 

Mr.  Kinder fiey,  Mr.  Piggott,  and  Mr.  &.  Sharpe,  for  other  parties. 

Mr.  Pemberton,  in  reply,  said  that  the  fact  of  the  trustee  not  being  a  res- 
ponsible person  was  a  sufficient  ground1  for  his  removal  from  the  office. 

The  Master  op  the  Rolls  : — I  think  this  gentleman  having  become  a 
bankrupt  ought  to  be  removed  ;  but  it  must  be  done  without  prejudice  to 
any  interest  he  may  claim  under  the  will.(a)[l] 


1*496]  *Lindo  v.  Lindo. 

1839 :  July  4. 

A  release  though  unlimited  in  its  terms,  held,  from  the  recitals  and  context,  to  operate  only  as  to  a 
particular  sum  mentioned  in  the  recitals. 

An  intestate  at  his  death  was  indebted  to  D.  M.  in  1687/.;  disputes,  however,  arose  between  the 
administrator  and  next  of  kin  as  to  the  legality  of  the  debt,  and  an  agreement  was  come  to  be- 
tween them  and  the  brother  of  the  intestate,  whereby,  reciting  that  -all  the  property  had  been 
got  in  and,  excluding  the  disputed  debt,  amounted  to  533/.;  that  doubts  having  arisen  as  to  the 
validity  of  that  debt,  and  that  being  desirous  of  maintaining  the  good  fame  and  character  of  the  de- 
ceased, the  three  parties  had  agreed  to  waive  all  questions  as  to  the  validity  of  the  debt,  and 
raise  a  fund  to  make  good  the  deficiency  ;  that  the  next  of  kin  had  agreed  "  to  relinquish  all 
claim  to  any  residue  or  surplus  ;"  that  the  intestate's  brother  should  furnish  384/.  towards  pay- 
ment of  the  debt,  and  the  administrator  should  make  good  all  the  residue.  It  was  witnessed  that 
the  next  of  kin  released  to  the  administrator  all  his  right,  &c,  to  the  personal  estate  of  the  intes- 
tate, as  his  next  of  kin  or  otherwise,  the  brother  covenanted  to  pay  his  part,  and  the  administra- 
tor covenanted  to  pay  the  residue  out  of  his  own  money,  and  also  to  pay  all  other  debts,  d&c.,  of 
the  intestate.  The  debt  was  paid,  and  other  funds  afterwards  fell  into  the  intestate's  estate : 
Held,  that  the  administrator  was  not,  under  the  release,  entitled  thereto. 

David  Lindo  in  his  lifetime  carried  on  business  in  partnership  with  his 
brother  Abraham  Lindo,  and  Moses  da  Costa  Lindo :  he  died  intestate  in 

(a)  This  may  be  done  by  petition.    See  6  G.  4,  c.  1 6,  s.  79. 

[1]  New  trustees  having  been  appointed  in  this  case,  the  receiver  was  discharged,  the  trustees 
undertaking,  without  entering  into  recognizances,  to  receive  and  to  pass  their  accounts  half  yearly 
before  the  Master,  in  the  same  way  as  the  receiver.  3  Beav.  421.  Bankruptcy  of  a  trustee  is 
"  becoming  unfit"  to  act  in  trusts  within  the  words  of  a  power  to  appoint  new  trustees.  In  the 
Matter  of  Roche,  I  Conn.  &  Law.  306.  If  a  trustee  has  been  guilty  of  a  breach  of  trust,  and  is  in- 
solvent or  irresponsible,  the  court  will  remove  him.  Van  Eppt  v.  Van  Eppi,  9  Paige,  238  ;  and 
see  1  Rev.  Stat  of  N.  Y.f  (2d  ed )  724,  §  70. 
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1819)  leaving  his  father,  Moses  Lindo,  his  sole  next  of  kin,  whereupon  Mo- 
ses da  Costa  Lindo,  on  the  renunciation  of  Moses  Lindo,  became  his  admin- 
istrator. 

David  Lindo,  at  his  death,  was  indebted  to  several  persons,  and,  amongst 
others,  to  Daniel  Mocatta,  in  the  sum  of  1687/.  10s.,  as  acceptor  of  three  bills 
of  exchange ;  this  sum  had  been  lent  by  Daniel  Mocatta  to  David  Lindo,  to 
enable  him  to  pay  losses  incurred  by  him  in  speculations  in  the  funds,  which 
were  stated  to  have  been  of  an  illegal  nature.  Moses  da  Costa  Lindo  was  to 
become  surety  for  this  sum,  and  for  that  purpose  he  endorsed  these  bills. 
David  Lindo,  by  a  memorandum,  authorized  and  enjoined  his  representatives 
to  pay  Moses  da  Costa Xiindo  all  that  might  be  due  in  respect  thereof. 

*The  assets  of  the  intestate,  David  Lindo,  were  possessed  by  his  ad-    [*497] 
ministrator,  Moses  da  Costa  Lindo,  who  paid  all  the  claims  thereon,  ex- 
cept the  debt  due  to  Daniel  Mocatta,  and  there  then  remained  in  the  hands  of  the 
administrator  a  balance  of  458/.  7s.  3d. ;  but  supposing  the  debt  due  to  Daniel 
Mocatta  to  be  payable  out  of  the  assets  of  David  Lindo,  his  estate  would  have 
been  considerably  deficient.    Moses  da  Costa  Lindo  having  furnished  Moses 
Lindo  with  an  account  of  the  estate  of  the  intestate,  in  which  he  included 
the  debt  due  to  Daniel  Mocatta,  and  thus  showing  a  deficiency,  Moses  Lindo 
objected  thereto,  and  insisted  on  having  that  item  struck  out,  alleging  that  the 
sum  was  not  a  legal  debt  which  could  be  recovered  against  the  estate  of  David 
Lindo,  and  that  it  ought  not,  therefore,  to  be  charged  against  his  estate. 
Considerable  discussion  took  place  on  the  matter,  and  ultimately  the  objected 
item  was  struck  out,  and  another  account  omitting  it  rendered ;  the  parties 
seemed  to  have  come  to  an  arrangement,  by  which  it  was  agreed,  that  the 
balance  of  458/.  7s.  8rf.  should  be  applied  toward  payment  of  the  1687/.  10s.} 
and  that  Moses  da  Costa  Lindo  and  Abraham  Lindo  should  pay  the  remainder. 
The  debt  due  to  Daniel  Mocatta  was  accordingly  charged  in  the  books  of 
Abraham  Lindo  and  Moses  da  Costa  Lindo  to  the  brokerage  account  as  a  loss, 
and  a  sum  of  458/.  7s.  8d.  was  carried  to  the  credit  of  Moses  Lindo  in  a  cash 
'  account  kept  with  Abraham  Lindo,  and  Moses  da  Costa  Lindo,  and  the  same 
amount  was  charged,  in  the  account  of  David  Lindo's  estate,  as  a  payment 
to  Moses  Lindo. 

These  entries  were  made  on  the  6th  of  March,  1820,  and  on  the  same  day 
an  entry  was  made  in  one  of  the  books  of  account  of  Abraham  Lindo  and 
Moses  da  Costa  Lindo,  by  one  of  their  clerks,  stating  the  agreement  already 
mentioned  ;  this  entry  was  signed  by  Moses  Lindo  to  signify  his  ap- 
proval of  it,  he  thereby  *"  giving  up  all  claims  and  pretensions  [#498J 
whatsoever  against  the  said  Moses  da  Costa  Lindo  as  administra- 
tor of  his  late  son,  458/.  7s.  8d."  This  entry  was  alleged  to  have  been  made 
without  the  concurrence  of  Moses  da  Costa  Lindo. 

The  agreement  was  carried  into  effect  by  an  indenture,  dated  the  17th  of 
March,  1820,  and  made  between  Moses  Lindo  of  the  first  part,  Abraham 
Lindo  of  the  second  part,  and  Moses  da  Costa  Lindo  of  the  third  part ;  and 
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after  reciting  the  partnership,  the  death  of  David  Lindo,  and  that  letters  of 
administration  were  obtained  by  Moses  da  Costa  Lindo,  upon  the  renuncia- 
tion of  his  father,  his  sole  next  of  kin,  "  and  that  the  said  Moses  da  Costa 
Lindo  had,  under  and  by  virtue  of  the  said  letters  of  administration,  collected, 
got  in  and  received  and  converted  into  money  all  the  outstanding  property 
and  effects  of  the  said  David  Lindo ;"  and  after  reciting  the  debt  due  from 
David  Lindo  to  Daniel  Mocatta;  upon  bills  which  w«re  not  then  due,  it  recited 
as  follows  :  "  And  whereas  the  assets  of  the  said  David  Lindo  came  to  the 
hands  of  the  said  Moses  da  Costa  Lindo  as  administrator  as  aforesaid,  and 
which  are  all  the  assets  of  the  said  David  Undo,  will  be  more  than  suffi- 
cient to  answer  and  pay  his  debts  and  funeral  and  testamentary  expenses, 
exclusive  of  the  said  three  acceptances,  by  the  sum  of  533/.  is.  8tf.,  which 
sum  of  533Z.  7s.  8tf .  would,  therefore,  in  case  no  claim  in  respect  of  such 
acceptances,  go  to  and  become  the  property  of  the  said  Moses  Lindo,  as  his 
sole  next  of  kin  ;  and  whereas  doubts  have  arisen,  whether  the  said  bills  of 
exchange  are  valid  and  legal  charges  against  the  estate  of  David  Lindo,  the 
consideration  thereof  being  moneys  borrowed  for  the  purpose  of  paying 
differences  upon  stock  transactions  prohibited  by  the  statute  7  Geo.  II.; 

but  inasmuch  as  all  the  parties  to  this  indenture  are  desirous  of  main- 
[M99]    taining  and  holding  up  the  good  fame  *and  character  of  David  Lindo 

and  discharging  his  debts  in  full,  they  have  mutually  and  recipro- 
cally agreed  with  each  other  to  waive  all  questions  respecting  the  validity  of 
such  bills  of  exchange  and  the  consideration  thereof,  and  to  raise  a  fund  for 
making  good  the  deficiency  of  the  assets  of  David  Lindo,  in  manner  follow- 
ing: that  is  to  say,  that  Moses  Lindo  should  relinquish  all  claims  to  any 
residue  or  surplus  of  the  estate  and  effects  of  David  Lindo  as  his  next  of 
kin ;  and  that  Abraham  Lindo  should  pay  or  allow  in  account  to  Moses  da 
Costa  Lindo,  the  sum  of  384/.  2s.  towards  the  payment  and  discharge  of  the 
said  debts;  that  Moses  da  Costa  Lindo  should  pay  and  make  good  all  the 
residue  of  such  debts,  and  of  the  funeral  and  testamentary  expenses  of  David 
Lindo ;  and  that  a  sum  of  384/.  2s.  should  be  applied  as  before  mentioned, 
out  of  the  moneys  in  the  hands  of  Moses  da  Costa  Lindo  belonging  to  Abra- 
ham Lindo,  as  his  share  of  the  partnership  profits.  It  was  witnessed,  that 
Moses  Lindo,  Abraham  Lindo  and  Moses  da  Costa  Lindo  mutually*  cove- 
nanted with  each  other,  that  they  would  together  raise  a  furtd  for  payment 
and  discharge  of  all  the  debts  and  funeral  and  testamentary  expenses  of  David 
Lindo  in  manner  and  in  the  proportions  before  mentioned :  and  Moses  Lindo 
in  consideration  of  the  natural  love  and  affection  which  he  had  and  bore  to 
David  Lindo  during  his  life,  and  of  the  respect  which  he  then  bore  to  his 
memory,  and  in  consideration  of  the  covenant  and  agreement  of  Moses  da 
Costa  Lindo  thereinafter  contained,  remised,  released  and  quitted  claim  unto 
Moses  da  Costa  Lindo,  and  to  all  and  every  future  personal  representative 
or  representatives  of  David  Lindo,  all  his  right  and  interest,  property,  ben- 
efit, claim  and  demand,  of,  in  or  to  the  personal  estate  and  effects  of  David 
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Lindoy  as  next  of  kin  of  David  Lindo,  or  otherwise  howsoever :  and  Abra- 
ham Lindo  covenanted  with  Moses  da  Costa  Lindo  to  contribute  towards  the 
liquidation  of  the  debts,  &c.,  of  David  Lindo,  and  of  the  said  three 
several  bills  of  ^exchange,  the  sum  of  384/.  2s. :  and  Moses  da  Costa  1*500] 
Lindo,  in  consideration  of  the  release  thereinbefore  contained  on  the 
part  of  Moses  Lindo,  and  of  the  covenant,  &c.,  of  Abraham  Lindo,  covenanted 
with  Moses  Lindo  and  Abraham  Lindo,  that  he  would,  by  means  of  the 
assets  of  David  Lindo  come  to  hi*  hands  as  administrator  as  aforesaid,  and 
of  the  sum  of  384/.  2s.  so  agreed  to  be  paid  and  contributed*  by  Abraham 
Lindo,  and  as  to  the  residue,  by  and  out  of  his  own  moneys,  pay  the  said 
three  several  bills  of  exchange  when  due,  and  all  other  the  just  and  law- 
ful debts  of  David  Lindo,  and  his  funeral  and  testamentary  expenses ;  and 
it  was  thereby  provided,  that  Moses  da  Costa  Lindo  should  not  be  compelled 
to  pay  any  claims  in  respect  of  any  speculations  in  the  funds,  or  any  other 
species  of  gambling-  prohibited  by  statute. 

The  three  bills  of  exchange  were  duly  paid  by  JYloses  da  Costa  Lindo. 

In  January,  1837,  upon  the  death  of  David  Lindo's  mother,  a  sum  of  1333/. 
6*.  8d.  3  per  cent,  consols  fell  in  to  the  estate  of  David  Lindo,  and  which  his 
administrator  became  entitled  to  receive. 

This  bill  was  filed  for  the  administration  of  the  estate  of  Moses  Lindo  who 
had  died,  and  it  raised  the  question  whether,  under  the  general  terms  of  the 
release  of  1820,  Moses  da  Costa  Lindo  was  entitled  to  retain  this  1333/.  6*. 
8d.  stock  for  his  own  benefit,  or  held  it  in  trust  for  the  next  of  kin  of  David 
Lindo ;  and  all  parties,  waiving  the  objection  of  form,  concurred  in  having 
the  question  now  decided. 

Mr.  Pemberton  and  Mr.  L.  Lowndes,  for  the  plaintiff,  contended,  that  the 
sum  of  1333/.  6s.  8d.  consols  belonged  to  the  next  of  kin  of  David  Lindo  and 
now  formed  part  of  the  estate  of  Moses  Lindo ;  that  although  the 
release  itself  was  general  and  unlimited  in  its  terms,  *yet  its  gener-  [*501] 
ality  must  be  restrained  by  the  recitals  and  the  context,  so  as  to 
effectuate  the  manifest  intention  of  the  parties ;  Ramsden  v.  Hylton  ;(a)  and 
that  its  operation  must  be  limited  to  that  portion  of  David  Lindo's  estate 
which  was  recited  to  be  all  his  assets.  That  the  condition  of  the  release  was 
that  Moses  da  Costa  Lindo  and  Abraham  Lindo  should  each  contribute  a 
certain  sum  towards  the  payment  of  these  disputed  bills,  and  that  the  conside- 
ration would  altogether  fail,  if  Moses  da  Costa  Lindo  were  allowed  to  repay 
himself  out  of  the  assets  of  the  intestate ;  this  would  be  a  fraud  upon  Moses 
Lindo  and  Abraham  Lindo,  who  had  contributed  their  portions  on  the  faith  of 
Moses  da  Casta  Lindo,  personally,  making  a  similar  sacrifice.  They  also 
cited  Brown  v.  Meredith.(b) 

Mr.  Kinder sley,  Mr.  W.  C.  L.  Keene,  and  Mr.  F.  Goldsmid  for  de- 
fendants in  the  same  interest,  contended,  that  it  clearly  appeared  to  have  been 

(«)  2  Vm.  ien.  309.  (6)  2  Keen,  527. 
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the  intention  of  Moses  Lindo  not  to  relinquish  the  whole  of  the  surplus  of 
David's  estate  to  Moses  da  Costa  Lindo,  but  the  particular  portion  only ;  and 
that  he  contributed  the  sum  of  533/.  as  an  act  of  gratuitous  liberality,  and 
not  for  a  compromise  of  his  rights  as  sole  next  of  kin  of  the  intestate. 

Mr.  6?.  Richards  and  Mr.  Heathjield}  contra,  contended,  that  by  the  opera- 
tion of  the  deed  of  the  17th  of  March,  1820,  Moses  da  Costa  Lindo  became 
entitled,  beneficially,  to  all  the  estate  whatever  of  David ;  or  at  least  that  he 
was  entitled  to  recoup  himself  the  money  paid  by  him  in  discharge  of  the 
bills  ;  that  it  was  true  that  a  party  could  not  recover  back  moneys  lent  for  the 
purposes  of  settling  lqpses  on  illegal  stock-jobbing  transactions ; 
[#502]  Cannon  v.  Bryce  ;(a)  but  then  it  must  be  *shown,  that  the  lender 
was  aware  that  the  money  lent  was  to  be  so  applied ;  that  in  this 
case  it  did  not  appear  that  Daniel  Mocatta  had  any  knowledge  that  the 
money  was  to  be  applied  in  paying  stock  differences ;  and  in  such  case,  the 
bills  would  be  valid,  and  their  amount  would  be  recoverable  against  the 
estate  of  the  intestate ;  that  the  deed  recited,  expressly,  an  agreement  that 
Moses  Lindo  should  "  relinquish  all  claims  to  any  residue  or  surplus  of  the 
estate  and  effects  of  David  Lindo,"  and  that  he  expressly  remised  and  released 
to  Moses  da  Costa  Lindo,  "  all  his  right  and  interest,  property,  benefit,  claim 
and  demand  of,  in  or  to  the  personal  estate  and  effects  of  David  Lindo,"  which 
clearly  included  the  sum  in  question  ;  that  in  consideration  of  this,  Moses  da 
Costa  Lindo  covenanted  to  pay,  not  only  the  three  bills  of  exchange,  but  "  all 
other  the  just  and  lawful  debts  of  David  Lindo,  and  his  funeral  and  testa- 
mentary expenses ;"  and  this  also  evidently  showed,  that  Moses  da  Costa 
Lindo  was  to  receive  any  assets  which  might  come  in,  and  was  to  take  upon 
himself  the  payment  of  any  other  debts  which  might  appear  to  be  due  from 
the  estate ;  that  by  the  deed,  all  parties  agreed  "  to  waive  all  questions  respect- 
ing the  validity  of  such  bills  of  exchange,  and  the  consideration  thereof;"  and 
that,  therefore,  all  parties  were  now  precluded  from  raising  any  qestion  as  to 
their  validity.  They  also  relied  on  the  entry  signed  by  Moses  Lindo  in  the 
books  of  Lindo  &  Co. 

Mr.  Pemberton,  in  reply. 

The  Master  op  the  Rolls  : — The  question  in  this  case  depends  on  the 
construction  which  ought  to  be  given  to  the  deed  of  the  17th  of  March, 
1820.  The  deed  was  executed  under  the  following  circumstances : — It  ap- 
pears that  David  Lindo  was  a  son  of  Moses  Lindo,  the  testator  in  the  cause : 
he  was  engaged  in  partnership  with  his  brother  Abraham  Lindo  and 
[*503]  with  the  'defendant  Mose3  da  Costa  Lindo,  and  he  died  intestate  in 
August,  1819.  Letters  of  administration  of  his  estate  were  granted 
to  Moses  da  Costa  Lindo,  on  the  renunciation  of  Moses  Lindo,  his  father  and 
sole  next  of  kin.  At  the  time  of  his  death  he  was  indebted,  or  supposed  to 
be  indebted^  to  Daniel  Mocatta  in  the  sum  of  1687Z.  10s.  and  for  the  payment 

(a)  3  Bwn.  &  Aid.  179. 
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of  that  debt  Moses  da  Costa  Lindo  was,  or  was  intended  to  be,  surety.  Moses 
da  Costa  Lindo  possessed  what  was  supposed  to  be  the  whole  of  the  personal 
estate  of  David  Lindo ;  and  it  appeared  that  after  paying  all  other  claims  on 
the  estate  of  David  Lindo,  a  balance  or  sum  of  458/.  7  s.  8d.  as  was  stated  at 
one  time,  or  533/.  7s.  8d.  as  was  stated  at  another  time,  would  have  remained 
in  the  hands  of  Moses  da  Costa  Lindo,  as  administrator  and  surety,  or  sup- 
posed surety.  If  it  was  really  a  valid  and  subsisting  debt  which  was  due  to 
Daniel  Mocatta,  the  balance  remaining  in  the  hands  of  the  administrator 
would  have  been  insufficient  to  pay  it ;  if,  on  the  other  hand,  it  was  not  a 
legal  debt  and  could  not  be  enforced,  in  that  case  the  balance  of  458/.  7s.  3d. 
or  533/.  7s.  8d.  belonged  to  the  testator  in  the  cause  as  the  father  and  sole 
next  of  kin  of  his  son  David  Lindo.  An  account  appears  to  have  been 
rendered  by  Moses  da  Costa  Lindo  to  Moses  Lindo,  in  which  account  the 
amount  of  that  debt  of  1687/.  10s.  was  brought  in,  as  a  sum  with  which  the 
estate  of  David  Lindo  ought  to  be  charged  ;  ?nd  in  consequence  of  that  sum 
being  brought  into  the  account,  the  estate  of  David  Lindo  appeared  to  be  de- 
ficient for  the  payment  of  his  debts  to  an  amount  exceeding  1000/.  This 
account  being  rendered  to  Moses  Lindo,  he  objected  to  that  item  in  it  which 
consisted  of  this  debt  of  £687/.  10*.  and  insisted  that  this  was  not  a  legal 
claim,  because  it  was  stated  to  have  arisen  out  of  .illegal  stock  transactions. 
The  circumstances  under  which  the  deed  was  executed  are  now  approaching. 
It  is  alleged,  on  the  part  of  the  plaintiffs  in  this  case,  that  Moses 
Lindo  entirely  objected  to  this  debt,  and  said,  "  It  is  illegal,  #and  [*504] 
the  estate  of  David  ought  not  to  be  charged  with  it  at  all,  and  I,  as 
his  next  of  kin,  am  entitled  to  be  totally  exempted  from  it ;  nevertheless,  as 
his  father,  I  am  interested  in  his  reputation  although  he  is  dead,  and  you,  his 
administrator  and  surety  or'  supposed  surety,  and  moreover  your  partner 
Abraham  my  son  and  David's  brother,  are  all  interested  in  the  reputation  of 
David ;  and  although  1  do  not  allow  that  the  balance  should  be  applied  in 
the  payment  of  this  debt  which  cannot  be  recovered,  yet,  for  the  sake  of  pre- . 
serving  the  honor  of  David,  I  will  contribute  toward  the  payment,  if  you  will 
take  the  payment  of  it  on  yourselves."  This  is  the  allegation  of  the  plain- 
tiffs ;  and  it  appears  from  the  books  and  accounts,  that  though  the  alleged 
sum  of  1687/.  10s.  had  been  brought  into  the  accounts  of  the  estate  of  David 
Lindo,  yet  a  subsequent  account  was  made  out  in  which  it  was  altogether 
omitted,  and  by  which  it  appeared,  therefore,  that  the  estate  of  David  Lindo, 
instead  of  being  deficient,  left  a  surplus  balance  of  458/.  7s.  8tf.,  which  was  * 
afterwards  increased  to  533/.  7s.  8d. ;  and  it  appears  by  the  partnership  books 
of  David  Lindo  and  Moses  da  Costa  Lindo,  that  the  whole  amount  of  these 
bills  was  brought  into  the  accounts  of  the  partnership,  as  losses  to  which  the 
partnership  was  liable  by  the  transaction.  It  further  appears,  from  the  books 
in  which  a  balance  of  458/.  7$.  8d.  appeared  in  favor  of  Moses  Lindo,  that  that 
sum  was  carried  to  the  credit  of  the  account  of  Moses  Lindo,  and  was  after- 
wards carried  to  his  debit,  as  given  to  the  partners  for  the  purpose*  of  paying  the 
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debt  of  1687/.  10*.  Cotemporary  with  this  transaction  there  is  an  entry  in  the 
books  which  shows  that  there  was  such  an  arrangement  as  I  have  referrpd 
to;  it  is  dated  the  6th  of  March,  1820;  it  is  stated  that  it  had  been  disap- 
proved of  by  Moses  da  Costa  Lindo,  but  it  remained  Uncancelled,  unoblite- 
rated  and  in  no  way  impeached  in  the  books  of  the  partnership  in 
[*5051  which  Moses  da  Costa  Lindo  was  a  partner,  from  the  *year  1820,  up 
to  the  present  time.  This  entry  had  been  made  on  the  6th  of  March, 
and  on  the  17th  the  deed  now  in  question  was  executed.  By  that  deed  it  is 
recited,  that  all  the  outstanding  funds,  property  and  effects  of  David  Lindo 
had  been  collected,  received  and  converted  into  money,  (his  l^ordship  read 
the  recital ;)  and  it  is  again  repeated,  that  the  assets  in  the  hands  of  Moses  da 
Costa  Lindo,  which  "  were  all  the  assets,"  were  more  than  sufficient  to  pay 
by  533/.  7*.  8d. 

The  first  witnessing  part  of  the  deed  says,  that  these  parties  had  agreed  to 
raise  a  fund  for  the  payment  and  discharge  of  all  the  debts,  <fcc.  Now  all 
the  funeral  and  testamentary  expenses  and  all  the  debts,  except  the  debt  in 
question,  had  been  paid  before  or  there  were  the  means  of  paying  them,  and, 
therefore,  this  really  means  no  more  than  that  they  were  to  raise  a  fund  for 
the  payment  of  that  debt.    [His  Lordship  read  the  witnessing  part  of  the  deed.] 

This  deed  recites  the  circumstances,  with  sufficient  distinctness,  under 
which  these  transactions  took  place,  and  contains  a  general  release  of  all  the 
assets ;  and  these  bills  have  been  paid,  according  to  the  arrangement.  Some 
time  afterward  great  additional  assets  were  received,  namely,  1333/.  6*.  8d. 
which  is  the  sum  in  question  in  this  cause.  Now  it  is  that  the  question 
arises  between  these  parties,  it  being  alleged  by  the  plaintiffs,  that  the  deed 
is  to  operate  only  to  the  intent,  and  with  regard  to  the  circumstances  as  ex- 
isting at  the  time  of  makiug  the  deed ;  and  it  being  alleged  by  the  defend- 
ants, that  it  is  to  operate  with  a  different  intent,  and  to  an  extent  which  was 
not  and  could  not  be  in  the  contemplation  of  the  parties  at  the  time.  What 
*  is  alleged  on  the  part  of  Moses  da  Costa  Liudo  is,  that  whatever  might 
be  the  amount  of  the  assets  received  subsequently  to  the  execution 
[*506]  of  this  deed,  the  whole  by  the  'operation  of  this  deed  belonged  to 
him  for  his  own  absolute  use  and  benefit ;  that  the  deed  made  them 
his ;  and  that  he  has  a  right  to  any  thing  which  might  have  accrued  to  the 
estate  of  David  Lindo,  after  the  execution  of  the  deed.  In  order  to  maintain 
that  proposition,  he  must  maintain  that  these  general  words  in  the  deed  can- 
not be  restrained  by  the  consideration  of  any  circumstance,  or  any  intention 
which  prevailed  at  the  time  the  deed  was  executed — he  must  necessarily  say, 
that  the  general  words  are  such,  that  he  is  entitled  to  the  benefit  of  them,  al- 
though it  may  appear  from  the  nature  of  the  transaction  and  the  recitals  in 
the  deed,  that  no  such  effect  was  ever  contemplated  by  any  of  the  parties  at 
the  time.  Now  I  apprehend  that  such  is  not  the  rule  of  this  court,  nor  the 
effect  of  the  .case  cited.  It  has  been  considered  that  the  general  words  of  a 
release  are  to  be  restrained  by  the  contract  and  intention  of  the  parties,  that 
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contract  and  intention  appearing  by  the  deed  itself  or  from  any  other  pro- 
per evidence  that  may  be  adduced  upon  the  occasion.fi]    Moses  da  Costa 
Lindo  says,   1  am  the  legal  personal  representative:   in   the  character  of 
legal   personal  representative  1  am  receiving  assets,  those  assets  I  desire 
to  apply  in  satisfaction  of  a  debt  of  the  intestate  which  I  myself  have 
paid.      Now  that,  no   doubt,    independently  of  any  deed,  constitutes  a 
very  strong  ground  of  claim ;  we  must,  however,  look  carefully  to  the  cir- 
cumstances.    Moses  da  Costa  Lindo,  the  legal  personal  representative,  was 
dealing  with  the  sole  next  of  kin,  who  was  entitled  to  the  surplus ;  he  enters 
into  a  contract  with  him  ;  the  sole  next  of  kin  says,  "  I  am  not  liable  to  pay 
at  all."     The  court  has  no  occasion  to  enter  into  the  question,  whether  there 
was  a  legal  demand  or  not,  it  is  sufficient  to  say,  that  the  parties  themselves 
considered  it  to  be  a  matter  of  doubt  whether  that  was  a  legal  claim  upon 
the  estate  or  not,  and  so  they  have  stated  it  in  the  deed ;  considering 
it  to  be  a  matter  of  doubt,  they  agreed  *amongst  themselves,  that  it    [*507| 
should  be  satisfied  in  a  particular  mode,  which  was  by  applying  the 
assets  which  existed  at  that  time,  together  with  other  sums  of  money  to  be  con- 
tributed by  Abraham  Lindo  and  Moses  da  Costa  Lindo ;  they  agreed  to  raise 
a  fund  for  the  purpose,  they  did  raise  it,  and  that  fund  is  applied.    In  conse- 
quence of  this  agreement  the  item  is  struck  out  of  the  account ;  can  it  be 
said  that  this  item  was  under  any  circumstances  afterwards  to  be  brought 
into  the  account  again  ?    The  claim  is  not  so  made,  because  Moses  da  Costa 
Lindo  now  desires  to  have  the  whole  of  the  assets  ;  but  I  do  not  think  he 
can  maintain  his  claim  in  this  way.    I  have  to  consider  what  is  the  effect  of 
this  deed,  and  I  am  of  opinion,  that  upon  this  deed,  the  assets  which  were 
intended  to  be  released,  were  those  assets,  which  the  parties  had  regard  to  at 
the  time  when  the  deed  was  executed,  that  is  to  say,  the  sum  which  was 
supposed  to  be  sufficient  to  pay  all  the  other  debts,  viz.  this  sum  of  533/.  7s. 
Sd.j  which  at  that  time  Moses  Lindo  agreed  to  contribute.    It  is  said,  and  I 
think  it  is  said  with  a  great  deal  of  probability,  that  if  the  assets  at  this  time 
had  been  sufficient  for  the  payment  of  this  sum,  Moses  Lindo  might  have 
said,  "  I  will  not  take  any  thing  from  my  son's  estate  till  his  whole  debts  are 
paid."    That  is  not  what  is  stated  here — there  is  not  a  word  in  the  deed,  nor 
is  there  anything  in  the  generality  of  the  words  which  induces  me  to  think, 
that  he  intended  to  release  any  other  than  those  particular  assets.    There  are 
some  words  which  appear  to  imply  something  more,  and  those  words  I  think 
are  capable  of  being  explained  in  this  way : — the  debts  were  supposed  to  be 
ascertained,  but  it  was  very  possible  that  other  claims  might  have  been  made. 

[1]  "  The  doctrine  on  this  subject  would  seem  to  be,  that  a  release  is  to  be  construed  according; 
to  the  intent  and  object  of  it,  and  that  intent  will  control  and  limit  its  operation."  Kent,  Ch. 
Kirby  v.  Taylor t  6  Johns.  Ch.  Rep.  252.  As  where  a  joint  and  several  bond  was  executed  by 
three  guardians,  and  by  T.  as  their  surety,  and  the  ward,  on  arriving  at  age,  released  one  of  the 
guardians,  but  expressly  reserving  her  rights  as  to  the  others,  the  release  was  held  to  operate  only 
as  to  the  one  named  in  it,  and  as  to  the  surety,  so  far  only  as  he  was  surety  for  him,  but  not  as  to 
the  other  two.    Ibid. 
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Now  if  other  claims  had  been  made  against  the  assets,  what  would  have 
been  the  defence  of  Moses  da  Costa  Lindo ?  "I  have  paid  the  bal- 
[*508]  ance  to  Moses  Lindo."  This  would  not  have  been  a  defence  to  *the 
claim  of  a  creditor — he  could  not  have  defended  himself  against  a 
creditor  on  the  ground  that  he  duly  applied  the  assets,  by  saying  he  had 
paid  them  to  the  next  of  kin.  He  might  have  had  a  right  against  Moses 
Lindo  to  get  that  sum  back  again,  and  there  are  many  words  in  this  deed 
which  might  have  created  some  question,  and  which  I  think  are  applicable  to 
that  state  of  things. 

The  nature  of  the  transaction  was  this :  the  surplus  was  to  be  paid  to  Mo- 
ses Lindo,  and  he  was  to  contribute  that  amount  towards  payment  of  the  debt 
which  he  thought  illegal ;  in  this  arraugement  all  the  other  parties  concurred ; 
and  on  the  whole,  I  think  that  the  effect  of  the  deed  was  to  release  those  as- 
sets only  which  were  specified  in  the  deed.[l] 


The  counsel  for  the  defendant  being  asked  by  the  court  whether  they 
wished  for  an  inquiry,  declined  proposing  any. 


In  the  Matter  op  the  Heanor  Friendly  Society. 

1838:  December  21,  22. 

An  officer  of  a  friendly  society,  entrusted  with  moneys  of  the  society  jointly  with  another  person, 
who  is  a  member,  but  not  an  officer  of  the  society,  is  not  within  the  summary  remedy  provided 
by  the  eighth  section  of  the  act  33  G.  3,  c.  54. 

The  stewards  of  a  friendly  society  who  were,  in  fact,  but  not  in  name,  trustees  of  the  society,  al- 
lowed to  petition  under  that  act  by  the  description  of  trustees. 

This  was  a  petition  presented  by  Matthew  Wood  and  Benjamin  Jackson,  as 
trustees  of  a  friendly  society,  which  was  established  at  Heanor  in  Derbyshire, 
before  the  passing  of  the  act  33  G.  3,  c.  54,  and  which,  not  having  conform- 
ed to  the  provisions  of  subsequent  acts  of  Parliament,  was  still  en- 
[#609]    titled  to  the  benefit  of  #that  act.(a)    The  petition  was  presented  un- 
der the  8th  section  of  the  33  G.  3,  c.  54,(6)  for  the  purpose  of  making 

[1]  "  If  the  operative  part  of  a  deed  be  doubtfully  expressed,  there  the  recital  may  be  safely  re- 
ferred to,  as  a  key  to  the  intention  of  the  parties ;  but  where  the  operative  part  of  the  deed  uses 
language  which  admits  of  no  doubt,  it  cannot  be  controlled  by  the  recital."  Leach,  M.R.  Bailey 
v.  Lloyd,  5  Rues.  344. 

(a)  See  the  acts 35  G.  3,  c.  Ill ;  49  G.  3,  c.  125 ;  10  G.  4,  c  56  ;  2  W.  4,  c.  37 ;  and  4  and  5 
W.  4,  c.  40,s.  14. 

(6)  The  eighth  section  of  the  33  G.  3,  c.  54,  is  in  the  following  words : — "  Provided  always, 
and  be  it  further  enacted  by  the  authority  aforesaid,  that  the  treasurer  or  treasurers,  trustee  or 
trustees  for  the  time  being,  and  all  other  officers  of  any  such  society,  who  shall  have  or  receive  any 
part  of  the  moneys,  effects,  or  funds  of  such  society,  or  shall,  in  any  manner,  have  been,  or  shall  be, 
entrusted  with  the  disposition,  management,  or  custody  thereof,  or  of  any  securities  relating  to  the 
same,  his,  her,  and  their  executors,  administrators,  and  assigns  respectively,  shall,  upon  demand 
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the  respondent,  Thomas  Heath,  who  was  alleged  to  have  been  the  treasurer 
of  the  society,  account  for  ceitain  sums  of  money,  with  which,  it  was  said, 
he  had  been  entrusted. 

*The  society  had  no  such  officers  as  trustees,  nominatim.  The  [*510] 
petitioners  were  called  stewards,  and  the  petition,  as  presented,  pur- 
ported to  be  the  petition  of  the  petitioners  as  stewards,  alleging  that  the  stew- 
ards of  the  society  were,  in  fact,  the  trustees  ;  the  Master  of  the  Rolls,  how- 
ever, considered  that  he  could  not  entertain  the  petition  unless  it  purported 
to  be  the  petition  of  the  trustees.  His  Lordship  having  given  leave  to  amend, 
the  designation  of  trustees  was  substituted  for  that  of  stewards,  and,  being 
satisfied  by  the  affidavits,  that  the  stewards  were  in  fact,  although  not  in  name, 
the  trustees,  his  Lordship  allowed  the  petition  to  proceed. 

The  society  held  all  its  meetings  at  a  public  house,  of  which  the  respon- 
dent, Heath,  was  for  some  time  the  landlord.  It  was  one  of  the  society's 
printed  rules  that  the  landlord  for  the  time  being  should  be  an  honorary 
member,  and  should  be  entrusted,  to  a  certain  extent,  with  the  society's  pro- 
perty. Heath,  in  this  respect,  acted  as  his  predecessors  had  done ;  but  in  ad- 
dition to  his  duty  as  prescribed  by  the  society's  rules,  it  happened  that  a  sum 
of  100/.,  belonging  to  the  society  and  not  required  for  their  immediate  wants, 
was,  by  their  direction,  deposited  in  a  banking  house  at  Derby,  in  the  joint 
names  of  Heath  and  a  member  of  the  society,  named  Thomas  Whiteman,  and 
to  them  jointly  the  bankers  gave  an  accountable  receipt  for  the  amount. 
Twenty  pounds,  part  of  this  sum  of  100/.,  were  afterwards  duly  drawn  out 
for  the  purposes  of  the  society,  but  it  was  now  alleged  that  the  remaining  80/. 
had  been  misapplied  by  Heath,  or  with  his  concurrence,  and  the  present  peti- 
tion was  presented  for  the  purpose  of  obliging  him  to  make  it  good.  White- 
man,  however,  could  not  be  joined  with  him  as  a  respondent  to  the 
petition,  inasmuch  as  he  was  not  an  officer  of  the  society,  and  *there-  [*511] 
fore  not  within  the  terms  of  the  act  of  Parliament  by  which  the  sum- 
mary remedy  was  given. 

made,  in  pursuance  of  any  order  by  such  society  or  committee  to  be  appointed  aa  aforesaid  for  that 
purpose,  give  in  his  or  their  account  or  accounts,  at  a  general  meeting  of  any  such  society,  or  to 
such  committee  thereof  as  aforesaid,  to  be  examined  and  allowed  or  disallowed,  and  shall,  on  the 
like  demand,  pay  over  all  the  moneys  remaining  in  his  or  their  hands,  and  assign  and  transfer  or  de- 
liver all  securities,  effects,  or  funds  taken  or  standing  in  his  or  their  name  or  names  as  aforesaid, 
or  being  in  his  or  their  hands  or  custody,  to  the  treasurer  or  treasurers,  or  trustee  or  trustees  for  the 
time  being,  or  to  such  person  or  persons  as  such  society  shall  appoint ;  and  in  case  of  any  neglect 
or  refusal  to  deliver  such  account  or  to  pay  over  such  moneys,  or  to  assign,  transfer,  or  deliver  such 
securities  or  funds  in  manner  aforesaid,  it  shall  and  maybe  lawful  to  and  for  every  such  society,  in 
the  name  of  the  treasurer  or  treasurers,  trustee  or  trustees  thereof,  as  the  case  may  be,  to  exhibit  a 
petition  in  the  High  Court  of  Chancery,  or  the  Court  of  Exchequer  in  England,  or  the  Court  of 
Session  in  Scotland,  or  the  Courts  of  Great  Sessions  in  Wales  respectively,  who  shall  and  may 
proceed  thereupon  in  a  summary  way,  and  make  such  order  therein  upon  hearing  all  parties  con- 
cerned as  to  such  court,  in  their  discretion,  shall  seem  just ;  and  all  assignments  and  transfers  made 
in  pursuance  of  such  order  shall  be  good  and  effectual  in  law  to  all  intents  and  purposes  what, 
soever." 


512  CASES  IN  CHANCERY. 

__ 1838.— In  the  Matter  of  The  Heanor  Friendly  Society. 

A  question  was  raised  upon  the  evidence,  as  to  whether  Heath  could  be 
considered  as  the  treasurer  or  an  officer  of  the  society  ;  but  the  Master  of  the 
Rolls  was  of  opinion  that  he  must  be  considered,  at  all  events,  an  officer,  if 
not  the  treasurer  of  the  society.  There  was  considerable  conflict  of  testimony 
upon  the  merits  of  the  case ;  Heath  alleging  that  the  80/.  in  question  had 
been  applied  under  the  authority  and  for  the  purposes  of  the  society,  and  the 
petitioners  denying  that  any  such  authority  had  been  given,  or  that  any  such 
application  had  taken  place,  and  stating,  that  having  discovered  that  a  parti- 
cular person  had,  by  some  unlawful  means,  received  24/.,  part  of  the  80/.,  the 
society  had  obliged  that  person  to  give  his  promissory  note  for  the  amount, 
as  the  only  security  which  could  be  obtained,  but  a  security  which  was  said 
to  be  in  fact  worthless. 

Mr.  Craig,  for  the  petitioners,  cited  Ex  parte  Ashley, [a)  and  Ex  parte 
Ross.{b) 

Mr.  Pemberton,  for  the  respondent. 

The  Master  of  the  Rolls,  at  the  conclusion  of  the  argument,  said  he 
considered  that  Heath  had  been,  during  the  time  in  question,  an  officer  of  the 
society,  and  that  he  had  been  apers  on  entrusted  with  moneys  of  the  society ; 
that  such  moneys  had  been  misapplied  by  him  or  through  his  instrumentality ; 
•and  that  if  the  case  were  clearly  within  the  terms  by  which  the  summary  ju- 
risdiction was  given,  Heath  ought  to  be  ordered  to  make  good  the  whole 
amount,  after  deducting  the  24/.,  as  to  which  the  society  had,  in  his 
[#512]  Lordship's  opinion,  discharged  him  by  taking  the  promissory  note  •be- 
fore mentioned ;  his  Lordship  however  said,  he  had  considerable 
doubt  whether  any  order  could  be  made,  inasmuch  as  in  the  present  instance 
Heath  had  been  entrusted  jointly  with  another  person,  who  was  not  before 
the  court  upon  the  present  occasion,  and  could  not  be  brought  before  it,  in 
consequence  of  his  not  being  amenable  to  the  summary  jurisdiction  given  by 
the  act  of  Parliament.    His  Lordship  3aid  he  would  consider  the  case. 


On  a  subsequent  day,  the  Master  of  the  Rolls  stated  that,  upon  further  con- 
sideration, he  was  satisfied  that  the  difficulty  to  which  he  had  before  alluded 
was  insuperable,  and  that  no  order  could  be  made. 


Mr.  P  ember  ton  some  time  afterwards  applied  for  IJeath's  costs,  but  the 
Master  of  the  Rolls  refused  them. 

(a)  6  Ves.  440.  (6)  6  Ves.  802. 
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Between  George  Brooks,  Plaintiff,  and  Francis  Stuart,  Defendant. 

1839 :  June  1. ' 

The  bili  stated  that  the  plaintiff,  with  the  parol  consent  of  the  defendant,  a  surety,  had  by  deed  re- 
leased the  principal  debtor,  and  that  having  brought  an  action  at  law  against  the  surety,  it  had 
been  held,  that  the  surety  was  released.  The  bill  prayed  payment  by  the  surety  of  the  debt : 
Held,  on  demurrer,  that  the  principal  debtor  was  a  necessary  party  to  the  suit. 

This  case  came  before  the  court  upon  general  demurrer,  and  according  to 
the  allegations  of  the  bill,  one  John  Agar -being  indebted  to  a  joint  stock 
bank,  he  and  the  defendant,  Stuart,  as  his  surety,  on  the  5th  of  July, 
1S36,  gave  the  bank  their  joint  and  'several  promissory  note  for  100Z.,  [*513] 
payable  on  demand.  That  the  plaintiff  "by  due  endorsement  there- 
of and  otherwise"  had  become  entitled  to  receive  the  value  thereof.  That  by 
an  indenture  of  the  15th  of  June,  1837,  Agar  conveyed  his  property  to  trus- 
tees for  the  benefit  of  his  creditors,  the  surplus,  if  any,  being  reserved  to  Agar. 
That  the  creditors  who  executed  the  deed  thereby  released  him  and  his  es- 
tate from  their  respective  debts,  and  all  actions,  <fcc,  on  account  thereof. 

The  bill  then  stated,  that  after  the  indenture  had  been  executed  by  Agar, 
application  was  made  on  behalf  of  himself  and  his  creditors,  to  Edward  Wat- 
son, the  manager  of  the  banking  company,  to  execute  the  indenture  of  assign- 
ment, to  release  Agar  from  the  debt  due  from  him  to  the  banking  company, 
and  to  signify  the  assent  of  the  company  to  accept  the  provision  made  for  the 
payment  of  his  debts  by  the  indenture  ;  but  the  manager  refused  to  execute 
or  sign  the  same  till  he  had  obtained  the  consent  of  the  defendant,  Stuart, 
that  he  should  sign  it  without  prejudice  to  the  security  aforesaid,  or  to  the 
liability  of  Stuart,  as  surety,  to  pay  to  the  banking  company  the  promissory 
note  for  100/.,  notwithstanding  the  manager  should,  by  signing  such  inden- 
ture, release  Agar  from  all  claims  and  demands  on  him  personally,  in  respect 
of  the  debt  so  due  to  the  banking  company,  or  on  the  promissory  note,  as  one 
of  the  makers  thereof;  and  the  manager,  acting  on  this  precaution  and  inten- 
4ion,  on  the  30th  of  June,  1837,  wrote  the  following  letter  to  the  defendant 
Stuart  :— 

"  You  are  doubtless  aware  that  Mr.  John  Agar,  of  this  place,  the  party 
whom  you  are  a  surety  for  to  the  above  company,  has  lately  made  an  assign- 
ment for  the  benefit  of  his  creditors  ;  the  company  will  concur  in  the 
assignment  for  the  balance  due  to  them,  if  you  consent  *that  they  [#514] 
should  do  so  ;  you  will  please  to  signify  the  same  in  writing,  and 
then  we  shall  have  to  claihi  from  you  the  balance  less  the  dividend  received 
from  Agar*s  estate."  That  a  few  days  afterwards,  and  on  or  about  the  11th 
of  July,  1837,  the  defendant,  Stuart,  called  at  the  bank  and  conversed  with 
the  manager  on  the  subject  of  his  letter,  and  he  then  said,  alluding  to  AgaA 
insolvency  and  assignment,  that  it  was  a  bad  job ;  and  wished  the  manager  to 
execute  the  assignment  and  receive  the  dividend,  and  he  would  pay  the  dif- 
ference ;  and  the  defendant  then  expressly  authorized  the  manager  to  execute 
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the  assignment  without  prejudice  to  the  defendant,  Stuart's,  continuing  lia- 
bility to  pay  the  note  for  100/.  and  interest,  which  he,  Stuart,  then  and  there 
promised  to  pay,  notwithstanding  the  indenture  which  had  been  executed  as 
agreed  on,  but  he  did  not  sign  any  writing ;  and  thereupon  the  manager  was 
instructed  to  execute  the  indenture  of  assignment,  and  he  having  full  authori- 
ty to  release  Agar  personally  from  the  payment  of  the  debt,  executed  the 
same  indenture  accordingly.  That  the  manager,  though  he  was  advised  that 
a  parol  promise  was  sufficient,  yet  that  it  was  better  to  have  it  in  writing, 
and  being  desirous  to  have  the  sajd  authority  and  consent  of  Stuart  confirmed 
by  writing,  again  wrote  to  Stuart  for  his  written  concurrence  to  prove  against 
Agart  estate  and  to  execute  the  indenture,  or  to  this  effect ;  and  in  reply  to 
the  last  mentioned  letter,  he  received  a  written  promise  from  Stuart  to  pay 
the  debt  due  on  the  promissory  note,  by  letter  written  by  Stuart,  dated  Hull, 
29th  July,  1837,  and  addressed  to  Edward  Watson  as  the  manager  of  the 
bank,  without  adverting  to  his  promise  made  as  aforesaid,  but  he  promised 
to  pay  the  100/.  in  a  few  weeks,  and  the  letter  was  as  follows : — Sir, 
|*515]  I  shall  feel  much  obliged  if  you  can  allow  the  surety  to  remain  a  *few 
weeks  longer,  and  I  will  pay  the  100/.  that  I  am  bound  for  John 
Agar." 

The  bill  then  stated,  that  the  manager,  on  the  17th  of  August,  1837,  ap- 
plied to  Stuart  for  the  100/.  he  was  surety  for  to  the  company,  and  that  a  few 
days  afterwards  he  called,  and  was  told  that  Edward  Watson  had  signed  the 
indenture  of  assignment  executed  by  Agar  for  the  benefit  of  his  creditors ; 
and  Stuart  otherwise  knew  and  had  been  informed  and  believed  that  such 
indenture  of  assignment  had  been  so  executed ;  and  thereupon  Stuart  ex- 
pressed his  approbation  of  what  had  been  done,  and  on  the  morning  of  the 
last  mentioned  day,  again  promised  to  call  in  the  afternoon,  and  pay  50/.  in. 
part  of  the  said  debt  on  the  promissory  note. 

The  bill  then  stated,  "  that  no  payment  having  been  made  by  Stuart,  the 
plaintiff  caused  him  to  be  sued  at  common  law  for  the  sum  of  100/.  and  in- 
terest;  and  in  the  pleadings  at  common  law,  the  plaintiff  alleged  the  promise 
to  have  been  made  as  aforesaid ;  and  the  defendant,  Stuart,  did  not  deny,  but 
he  admitted  by  his  pleading,  that  he  authorized  the  execution  of  the  inden- 
ture under  the  circumstances  aforesaid,  and  that  he  made  such  promise  as 
aforesaid :  and  he  demurred  to  the  plaintiff's  claim  at  common  law,  and  the 
demurrer  was  allowed  from  the  insufficiency  of  the  promise, of  Stuart,  and 
the  manner  in  which  same  was  made,  to  enable  said  plaintiff  to  maintain  his 
said  action  against  the  defendant  at  common  law.  And  the  plaintiff,  for  the 
reasons  aforesaid,  is  remediless  at  common  law,  and  the  debt  on  said  pro- 
missory note  still  remaining  wholly  due  and  unpaid,  the  plaintiff  is  com- 
pelled to  file  his  bill  in  this  honorable  court  for  redress  in  the  pre- 
mises." 
[*516]  #The  bill  contained  no  allegation  of  fraud,  and  did  not  contain 
any  offer  to  account  for  the  dividends  received  under  the  creditor's. 
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deed.    It  prayed  an  account  of  what  was  due  to  the  plaintiff  by  virtue  of  the 
promissory  note,  and  for  payment. 

To  this  bill  the  defendant  demurred,  for  that  John  Agar  was  not  made  a 
party ;  and  secondly  for  want  of  equity. 

Mr.  James  Russell,  in  support  of  the  demurrer : — On  this  promissory  note 
Agar  is  principal  and  Stuart  surety,  aqd  relief  is  sought  by  this  suit,  not 
against  the  principal,  but  against  the  surety.  If  the  plaintiff  were  to  succeed 
against  the  defendant  in  this  suit,  the  latter,  as  surety,  would  be  entitled  to 
be  indemnified  out  of  the  funds  of  the  principal ;  Agar  is  therefore  a  neces- 
sary party,  in  order  that  complete  justice  may  be  done,  and  that  the  rights  of 
all  parties  may  be  settled  in  such  a  way  as  to  prevent  future  litigation.  In 
Cockburne  v.  Thompson,(a)  Lord  Eldon  says,  "  The  strict  rule  is,  that  all 
persons  materially  interested  in  the  subject  matter  of  the  suit,  however 
numerous,  ought  to  be  parties,  that  there  may  be  a  complete  decree  between 
all  parties  having  material  interests ;"  and  again  he  says. (6)  "The  plaintiff 
suing  upon  a  joint  and  several  bond  must  bring  forward  all  the  obligors, 
principals  and  sureties."  It  is  an  established  rule,  that  a  creditor  cannot 
come  for  relief  against  the  surety  behind  the  back  of  the  principal  debtor : 
and  though  it  may  be  true  that  the  plaintiff  cannot  have  relief  in  this  suit 
against  Agar,  still  he  is  a  necessary  party. 

♦Secondly,  with  respect  to  the  demurrer  for  want  of  equity.  It  has  [*517] 
been  decided  that  the  defendant  is  discharged  at  common  law,  and 
the  question  is,  whether  any  equitable  circumstances  are  stated  which  show 
that  the  plaintiff  is  nevertheless  entitled  to  relief  in  this  court.  If  this  were 
a  case  of  fraud  it  might  be  so,  but  no  fraud  is  alleged  by  the  bill.  The  par- 
ties entered  into  a  legal  liability,  and  the  plaintiff  having  resorted  to  a  court 
of  law,  it  has  been  decided  that  the  defendant  is  released ;  then  will  this 
court  introduce  a  new  liability  after  the  question  has  been  settled  at  law? 
He  cited  Ex  parte  Glendinning.  c) 

Mr.  P  ember  ton  and  Mr.  Wright,  in  support  of  the  bill.  At  law,  it  is  true 
thnt  the  liability  does  not  continue,  for  at  law  a  deed  cannot  be  affected  by 
any  instrument  which  is  not  under  seal ;  Cocks  v.  Nash.(d)  It  was  on  that 
ground  that  this  case  was  decided  at  law,  but  this  is  not  the  doctrine  of  a 
court  of  equity.  If  the  principal  be  released  with  the  consent  of  the  surety 
there  is  no  fraud  on  the  surety,  for  the  creditor  having  a  remedy  against  both, 
may,  with  the  consent  of  one  party,  abandon  his  remedy  against  the  other. 
AgaFs  liability  has  ceased,  his  character  of  principal  has  been  destroyed  by 
the  dealing  between  the  parties,  and  it  is  so  shown  on  this  record  ;  the  bill  is 
right  in  form  and  substance,  and  Agar  ought  not,  therefore,  to  be  made  a 
party. 

They  cited  Nelson's  Chancery  Reports,  105,  Stanley  v.  Stock,(e)  Collin* 

(•)  16  Ve&  825.  (h)  Page  326.  (c)  Back.  517. 

(4)  9  Bin*  341.  («)  Motley,  383. 
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v.  Griffith^)  Maddox  v.  Jackson,(b)  Haywood  v.  Ovey,{c)  Lee  v.  Lock- 

hart.(d) 
[•518]        #Mr.  Russell,  in  reply.     The  remedy  against  the  surety  was  not 

reserved  by  the  deed,  and  if  so,  then  by  releasing  the  principal 
debtor,  the  creditor  has  precluded  himself  from  proceeding  against  the  surety ; 
Ex  parte  Glendinning^e)  As  between  plaintiff  and  Agar  there  is  a  release, 
and  the  plaintiff  cannot  aver  that  it  was  a  release  reserving  his  right  against 
Stuart.     Lawson  v.  Right.(g) 

The  Master  of  the  Rolls: — This  is  a  demurrer,  for  want  of  equity 
and  also  for  want  of  parties,  to  a  bill  which  prays  [his  Lordship  read  the 
prayer.]  It  appears  that  Stuart  and  Agar  were  jointly  and  severally  liable  on 
this  promissory  note.  In  June,  1827,  Agar  seems  to  have  been  in  embar- 
rassed circumstances,  and  by  a  deed  dated  5th  June,  1837,  he  conveyed  all 
his  property  to  trustees  for  the  benefit  of  his  creditors ;  and  there  was  a  pro- 
vision, that  in  case  there  should  remain  any  surplus  of  the  said  moneys  and 
effects  after  payment  of  all  costs  and  distributions  as  therein  mentioned,  then 
the  same  should  be  paid  to  Agar,  his  executors,  administrators  and  assigns ; 
and  the  creditors  did  absolutely  remise,  release,  &c.,  Agar,  his  executors,  &c, 
and  his  future  lands,  goods,  &c,  as  well  their  and  each  of  their  respective 
debts,  as  also  all  and  all  manner  of  action  and  actions,  suit  and  suits,  &c, 
on  account  thereof."  In  this  state  of  things  the  creditor  was  willing  and  de- 
sirous to  go  in  under  the  deed,  but  he  was  aware  he  couljl  not  do  this 
without  peril  to  his  rights  against  Stuart,  and  therefore  he  applied  for  his 
consent,  expressing  his  willingness  to  execute  the  deed  if  Stuart  would  con- 
sent ;  after  some  negotiation  an  interview  took  place,  when  Stuart  said  it 

"  was  a  bad  job,  and  wished  him  (the  manager)  to  execute  the  as- 
(*519]    signment,  receive  the  dividend,  and  he  'would  pay  the  difference." 

|  His  Lordship  stated  the  subsequent  transactions.]  Upon  this  an  ac- 
tion was  brought,  and  it  appears  that  by  the  mode  in  which  that  action  was 
carried  on,  the  surety  was  held  to  be  released,  and  it  is  said  that  he  is  re- 
leased in  equity.  This  is  a  joint  and  several  promissory  note,  and  the 
defendant  being  merely  surety,  the  creditor  could  not  deal  with  the  principal 
debtor  without  the  consent  of  the  surety;  but  how  is  it  here?  the  creditor  ap- 
plies to  the  surety  for  his  consent,  and  he  says,  "  Do  you  receive  the  divi- 
dends, and  I  will  pay  the  difference ;"  so  that  after  having  prevailed  on  the 
creditor  to  do  this,  he  turns  round  and  says,  "  Now  that  you  have  done  this, 
for  my  convenience,  I  am  exonerated  altogether."  All  this  is  stated  on  the 
bill,  though  it  is  not  distinctly  alleged  as  matter  of  fraud ;  but  is  it  honest, 
after  prevailing  on  the  creditor  to  sign  this  deed,  to  say,  I  am  now  exonerated? 
On  the  other  hand  the  plaintiffs  claim  is  not  quite  honest,  for  the  defendant 
promises  to  pay  the  difference,  yet  the  demand  in  this  bill  is  for  the  whole 
amount  of  the  note.    I  have  looked  through  the  bill  for  an  explanation  on 

(«)  9  P.  Wms.  313.  (6)  3  A*.  40S.  («)  6  Mad  113. 

(d)  3  MyL  &  Ct.  302.  {*)  Buck.  517.  {g)  1  Cox,  275. 
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this  point,  but  do  not  find  any.  I  should  certainly  hesitate  much,  before  I 
allowed  the  demurrer  for  want  of  equity.  With  respect  to  the  other  point, 
conceiving  that  it  is  not  perfectly  clear  that  Agar  may  not  be  liable  to  con- 
tribute something  to  Stuart,  it  does  appear  to  me  that  Agar  is  a  necessary 
party.  I  must  allow  the  demurrer  for  want  of  parties,  and  give  the  plaintiff 
leave  to  amend  by  adding  parties. 

Demurrer  allowed  for  want  of  parties. 


•Codrington  v.  Johnstone.  [#520] 

1838:  November  6. 

At  the  instance  of  a  mortgagee  of  a  West  India  estate,  a  receiver  and  manager  had  been  appointed : 
field  that  he  was  not  entitled  to  the  produce  of  crops  severed  and  shipped  to  the  consignee  of  the 
mortgagor  prior  to  the  appointment,  although  there  had  been  no  conversion  prior  to  that  time. 

A  receiver  when  appointed  by  the  court,  is  entitled  to  receive  rents  then  in  arrear. 

The  plaintiff,  Sir  Christopher  Bethell  Codrington,  was  entitled  to  a  very 
old  mortgage  on  a  West  India  estate  belonging  to  the  defendant,  Sir  Fre- 
derick Johnstone.  On  the  6th  of  August,  1838,  an  order  was  made  by  which 
it  was  referred  to  the  Master,  u  to  appoint  one  or  more  person  or  persons  in 
the'lsland  of  Grenada,  to  manage  the  estate  comprised  in  the  mortgage  in  the 
pleadings,  and  to  receive  the  rents,  profits  and  proceeds  thereof,  with  a  direc- 
tion to  remit  the  same  to  a  proper  person  in  London,  to  be  approved  of  by  the 
Master  for  that  purpose;"  with  the  usual  directions  as  to  passing  accounts 
and  payment  of  the  balances  into  court :  and  it  was  ordered  that  Sir  Fre- 
derick Johnstone  and  Mr.  Ure  should  deliver  up  possession  of  the  plantation, 
&c,  to  the  manager. 

The  plaintiff  now  presented  a  petition  which  stated  that  certain  proceeds 
of  the  plantation  were  lately  in  the  course  of  consignment  to  Messrs.  Ellice 
&  Kinnear,  who  had  been  hitherto  thfe  consignees  of  the  proceeds  thereof, 
and  that  the  proceeds  so  consigned  were  now  in  the  hands  of  the  said  Messrs. 
Ellice  &  Kinnear  to  be  disposed  of  by  them ;  that  after  payment  of  the 
charges  in  respect  thereof,  there  was  remaining  a  considerable  surplus  of  the 
moneys  to  arise  from  the  sales  of  such  proceeds ;  that  the  petitioner  was  ad- 
vised that  such  surplus  ought  not  to  be  paid  to  (he  defendants  Sir  Frederick 
Johnstone  and  Mr.  Ure,  but  ought  to  be  paid  into  court,  and  appro- 
priated, ^together  with  the  clear  proceeds  of  the  future  consignments  [*521  J 
from  the  said  plantation,  for  the  security  of  the  petitioner,  as  mortga- 
gee thereof. 

The  petition  prayed  that  Messrs.  Ellice  &  Kinnear  might  be  ordered  to 
pay  into  court  "the  clear  surplus,  after  payment  of  the  charges  aforesaid,  of 
the  proceeds  to  arise  from  the  sale  of  the  proceeds  of  the  plantation  consigned 
to  them,  the  amount  to  be  verified  by  affidavit ;  and  for  an  injunction  to  res- 
train Sir  Frederick  Johnstone  and  Mr.  Ure  from  receiving  the  money  to  arise 
from  the  sale  of  the  said  proceeds,  or  any  part  thereof. 
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From  the  affidavit  filed  on  behalf  of  Messrs.  Ellice  <fc  Kintiear  it  appear- 
ed, that  they  had,  for  some  time  past,  acted  as  consignees  of  the  produce  of 
the  plantation,  and  had  made  advances  for  the  stores  necessary  for  the  estate, 
which  had  been  shipped  from  this  country  ;  and  that  they  had  taken  up  bills 
for  the  island  supplies,  and  had  from  time  to  time  made  advances  to  Sir  F. 
Johnstone.  That  such  several  advances  had  been  made  on  the  faith  of  the 
produce  of  the  plantation  being  remitted  to  them,  and  that  such  produce  had 
accordingly  been  remitted  to  them,  and  they  had  sold  and  disposed  thereof, 
and  had  credited  the  estate  with  the  proceeds,  and  debited  the  same  with  the 
various  advances  made  by  them.  That  on  the  1st  of  January,  1838,  a  sum 
of  5400/.  was  due  to  them  in  respect  of  such  advances  after  giving  credit  for 
the  proceeds  of  the  produce,  since  which  time  they  had  made  various  pay- 
ments and  advances  amounting  to  1397/.,  part  of  which  had  been  advanced 
for  the  purposes  of  the  present  crop,  and  without  which  the  crop  could  not 

have  been  got  in  and  remitted  to  this  country. 
[#622]        #That  on  the  7th  of  June,  the  17th  of  July,  the  1st  of  August  and 
the  7th  of  September  respectively,  they  had  received  bills*  of  lading 
of  the  produce  shipped,  all  of  which  were  written  and  sent  by  the  agent  be- 
fore the  order  for  a  receiver  of  the  6th  of  August. 

Mr.  Pemberton  and  Mr.  Wilbraham,  in  support  of  the  petition,  contended, 
that  though  a  mortgagee  out  of  possession  was  not  entitled,  as  against  the 
mortgagor,  to  an  account  of  by-gone  rents,  yet,  that  immediately  on  his  giving 
notice  or  taking  possession,  he  was  entitled  to  receive  not  only  the  future 
rents,  but  also  those  in  arrear ;  so  where  a  receiver  was  appointed  over 
an  estate,  he  was  entitled  to  receive  all  the  unpaid  rents  and  all  the  uncon- 
verted produce ;  that  in  this  case,  therefore,  the  receiver  was  entitled  to  so 
much  of  the  sugars,  &c.{  as  had  not  been  converted  and  was  in  in  transitu  at 
the  time  of  making  the  order  of  the  6th  of  August ;  they  contended,  that  the 
mere  remittance  of  the  produce  to  an  agent  of  the  mortgagor  did  not  interfere 
with  the  legal  right  of  the  mortgagee  to  receive  it. 

Mr.  Tinney  and  Mr.  Koe,  for  the  defendants.  The  crops  were  severed  pri- 
or to  the  order  for  a  receiver,  and  have  been  received  by  the  agent  of  the  mort- 
gagor, which  is  the  same  as  if  the  mortgagor  himself  had  received  them. 
Lord  Eldon  lays  it  down  distinctly,  "  that  a-  mortgagee  never  can  in  this 
court  make  the  mortgagor  account  for  rents  for  the  time  past."  Ex  parte 
Wilson  {a)  The  consignee,  therefore,  is  entitled  to  retain  the  produce  on  the 
faith  of  which  he  has  made  advances. 

Mr.  Rickards}  for  Messrs.  Ellice  &  Kinuear,  contended,  in  addition  to 
the  above  argument,  that  as  they  were  not  parties  to  the  suit,  the 
[#523]    court  had  no  jurisdiction  on  "petition  to  take  from  them  the  produce 
separated  from  the  estate  prior  to  the  order  of  the  6th  of  August. 

Mr.  Pemberton,  in  reply.    A  receiver  having  been  appointed,  the  court  has 

(o)  3  Ves.  &  B.  353. 
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jurisdiction  to  prevent  any  party  from  interfering  with  the  full  performance 
of  his  duties.  The  question  is,  whether  the  moneys  to  be  received  from  the 
sale  of  the  produce  of  this  estate  do  not  stand  in  the  same  situation  as  unre- 
ceived  rents*  If  a  receiver  had  been  appointed  of  an  estate  in  England,  he 
would  have  undoubtedly  been  entitled  to  demand  all  th.e  rents  then  unreceiy- 
ed.  The  estate  was  the  estate  of  the  mortgagee,  and  the  motnent  he  gave 
notice,  he  was  entitled  to  the  whole  rents  or  produce.  The  question  in  Ex 
parte  WUson{a)  was,  whether  the  mortgagor  had  received  the  rents  for  the 
mortgagee  :  here  there  is  no  such  question,  for  the  rent  is  in  the  hands  of  a 
third  party.  Suppose  rent  were  payable  in  kind,  and  were  stopped  in  its 
passage  to  the  mortgagor,  would  not  the  mortgagee  after  notice,  or  the  re- 
ceiver in  the  cause,  be  entitled  to  claim  it  ?  Here  it  is  clear  that  the  rent  or 
produce  has  never  reached  the  pocket  of  the  mortgagor,  but  is  stopped  by 
an  adverse  claim  for  a  lien,  as  to  which  the  right  of  the  mortgagee  is  par- 
amount. 

The  Master  of  the  Rolls  [after  stating  the  order  of  the  6th  of  August 
for  a  manager  and  consignee  and  the  prayer  of  the  petition.] 

The  "clear  surplus"  which  is  asked  to  be  paid  into  court  is  the  clear  sur- 
plus which  was  grown,  and  as  it  is  said,  severed,  previous  to  the  date  of  the 
order,  for  a  manager ;  but  though  grown  and  severed  previous  to  the 
date  of  the  order,  it  does  not  appear  to  have  been  ^converted  before    [*524] 
that  time;  but  the  bills  of  lading,  as  I  collect  from  the  affidavit,  had 
been  signed  previous  to  the  6th  of  August. 

The  question  is,  whether  under  an  order  for  a  manager,  with  a  direction 
for  him  to  receive  and  remit  the  rents  and  produce,  that  produce  is  comprised 
which  had  already  been  severed  and  sent  away  to  the  person  appointed  con- 
signee by  the  mortgagor,  but  which  had  not,  at  the  time  of  making  the  order, 
been  received  by  the  consignee  or  mortgagor.  Nothing  is  now  more  clear 
than  that  a  mortgagee  is  not,  as  against  the  mortgagor,  entitled  to  an  account 
of  by-gone  rents  ;[1  ]  and  it  is  also  clear  that  a  receiver,  when  appointed  by 
this  court,  is  entitled  to  all  the  rents  then  in  arrear,  and  the  present  case 
is  said  to  be  like  the  case  to  which  I  last  alluded,  and  Messrs.  Ellice  <fc 
Kinnear  are  likened  to  the  tenants  of  the  estate,  but  I  have  great  difficulty  in 
perceiving  the  analogy.    Here  the  mortgagor  was  in  possession  of  a  West 

(a%.  3  Vea.  &  B.  252. 

[I]  Where  the  mortgagee  has  neglected  to  take  a  specific  pledge  of  the  rents  and  profits  of  the 
mortgaged  premises,  for  the  security  of  bis  debt,  before  it  becomes  due,  he  has  no  equitable  right 
to  the  rents  and  profits  in  the  mean  time  ;  and  in  case  of  the  death  of  the  mortgagor,  his  judgment 
creditors  are  entitled  to  a  preference  in  payment  oat  of  such  rents  and  profits.  Bank  of  Ogdens- 
bmrgh  t.  Arnold,  5  Paige,  38.  Nor  has  he  any  legal  or  equitable  right  to  compel  a  junior  mort- 
gagee in  possession,  or  an  owner  of  the  equity  of  redemption,  who  is  not  personally  liable  to  pay 
the  prior  mortgage,  to  refund  any  part  of  the  rents  and  profits  which  were  received  by  such  junior 
mortgagee,  or  owner,  before  such  prior  mortgagee  attempted  to  acquire  a  specific  lien  upon  the 
rents  and  profits  of  the  mortgaged  premises  by  the  appointment  of  a  receiver.  Howell  v.  Ripley, 
10  Paige,  43. 
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India  estate,  had  the  full  control  and  management  of  it,  and  was  dealing  with 
it  as  his  own  at  the  time  the  order  was  made ;  he  had  severed  the  produce 
and  sent  it  to  his  consignees  in  England,  subject  to  their  claim  for  advances 
made  for  the  purposes  of  the  estate,  and  also  to  other  claims  which  he  had 
created  by  contract  with  them,  he  having  received  advances  of  money  from 
the  consignees,  on  the  understanding  that  they  should  repay  themselves  out 
of  the  consignments.  It  is  clear  that  their  right  could  not  extend  further 
than  the  right  of  Sir  Frederick  Johnstone,  and  that  when  his  righj  was  inter- 
cepted by  the  mortgagee,  their  right  became  intercepted  also ;  but  under  the 
circumstances  stated,  I  do  not  think  I  can  make  any  order  on  this  petition. 
It  musk  therefore  be  dismissed,  and  with  costs  as  against  Messrs.  Ellice  & 
Kinnear. 


[*525]  *Darke  v.  Martyn. 

1839 ;  June  17. 

A  testator  died  in  March,  1823,  and  in  January,  1824,  and  January,  1825,  the  executors  and  trtli- 
tees  deposited  part  of  the  assets  in  the  hands  of  bankers,  on  their  notes  carrying  interest ;  the 
bankers  failed  in  November.  1825,  and  no  necessity  having  been  shown  for  such  deposit,  the 
trustees  were  held  personally  responsible  for  the  loss. 

The  infant  plaintiffs,  were  entitled  to  the  residuary  estate  of  the  testator, 
who  died  in  March,  1823.  Shortly  after  the  testator's  death,  his  will  was 
proved  by  the  defendant,  Mr.  Martyn,  and  the  testator's  widow,  who  had 
been  appointed  "  executors  in  trust  to  direct  the  due  execution  thereof." 

The  executor  and  executrix  opened  an  account,  as  executors  of  the  testator, 
with  Messrs.  Elford  &  Co.,  who  were  country  bankers,  and  in  the  months  of 
January,  1824,  and  January,  1825,  respectively,  they  paid  into  the  bank  two 
sums  of  956Z.  and  209Z.,  part  of  the  testator's  assets,  and  took  two  bankers' 
notes,  carrying  interest,  for  the  amount.  These  sums  were  lent  distinct 
from  other  moneys  paid  in  by  them  to  the  bankers,  and  did  not  form  part  of 
the  general  account  current. 

Messrs.  Elford  &  Co.,  became  bankrupts  in  November,  1826,  and  the  two 
sums  of  956/.  and  209/.  became  thereby  lost.  The  bill,  amongst  other 
breaches  of  trust  sought  to  charge  Mr.  Martyn,  personally,  and  the  estate  of 
the  executrix  with  the  loss  of  these  two  sums. 

The  answer  did  not  suggest  any  reason  or  necessity  for  depositing  these 
sums  with  the  bankers  in  the  manner  stated. 

Mr.  Pemberton  and  Mr.  Slratton,  for  the  plaintiffs,  contended  that 
[*526]    the  executors  were  liable  to  make  good  *the  loss  of  the  fund  which 
had  been  improperly  invested  on  personal  security. 

Mr.  Kinder sley,  and  Mr.  Wright^  for  the  representative  defendant  Martyn : 
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— There  is  nodecision  which  goes  to  this  extent,  that  executors  are  liable, 
for  moneys  placed  for  a  time  for  safe  custody  in  the  hands  of  a  banker :  here 
the  money  was  deposited  for  the  purposes  of  the  trust  of  the  will ;  there. was 
no  permanent  investment  of  the  money  upon  the  security  of  the  bankers, 
but  the  notes  were  taken  for  the  purpose  of  preventing  the  money  remain- 
ing unproductive,  and  for  the  benefit  of  the  parties  beneficially  entitled  :  there 
was  nothing  improvident  in  this  course  :  it  is  the  usual  practice  with  country 
bankers  and  their  customers.  The  trustees  ought  not  to  be  visited  with  the 
consequence  of  this  loss,  which  was  involuntary  ;  it  not  being  shown  that 
there  was  any  wilful  default,  or  that  the  trustees  acted  improvideotly. 

Mr.  G.  Richards  and  Mr.  Kinglake,  for  the  representatives  of  Mrs.  Darke 
who  had  died  pending  the  suit. 

Mr.  Tinney,  Mr.  Tennant  and  Mr.  Koe,  for  other  parties. 

Mr.  Pernberton,  in  reply. 

The  Master  of  the  Rolls  : — With  respect  to  these  sums  of  9562.  and 
209/.,  I  have  no  doubt :  if  the  executors  had  stated  in  their  answer  that  it 
was  necessary  for  the  purposes  of  the  will  to  have  a  balance  in  hand,  and 
that  they  had  kept  these  sums  in  the  hands  of  the  bankers,  it  would 
be  a  subject  of  'excuse ;[  1]  but  as  I  understand  the  facts,  they  are  quite  [*527] 
inconsistent  with  such  a  statement ;  for  the  debts  and  all  the  pecu- 
niary legacies  seem  to  have  been  paid  very  shortly  after  the  death  of  the  tes- 
tator ;  956/.  was  given  to  the  bankers  on  a  security  on  which  they  were  to 
pay  interest,  and  the  same  appears  to  have  been  done  as  to  209/.  These 
sums  were  improperly  lent  on  the  personal  security  of  the  bankers ;  the  trus- 
tees, therefore,  became  answerable.  It  is  to  be  regretted  that  Mr.  Martyn 
should  have  given  way  to  what  he  thought  the  wish  and  interest  of  the 
family,  and  thus  have  rendered  himself  responsible  ;  but  acting  in  the 
character  of  executor,  I  am  opinion  that  his  estate  and  the  estate  of  Mrs. 
Darkp  are  liable  to  make  good  these  sums,  (a)  [2] 


Garland  v.  Littlewood. 

1839:  Jane  19. 

A  case  was  alleged  on  the  pleading  to  charge  executors  for  what  they  might,  bat  for  their  wilful 
default,  Jtc.,  have  received ;  at  the  hearing  the  common  accounts  only  were  directed  against 
them :  the  case  coming  on  for  further  directions,  on  the  Master's  report :  Held,  that  the  execu- 
tors could  not  be  charged  as  for  their  wilful  default,  &c.,  and  that  no  inquiry  could  then  be  di- 
rected on  the  subject,  although  the  Master's  report  laid  a  foundation  for  such  an  inquiry. 

This  bill  was  filed  by  the  residuary  legatees  under  a  will  against  the  exe- 
cutors :  the  bill  contained  specific  charges  against  the  defendants  as  to  their 

(a)  See  Moyle  v.  Moyle,  2  Rusb.  &  M.  710. 

fl]  Vide  France  v   Wood$>  Taml.  172. 

[2]  Vide  Cocker  v.  Quayle,  1  Rusb.  &  M.  535.  Bacon  v.  Clark,  3  M-  &  Cr.  294.  Pride  v. 
Fooks,  2  Beav.  530.  Munch  v.  Cockerell,  9  Sim.  339.  Trustees  investing  trust  money  on  an 
unauthorised  security,  are  responsible  for  any  future  loss  traceable  to  that  first  error.  Fyltr  v. 
Fyler,  3  Beav.  550. 
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not  possessing  the  testator's  estate,  and  it  prayed  for  an  account  of  the  per- 
sonal estate  received  by  w  by  the  order  &c.  of  the  executors,  or  which  they 
might  have  received  without  wilful  neglect  or  default.  The  decree  directed 
merely  an  account  of  what  had  been  received  by  or  by  the  order  of  the  exe- 
cutors, and  how  the  testator's  property  which  had  been  invested  had  been 

applied  and  disposed  of. 
[*528]  *On  the  Master's  report  it  appeared,  (as  was  contended,)  that  the 
executors  might,  but  for  their  wilful  neglect  or  default,  have  pos- 
sessed themselves  of  the  testator's  stock  in  trade,  furniture,  &c,  but  that  in- 
stead of  so  doing  they  had  suffered  it  to  remain  in  the  possession  of  his 
widow,  who  had  since  become  insolvent. 

The  cause  now  came  on,  on  further  directions,  when 

Mr.  Kindersley  and  Mr.  Simons,  for  the  plaintiffs,  contended,  that  al- 
though the  decree  did  not  direct  an  account  of  what  the  executors  might 
have  received  without  their  wilful  neglect,  &c.,  yet  as  it  appeared  on  the  re- 
port that  they  might  have  possessed  the  stock  in  trade,  &c,  the  court  ought 
to  charge  them  with  the  value  thereof,  or,  at  all  events,  ought  to  refer  it  back 
to  the  Master  to  inquire  and  state  the  circumstances  under  which  the  stock 
in  trade  had  been  left  in  the  widow's  possession,  with  a  view  to  the  executors 
being  charged  with  wilful  neglect. 

Mr.  Sidebottom  appeared  for  defendants  in  the  same  interest  as  the  plaintiffs. 

Mr.  Pemberion  and  Mr.  Pigott,  for  the  executors,  contra. 

Mr.  G.  Richards,  for  another  defendant. 

The  Master  of  the  Rolls  : — The  plaintiffs  in  this  case  filed  their  bill 
seeking  to  charge  the  trustees  with  such  parts  of  the  testator's  estate  as  they 
might  have  received  but  for  their  wilful  default,  and  the  prayer  of  the  bill  is 
in  conformity  therewith.  At  the  hearing  the  plaintiffs  jobtain  no 
[#529]  'declaration  or  inquiry  as  to  the  wilful  default  of  the  defendants,  the 
trustees,  nor  is  there  any  reservation  of  any  such  point ;  on  the  con- 
trary, the  plaintiffs  took  only  the  common  decrpe  for  an  account,  and  the  par- 
ties prepared  and  adduced  their  evidence  accordingly  in  the  Master's  office ; 
I  think  nothing  could  be  more  unjust  than,  whilst  the  parties  were  perform- 
ing their  duties  under  this  decree,  another  case  should  be  allowed  to  be  made 
out  against  them :  they  would  probably  have  proceeded  differently  in  the 
Master's  office  if  they  had  been  aware  that  it  was  the  object  of  the  plaintiffs 
ultimately  to  charge  them  for  their  wilful  default ;  1  cannot  therefore  charge 
the  trustees  in  the  way  asked  by  the  plaintiffs,  it  would  be  a  surprise  upon 
them  ;  neither  do  I  think  that  I  ought  now  to  direct  an  inquiry  as  to  what 
the  trustees  might,  but  for  their  default,  have  received,  inasmuch  as  the  pro- 
priety of  such  an  inquiry  was  raised  by  the  pleadings,  and  was  before  the 
court  when  the  decree  was  made  at  the  hearing ;  I  cannot  vary  the  decree  so 
made,  on  the  cause  coming  on  for  further  directions.]!] 

[1]  "  The  examinations  before  the  Master  should  be  limited  to  such  matters,  within  the  limits  of 
the  order,  as  the  principles  of  the  decree  or  order  may  render  necessary."    Kent,  Ch.    Remsen  t. 
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Vickers  v.  Cowell. 

1839  :  July  18. 

Where  a  mortgage  is  made  to  several  persons  jointly,  they  are,  in  equity,  tenants  in  common  of 
the  mortgage  mouey,  and  the  representatives  of  such  of  them  as  may  he  dead  are  necessary  par- 
ties with  the  survivor  to  a  bill  for  foreclosure  or  redemption. 

This  was  a  mortgagee's  suit,  the  object  of  which  was  to  redeem  the  prior 
'  charges  on  a  property  in  Yorkshire,  and  to  foreclose  the  mortgagor  and  the 
incumbrancers  subsequent  in  charge  to  the  plaintiff.  One  of  the  mortgages 
stated  in  the  bill,  which  was  prior  in  point  of  date  to  the  plaintiff's 
charge,  but  over  which  #the  plaintiff  claimed  a  priority  in  conse-  [#530] 
quence  of  its  not  having  been  registered  previous  to  the  registration 
of  the  plaintiff's  mortgage,  was  a  mortgage  to  Henry  Greenwood  and  Chris- 
topher Bollond. 

Christopher  Bollond  was  dead,  but  his  representatives  were  not  made  par- 
ties to  the  suit.    The  case  came  on,  and 

Mr.  Pemberton,  and  Mr.  Beavan  objected,  that  the  cause  could  not  pro- 
ceed in  the  absence  of  the  representatives  of  Christopher  Bollond ;  that 
although,  at  law,  the  debt  and  security  survived  to  Henry  Greenwood,  yet  in 
equity,  Greenwood  and  Bollond  were  tenants  in  common  ;(a)  and  the  repre- 
sentatives of  Bollond  had  an  interest  in  the  mortgage  money,  and  were  neces- 
sary parties  to  the  suit. 

Mr.  O.  Richards  and  Mr.  Koe,  contra,  contended  that  the  representatives 
of  Bollond  were  not  necessary  parties  to  the  suit,  and  that  the  right  to  the 
money  had  survived  to  Greenwood ;  and  secondly,  they  insisted,  that  it  ap- 
peared from  the  mortgage  deed  itself,  that  the  money  was  trust  money,  in 
which  the  representatives  of  Bollond,  therefore,  could  have  no  interest,  and 
that  it  was  not  necessary  to  make  the  cestui  que  trusts  parties. 

Mr.  Pemberton,  in  reply.  If  no  trust  appears  on  the  deed,  then  Bollond's 
representatives  are  necessary  parties  ;  on  the  other  hand,  if  the  trust  appears, 
the  parties  beneficially  entitled  to  the  money  must  be  before  the  court,  other- 
wise the  title  obtained  under  the  decree  will  be  imperfect. 

*Mr.  Kindersley  and  Mr.  Rogers  appeared  for  Greenwood.  [*531] 

The  Master  of  the  Rolls  held  the  objection  to  be  valid,  saying 
it  had  been  well  established,  that  where  money  was  advanced  by  several  per- 
sons jointly  on  a  security,  though  the  right  to  it  survived  at  law,  yet  that  the 
same  rule  did  not  prevail  in  equity.  Here  the  money  appeared  advanced  by 
the  two,  and  there  was  nothing  to  show  that  the  representatives  of  Bollond 
were  not  interested  in  it;  the  cause  must  therefore  stand  over,  with  liberty  to 
amend  by  adding  parties. 

Remeen,  2  Johns.  Ch.  Rep.  501.    And  see  Twyford  v.  Trail,  3  Myl.  &  Cr.  645,  650,  n.  1.    Lick- 
field  ▼.  Baker,  2  Bear.  481.    Hopkin»on  r.  Bageter,  1  Vo.  &  Coll.  C.  C.  13. 
(a)  Cocte  on  Mortgages,  630. 
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Bbook  v.  Brook. 

1839:  July  10. 

The  court  declined  making  an  order  allowing  a  feme  sole  to  propose  herself  to  be  trustee,  on  the 
ground  that  on  her  marriage  her  husband  might  interfere  with  the  trust. 

In  this  case,  new  trustees  were  to  be  appointed, 

Mr.  Stinton  asked  that  Miss  B.  might  be  at  liberty  to  propose  herself  as 
trustee  before  the  Master. 

The  Master  of  the  Rolls  declined,  saying  that  it  was  not  the  usual 
practice,  and  it  might  lead  to  inconvenience  in  case  of  ber  marriage,  when 
her  husband  would  have  the  power  of  interfering  with  the  trust 


[•532]  'Powell  v.  Davies. 

1839 :  April  10,  July  9,  August  10. 

A  testator  devised  a  freehold  estate  to  A.  for  life,  and  after  his  death  he  devised  the  same  to  be 
equally  divided  into  four  parts,  between  one  child  of  A.,  one  child  of  B.,  one  child  of  G.  and  one 
child  of  D.,  for  them  to  receive  the  rents  and  divide  tjfe  money  between  them ;  and  it  was  hit 
desire  that  his  estate  should  never  be  sold  out  of  the  family  ;  and  provided  A.,  B.,  C.  and  D. 
should  never  have  any  lawful  children,  the  testator's  desire  was  that  their  parts  should  go  to 
their  next  of  kin.  At  the  time  of  making  the  will  and  of  the  death  of  the  testator,  B.  only  had 
a  child,  namely,  a  daughter,  but  after  the  testator's  death  B.  had  a  son.  At  the  death  of  A. 
there  were  children,  both  sons  and  daughters,  of  A.,  C.  and  D. :  Held,  first,  that  the  gift  to  "  one 
child"  was  not  void  for  uncertainty ;  secondly,  that  the  daughter  of  B  ,  and  the  eldest  child  of 
A.,  C.  and  D.  respectively,  whether  a  son  or  daughter,  who  cante  into  tut  after  the  testator's 
death  were  entitled ;  and  thirdly,  that  under  the  words,  the  fee  passed. 

In  April,  1807,  Francis  Davies  had  four  children,  viz.  Thomas  Davies, 
Hannah,  the  wife  of  Samuel  Beddoes,  Anne  Davies  and  Margaret  Davies ; 
and  Hannah  Beddoes  had  one  child,  Susannah,  born  on  the  4th  of  March, 
1803. 

On  the  7  th  of  April,  1807,  George  Peate  made  his  will,  and  thereby,  after 
giving  several  legacies,  gave  and  devised  to  Thomas  Davies,  the  son  of 
Francis  Davies,  all  the  testator's  freehold  estate  during  his  life,  and  after  the 
decease  of  Thomas  Davies,  gave  and  devised  the  same  estate  to  be  equally 
divided  into  four  parts,  between  one  child  of  Thomas  Davies,  one  child  of 
Samuel  Beddoes,  one  child  of  Anne  Davies  and  one  child  of  Margaret  Da- 
vies, for  them  to  receive  the  rents  and  divide  the  money  between  them ;  and 
it  was  his  desire  that  his  estate  should  never  be  sold  out  of  the  family ;  "  Pro- 
vided the  aforesaid  Thomas  Davies,  Anne  Davies  and  Margaret  Davies 
should  never  have  any  lawful  children,  his  desire  was  that  their  parts  should 
go  to  the  next  of  kin." 

The  testator  died  in  May,  1807. 

On  the  7th  of  August,  1807,  Thomas  Davies  married,  and  there  was  issue 
of  the  marriage  several  children,  of  whom  the  eldest  was  a  daughter. 
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•On  the  4th  of  February,  1808,  Anne  Davies  married  John  Powell,    [#533] 
and  there  were  issue  of  the  marriage  several  children,  of  whom  the 
eldest  was  a  son. 

On  the  1st  of  February,  1816,  Margaret  Davies  married  William  Evans, 
she  had  issue  two  children,  the  eldest  a  son,  the  other  a  daughter. 

Hannah  Beddoes  had  four  other  children,  a  son  and  three  daughters,  born 
after  the  testator's  death. 

On  the  25th  of  January,  1836,  Thomas  Davies  died,  and  there  were  then 
living  five  children  of  Thomas  Davies,  the  eldest '  a  daughter,  five  children 
of  Samuel  Beddoes,  the  eldest  a  daughter,  nine  children  of  Anne  Powell,  the 
eldest  a  son,  and  two  children  of  Margaret  Evans,  the  eldest  a  son. 

Mr.  Tinnet/y  and  Mr.  Bethell,  for  the  plaintiffs,  and  Mr.  Stuart  and  Mr. 
Abraham  for  parties  in  the  same  interest,  contended  that  the  one  child  of 
Samuel  Beddoes  was  the  child  of  Samuel  Beddoes  who  was  living  at  the 
date  of  the  will  and  at  the  time  of  the  testator's  death  ;  and  that  as  to  the 
children  of  Thomas  Davies,  Anne  and  Margaret,  the  one  child  was  the  first 
that  came  into  esse  ;  that  in  each  case,  the  one  child  was  the  first  born ; 
that  the  eldest  child  of  Samuel  Beddoes  immediately  on  the  testator's  death, 
and  the  eldest  child  of  each  of  the  others  on  coming  into  esse,  acquired  an 
absolute  indefeasible  interest  in  one-fourth  of  the  estate. 

Mr.  Pemberton  and  Mr.  Dixon,  for  the  eldest  son  of  Thomas  Davies, 
who  was  the  heir  at  law  of  the  testator,  contended,  that  in  each  case  the  de- 
vise to  one  child  of  a  person,  without  specifying  it  by  name,  was  void  for 
uncertainty ;  and  secondly  that  a  son,  though  younger  in  age,  was  entitled 
in  preference  to  his  sister. 

*The  following  authorities  were  cited  :—Loddington  v.  Kime  ;(a)    [#534] 
Robinson   v.    Robinson  ;(b)   Blackburn  v.  Stables  ;(c)   Dowset  v. 
Sweet  \{d)  Mellish  v.  Mellish  ;(e)  Doe  dem.  Hayter  v.  Joinville  ;(g)  Mo- 
hun  v.  Mohun  ;{h)  Strode  v.  Russell  ;(i)    Wild's  case  ;<k)  Bate  v.  Am- 
herst ;{l)  I  Jarman?s  Pow.  Devises,  365. 


August  10. — The  Master  of  the  Rolls  (after  stating  the  ciffeum- 
stances  of  the  case.)  The  only  child  of  Francis  Davies  who  had  a  child  at 
the  date  of  the  will  was  Hannah  the  wife  of  Samuel  Beddoes,  and  there  be- 
ing only  one  child  of  Samuel  Beddoes,  there  is  no  gift  over  of  the  share 
given  to  the  one  child  of  Samuel  Beddoes.  This  circumstance  appears  to 
indicate  that  the  testator  considered  that  that  one  child  (who  was  a  daughter) 
would  take. 

The  three  other  children  of  Francis  Davies  were  unmarried,  and  the  gift 
over  is  in  the  event  of  their  never  having  any  lawful  children.    The  gift 

(«)  1  Salk.  224  ;  and  1  Lord  Raymond,  203.  (b)  2  Ves.  sen.  226.  fc)  2  V.  &  B.  367. 

(d)  Ambler,  175.  («)  2  Barn.  &  Cr.  520. 

(g)  3  East,  172.  (A)  1  Swan.  201.  (i)  2  Vera.  621. 

(*)  6  Co.  Rep.  27.  (0  Sir  T.  Raymond,  82. 
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over,  therefore,  as  to  the  share  given  to  one  child  of  each  of  those  children, 
would  not  take  effect,  in  the  event  of  one  child  of  each  coming  into  esse. 

And  considering  that  here  there  is  not  a  gift  to  one  of  several  children, 
which  would  be  uncertain,  but  a  gift  to  one  child  of  each  of  four  persons ; 
that  as  to  one,  the  testator  has  himself  indicated,  that  the  only  one  in  esse 
would  take ;  that  in  the  three  other  cases  the  wiil  is  so  expressed, 
[*535]  that  the  gift  may  vest  immediately  on  the  *coming  into  esse  of  the 
first  child,  and  that  thereupon  the  gift  over  would  fail,  I  think  that 
the  devise  ought  not  to  be  considered  as  void ;  and  that  the  eldest  of  each  of 
the  four  children  of  Francis  Davies  became  and  is  entitled  to  an  equal  fourth 
share  of  the  estate,  and  I  think  that  under  the  words  the  fee  passed. 


Kay  v.  Marshall. 


1839:  May  22,  27,  June  3,  July  10. 

Before  the  grant  of  tbe  plaintiff's  patent,  the  reach  in  spinning  machines  varied  from  less  than 
an  inch  to  thirty -six  inches,  according  to  the  length  of  the  fibre  of  the  material.  The  plaintiff 
discovered  a  new  and  improved  mode  of  preparing  flax  and  other  fibrous  substances,  in  which  pro* 
cess  the  fibre  became  shortened,  and  the  length  of  the  reach  in  spinning  it  was  necessarily  di- 
minished. The  plaintiff  obtained  a  patent,  first,  for  thus  preparing  the  flax  and  other  fibious  sub- 
stances ;  and  secondly,  for  spinning  it  at  a  shorter  reach  than  had  been  done  before,  namely,  at 
two  inches  and  a  half:  Held,  that  the  second  part  of  the  patent  could  not  be  supported,  and 
that  the  patent  was,  therefore,  invalid. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Master  of  the 

Roils,  and  the  former  proceedings  in  this  case  will  be  found  reported  in  1 

Mylne  &Cr.  373;   1  Keen,  190;  and  5  Bingham's  N.  C.  492.     The  case 

was  argued  by 

Sir  F.  Pollock^  Mr.  Kindersley,  and  Mr.  Booth,  for  the  plaintiff,  and  by 

Mr.  Pemberton}  Mr.  Barber,  and  Mr.  R.  Atkinson,  for  the  defendant. 


July  10. — The  Master  of  the  Rolls: — This  case  came  before  me, 
on  the  equity  reserved  upon  the  certificate  returned  by  the  judges  of  the 
Court  of  Coounon  Pleas,  to  whose  consideration  a  case  was  submitted  with 
the  question,  whether  the  plaintiff's  patent  was  valid  in  point  of  law. 

The  judges  have  certified  their  opinion  to  be,  that  the  patent  is 
[*536j    not  valid  in  point  of  law,  and  the  'defendants  thereupon  insist  that, 
the  plaintiff's  bill  ought  to  be  dismissed  with  costs ;  and  that  the 
plaintiff  ought  also  to  pay  the  costs  of  the  issue  and  of  the  case. 

The  plaintiff  contends  that  the  opinion  of  the  judges  is  erroneous,  and 
that  I  ought  either  to  give  relief,  notwithstanding  their  certificate,  or  to  put 
the  question  relating  to  the  validity  of  the  patent  into  some  farther  course  of 
inquiry. 

The  question  with  me  is  the  same  as  that  which  was  before  the  judges, 
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and  though  I  have  the  aid  of  their  opinion,  and,  by  their  favor,  of  the  rea- 
sons which  induced  them  to  form  that  opinion,  it  is  undoubtedly  my  duty  to 
consider,  whether  after  hearing  the  reasons  which  have  been  advanced  on 
both  sides,  it  is  an  opinion  satisfactory  to  my  own  mind,  and  such  as  I  ought  to 
adopt.  The  decision  to  be  pronounced  here,  must  rest  on  my  responsibility, 
and  not  on  the  responsibility  of  the  learned  judges  whose  assistance  I  have 
asked  and  received. 

The  patent  was  granted  for  new  and  improved  machinery,  for  preparing 
and  spinning  flax,  hemp,  and  other  fibrous  substances,  by  power ;  and  in  the 
specification  the  plaintiff  declares  the  nature  of  his  invention  to  consist  in  new 
machinery  for  macerating  flax  and  other  similar  fibrous  substances,  previously 
to  drawing  and  spinning  it ;  and  also  in  improved  machinery  for  spinning  the 
same,  after  having  been  so  prepared. 

Nothing  has  occurred  to  show,  that  the  plaintiff's  machinery  for  macera- 
ting flax,  previously  to  drawing  and  spinning  it,  was  not  new  at  the  time 
when  the  patent  was  granted,  and  nothing  has  occurred  to  show,  that  previ- 
ously to  the  grant  it  was  known,  that  maceration  to  the  extent  pro- 
posed by  the  plaintiff,  was  not  a  *new  process  by  which  flax  was  [*537] 
usefully  prepared  for  drawing  and  spinning  it ;  and  so  far  as  relates 
to  the  maceration  described  in  the  patent,  no  question  is  made  as  to  the  novelty 
and  utility  of  the  plaintiff's  invention;  and  if  this  were  all,  the  validity  of 
the  patent  would  not  be  affected  by  the  fact,  that  before  the  grant  a  mode  of 
preparing  the  flax  for  spinning,  by  moistening  it,  had  been  invented  by 
Horace  Hall,  or  that,  subsequently  to  the  grant,  a  more  convenient  and  effi- 
cient mode  of  maceration  had  been  invented  and  come  into  general  use. 
But  with  respect  to  the  improved  machinery  for  spinning,  the  plaintiff,  in  his 
specification,  says,  "  1  place  the  drawing  rollers  only  two  inches  and  a  half 
from  the  retaining  rollers,  and  this  constitutes  the  principal  improvement  in 
the  said  spinning  machinery :  for  the  roving  being  so  completely  macerated, 
would  not  hold  together  to  be  drawn  out,  while  in  such  a  state,  to  the  ordi- 
nary length  of  the  staple,  but  this  very  state,  when  drawn  in  so  short  a  length, 
as  here  represented,  enables  it  to  be  spun  very  fine  and  evenly ;  for  it  should 
be  stated  that  there  is  no  elasticity  in  the  fibre  of  flax,  hemp,  nettleweed  or 
other  the  like  substances ;  but  when  drawn  by  rollers  so  placed  as  aforesaid, 
and  moving  at  the  relative  speed  aforesaid  (which  he  has  previously  described 
as  being  eight  to  one,)  and  in  the  completely  saturated  state  aforesaid,  the 
fibres  themselves  are  pulled  asunder  and  required  to  be  twisted  immediately, 
or  the  continuity  of  the  thread  would  be  destroyed."  And,  again,  in  speci- 
fying his  claim,  he  declares  that  which  he  claims  as  his  invention  in  respect 
of  improved  machinery  for  spinning  flax,  hemp,  and  other  fibrous  substances, 
is  a  certain  trough,  which  he  has  described,  and  the  placing  of  the  retaining 
rollers  and  the  drawing  rollers  nearer  to  each  other  than  they  have  ever  be- 
fore been  placed,  (say  within  two  inches  and  a  half  of  each  other)  for  the 
purpose  aforesaid. 
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[*538]  *From  this  specification,  it  appears  to  have  been  known  to  the 
plaintiff,  that  the  fibres  which  were  to  be  spun  after  maceration,  would 
be  pulled  asunder  by  drawing  in  his  manner,  and  required  to  be  twisted  im- 
mediately to  prevent  the  continuity  of  the  thread  being  destroyed,  and  that, 
therefore,  he  placed  the  drawing  and  retaining  rollers  very  near  to  each  other. 

He  has  declared  that  this  placing  of  the  rollers  constitutes  the  principal  im- 
provement in  the  spinning  machinery ;  and  amongst  the  things  which  he 
claims  as  his  invention,  is  this  placing  of  the  rollers  nearer  to  each  other  than 
they  had  ever  before  been  placed,  (say  two  inches  and  a  half  off  each  other) 
for  the  purpose  aforesaid.  And  it  is  endorsed  upon  the  postea  by  the  learned 
Judge,  before  whom  the  issue  was  tried,  that  before  the  granting  of  the  patent 
it  was  not  known  that  flax  could  be  spun  by  means  of  maceration,  as  having 
a  short  fibre  at  a  reach  of  two  inches  and  a  half. 

But  various  sorts  of  spinning  machines  were,  before  the  grant  of  the  patent, 
used  with  slides,  by  which  the  reach  was  varied  according  to  the  length  of 
the  staple  or  fibre ;  for  cotton  spinning  the  reaeh  varied  from  seven  eighths 
of  an  inch  to  an  inch  and  a  quarter ;  for  tow  spinning,  from  four  to  nine 
inches ;  for  worsted  spinning,  from  five  to  fourteen  inches ;  and  for  dry  flax 
spinning,  from  fourteen  to  thirty-six  inches ;  so  that  machinery,  by  which 
the  reach  was  varied  from  less  than  an  inch  to  thirty-six  inches,  was  known 
before  the  patent  was  granted. 

The  plaintiff  has  found  that  a  reach  of  two  inches  and  a  half,  or  there- 
abouts, is  well  adapted  for  spinning  flax  prepared  for  spinning  by  his  process 
of  maceration,  and  the  question  is  reduced  to  this,  whether  his  adopt- 
[#539]  ing  *that  particular  length  of  reach,  for  the  purpose  of  applying  it  to 
the  spinning  of  flax  so  prepared,  is  to  be  considered  an  improved  ma- 
chinery in  respect  of  which  this  patent  can  be  held  to  be  valid,  and  I  am  of 
opinion  that  it  cannot. 

I  concur  entirely  with  the  learned  Judges,  and  see  no  reason  to  think  that 
any  other  result  would  follow  from  further  investigation. 

Being  of  opinion  that  the  patent  is  invalid,  it  follows  that  the  bill  must  be 
dismissed.  I  have  considered  the  question  of  costs,  and  I  think  that  I  ought 
to  make  no  order  with  respect  to  the  costs  of  the  issue ;  but  the  plaintiff  must 
pay  the  costs  of  this  suit  and  of  the  case.[l] 

[i]  If  the  patented  machine  does  not  differ  from  a  previous  one  in  its  principle,  but  merely  in  its 
proportions,  the  patent  is  void.  Burrall  v.  Jewett,  2  Paige,  145.  A  patent  for  an  abstract  princi- 
ple is  void.     Wytth  v.  Stone,  I  Story's  Rep.  274. 
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HIill  t>.  Gomme-  [*540] 

1839  ;  July  12, 13,  15  j  August  10. 

In  consideration  of  100/.  paid  by  the  plaintiff's  father  to  A.  B.,  the  latter  covenanted  to  maintain 
mod  apprentice  the  plaintiff,  and  that  he  should  take  a  specified  interest  in  all  the  real  and  per- 
sonal estate  which  A.  B.  should  possess  at  his  death  ;  the  condition  in  life  of  the  plaintiff  not 
having  been  altered,  and  no  expectation  on  his  part  having  been  defeated  ;  Held,  that  this  con- 
tract might  be  put  an  end  to  by  agreement  between  the  plaintiff's  father  and  A.  B. 

SembUy  that  if  there  had  been  part  performance  of  the  agreement  altering  the  condition  in  life  of 
the  plaintiff,  then  the  court  would  not  have  permitted  the  father  to  take  him  back  to  his  preju- 
dice, and  would  have  compelled  a  complete  performance  In  bis  favor. 

Executors,  whose  testator  died  in  1827,  advertised  for  persons  having  claims  or  demands  on  the 
estate  of  their  testator,  and  having  provided  for  all  that  appeared,  they,  in  1829,  distributed  the 
estate  amongst  the  legatees  and  took  from  them  an  indemnity.  A  demand  previously  unknown* 
both  to  thetclaimant  and  the  executors  was  made  against  the  estate  in  1836,  and  a  bill  filed  to 
enforce  it :  Held,  that  if  the  claim  were  valid,  the  executors  were  still  personally  liable  to  the 
plaintiff. 

The  plaintiff  in  this  cause,  a  pauper,  prayed,  that  under  an  indenture  da- 
ted the  16th  day^of  February,  1818,  he  might  be  declared  to  be  entitled  to  the 
personal  estate  of  which  James  Dean  died  possessed,  after  the  payment  of  his 
debts. 

In  the  year  1817,  John  Hill,  the  father  of  the  plaintiff,  was  an  agricultural 
implement  maker  residing  in  Oxford  Street,  and  James  Dean  was  a  laboring 
brickmaker  living  at  a  place  called  Brickmaker's  Bow.  whose  wife  took  in 
children  to  nurse. 

The  plaintiff  was  five  years  old  on  the  30th  of  August,  1817,  and  in  that 
year  was  at  nurse  with  Dean's  wife,  and  appears  to  have  been  treated  with 
kindness  and  affection  by  Dean* 

In  December, '181 7,  Dean  left  his  residence  in  Brickmaker's  Row,  and 
undertook  the  business  of  a  publican,  which  he  carried  on  at  the  u  Seven  Stars" 
on  Starch  Green,  and  at  the  same  time  continued  his  emplpyment  as  a  labor- 
ing brickmaker. 

♦On  the  16th  of  February,  1818,  Dean  executed  a  deed  of  that  [*541] 
date,  made  between  himself  of  the  one  pajt,  and  John  Hill  of  the 
other  part,  and  thereby,  after  reciting  that  Dean  had  no  child  by  Elizabeth^ 
his  wife,  and  had  agreed,  in  consideration  of  1001.  to  be  paid  to  him  by  Hill, 
forthwith  to  take,  maintain,  clothe,  educate,  apprentice,  and  bring  up^  Wil- 
liam Thomas  Hill,  the  plaintiff,  then  of  the  age  of  five  years  and  upwards ; 
and  also  that  the  heirs  and  executors  of  Dean  should  stand  possessed  of  all 
the  real  aud  personal  estate  which  should  belong  to  him  at  the  time  of  his 
death,  on  the  trusts  after  mentioned :  it  was  witnessed  that,  in  pursuance  of 
that  agreement,  and  in  consideration  of  100/.  paid  by  Dean  to  Hill  before  the 
sealing  and  delivery  of  the  deed,  Dean  covenanted  that  he  would,  from  the 
date  of  the  deed,  board,  maintain,  educate,  clothe,  and  bring  up  William 
Thomas  Hill  in  a  suitable  and  proper  manner,  as  if  he  were  his  own  son ; 
and  as  soon  as  might  be  after  he  should  have  attained  the  age  of  fourteen 
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years,  apprentice  and  put  him  out  to  some  trade  or  calling,  until  he  should 
attain  the  age  of  twenty-one  years,  and  pay  the  premium  or  apprentice  fee 
which  should  be  required  for  that  purpose,  and  all  costs,  charges,  and  expen- 
ses, attendant  on  and  which  should  be  occasioned  by  the  maintaining,  edu- 
cating, clothing,  and  bringing  up  of  the  said  William  Thomas  Hill  during 
his  minority,  by  and  out  of  his  own  moneys ;  and  also  that  his  heirs  and  ex- 
ecutors should  convey  and  assign  the  real  and  personal  estate  of  which  he 
should  die  seised  and  possessed,  in  such  manner  that  the  same  should  be  and 
remain  to  the  use  of  any  widow  of  Dean  for  her  life,  and  after  her  death  to 
the  use  of  William  Thomas  Hill  absolutely,  if  Dean  should  have  no  child  of 
his  own  ;  but  if  Dean  should  have  any  such  child  or  children,  then  to  the 
use  of  William  Thomas  Hill,  and  the  child  or  children  of  Dean 
[#542]  equally.  'Provision  was  then  made  for  the  maintenanc%of  William 
Thomas  Hill  if  he  should  be  under  twenty-one  years  of  age  at  the 
death  of  Dean  and  any  widow  he  might  leave,  and  for  the  reverting  of  the 
estate  to  the  heirs  and  executors  of  Dean,  if  William  Thomas  Hill  should  die 
under  twenty-one  without  issue ;  and  power  was  reserved  to  Dean  to  revoke 
the  deed,  except  as  to  any  uses  therein  expressed  for  the  benefit  of  William 
Thomas  Hill. 

The  deed  was  executed  in  the  presence  of  and  attested  by  two  witnesses, 
and  a  receipt  for  the  consideration  money  was  endorsed  on  the  deed,  but 
under  the  peculiar  circumstances,  as  to  the  alleged  payment,  stated  in  the 
evidence. 

It  was  alleged  by  the  bill,  that  upon  the  execution  of  this  deed,  the  plain- 
tiff was  taken  by  Dean  into  his  own  house,  and  adopted  as  his  own  child, 
but  that  afterwards  the  plaintiff  was  sent  home  to  his  father ;  and  it  was 
agreed  between  the  plaintiff  and  the  defendants,  that  in  fact,  notwithstanding 
the  deed,  the  plaintiff  was,  in  the  words  of  the  bill,  "  maintained,  educated, 
clothed,  brought  up  and  apprenticed  by  his  father,  John  Hill,  or  out  of  his 
estate ;"  and  the  plaintiff  appeared  to  have  been  brought  up  by  his  parents  in 
entire  ignorance  that  any  such  provisions  was  intended  for  him. 

The  plaintiff's  father  lived  about  eight  years  after  the  date  of  the  deed, 
and  in  1826  died  intestate,  leaving  a  considerable  property,  of  which  the 
plaintiff,  as  one  of  his  children,  was  entitled  to  a  distributive  share  with  the 
other  children. 

James  Dean  died  without  issue  in  September,  1827,  having  made 
[#543]  a  will,  by  which  he  disposed  of  his  'property  without  any  regard  to  or 
notice  of  the  deed  and  property,  which  was  stated  to  amount  to 
12002.,  had  been  loug  since  distributed.  The  executors  after  having  inserted 
advertisements  in  two  London  papers,  calling  on  all  persons  having  claims 
or  demands  against  the  estate  of  Dean,  to  forward  the  same,  and  having  pro- 
vided for  all  known  demands,  ultimately  distributed  the  testator's  property  in 
1829,  either  according  to  the  directions  of  the  will,  or  by  agreement  among 
the  parties  interested  under  it,  and  at  the  same  time  they  took  an  indemnity. 


CASES  IN  CHANCERY.  645 

1839.— Hill  v.  Gomme. 

Elizabeth  Hill,  the  widow  of  John  Hill,  was  the  administratrix  of  his  estate ; 
she  died  in  March,  1831,  and  the  plaintiff  being  then  an  infant,  administration 
during  his  infancy  was  granted  to  Samuel  Henry  Manley.  The  plaintiff  at- 
tained twenty-one  years  of  age  in  August,  1833,  and  then  refused  to  take  the 
administration  upon  himself. 

In  April,  1836,  letters  of  administration  of  tho  estate  of  John  Hill,  then  un- 
administered  by  Elizabeth  Hill,  were  granted  to  Richard  Hill,  a  younger 
brother  of  the  plaintiff;  and  on  that  occasion,  Mr.  Manley  delivered  to  Richard 
Hill  a  small  box  which  had  belonged  to  John  Hill,  and  was  supposed  to  con- 
tain only  old  expired  leases,  and  other  useless  documents,  and  which,  on  that 
account,  Mr.  Manley  had  never  examined. 

In  this  box,  and  placed  together  with  such  useless  documents,  Richard 
Hill  found  the  deed  of  the  16th  of  February,  1818 ;  he  delivered  it  to  the 
plaintiff,  who  soon  afterwards  claimed  the  benefit  of  it  from  the  defendants ; 
and  the  plaintiffs  having  soon  afterwards  obtained  from  Richard  Hill  an  as- 
signment of  any  interest  which  might  belong  to  the  estate  of  John 
Hill  under  the  Meed,  filed  this  bill,  claiming  to  be  entitled  to  all  the  [*544] 
estate  of  James  Dean,  after  payment  of  his  debts  and  funeral  and  tes- 
tamentary expenses,  subject  to  the  life  interest  of  the  widow  of  James  Dean, 
now  Mrs.  Vaile. 

The  material  parts  of  the  evidence  were  as  follows : — At  the  date  of  the 
transaction,  the  witness,  John  Taylor,  then  about  seventeen  years  of  age,  was 
living  with  his  uncle,  Mr.  William  Brill,  who  was  the  solicitor  of  the  parties 
in  the  preparation  of  the  deed.  He  proved  that  no  pecuniary  consideration 
was  at  first  intended, "  that  it  was  at  first  proposed  that  the  consideration  should 
be  natural  love  and  affection  on  the  part  of  Dean,"  but  counsel  raising  some  ob- 
jection, it  was  ultimately  agreed  that  the  consideration  for  the  deed  should  be 
the  sum  of  100/. ;  he  said  that  the  instructions  were  given  by  both  parties, 
that  his  uncle,  saw  them  several  times  on  the  subject,  that  the  interviews 
sometimes  took  place  at  his  uncle's  chambers,  sometimes  and  more  frequently 
at  John  Hill's  house,  and  that  his  uncle  went  two  or  three  times  to  Dean's 
house  at  Starch  Green ;  that  he  generally  accompanied  his  uncle,  and  at  John 
Hill's  house  was  present  at  the  interviews,  but  at  Starch  Green  was  left  out- 
side with  his  uncle's  gig. 

Mr.  Brill,  one  of  the  witnesses  to  the  execution  of  the  deed,  was  dead,  the 
other  attesting  witness,  Thomas  Hill,  was  alone  examined  on  behalf  of  the 
plaintiff,  who  said  that  he  saw  it  signed,  sealed,  and  delivered  by  Dean  and 
Hill,  and  that  at  the  same  time  Dean  signed  the  receipt  for  the  consideration 
money ;  but  he  said  no  money  actually  passed  between  the  parties  in  his  pre- 
sence, but  he  believes  that  John  Hill  paid  whatever  was  coming  from  him 
to  James  Dean  on  that  occasion,  according  to  the  deed,  for  when  the 
parties  and  "witnesses  had  signed,  John  Hill  remarked,  that  he  be-  [*545] 
lieved  that  the  business  was  all  concluded  except  paying  the  money, 
and  he  put  his  hands  to  his  pocket  as  if  he  were  going  to  produce  the  money ; 
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and  as  the  witness  had  nothing  further  to  do  in  the  business,  he  withdrew 
and  left  the  parties  to  themselves." 

As  to  the  deed  being  acted  on,  the  witnesses  Sarah  Gilling  and  the  two  Jen- 
nings spoke  only  to  the  time  when  Dean  was  living  at  Brickmaker's  Row, 
which  was  before  the  date  of  the  deed.  Thomas  Hill  was  in  the  employ  of 
John  Hill  from  about  1817  to  1826,  when  he  remembered  that  plaintiff  was 
living  away  from  the  house  of  his  father  during  part  of  the  time  that  he  was 
in  the  father's  employ ;  he  could  not  very  distinctly  state  how  long  or  what 
period  he  was  thus  living  away,  but  to  the  best  of  his  recollection,  that  plain- 
tiff was  not  living  at  home  at  the  time  of  the  deed  being  executed,  and  re- 
mained away  for  some  time,  <fcc. 

Rangeley  entered  into  the  service  of  John  Hill  as  carman,  in  January,  1817, 
and  remained  with  him  till  his  death,  and  stated  that  to  the  best  of  his  recollec- 
tion, the  plaintiff  was  living  away  from  home  at  Christinas,  1817,  and  during 
the  greater  part,  if  not  the  whole,  of  1818,  and  was  out  at  nurse  somewhere. 

The  cause  now  came  on  for  hearing,  when,  on  behalf  of  the  defendants, 
the  following  abjections  were  raised  to  the  relief  asked  by  the  plaintiff. 

First,  That  the  presumption  arising*  from  the  receipt  on  the  deed  had  been 
rebutted  by  the  evidence  of  the  plaintiff's  witness  Thomas  Hill,  from  which 
it  appeared  that  the  100/.  had  never  been  paid  to  Dean ;  besides  this 
[*546]  Dean  never  hod  the  solace  and  comfort  which  he  intended  to  secure 
himself  by  the  adoption  of  the  child ;  that  consequently  the  consid- 
eration necessary  to  support  this  deed  failed,  and  the  transaction  being  a  mere 
nudum  pactum  could  not  be  enforced  in  equity.    Darley  v.  Darley.(a) 

Secondly,  That  Dean  himself  could  not  have  enforced  the  contract  against 
John  Hill  the  father,  for  he  could  not  have  maintained  a  suit  against  the 
father  for  the  delivery  up  of  the  child ;  there  being,  therefore,  no  mutuality, 
Hill  on  his  part,  and  those  claiming  under  him,  could  not  have  enforced  it 
against  Dean. 

Thirdly,  That  the  plaintiff  not  being  a  contracting  party  to  the  ^eed,  could 
not  sue  upon  it;  that  his  rights  were  derivative  from,  and  could  only  be 
worked  out  through  his  father,  who  himself  could  not  have  enforced  it;  that 
putting  the  case  in  the  most  favorable  light  for  the  plaintiff,  and  supposing 
him  to  have  been  a  party  to  the  deed,  then,  as  an  infant,  he  would  not  have 
been  bound  by  the  contract,  so  conversely,  he  could  not  insist  on  its  specific 
performance.    Flight  v.  Bolland.(b) 

Fourthly,  That  if  a  valid  binding  contract  ever  subsisted,  it  had  never  been 
acted  on,  or  had  been  abandoned  by  the  mutual  consent  of  competent  parties; 
that  it  had  been  decided  in  this  court,  that  where  two  persons  enter  into  a 
contract  for  the  benefit  of  a  third,  they  can  by  mutual  agreement  abandon  it. 
Colyear  v.  Lady  Mulgrave.(c) 

Fifthly,  That  this  was  a  contract  contrary  to  the  policy  of  the  law,  for 

(«)  3  Atk.  399.  (*)  4  Rom.  298.  (*)  2  Keftn,  81. 
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thereby  a  parent  was  contracting  for  the  relinquishment  of  his  child, 
the  father  thus  depriving  #his  son  of  that  parental  care  which  by  the  [*547] 
law  of  nature  he  was  entitled  to,  and  relieving  himself  from  those 
moral  duties  and  obligations  which  a  parent  owed  to  his  child.  If  such  a 
contract  were  held  valid,  then,  where  a  father  in  good  circumstances  contract- 
ed to  abandon  his  child  to  a  man  of  the  lowest  and  meanest  estate  and  condi- 
tion, the  court  might  be  obliged  to  enforce  the  contract. 

Sixthly,  That  the  specific  performance  of  contracts  was  discretionary,  and 
that  the  court  would  only  interfere  in  those  cases  where  every  thing  appeared 
fair,  clear  and  reasonable ;  that  here  the  contract  was  vague,  the  circumstan- 
ces doubtful,  and  the  bargain  most  improvident  and  unreasonable,  as"  depri- 
ving Dean  of  the  possibility  of  acquiring  any  future  property  over  which  he 
might  exercise  a  free  power  of  disposing  thus  taking  away  every  inducement 
to  future  exertion.     Kemble  v.  Kean^a)  Kimberley  v.  Jennings.ib) 

Lastly ',  That  the  executors,  who  had  taken  every  precaution, — who  had 
used  every  exertion,  by  advertisements  and  otherwise,  for  ascertaining  all 
the  outstanding  claims  against  the  estate, — who  had  been  guilty  of  no  pre- 
cipitation in  its  administration,  and  had  paid  over  the  assets  without  notice 
of  the  latent  claim  of  the  plaintiff,  could  not,  after  the  lapse  of  twelve  years, 
be  called  on  to  make  good  to  the  plaintiff  the  funds  so  paid  over. 

On  behalf  of  the  plaintiff  it  was  answered, 

As  to  the  fifst  objection,  that  here  was  a  deed  deliberately  prepared  by  and 
executed  in  the  presence  of  and  attested  by  a  professional  man  and  another 
witness,  with  two  receipts  for  the  consideration  money,  one  in  the 
•body  of  the  deed,  and  the  other  endorsed  on  it  and  attested  by  two  [*548J 
witnesses ;  that  no  better  proof  of  payment  could  be  adduced  than 
this  distinct  acknowledgment  in  the  most  solemn  form,  by  the  party  himself 
that  the  money  had  been  paid ;  that  it  would  be  most  dangerous  to  give  way 
to  the  notion  that  the  circumstance  of  one  of  two  witnesses  not  having  seen 
the  money  actually  paid  was  sufficient  to  invalidate  a  deed  and  outweigh  the 
acknowledgment  of  the  party  himself ;  that  no  man's  rights  or  property  would 
be  safe  if  the  effect  of  a  deed  was  to  be  defeated  by  a  mere  doubt  as  to  the 
payment  of  the  consideration  money ;  that  it  must  be  assumed  that  the 
money  was  paid,  for  the  deed  would  not  have  been  handed  over  until  it  had 
been  paid.  That  a  pecuniary  consideration  was  not  necessary  to  support  it, 
and  Dean  might  have  handed  back  the  consideration  the  moment  after  he 
had  received  it ;  and  that,  as  between  parent  and  child,  this  court  would  en- 
force a  voluntary  agreement,  Ellis  v.  Nimmo;{c)  would  supply  a  surrender 
of  a  copyhold,  or  aid  the  defective  execution  of  a  power. 

As  to  the  second  objection,  that  a  benefit  being  purchased  for  the  plaintiff 
by  his  father,  the  court  would,  if  beneficial  to  the  plaintiff,  have  enforced  the 

(a)  6  Sim.  333.       (©)  6  Sim.  340.     (e)  Uo.  &  Goo.  333.  [See  m  to  thw  ewe,  ante  451,  n.  g  ] 
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contract  against  the  father,  and  have  prevented  him  interfering  with  the 
plaintiff.     Lyons  v.  Blenkin*(a) 

As  to  the  third  objection,  that  this  was  the  purchase  of  a  reversionary  in- 
terest by  a  father  for  his  child,  and  was  as  much  an  advancement  for  him  as 
if  the  father  had  purchased  an  estate  in  his  child's  name ;  that  the  plaintiff, 
in  his  own  right,  was  entitled  to  enforce  the  contract  which  so  intimately 
affected  his  rights,  as  well  as  his  situation  and  prospects  in  life;  that  here  he 

claimed,  not  only  in  his  own  right,  but  as  representing  his  father. 
[*549]  *As  to  the  fourth  objection,  that  it  had  been  established  by  the  evi- 
dence that  the  deed  had  been  acted  upon,  and  that  the  plaintiff  had 
been  at  the  house  of  Dean  in  the  years  1816,  1817,  1818,  and  1819  ;  that 
though  Hill  the  father  might  have  abandoned  that  part  of  the  contract  which 
was  beneficial  to  him  alone,  viz.  tKe  obligation  of  Dean  to  maintain  the  plain- 
tiff, yet  it  was  not  competent,  either  to  the  plaintiff's  father  or  Dean  separate- 
ly, or  to  both  together,  to  put  an  end  to  the  provisions  of  the  deed  to  the  pre- 
judice of  the  rights  of  the  plaintiff;  that  if  (as  was  said)  the  deed  had  been 
abandoned,  it  was  strange  that  it  should  be  found  uncancelled  in  the  custody 
of  Hill ;  that  the  case  of  Colyear  v.  Lady  Mulgrave  did  not  apply,  for  the 
difficulty  there  was,  that  the  court  could  not  separate  the  two  characters  of 
the  defendant,  who  represented  both  the  contracting  parties ;  and  there,  too, 
the  plaintiff  was  a  natural  child,  and  therefore  in  law  a  stranger;  here  the 
plaintiff  claimed  both  hi  his  own  right  and  in  right  of  his  father  ;  as  repre- 
senting his  father  he  had  a  valuable,  and  as  a  child  iu  his  own  right  he  had 
a  meritorious  consideration  to  support  his  claim. 

As  to  the  fifth  objection,  that  there  was  nothing  contrary  to  the  policy  of 
the  law  in  allowing  a  parent,  for  the  benefit  of  his  child,  to  contract  for  his 
adoption  by  another  person. 

As  to  the  sixth  objection,  that  however  uncertain  and  vague  covenants  to 
settle  or  leave  all  future  property  might  be,  still  they  had  been  too  long  acted 
upon  aryi  recognized,  to  be  now  permitted  to  be  called  in  question.    Prebble 

v.  Bog-hurst.(b) 
[*550]        *As  to  the  seventh  objection,  that  the  very  point  had  been  distinct- 
ly decided  by  the  Master  of  the  Rolls  and  the  Lord  Chancellor  on 
appeal  in  Knatchbnll  v.  Fearnhead;(c)  and  that  the  executors  had  an  indem- 
nity which  they  might  enforce. 

<«)  Jacob  245. 

(6)  1  Swan.  309,  580.  7  Taunton,  588 ;  and  sec  Lowther  v.  Etrl  of  Westmoreland,  1  Cox,  64. 
Randall  v.  Willis,  5  Ves.  262.  Lewis  v.  Madocks,  8  Ves.  150, 17  Ves.  48.  Portescue  v.  Hcnnah, 
19  Ves.  66.  Needkam  v.  Smith,  4  Runs.  318.  Orafftey  v.  Humpage,  ante,  46.  Tawney  v.  Ward, 
post,  563.    [4  Rubs.  324,  n.  I.] 

(c)  3  Myl.  &  Cr.  122,  and  see  Ecdes  ▼.  Lambert,  Styles,  37,  54,  and  73.  and  Aleyn,  38.  Nee- 
ton  v.  Oennet,  Cro.  Eliz.  466.  Brooking  v.  Jennings,  1  Mod.  174.  Harmon  v.  Harmon,  3  Mod. 
115.  Sawyer  v.  Mercer,  1  Term  Rep.  690.  Hawkins  v.  Day,  Blnnt's  Ambler,  160,  and  Appen- 
dix, 803,  and  3  Mer.  555,  n.  Simmons  v.  Holland,  3  Mer.  547.  Governor  $c.  of  the  Chelsea 
Water  Works  v.  Cow  per,  1  Esp.  275.    Richard*  v.  Browne,  3  Bing.  N.  C.  493.    Davy  v.  Black- 
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Mr.  Pemberton  and  Mr.  6?.  L.  Russell,  for  the  plaintiff. 

Mr.  Tinney,  Mr.  Bethell,  Mr.  Kindersley,  Mr.  Chandless,  Mr.  Weld, 
Mr.  George  Turner,  Mr.  Mylne,  Mr.  Armstrong,  and  Mr.  &  Atkinson,  for 
the  several  defendants. 

Mr.  Pemberton,  in  reply. 


August  10. — The  Master  op  the  Rolls  (after  stating  the  above  cir- 
cumstances) said,  the  defendants  insisted,  first,  that  under  all  the  circumstan- 
ces of  the  case,  the  plaintiff  has  no  title  to  the  relief  he  prays  ;  and,  secondly, 
that  if*he  had  originally  a  title,  yet  that  after  such  an  administration  and  dis- 
tribution of  the  estate  of  James  Dean  as  is  stated  in  the  answer,  the  defendants 
ought  to  be  protected  from  all  liability. 

I  am  of  opinion,  that  if  the  plaintiff  was  entitled  to  the  estate  of 
James  Dean  at  the  time  of  his  dead),  the  'defendants  are  still  liable,     [*551] 
and  that  the  sole  question  in  the  cause  depends  upon  the  plaintiff's 
title  under  the  deed.[l] 

The  deed  itself  is  very  singular,  whether  we  regard  the  particular  provi- 
sions which  it  contains,  or  the  relation  which  subsisted  between  the  parties 
to  it.  On  the  one  hand  we  have  a  tradesman,  apparently  in  good  circum- 
stances, with  a  family  of  children  ;  on  the  other  hand  a  laboring  brickmaker, 
without  children,  and  in  circumstances  which  enabled  him,  at  the  time  when 
the  transaction  in  question  took  place,  to  commence  and  afterwards  to  carry 
on  the  business  of  a  publican,  which  he  seems  to  have  done  by  the  aid  of  his 
wife,  whilst  he  himself  continued  his  employment  of  a  laboring  brickmaker. 
For  his  station  in  life  he  must  also  be  considered  to  have  been  in  circum- 
stances which  were  good,  though  inferior  to  the  circumstances  of  Hill. 

For  the  plaintiff  it  was  alleged,  that  the  covenants  of  the  deed  were  an  ad- 
vancement obtained  by  Hill  for  his  son;  that  the  sum  of  1001.  was  actually 
paid  for  it,  but  that  the  deed  was  of  such  a  nature  as  to  require  no  pecuniary 
consideration  to  sanction  its  validity ;  that  the  deed  was  for  a  time  acted 
upon ;  but  that  whether  acted  upon  or  not,  it  was  binding  upon  the  parties, 
for  the  benefit  of  the  plaintiff,  from  the  moment  of  its  execution,  and  that 
they  had  no  right  to  abandon  it  and  waive  its  provisions.  The  argument 
for  the  plaintiff  is,  that  this  arrangement  was  an  advancement,  as  much  as  if 
Hill  had  purchased  an  estate  in  the  name  of  his  son. 

On  the  other  hand,  the  defendants  say  that  Dean  was  an  illiterate  man, 
and  could  not  have  understood  the  deed;  that  when  the  arrange- 
ment was  first  proposed  #no  pecuniary  consideration  was  intended  ;     [*552] 

imU,9  Bing.  5.  March  v.  Russell,  3  Myl.  &  Cr.  31.  Vernon  v.  Lord  Egmont,  1  Bli.  N.  S. 
554.  Wildridge  v.  M*Kane,  1  Molloy,  122.  Norman  v.  Baldry,  6  Sim.  621.  Pearson  v.  Arch- 
deaken,  1  Alcock  &  Sloper,  23.    Smith  v.  Day,  2  Mee.  &  W.  684. 

[1]  To  obtain  complete  exoneration,  executors  should  pass  their  accounts.  Low  v.  Carter,  an- 
te, 426.  Knaichbull  v.  Fearnhead,  3  Myl.  &  Cr.  526.  After  what  lapse  of  time  an  executor  will 
not  be  directed  to  account,  see  Raynerr.  PearsaU,  3  Johns.  Ch,  Rep.  578,  586.  And  see  Hamley  r. 
James,  5  Paige,  442,  438.     Gilchrist  v.  Re  a,  9  Paige,  66,  73. 
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that  the  consideration  of  100/.  was  inserted  only  to  satisfy  the  scruples 
of  the  legal  adviser,  who  was  consulted  by  the  parties  and  was  not  paid  * 
and  that  if  it  had  been  paid  it  would  not  have  been  sufficient ;  that  the  deed 
was  never  acted  upon,  or  that  if  acted  upon  at  all,  it  was  very  soon  abandon- 
ed ;  that  it  was  a  mere  arrangement  between  the  parties,  which  they  were  at 
liberty  to  abandon,  and  which  they  did  abandon  J  that  the  circumstances, 
condition,  and  expectations  were  never  changed ;  and  that  he  never  had  any 
equity  to  enforce  the  deed.    [His  Lordship  stated  the  evidence  of  Taylor*] 

It  seems  strange  that  Mr.  Brill  should  find  it  necessary  to  have  such  fre- 
quent communications  with  the  parties  on  the  preparation  of  the  deed,  and 
that  he  should  himself  go  to  their  houses  so  often  in  the  way  he  is  stated  to 
have  done ;  but  this  is  the  only  evidence,  and  upon  it  I  must  consider  that 
the  deed  was  carefully  prepared  from  the  instructions  of  the  parties*  [His 
Lordship  stated  the  evidence  of  Thomas  Hill.] 

These  circumstances  would,  in  ordinary  cases,  be  sufficient  to  prove  pay* 
menf  of  the  consideration  money ;  but  the  witness  goes  on  to  state  a  fact 
showing  that  the  consideration  money  was  not  paid  at  the  time  when  the 
deed  was  executed  and  the  receipt  signed  for  the  same.  The  witness  says, 
Hill  remarked,  "  he  believed  that  the  business  was  all  concluded  except  pay- 
ing the  money."  This  is  inconsistent  with  the  notion  that  the  money  had 
then  been  paid ;  and  though  the  witness  proceeds  to  say,  that  Hill  put  his 
hand  into  his  pocket  as  if  he  were  going  to  produce  the  money,  yet  he  did 
not  see  the  money  paid ;  but  having,  as  he  says,  nothing  further  to  do  in  the 
business,  he  withdrew  and  left  the  parties  to  themselves.    On  this  evidence 

I  do  not  consider  the  payment  of  the  money  to  be  well  proved. 
[*553]        *The  evidence  as  to  the  deed  being  at  all  acted  upon  is  unsatis- 
factory. 

[His  Lordship  next  stated  the  evidence  of  Sarah  Gilling,  the  two  Jennings 
and  Rangeley.] 

Considering  that  in  fact  the  plaintiff  was  at  nurse  with  Dean  in  the  year 
1817,  and  having  regard  to  the  lapse  of  time  after  which  the  witnesses  are 
speaking,  and  to  the  uncertainty  with  which  these  witnesses  express  them- 
selves, 1  do  not  think  it  proved  that  the  plaintiff  did  go  to  reside  with  Dean 
in  pursuance  of  the  deed ;  and  the  rather,  because  Mr.  Manley,  who  married 
a  sister  of  Mrs.  Hill  in  the  year  1818,  had  heard  nothing  about  the  matter, 
except  that  about  the  time  of  his  marriage  the  plaintiff  was  out  at  nurse 
with  Mr.  and  Mjfe.  Dean ;  and  because  a  witness,  Pither,  who  lived  at  the 
"  Seven  Stars"  when  Dean  took  the  house,  and  continued  to  live  there,  re- 
members the  boy  going  repeatedly,  but  does  not  recollect  his  ever  staying  in 
the  house  on  a  visit,  and  does  not  even  know  of  his  sleeping  there,  though 
he  might  have  done  so  without  the  witness  knowing  it 

But,  however  doubtful  it  may  be  whether  the  plaintiff  ever  resided  with 
Dean  after  the  execution  of  the  deed,  or  otherwise  than  as  a  nurse  child,  it 
is  clear,  that  soon  after  the  execution  of  the  deed,  he  was  residing  with  his 
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father  in  his  father's  house,  that  the  father  never  afterwards  required  Dean 
to  perform  the  covenants,  and  that  the  plaintiff's  condition  was  in  no  respect 
changed, — his  status  remained  as  it  was, — he  was  educated  and  brought  up 
by  his  father ;  and,  under  these  circumstances,  I  am  of  opinion  that  it  was 
intended  that  the  covenants  of  the  deed  should  not  be  enforced ;  and  if  the 
deed  was  capable  of  being  abandoned,  I  think  that  it  was  so. 

The  case  has  been  compared  to  that  of  a  father  purchasing  an  [*554] 
estate  in  the  name  of  his  son,  which  would  be  deemed  an  advance- 
ment, if  no  contemporaneous  evidence  of  a  contrary  intention  were  pro-* 
duced  ;  but  in  such  cases  the  estate  has  become  vested  in  the  son  by  the  act 
of  the  father,  and  the  relation  which  subsisted  between  father  and  son  is 
deemed  evidence  to  rebut  the  resulting  trust  which,  in  ordinary  cases,  would 
prevail.  In  the  present  case  the  rights  of  the  parties  rested  on  covenant  be- 
tween Hill  and  Dean :  Hill,  on  the  one  hand,  was  purchasing  at  the  same 
time  a  benefit  for  his  son,  and  a  benefit  for  himself, — relief  from  his  obliga- 
tion to  maintain  and  provide  for  his  son ;  and  on  the  other  hand,  Dean,  in 
undertaking  the  burden,  was  to  have  not  only  the  1(XM.  if  that  were  really 
intended,  but  also  the  gratification  of  that  affection  which  the  plaintiff  has 
produced  witnesses  to  establish,  and  was  to  leave  his  property  to  a  boy  educa- 
ted and  brought  up  by  himself. 

There  is  nothing  to  show  that  it  was  the  refusal  of  Dean  which  occasioned 
the  non-performance  of  the  deed :  for  any  thing  that  appears  to  the  contrary, 
Hill  may  have  refused  to  part  with  his  son,  or  having  parted  with  him,  may 
at  a  very  early  period  have  insisted  on  taking  him  back  again  ;  and  if  he 
did  so,  Dean  could  scarcely  have  been  compelled  to  perform  that  part  of  the 
covenant  which  was  still  in  his  power. 

If  Dean  had,  in  pursuance  of  the  deed,  taken  the  boy  home  and  brought 

bim  up,  there  would  have  been  a  part  performance  altering  the  condition  in 

life  of  the  boy ;  and  in  such  circumstances  I  incline  to  think  that  this  court 

would  not  have  permitted  the  father  to  take  him  back  to  his  prejudice,  and 

would  have  compelled  a  complete  performance  of  the  covenants  in 

his  favor ;  *but  this  state  of  circumstances  never  arose,  there  was    [*555] 

no  appreciable  part  performance  of  those  parts  of  the  covenants 

which  affected  the  boy:  if  taken  from  home  at  all,  it  was  for  a  very  short 

time,  and  no  more  altered  his  condition  in  life,  than  merely  sending  him  out 

as  a  nurse  child  would  have  done.    After  the  boy  returned  home,  I  think 

that  Dean  could  not  have  compelled  the  father  to  send  him  back  ;  and  if  the 

father  refused  to  give  up  the  son,. and  Dean  could  not  have  had  the  benefit 

(if  thought  one)  of  that  material  part  of  the  arrangement,  I  think  that  he 

could  not  be  compelled  to  give  his  property  to  a  person  whom  he  had  not 

been^ permitted  to  educate,  though  he  had  stipulated  to  give  it  to  the  same 

pgfson,  under  an  arrangement  by  which  he  was  to  be  allowed  to  educate 

him.'  % 

On  the  whole,  I  consider  this  was  an  arrangement  which,  if  not  performed 
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to  an  extent  to  alter  the  condition  in  life  and  expectations  of  the  plaintiff, 
might  have  been  put  an  end  to  by  an  agreement  between  Dean  and  Hill,  and 
I  think  that  the  evidence  shows  that  it  was  put  an  end  to.  The  means  in- 
deed, or  the  arrangements  made  between  the  parties  for  the  purpose,  do  not 
appear,  and  a  considerable  degree  of  mystery  hangs  about  the  whole  transac- 
tion ;  but  it  being  clear  that  the  condition  in  life  of  the  plaintiff  was  never 
altered,  and  no  expectations  of  his  ever  defeated:  and  that  for  the  several 
years  afteV  the  date  of  the  deed,  during  which  both  Hill  and  Dean  lived,  the 
deed  was  not  acted  upon,  I  think  there  is  sufficient  ground  to  presume  that  it 
was  abandoned,  and  that  with  respect  to  the  consideration,  if  any  was  paid, 
all  that  was  necessary  was  done  mutually  to  release  the  parties ;  and  I  think 
that  this  presumption  is  not  rebutted  by  the  single  fact,  that  the  deed 
1*566]  itself  was  found  uncancelled  among  expired  'patents  and  other  docu- 
ments considered  to  be  wholly  useless* 

Bill  dismissed.[l] 


Affirmed  by  the  Lord  Chancellor,  December  24th,  1839. 


Simpson  v.  Burton. 


1839 :  July  30. 

Where  a  plaintiff  wilfully  misrepresents  his  place  of  residence  on  the  record,  he  will  be  ordered  to 

give  security  for  costs,  but  this  rule  does  not  extend  to  cases  where  it  is  done  innocently,  and 

from  mere  error. 

This  bill  was  filed  on  the  6th  of  June,  1839,  by  Henry  Adam  Simpson, 
described  as  "  of  No.  3  Regent's  Terrace,  Regent  street,  Lambeth,  in  the 
county  of  Middlesex,  water-gilder,"  and  by  "  James  Simpson  of  22  Church 
street,  Lambeth  aforesaid,  plumber." 

It  was  now  moved  on  behalf  of  the  defendant,  that  the  plaintiffs  should 
give  security  for  costs  on  the  ground  that  they  had  incorrectly  described  their 
residences  in  the  bill. 

The  affidavit  in  support  of  the  application  showed,  that  at  the  time  of 
filing  the  bill  neither  of  the  plaintiffs  were,  nor  had  they  been  for  some  time 
previously,  resident  at  the  places  stated  on  the  bill. 

The  plaintiff,  H.  A.  Simpson,  in  answer  to  the  application,  made  an  affi- 
davit, stating,  "  that  at  the  time  of  filing  the  bill,  and  some  time  previous 
thereto,  he,  in  consequence  of  his  having  been  engaged  in  different  parts  of 

{1]  How  far  the  court  will  interfere  to  enforce  the  performance  of  a  mere  personal  act,  see 
further  Brough  v.  Oddy,  1  Russ.  &  M.  55.  S.  O.  Taml.  215.  Baldwin  v.  The  Society  for  the 
Diffusion  of  Useful  Knowledge,  9  Sim.  393.  Tkornbvry  v.  Bevill,  1  Yo.  &  Coll.  C.  C.  554. 
Storer  v.  Great  Western  Railway  Co.,  2  Yo.  &  Coll.  C.  C.  48.  Hamblin  v.  Dinneford,  2  Edw. 
Ch.  Rep.  529,  and  other  cases  also  referred  to  by  the  Editor,  9*Sim.  395,  n.  2. 
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the  neighborhood  of  London,  in  his  business  of  water-gilder,  &c.,  had  no  fixed 
place  of  residence,  and  that  the  place  mentioned  in  the  bill  was  the  best  ad- 
dress he  could  then  give,  and  the  only  one  where  he  was  likely  to  be  heard 
of  for  any  length  of  time." 

*James  Simpson,  by  his  affidavit,  stated,  "  that  at  the  time  of  the    [*557] 
filing  of  the  bill  in  this,  cause,  he  had  not  any  settled  or  fixed  place 
of  residence,  as  he  was  travelling  about  the  country  to  get  his  livelihood,  and 
could  always  be  heard  of  at  No.  22  Church  Street,  Lambeth,  his  residence 
stated  in  the  bill,  and  where  he  was  in  the  habit  of  referring  for  his  address." 

They  both  stated  that  the  addresses  mentioned  in  the  bill  were  given  for 
the  reasons  stated,  and  not  in  order  to  enable  them  to  evade  the  process  of  the 
court. 

The  defendant's  solicitor,  on  the  2d  of  July,  applied  to  the  plaintiffs'  solici- 
tor, by  letter,  for  their  addresses,  who  stated  that  he  would  apply  to  the  plain- 
tiffs, and  ascertain  if  they  had  changed  their  addresses  ;  and  he  accordingly 
wrote  to  the  plaintiff  H.  A.  Simpson,  addressed  to  him  at  No.  3  Regent's 
Terrace.  On  the  3d  of  July,  notice  of  this  motion  was  given,  and  shortly 
afterwards  H.  A.  Simpson  called  on  his  solicitor  in  consequence  of  the  letter. 

The  present  residences  were  stated  in  their  affidavits. 

Mr.  Kindersley,  in  support  of  the  motion. 

Mr.  Pemberton,  contra. 

Sandys  v.  Long,{a)  Fraser  v.  Palmer, (b)  Daniel  v.  Sargon,{c)  were 
cited ;  and  see  Bailey  v.  Gfundrey,(d)  and  Calvert  v.  Day.(e) 

•The  Master  op  the  Rolls: — There  can  be  no  doubt  that  [*558] 
it  is  the  duty  of  a  plaintiff  to  state  his  place  of  residence  truly  and 
accurately  at  the  time  he  files  his  bill,  and  if,  for  the  purpose  of  avoiding 
all  access  to  him,  he  wilfully  misrepresents  his  residence,  he  will  be  or- 
dered to  give  security  for  costs.  I  do  not  think  the  rule  extends  to  a 
case  where  he  has  done  so  innocently  and  from  mere  error.  The  plain- 
tiffs, I  think  from  the  evidence,  acted  wrong ;  at  the  time  when  the  bill 
was  filed,  they  were  neither  of  them  residing  at  the  places  stated  upon 
the  record ;  but  did  they  describe  themselves  wrong  with  a  view  of  mis- 
leading any  person?  It  appears,  that  when  the  defendant  went  to  search 
for  them  at  the  places  stated  on  the  bill,  they  could  not  be  found  there,  and 
he  certainly  received  answers  which  were  very  unsatisfactory ;  but  when  the 
defendant  applied  to  their  solicitor,  the  latter  wishing  to  communicate  with 
the  plaintiffs,  wrote  to  one  of  them  at  the  very  place  designated  by  the  re- 
cord ;  the  defendant  would  not  wait  for  the  answer,  which  did,  however, 
come  in  consequence  of  the  letter  addressed  to  that  place.  The  plaintiffs  are 
not  out  of  the  jurisdiction,  their  residence,  which  was  found  by  means  of  the 
description  on  the  record,  is  now  stated,  and  under  these  circumstances,  I 

(a)  2  Myl.  &  K.  487.    S.  C.  7  Sim.  140.      (ft)  3  Y.  &  Col.  279.        (c)  V.  C.  Hil.  term,  1839. 
(d)  1  Keen,  53.  (e)  2  Y.  &  Coi.  217. 
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think  that  I  ought  not  to  make  the  order  asked ;  seeing,  however,  at  the 
same  time,  that  these  plaintiffs  have  not  truly  described  themselves  upon  the 
record  as  they  ought  to  have  done,  it  is  impossible  for  me  to  give  them  any 
costs.[l] 


[#559]  *Willis  v.  Kibble. 

1839:  July  9. 

A  testator  devised  and  bequeathed  his  freehold  and  leasehold  estate  to  trustees  for  sale,  and  he 
"  declared  that  his  trustees  respectively  should  be  entitled  to  have  and  receive,  out  of  the  trust 
moneys,  all  costs,  charges  and  expenses,  fees  to  counsel  and  for  advice,  and  for  professional  as- 
sistance, and  loss  of  time,  paid,  incurred,  sustained  or  occasioned  in  or  about  the  execution  of  the 
said  trusts  or  in  anywise  relating  thereto."  One  of  the  trustees  was  a  land  surveyor,  and  he 
superintended  the  management  and  sale  of  the  estates :  Held  that  be  was  entitled  to  a  compen- 
sation for  loss  of  time. 

The  testator  in  this  cause  by  his  will  devised  and  bequeathed  all  his  real 
and  leasehold  estates  to  John  Kibble  and  Joseph  Randolph,  upon  certain 
trusts,  for  sale,  and  his  will  contained  the  following  clause : — "  And  I  declare 
that  my  said  trustees  respectively  shall  be  entitled  to  have  and  receive  out  of 
the  trust  moneys  all  costs,  chaiges  and  expenses,  fees  to  counsel,  and  for 
advice,  and  for  professional  assistance,  and  loss  of  time,  that  may  be  paid,  in- 
curred, sustained  or  occasioned  in  or  about  the  execution  of  the  and  trusts, 
or  in  any  wise  relating  thereto." 

John  Kibble  was  a  land  agent.  After  the  testator's  death,  he  took  upon 
himself  the  active  management  of  the  testator's  estates  and  property,  and  su- 

[1]'  The  names  of  the  parties,  whether  plaintiff  or  defendant,  with  their  descriptions  and  places 
of  abode  should  be  stated  in  the  bill.  Story's  Eq.  Plead.  $  26.  "  The  object  in  each  case  of  giving 
the  names  and  descriptions  of  the  parties,  is  to  enable  the  court  and  the  other  parties  in  interest,  to 
know  where,  and  to  whom  they  may  resort  to  compel  obedience  to  any  order  or  process  of  the 
court,  and  especially  an  order  for  the  payment  of  costs,  as  well  as  to  furnish  distinct  means  of  de- 
cision in  all  future  controversies  in  regard  to  the  subject  matter,  and  the  identity  of  the  partiee." 
Ibid.  In  Lube's  Eq.  Plead.  197,  (Am.  ed.)  it  is  said  ;  "  The  additions,  and  places  of  abode  of  the 
complainants,  should  be  specifically  stated,  both  to  prevent  suits  from  being  commenced  in  the 
names  of  fictitious  persons ;  and  also  that  the  defendants  may  kuow  where  to  resort  for  redress,  in 
case  the  proceedings  should  be  deemed  vexatious  ;  the  practice  of  taking  security  for  that  purpose 
having  been  long  since  disused,  except  when  the  complainant  resides  out  of  the  jurisdiction." — "If 
the  plaintiff  describes  himself  in  his  bill,  of  a  place  where  he  cannot  be  found,  he  must  give  se- 
curity." 2  FowL  Exch.  Pract.  370,  cited  by  LuW,  ubi  sup.  In  Howe  v.  Harvey,  8  Paige,  73, 
Walworth,  Ch.  said  ;  "  It  appears  to  be  laid  down  in  all  the  books  upon  chancery  pleading,  that 
the  residence  or  abode  of  the  complainant  should  be  stated  in  the  bill ;  though  by  the  practice  in 
this  state,  a  particular  description  of  his  calling  or  business  does  not  appear  to  be  necessary." 
Whether  a  demurrer,  or  plea  in  abatement,  would  lie,  in  the  one  case  for  an  omission,  or  in  the 
other  for  a  mis-statement,  it  was  unnecessary  for  the  Chancellor  to  decide  ;  but  he  observes  that, 
"  the  modern  practice  appears  to  be,  instead  of  demurring  to  the  bill  where  the  residence  of  the 
complainant  is  not  stated,  or  if  pleading  the  part  in  abatement,  where  his  residence  is  not  truly  sta- 
ted therein,  to  apply  to  the  court  for  an  order  that  the  complainant  give  security  for  costs."  And 
see  1  Barb.  Ch.  Pract  35.    1  Keeu,  55,  n.  1. 
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perintended  the  repairs,  <fcc. ;  and  before  the  institution  of  the  suit  had  effected 
sales  of  forty-four  lots  of  the  property. 

By  this  petition,  which  stated  he  had  been  employed  one  hundred  and 
thirty-eight  entire  days,  besides  parts  of  other  days  in  the  execution  of  the 
trusts  of  the  will,  he  sought  a  declaration,  that  he  might  be  allowed,  in  pass- 
ing his  accounts,  the  sum  of  289/.  16*.  for  his  loss  of  time,  at  the  rate  of  two 
guineas  a  day. 

Mr.  Parry,  in  support  of  the  petition. 

Mr.  Stinton  and  Mr.  T.  H.  Hall,  contra,  contended  that  the  law  was  now 
clearly  settled  that  a  trustee  was  not  entitled  to  a  remuneration  for  his 
loss  of  time,  * Moore  v.  Frowd  ,-(a)  that  the  compensation  "  for  loss  of    [*560] 
time,"  referred  to  by  the  testator,  was  that'of  counsel  and  professional 
men  employed,  and  not  of  the  trustee. 

Mr.  Parry,  in  reply. 

The  Master  of  the  Rolls  considered  that,  upon  the  terms  of  the  will, 
the  petitioner  was  entitled  to  remuneration  for  his  loss  of  time,  and  that  it 
must  be  referred  to  the  Master  to  settle  the  amount :  but  as  the  petitioner  had 
made  no  claim  by  his  answer,  and  had  thus  given  no  opportunity  of  referring 
the  matter  to  the  Master,  when  the  case  was  before  the  court  on  a  former  oc- 
casion, he  must  pay  the  costs  of  the  petition. 


Mills  v.  Finlay. 

1839 :  August  10. 

A  client  deposited  with  his  solicitor  the  title  deeds  of  an  estate,  to  secure  a  sum  of  money  then  due, 
and  certain  costs  then  incurred  :  the  court,  on  the  petition  of  the  client,  ordered  the  deeds  to  be 
delivered  up  to  the  client,  on  his  paying  into  court  a  sum  sufficient  to  cover  the  solicitor's  claim, 
and  directed  the  usual  taxation. 

Mr.  Edward  Rice  had  been  employed  as  solicitor  for  the  plaintiff,  Cap- 
tain Mills,  in  this  suit,  to  which  Mr.  R.  had  been  made  a  defendant,  in  con- 
sequence of  his  having  a  charge  on  the  shares  of  Captain  Mills  and  his  sisters, 
for  securing  any  advances  not  exceeding  2000/.  In  respect  of  this  charge 
Mr.  Edward  Rice,  in  August,  1838,  received  2143/. 

Captain  Mills  became  the  purchaser  of  certain  freehold  property  under  the 
decree ;  and  on  the  3d  of  August,  he  deposited  the  title  deeds  with 
Mr.  E.  Rice,  and  at  the  same  time  signed  the  following  #memoran-  f#56l] 
dum : — u  Mr.  Rice,  1  hereby  admit  myself  to  be  indebted  to  you  in  the 
sum  of  five  hundred  and  thirty-one  pounds,  four  shillings  and  four  pence, 
exclusive  of  the  costs  incurred  by  Gibbon,  and  of  completing  the  purchase 
of  the  freehold  houses  bought  by  me  at  the  sale  Mills  v.  Finlay,  and  do 
hereby,  as  security  for  the  payment  thereof,  with  5  per  cent,  authorize  you  to 

(a)  3  Mylne  &  Cr.  45,  and  see  Collin*  v.  Carey,  post[  VoL  2, 128.  Hopkinson  v.  Roe,  ante, 
83.    3  MyL&Cr.  51,n.2.] 
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obtain  and  retain  the  title  deeds  relating  thereto,  upon  your  releasing  what, 
if  any,  security  you  may  have  against  me  personally,  on  the  several  shares 
of  my  late  sisters,  Louisa  and  Emmeline.  This  memorandum  is  to  be  taken  as 
subject  to  the  law  costs  being  examined  by  me,  and  in  the  event  of  any  mis- 
take, to  be  corrected  accordingly. 

3d  August,  1838,  Jos.  MiUs." 

Some  other  transactions  and  proceedings  took  place  between  Captain  Mills 
and  Mr.  Rice,  and  Captain  Mills  afterwards  changed  his  solicitor.  Being  un- 
able to  maintain  a  settlement  of  the  accounts  between  him  and  Mr.  Rice,  he 
presented  a  special  petition,  praying  that  on  payment  by  him  into  court  of 
the  sum  of  350/.,  or  such  other  |um  as  the  court  should  direct,  Mr.  Rice 
should  deliver  up  the  title  deeds,  papers  and  writings,  belonging  to  the  peti- 
tioner, and  for  a  reference  to  the  Master  to  tax  the  bills  of  Mr.  Rice,  and  as- 
certain the  amount  due  to  him,  in  respect  of  all  his  claims  from  the  petitioner, 
and  for  consequential  directions. 

Mr.  Pemberton  and  Mr.  J.  Moore,  for  the  petitioner. 

Mr.  Stinton,  contra,  contended  that  this  application  was  irregular  in  form, 
as  the  petitioner  might  have  obtained  the  order  of  qourse  for  the  taxation  of 
his  solicitor's  bills,  without  coming  to  the  court  on  a  special  petition  ;  and 
secondly,  that  it  was  contrary  to  the  practice  of  the  court  to  order  the 
[#562]  delivery  up  of  Meeds  deposited  as  a  security,  before  the  money  had 
actually  been  paid  into  the  hands  of  the  party  holding  them  as  a  se- 
curity.^) 

Mr.  Pemberton,  in  reply,  said  there  was  this  specialty  in  the  case, — it  was 
a  dealing  between  a  solicitor  and  his  client. 

The  Master  of  the  Rolls  : — I  do  not  consider  this  application  ir- 
regular :  a  solicitor  holds  these  title  deeds  as  a  security  for  the  whole  of  his 
claim,  and  what  is  asked  is,  that  he  may  give  up  the  deeds  on  payment  into 
court  of  a  sum  sufficient  to  cover  that  claim.  This  being  done,  I  do  not  think 
the  solicitor  ought  to  be  permitted  to  retain  the  deeds. 

I  have  no  doubt,  except  as  to  the  sum  to  be  paid  into  court.  I  think  that  Mr. 
Rice  has  a  right  to  have  the  full  amount  paid  in ;  and  if  he  will  inform  the  court, 
by  affidavit,  that  the  sum,  which  appears  from  the  affidavit  filed  in  support  of 
the  petition  to  be  due,  is  inadequate,  I  will  see  that  he  has  a  sum  paid  into 
court  sufficient  to  cover  his  claim  and  to  secure  him.[l]  He  is  the  plaintiff's 
solicitor,  and  I  look  upon  him  wholly  in  that  character  on  this  occasion. 

My  intention  is  that  he  should  have  full  security ;  but  it  would  be  unjust 

(a)  See  Livesey  v.  Harding,  ante,  343,  and  the  cases  there  cited. 

[1]  Where  the  client  makes  a  summary  application  to  the  court,  against  his  attorney  or  solici- 
tor, instead  of  instituting  a  suit  against  him  to  compel  such  attorney  or  solicitor  to  do  him  justice, 
the  later  is  entitled  to  the  benefit  of  using  his  own  affidavit  in  resisting  such  application.  Merritt 
▼.  Lambert,  10  Paige,  352. 
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to  allow  him  to  retain  his  client's  title  deeds,  if  a  sum  of  money  sufficient  to 
meet  the  whole  of  his  demands  is  deposited  in  court. [1] 


•Tawney  v.  Ward.  [*563J 

1839  ;  June  27,  July  19,  23,  24. 

A  testator  having  given  property  to  his  wife  while  unmarried,  and  after  her  decease  to  his 
children  "  then  living  :"  Held,  that  the  children  living  at  that  time,  alone  would  take,  unless  it 
appeared  upon  the  construction  of  the  whole  will,  and  to  effectuate  a  clear  intention  appearing 
in  other  parts  of  it,  that  the  words  "  then  living"  ought  to  be  rejected  as  repugnant,  or  to  be 
qualified  in  order  to  give  effect  to  other  words  inconsistent  with  them. 

A  testator,  having  three  children,  gave  his  property  to  his  wife  so  long  as  she  lived  unmarried,  and 
if  she  married  and  her  children  resided  with  her,  an  allowance  was  to  be  made  to  her  ;  and 
••  after  her  decease  the  testator  bequeathed  his  property  equally  between  his  children  then  liv- 
ing ;"  he  directed  his  farm  to  be  allotted  as  part  of  his  son  Thomas'  share,  and  "  he  wished 
whoever  might  enjoy  his  farm,  if  unfortunately  his  children  should  fail  of  heirs,"  should  take  his 
name  ;  and  he  directed  his  daughter's  share  to  be  secured  for  her  separate  use.  The  son  died 
in  the  life  of  the  mother :  Held,  that  he  took  no  interest  in  the  property. 

The  testator  desired  his  daughter's  share  to  be  secured  in  the  funds,  and  for  his  trustee  to  pay  her 
the  dividends  ;  and  he  wished  that  neither  the  principal  or  interest  of  the  funds  should  be  sub- 
ject to  the  control  of  any  husband  she  might  marry,  but  that  the  samye  should  stand  subject  to 
her  will  only,  properly  executed,  whether  covert  or  sole,  at  her  decease  :  held,  that  the  daughter 
took  an  absolute  interest  for  her  separate  use. 

A  feme  being  entitled  to  a  reversionary  interest  in  property  for  her  separate  use,  both  she  and  her 
intended  husband  separately  covenanted  to  settle  any  property  which  she,  or  her  husband  in  her 
right,  was  or  might  become  entitled  to,  upon  certain  trusts :  the  above  interest  having  fallen 
into  possession,  held,  that  it  was  subject  to  the  trusts  of  the  settlemeut 

The  testator  desired  his  daughter's  share  to  be  secured  in  the  funds,  and  for  his  trustee  to  pay  her 
the  dividends ;  and  he  wished  that  neither  the  principal  or  interest  of  the  funds  should  be  sub- 
ject to  the  control  of  any  husband  she  might  marry,  but  that  the  same  should  stand  subject  to 
her  will  only,  properly  executed,  whether  covert  or  sole,  at  her  decease  :  Held,  that  the  daughter 
took  an  absolute  interest  for  her  separate  use. 

A  feme  being  entitled  to  a  reversionary  interest  in  property  for  her  separate  use,  both  she  and 
her  intended  husband  separately  covenanted  to  settle  any  property  which  she,  or  her  husband 
in  her  right  might  become  entitled  to,  upon  certain  trusts ;  the  above  interest  having  fallen 
into  possession,  held,  that  it  was  subject  to  the  trusts  of  the  settlement 

Thomas  Ghorst  Tawney,  the  testator  in  this  cause,  at  the  date  of  his 
will,  had  three  infant  children,  Thomas,  James  and  Anne. 

By  his  will,  he  gave  his  stock  in  the  funds  and  his  farm  to  a  trustee,  whom 
he  also  appointed  executor,  on  trusts,  which  he  declared  as  follows : — "  First, 
to  employ  Mr.  Webster  to  put  the  above  funds  and  farm  under  the  care  of 
the  Court  of  Chancery,  in  order  to  my  said  trustees  paying  all  the  interest 

[1]  As  to  the  solicitor's  lien,  see  further  Livesey  v.  Livesey,  1  Rubs.  &  M.  10.  Wickens  v. 
Townsend,  id.  361.  Heslop  v.  Metcalfe,  3  Myl.  &  Cr.  183, 190.  n.  1.  S.  C.  8  Sim.  622.  In 
the  Matter  of  Rice,  2  Keen,  181,  183,  n.  1 ,  2.  Bawtree  v.  Watson,  id.  713,  719,  n.  1.  Cane  v. 
Martin,  2  Beav.  584.  Brassington  v.  Brassington,  1  Sim.  &  Stu.  455, 457,  n.  1.  Warburton  v 
Edge,  9  Sim.  508, 514,  n.  1.    Perkins  v.  Bradley,  1  Hare, 231.    Hall  v.  Later,  id.  571,  577. 
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and  rent  as  they  become  due  to  my  dear  wife,  so  long  as  she  remains  un- 
married ;  but  if  she  marries,  then  such  payments  tq  cease,  except  my  chil- 
dren, as  seems  very  likely  and  I  hope,  will  live  with  their  mother,  then  a 
handsome  allowance  shall  be  continued  to  be  paid  so  long  as  my  said  child 
or  children  shall  live  with  their  mother,  who,  upon  all  occasions  of 
[*564]  difficulty,  will  apply  to  their  ^excellent  mother  for  advice.  If  my 
dear  wife  continues  unmarried  she  shall  receive  the  whole  rent  and 
dividends  as  long  as  she  lives ;  and  after  her  decease  I  bequeath  my 
property  equally  between  my  children  then  living.  And  1  will  and  direct, 
if  possible,  my  farm  may  be  allotted  as  part  of  my  son  Thomas'  share,  and 
wish  whoever  may  enjoy  this  farm,  if  unfortunately  my  children  should  fail 
of  heirs,  should  take  the  name  of  TawAey  ;  and  after  the  order  of  reversion, 
if  my  children  fail,  it  shall  go  thus,  Thomas  Hardiman,  Francis  Hardiman, 
Tawney  Cutlack,  William  Cutlack,  and  their  male  heirs, — legal  male  heirs. 
My  daughter's  share  I  would  have  secured  in  the  funds  thus : — for  my  ex- 
cellent trustee  and  friend  to  pay  her  the  dividends  as  they  become  due  ;  and 
it  is  my  further  will  that  neither  principal  or  interest  of  the  said  fund  here 
bequeathed  shall  be  subject  to  the  control  or  debts  of  any  husband  she  may 
marry,  but  the  same  shall  stand  under  the  direction  of  the  Court  of  Chance- 
ry, subject  to  her  will  only,  properly  executed."  "  My  copyhold  lands  are  of 
inheritance  and  principally  bought  by  me,  but  I  have  made  a  surrender 
to  the  use  of  my  will,  though  my  son  Thomas  would  take  them  without  a 
will." 

The  testator's  three  children  survived  him :  Thomas  attained  twenty-one, 
but  died  in  January,  1837,  in  the  lifetime  of  the  testator's  widow ;  Elizabeth 
Tawney,  the  widow  of  the  testator,  died  in  October,  1837 ;  and  James  and 
Anne  survived  him. 

Mr.  Pemberton,  Mr.  Kindersley  and  Mr.  O.  Anderdon,  on  the  behalf  of 
the  plaintiff,  contended  that  Thomas,  notwithstanding  his  death  in  the  life- 
time of  his  mother,  acquired  a  vested  interest  in  a  third  share  of  the 
[*565]  testator's  property.  They  cited  Howgravev.  Cartier,(a)  'Torres 
v.  Franco,(b)  Maitlahd  v.  Chaile,(c)  Thicker  v.  Hatrist(d)  What- 
ford  v.  Moore,(e)  Woodcock  v.  The  Duke  of  Dorset,{g)  and  see  Words- 
worth v.  Wood,  post.[l] 

Mr.  Tinney  and  Mr.  Turner,  contra,  for  the  defendant  Mrs.  Proctor  (the 
daughter  Anne,)  insisted,  that  on  the  death  of  the  testator's  widow,  the  whole 
property  vested  in  equal  shares  to  the  two  children  then  living.    • 

Mr.  Teed,  for  the  defendant  Ward. 

Mr.  Pemberton,  in  reply. 

July  19. — The  Master  op  the  Rolls  : — The  words  "then,"  which  is 

(a)  3V.&B.  79.  (6)  1  Ruse.  &  M.  649.  (c)  6  Mad  243. 

id)  5  Sim.  538.  (e)  7  Sim.  574 ;  and  3  Mylne  &  C.  270.  (g)  3  B.  C.  C.  569. 

[1]  Reported  2  Beav.  25.    Affirmed  by  Lord  (Tottenham,  4  Myl.  &  Cr.  641. 
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used  by  the  testator,  refers  to  the  time  of  his  wife's  death ;  and  the  children 
who  were  living  at  that  time  are  the  only  children  to  take  under  the  gift. 
unless  it  should  appear,  that  upon  the  true  construction  of  the  whole  will, 
and  to  effectuate  a  clear  intention  appearing  in  other  parts  of  it,  the  words 
"  then  living"  ought  to  be  rejected  as  repugnant,  or  to  be  qualified  in  order  to 
give  effect  to  other  words  inconsistent  with  them. 

The  testator  gave  the  income  of  his  property  to  his  wife  for  life,  only  in 
the  event  of  her  continuing  unmarried  ;  in  the  event  of  her  marrying,  he 
directed  that  her  income  should  cease,  unless  his  children  should  live  with  her, 
in  which  case  he  wished  a  handsome  allowance  to  be  made ;  he  has  not  di- 
rected what  was  to  be  done  with  any  part  of  the  income,  in  the 
event  of  his  *wife  marrying  and  all  or  any  of  the  children  not  [#566] 
choosing  to  live  with  her.  It  is  evident  from  this  and  other  parts  of 
the  will,  that  he  had  taken  a  very  imperfect  view  of  the  contingencies  which " 
a  prudent  man  would  have  provided  for ;  but  the  only  question  is,  whether 
there  is  any  thing  in  this  or  the  other  clauses  of  the  will  inconsistent  with 
the  words  u  then  living,7'  as  describing  the  children  who  were  to  take  on  the 
death  of  his  wife;  and  I  think  that  all  which  can  be  collected  from  this  clause 
is  that  the  testator  wished  an  allowance  to  be  made  to  his  wife  for  such  of 
his  children  as  should  be  living  and  residing  with  her  after  asecdnd  marriage. 
He  has  not  provided  any  maintenance  for  the  children  during  their  mother's 
widowhood,  or  for  such  children  as  might  not  reside  with  her  after  her  mar- 
riage; and  I  think  that  no  inference  as  to  the  time  of  vesting  can  be  deduced 
from  so  imperfect  a  direction  as  this.fl] 

Having  bequeathed  his  property  equally  between  his  children  living  at  the 
death  of  his  wife,  he  had  particular  regard  to  the  shares  of  his  son  Thomas 
and  his  daughter  Anne :  he  wished  Thomas  to  have  the  farm  allotted  in  his 
share,  and  he  wished  his  daughter's  share  to  be  secured  in  the  funds,  and  he 
gave  special  directions  as  to  each. 

As  to  the  son's  share  he  says,  "  I  will  and  direct,  if  possible,  my  farm  may 
be  allotted  as  part  of  my  son  Thomas'  share,  and  wish  whoever  may  enjoy 
his  farm,  if  unfortunately  my  children  should  fail  of  heirs,  shpuld  take  the 
name  of  Tawney ;  and  after  the  order  of  reversion,  if  my  children  fail,  it 
shall  go  thus : — Thomas  Hardiman,  Francis  Hardiman,  Tawney  Cutlack, 
William  Cutlack,  and  their  male  heirs — legal  male  heirs. 

Upon  this  it  may  be  observed,  that  if  the  share  of  Thomas  had  in- 
tended to  vest  on  the  testator's  'death,  there  would  have  been  no  con-     [*567] 
tingency,and  no  difficulty  in  ordering  that  the  farm  should  be  taken  as 
part  of  it,  apd  that  whatever  might  have  been  the  testator's  real  meaning  when 

[1]  "  The  principle  upon  which  the  courts,  both  of  law  and  equity,  act  in  construing  wills,  is  to 
give  the  preference  to  that  construction  which  is  in  favor  of  the  Vesting  of  the  gift/'  Shadwell, 
V.  C.  Butler  v.  Lowe,  10  Sim.  324.  And  the  psesumption  is  in  favor  of  a  child's  taking  a 
vested  interest.     Torres  v.  Franco ,  1  Rubs.  &  M.  654. 

Vol.  I.  44 
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ha  used  the  subsequent  words,  there  is  no  inconsistency  in  applying  them  to 
the  event  of  Thomas  or  the  other  children  surviving  the  widow. 

As  to  the  daughter's  share  the  testator  says,  that  he  would  have  it  secured 
in  the  funds  thus : — "  for  my  excellent  trustee  and  friend  to  pay  the  divi- 
dends as  they  become  due  ;  and  it  is  my  further  will  that  neither  principal 
or  interest  of  the  said  funds  here  bequeathed  shall  be  subject  to  the  control 
or  debts  of  any  husband  she  marries ;  but  the  same  shall  stand  under  the  di- 
rection of  the  Court  of  Chancery,  subject  to  her  will  only,  properly  executed, 
whether  covert  or  sole,  at  her  decease." 

It  is  very  improbable  that  the  testator  should  intend  to  make  the  provision  for 
his  daughter  (who  might  marry  and  die,  leaving  children  in  the  lifetime  of  her 
mother)  wholly  depend  on  the  contingency  of  her  surviving  the  mother.  It 
is  more  probable  that  the  testator  wholly  overlooked  several  possible  conse- 
quences of  that  which  he  was  directing  ;  and  I  cannot  say  that  his  having 
done  so,  and  the  fact  that  many  inconveniences  might  have  ensued  from  his 
using  the  words  "  then  living,"  afford  a  reason  for  rejecting  them,  or  quali- 
fying their  plain  and  direct  meaning ;  and  I  think  that  I  ought  to  declare, 
that  according  to  the  true  intent  of  the  will,  Thomas,  having  died  in  the 
lifetime  of  the  testator's  widow,  did  not  acquire  any  interest  in  the  testator's 
estate.(a) 


[*568J        *July  23,  24. — Two  further  questions  arose  in  this  cause.  ' 

The  testator,  by  his  will,  made  the  following  direction  as  to  the 
share  of  his  daughter :  "My  daughter's  share  I  would  have  secured  in  the 
funds  thus,  for  my  excellent  trustee  and  friend  to  pay  her  the  dividends  as' 
they  become  due ;  and  it  is  my  further  will  that  neither  principal  or  interest 
of  the  said  funds  here  bequeathed  shall  be  subject  to  the  control  or  debts  of 
any  husband  she  may  marry,  but  the  same  shall  stand  under  the  direction  of 
the  Court  of  Chancery,  subject  to  her  vrill  only,  properly  executed,  whether 
covert  or  sole,  at  her  decease." 

By  the  settlement  made  on  the  marriage  of  Anne  Tawney,  the  daughter  of 
the  testator,  with  Mr.  Proctor,  dated  in  1826,  after  reciting  the  title  of  Anne 
Tawney  to  certain  other  funded  and  leasehold  property  therein  particularly 
specified ;  and  after  therein  reciting,  u  that  the  said  Anne  Tawney  would 
also,  under  or  by  virtue  of  the  will  of  her  late  father,  Thomas  G.  Tawney, 
deceased,  become  entitled,  in  the  event  of  her  surviving  her  mother,  to  one- 
third  part  or  share,  or  some  greater  part  or  share,  of  certain  personal  estate 
and  effects,  and  of  certain  copyhold  estates  or  the  value  thereof  in  money, 
but  that  the  share  of  the  said  Anne  Tawney  therein,  was  directed  by  the  said 
testator  to  be  secured  in  the  funds  thus,  viz.  for  his'  trustee  to  pay  her  the  di- 
vidends as  they  became  due ;  and  that  it  was  his  will  that  neither  principal 
or  interest  of  the  said  funds  should  be  subject  to  the  control  or  debts  of 

(a)  Affirmed  by  the  Lord  Chancellor,  January  1840. 
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any  husband  she  married,  but  that  the  same  should  stand  under 
'the  direction  of  the  Court  of  Chancery,  subject  to  her  will  only,  [*569] 
properly  executed,  whether  covert  or  sole,  eft  her  decease ;"  and  after  . 
further  reciting,  that  on  the  treaty  for  the  said  marriage,  it  was  agreed  that 
the  other  property  particularly  specified  should  be  transferred  to  trustees,  and 
that  i  homas  Proctor  and  Anne  Tawney  should  enter  into  the  covenants 
thereinafter  on  their  parts  contained ;  the  other  property  particularly  specified 
was  assigned  to  trustees,  upon  trust  for  the  wife  for  life,  for  her  separate  use, 
without  power  of  anticipation  ;  with  remainder  to  the'  children  of  the  mar- 
riage ;  with  remainder  over.  And  Thomas  Proctor,  for  himself,  &c,  and 
Anne  Tawney,  for  herself,  <fcc,  covenanted  with  the  trustees,  that  in  case 
the  said  intended  marriage  should  be  had  and  solemnized,  they  would  well 
and  effectually  convey  to  trustees  "all  such  real  and  all  such  personal  estate 
and  effects  whatsoever,  other  than  the  personal  estate  and  effects  therein  be- 
fore assigned  and  mentioned  to  be  transferred  as  aforesaid,  as  the  said  Anne 
Tawney  then  was,  or  at  the  time  of  the  solemnization  of  the  said  intended 
marriage  might  be  seised  of  or  entitled  unto,  or  as  she,  or  the  said  Thomas 
Proctor  in  her  right,  might,  at  any  time  or  times  during  the  said  intended 
coverture,  become  seised  of  or  entitled  to,  in  possession,  reversion,  remainder 
or  expectancy,"  upon  trust  to  sell  and  invest  the  produce  thereof,  and  stand 
possessed  of  the  securities,  upon  the  same  trusts  as  were  therein  before  de- 
clared of  the  other  property  particularly  specified,  thereinbefore  transferred 
and  assigned. 

Two  questions  were  raised  on  these  instruments ;  first,  as  to  the  nature  of 
the  interest  of  Anne  Tawney  under  the  will  of  her  father ;  and  secondly, 
whether  that  interest  was  bound  by  the  covenant  contained  in  the  settlement 
made  on  her  marriage. 

#On  the  one  hand  it  was  contended,  that  by  the  terms  of  the  gift,  [*570] 
Mrs.  Proctor  took  an  absolute  interest  in  the  property,  which  there- 
fore became  subject  to  the  trusts  of  her  marriage  settlement ;  Elton  v.  Shep- 
hard(a)  Hales  v.  Margerum;(b)  in  the  former  case,  property  being  given  to 
a  feme  vxmert  for  her  separate  use,  and  whenever  she  should  die,  to  be  abso- 
lutely in  her  own  power  to  dispose  of  by  will,  &c,  to  any  person,  with  a  gift 
over  in  case  of  failure  of  appointment,  it  was  held,  that  the  property  "  was  to 
all  intents  and  purposes  the  absolute  property  of  the  married  woman,  as  fully 
as  any  married  woman  could  enjoy  an  absolute  gift,  and  merely  qualified  in 
respect  of  her  ituation  as  a  married  woman,  lest  upon  her  death  it  should  go 
to  her  husband."  it  was  said  that  this  decision  was  the  stronger,  as  there 
was  a  gift  over  in  default  of  appointment. 

On  the  other  hand,  it  was  contended,  that  the  daughter  took  a  life 
iuterest  only,  with  a  power  of  appointment  by  her  will,  and  that  being 

<«)  1  Bro.  C.  C.  532. 

(b)  3  Ve».  299,  and  see  Archibald  v.  Wrigkt,  9  Sim.  161,  and  the  caaee  there  cited. 
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settled  to  her  separate  use,  it  was  not  subject  to  the  trusts  of  the  settle- 
ment.^) 

Mr.  Pemberton,  Mr.  G.  Turner^  Mr.  Tinney,  Mr.  Busk  and  Mr.  6?. 
Richards,  for  different  parties. 

The  Master  of  the  Rolls  was  of  opinion,  that  the  daughter  took  an 
absolute  interest  for  her  separate  use,  and  that,  therefore,  the  property  was 
subject  to  the  trusts  of  her  marriage  settlement.fi] 


[*571]  *Tayix)r  v.  Scrivens. 

1839 ;  Jane  6. 

A  check  of  Hie  Accountant  General  was  alleged  to  have  been  accidentally  destroyed ;  the  court, 
though  not  satisfied  with  the  evidence  of  it*  destruction,  directed  the  issue  of  a  new  check,  on 
the  ground  that  the  other  check,  being  more  than  a  year  old,  would  not  be  paid  if  presented. 

In  this  case  it  was  alleged,  that  the  Accountant  General's  check  given  to 
the  solicitor  for  his  costs,  and  dated  in  April,  1838,  had  been  accidentally  de- 
stroyed, and  it  was  stated  to  be  the  practice  of  the  Accountant  General's  office 
not  to  issue  a  second  check,  except  authorized  by  the  court.  It  was  also 
stated  to  be  the  practice  not  to  pay  the  Accountant  General's  checks,  if  more 
than  a  year  old. 

Mr.  Willcock  now  applied  to  the  court  for  an  order  for  issuing  a  second 
check ;  relying  on  a  case  of  Strutt  v.  Finch  :(b)  the  application  was  support- 
ed by  affidavits. 

The  Master  of  the  Rolls  said,  that  the  evidence  of  the  destruction  of 
the  €heck  was  unsatisfactory,  but  he  should  make  the  order,  on  the  ground 
of  the  practice  of  not  paying  the  Accountant  General's  checks  after  the  ex- 
piration of  a  limited  time. 


Tench  v.  Cheese. 

1839  ;  July  17,  August  7. 

An  exception  for  impertinence  must  be  supported  in  toto,  or  will  fail  altogether. 

Where,  by  the  bill,  a  defendant  is  called  upou  to  set  forth,  in  the  ordinary  form,  and  without  any 
limitation  being  suggested  by  the  plaintiff,  a  schedule  of  deeds  in  his  possession,  it  is  not  imperti- 
nent to  state  the  names  of  the  parties  to  the  deeds,  in  addition  to  the  dates  and  description  of  the 
estates  to  which  they  relate. 

This  was  a  case  of  exceptions  for  impertinence,  taken  to  the  further  an- 
swer of  the  defendant  Cheese,  to  the  plaintiffs  bill  filed  for  the  administra- 
te) See  Thornton  y~  Bright,  2  Mylne  &  Cr.  254  ;  and  Douglas  v.  Congteve,  1  Keen,  423  ; 
Grafftey  v.  Hvmpage,  ante,  p.  46 ;  and  James  v.  Durant,  post,  [vol.  2,  p.  177.] 
(6)  L.  C.  25th  Nov  1837. 

[1]  Vide  Murray  v.  Addenbrook,  4  Russ.  418,  419,  n.  1.  Cuthbert  v.  Furrier,  Jac.  415.  Vav>- 
dry  v.  Geddes,  1  Russ.  &  M.  203,  208,  n.  1,  3.  Green  v.  Spicer,  id.  395.  Blewitt  v.  Robert*, 
Cr.  &  Ph  279.  Phillips  v.  Eastwood,  Lloyd  &  6.  296.  Westcott  v.  Cady,  5  Johns.  Ch.  Rep. 
346.  Cooke  v.  Bowler,  2  Keen,  54,  57,  n.  1.  Lewes  v.  Lewes,  6  Sim.  304,  310.  Huhne  t- 
Hulme,  9  Sim.  644,  650,  n.  1.    2  Story's  ?q.  974,  a. 
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tion  of  the  real  *and  personal  estate  of  a  testator,  and  for  the  appoint-    [#572] 
raent  of  a  new  trustee. 

By  the  bill  the  plaintiff  called  upon  the  defendant,  in  the  usual  manner, 
"  to  set  forth  a  full  and  true  list  or  schedule"  of  all  the  deeds,  papers  and 
writings  relating  to  the  matters  in  question  which  were  in  his  possession  or 
power. 

The  defendant  annexed  to  his  first  answer,  a  schedule  of  deeds,  making 
no  admission  as  to  the  possession  of  any  specific  vouchers  or  papers,  but  ad- 
mitting generally  that  he  had  divers  papers,  &c,  without  specifying  them, 
which  he  offered  to  produce,  alleging  that  they  were  very  numerous,  and 
could  not  be  set  out  without  great  and  unnecessary  expense.  This  answer 
not  being  satisfactory,  the  plaintiff  took  six  exceptions  for  insufficiency,  on 
that  ad  well  as  other  grounds :  one  of  such  exceptions  related  to  the  books 
and  papers. 

The  defendant  put  in  a  further  answer,  the  schedule  of  deeds  annexed  to 
which  occupied  more  than  seventy  brief  sheets  of  paper,  and  was  in  the  fol- 
lowing form : — 

As  to  all  those  three  pieces  or  parcels  of  land,  situate  at  A.  in  the  county  of  B. 
July  15  and  16,  1830. — Indentures  of  lease  and  release  of  these  dates  [the  re- 
lease made  between  J.  D.  of  C.  in  the  East  Indies,  Esq.,  by  J.  H.  T.  of  S. 

in  the  county  of  Middlesex,  Esq.,  his  attorney  of  the  first  part,  J.  S.  of  the 

city  of  H.,  Esq.,  of  the  second  part,  F.  L.  B.  of  the  same  place,  gentleman, 

of  the  third  part,  and  A.  W.  of  L.  House,  in  the  county  of  Hereford,  Esq., 

of  the  fourth  part,  and  A.  W.  of  L.  House,  in  the  county  of  Hereford,  Esq., 

of  the  fifth  part.] 
•July  16th,  1830.— Bond  of  indemnity  of  this  date  [from  the  said  J.    [#573j 

D.  I.  and  W.  W.  B.  of  London,  Esq.,  to  the  said  J.  S.,  against 

Mrs.  D.'s  right  to  dower.] 

The  other  deeds  relating  to  the  same  property  here  followed,  and  were  set 
out  in  the  same  manner. 

As  to  the  other  properties,  the  same  method  was  observed  in  the  setting 
out  the  title  deeds  relating  to  them. 

The  plaintiff  complaining  that  the  deeds  therein  mentioned  were  described 
too  minutely,  filed  exceptions  for  impertinence,  insisting  that  the  parts  be- 
tween brackets  had  been  unnecessarily  set  forth,  and  were  impertinent.  The 
form  in  which  the  exceptions  fop  impertinence  were  taken,  was  very  similar 
to  that  in  Wagstaf  v.  Bryan^a)  namely,  that  from  a  particular  word  in  a 
particular  page  of  the  office  copy  to  a  stated  word  in  a  subsequent  page,  the 
answer  was  impertinent. 

The  exceptions  were  432  in  number,  and  it  appearing  that  about  forty-six 
of  them  related  to  repetitions  of  descriptions  which  were  contained  in  the 
schedule  to  the  first  answer,  those  exceptions  were  submitted  to  and  allowed ; 

(<r)  1  Rim  &  Myl.  2a 
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the  remaining  exceptions,   about  382  in  number,  were  disallowed  by  the 
Master,  and  were  brought  before  the  court  on  exceptions  to  his  report. 
•  Mr.  Pemberton  and  Mr.  Beavan,  for  the  plaintiff. 

Mr.  Kindersley  and  Mr.  Heberden,  for  the  the  defendant. 
[*574]  *The  Master  op  the  Rolls  said,  he  would  inquire  as  to  the 
practice ;  he  had  some  recollection  of  a  practice  of  stating  in  the  bill 
the  extent  of  discovery  required,  sometimes  asking  for  the  dates  only,  and 
sometimes  the  short  material  contents  of  the  deed ;  sometimes  it  was  expressly 
stated  that  neither  the  contents  or  names  of  parties  or  dates  were  required  to 
be  set  forth,  where.it  was  apprehended  that  the  interrogatories,  if  not  so  re- 
strained, would  lead  to  a  schedule  like  the  present. 


August  7. — The  Master  op  the  Rolls  :— Upon  consideration  of  the 
exceptions,  and  of  the  matter  of  which  they  complain,  it  appears  that  many 
of  the  descriptions  or  the  deeds  are  unnecessarily  prolix,  and  contain  particu- 
lars not  absolutely  necessary  for  the  distinct  specification  of  the  deeds,  and  in 
that  sense  parts  of  them  may  be  considered  impertinent ;  but  by  the  rule 
established  in  Wagstaff  v.  Bryan,(a)  and  ever  since  acted  upon,  each  excep- 
tion for  impertinence  must  be  supported  in  toto,  or  must  fail  altogether  ;  and 
consequently,  if  any  part  of  the  matter  complained  of  as  impertinent,  is  not 
so,  the  whole  exception  fails,  though  some  part  of  the  matter  complained  of 
be  in  fact  impertinent  ;[l]  and  upon  the  application  of  this  rule  to  the  numer- 
ous exceptions  in  this  case,  the  whole  question  is  reduced  to  this,  whether 
a  schedule  of  deeds,  which  the  defendant  is  called  upon  to  set  forth  in  the 
ordinary  form,  and  without  any  limitation  being  required  or  suggested  by  the 
plaintiff,  is  impertinent,  because  the  defendant,  in  describing  the  deeds,  has, 
in  addition  to  the  date  of  the  deed,  and  the  estate  or  subject  to  which  it  relates, 
set  forth  the  names  of  the  parties.    The  plaintiff  contends,  that  the 
[*575]    defendant  having  mentioned  the  estate  to  which  the  deed  ^relates, 
ought  not  to  describe  the  deed  otherwise  than  by  stating  the  date,  and 
that  it  is  impertinent  to  add  the  names  of  the  parties.    The  defendant  insists, 
that  in  many  instances,  it  is  absolutely  necessary,  for  the  distinct  specification 
of  the  deed,  to  name  the  parties,  and  that  it  is  not  impertinent  to  .do  so  in 
any  case. 

And  when  the  question  is  reduced  to  that  which  I  have  mentioned,  I  think 
it  clear  that  the  defendant  is  right.  It  may  often  happen,  and  there  are  some 
instances  of  it  in  this  case,  that  there  are  different  deeds  of  the  same  dates 
relating  to  the  same  property,  and  there  are  various  cases,  in  which  a  suffi- 
cient specification  can  only  be  afforded  by  the  names  of  the  parties,  and  in 
which,  for  the  want  of  names,  the  plaintiff  might  except  for  insufficiency. 

The  matter  complained  of  in  these  exceptions  is,  in  many  instances,  unne- 

(a)  1  Ran.  &  Mylne,  30. 

[1]  That  an  exception  should  not  cover  too  much,  see  farther  1  Sim.  &  Sta.  301,  n.  1  j  ante,  381.  n. 
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cessarily  prolix,  ia  stating  the  descriptions  as  well  as  the  names  of  the  par- 
ties, and  otherwise  ;[1]  but  considering  it  not  to  be  impertinent  to  state 
the  names  of  the  parties,  and  applying  the  rule  laid  down  in  Wagstaff  v. 
Bryan,  I  am  of  opinion  that  all  these  exceptions  must  be  overruled. 

Exceptions  overruled.(a) 


#Geenwood  t?.  Wakeford.  [#576] 

1839:  Jane  28,  29. 

The  trustee  of  a  marriage  settlement  concurred  in  a  breach  of  trust,  by  lending  the  fund  to  the 

husband  on  a  bccurity  not  warranted   by  the  settlement :     Held,  that  the  representatives  of 

such  trustee  oould  maintain  a  bill  against  the  husband  and  the  other  cestuis  que  trust,  for  the 

restitution  of  the  fund. 
Trustees  are  not  entitled,  as  against  the  trust  estate,  capriciously  to  refuse  to  continue  ;  but  if  they 

find  the  trust  estate  involved  in  complicated  questions  not  in  contemplation  when  they  undertook 

the  trust,  they  have  a  right  to  come  to  this  court  to  be  relieved  from  it. 
Devise  by  testator  "  of  all  the  lands  and  hereditaments  vested  in  him  as  trustee  or  mortgage  in 

fee/'  held  to  pass  trust  estates  vested  in  the  testator,  but  not  in  fee. 

By  the  settlement  made  on  the  marriage  of  the  defendants,  Mr.  and  Mrs. 
Wakeford,  some  freeholds  and  money  in  the  funds  were  settled  upon  Mrs. 
Wakeford  for  life,  with  remainder  to  Mr.  Wakeford  for  life,  with  remainder  to 
the  children  of  the  marriage ;  and  the  settlement  contained  a  power  for  the 
trustees,  with  the  direction  in  writing  of  Mr.  and  Mrs  Wakeford,  to  lend  the' 
trust  moneys  to  Mr.  Wakeford,  on  the  security  of  his  bond  ulone. 

The  limitations  of  the  freehold  property  were  as  follows ;  it  was  granted 
and  released  by  the  husband  to  the  trustees,  their  heirs  and  assigns,  to  the 
use  of  the  husband  and  his  heirs  until  the  solemnization  of  the  intended  mar- 
riage ;  and  after  the  solemnization  thereof,  to  the  use  of  the  said  trustees 
their  heirs  and  assigns  during  the  life  of  the  intended  wife;  upon  trust  to  re- 

[1]  "  The  safer  check  against  abase  in  length  is  in  costs;"  Leach,  V.  C,  Lowe  v.  Williams,  2 
Sim  &Stu.  577.     10  Sim.  217,  n.  1. 

(a)  As  to  what  amounts  to  impertinence,  see  Pr.  Reg.  fWyatt,)  383;  Gilb.  For.  Rom.  209; 
Fenhoulet  v.  Passavmt,  2  Ves.  Sen.  23 ;  Alsager  v.  Johnson,  4  Ves.  217;  Coffin  v.  Cooper,  6 
6  Ves.  514;  Lord  St.  John  v.  Lady  St.  John,  11  Ves.  526;  Norway  v.  Rowe,  1  Mer.  347  ; 
French  v.  Jacko.  1  Mer.  357,  n. ;  Seeley  v.  Boehm,  2  Mad.  176 ;  Beaumont  v.  Beaumont,  5 
Mad.  51 ;  The  Earl  of  Portsmouth  v.  Feitsws,  5  Mad.  450;  Stuck  v.  Evans,  7  Price,  278,  n. ; 
Mc Morris  v.  Elliot,  8  Pri.  674 ;  Parker  v.  Fairlie,  1  S.  &  S.  295  ;  [S.  C.  Turn.  &  Rubs.  362 ;] 
Lowe  v  Williams,  2  S.  Sl  S.  574 ;  Del  Pont  v.  De  Tastet,  1  Turn.  &  R.  486 ;  Bally  v.  Wil- 
liams, t  M'Cfel.  &,  Y.  334 ;  Corbet  v.  Tottenham,  1  Ball  <5t  B.  59 ;  Gompertx  v.  Best,  1  V. 
&  Coll.  114 ;  Wagstaff  v.  Bryan,  1  Rubs.  &  M.  28  ;  Anon.  1  Myl.  &  Cr.  78  ;  and  see  Beames' 
Orders,  69,  165 ;  [1  Russ.  &  M.  30,  n.  1,31,  n.  1 ;  1  Sim.  &  Stu.  301,  n.  1 ;  2  Sim.  &  Stu. 
577,  n.  1  ;  Devaynes  v.  Morris,  1  Myl.  &,  Cr.  213;  EUice  v.  Ooodson,  3  Myl.  &Cr.  659: 
Woods  v.  Morrell,  1  Johus.  Ch.  Rep  103,  106  ;  Sloan  v.  Little,  3  Paige,  115  ;  Powell  v.  K***, 
5  Paige,  265;  Ex  parte  Palmer,  4  Russ.,  188;  Woods  v.  Woods,  10  Sim.  197,  217,  n.  1; 
Langley  v.  Fisher,   id,  345,  348,  n.  1  ;  Attorney  General  v.  Foster,  2  Hare,  89,  92.] 
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ceive  the  rents  and  pay  the  same  to  her  for  her  separate  use ;  with  remainder 
to  the  use  of  the  husband  for  life  ;  with  remainder  to  the  use  of  the  same 
trustees  during  the  life  of  the  husband,  in  trust  to  preserve  contingent  re- 
mainders ;  with  remainder  to  the  use  of  the  children  of  the  marriage,  with 
certain  limitations  over. 

The  trustees  lent  a  part  of  the  trust  moneys  to  Mr.  Wakeford  on 
f#577]    his  promissory  note,  and  without  obtaining  "the  consent  in  writing 
required  by  the.terms  of  the  settlement    The  trustees  afterwards 
died :  John  Bowie  was  the  survivor  of  them. 

John  Bowie,  the  surviving  trustee,  by  his  will,  appointed  the  plaintiffs  his 
executors ;  and  by  a  codicil,  after  declaring  that  the  devise  in  the  said  will 
contained,  of  the  residue  or  remainder  of  his  real  estate  was  not  intended  to 
include  any  estate  vested  in  him  as  a  trustee  or  mortgagee  in  fee,  the  tes- 
tator gave  and  devised  unto  the  plaintiffs,  their  heirs  and  assigns,  "  all  the 
lands  and  hereditaments  vested  in  him  as  trustee  or  mortgagee  in  fee" 

On  the  death  of  the  surviving  trustee,  the  trust  money  was  still  in  the  hands 
of  the  defendant,  Mr.  Wakeford ;  several  irregularities  existed  as  to  the  trust 
estate,  and  the  settlement  contained  no  power  to  appoint  new  trustees  appli- 
cable to  the  existing  state  of  circumstances.  This  bill  was  filed  by  the  exe- 
cutors and  devisees  of  the  will  of  the  surviving  trustee,  John  Bowie,  to  have 
the  trust  fund  in  the  hands  of  Mr.  Wakeford  restored,  for  the  correction  of 
the  irregularities  existing  as  to  the  trust  estate,  and  for  the  appointment  of 
new  trustees. 

Mr.  Pemberton  and  Mr.  JBirrf,  for  the  plaintiffs,  contended,  that  the  plain- 
tiffs were  justified  by  the  state  of  the  trust  estate  in  coming  to  the  court ;  that 
the  estate  of  the  plaintiffs'  testator  was  subject  to  liability ;  and  that  it  was 
impossible  to  administer  that  estate,  until  that  liability  had  been  disposed  of. 
Mr.  Kindersley  and  Mr.  WUlcock  for  Mr.  Wakeford,  contended,  that  the 
plaintiffs  had  no  equity,  estate  or  interest  to  entitle  them  to  support  this  bill ; 
that  the  testator  having  concurred  in  the  breach  of  trust,  was  equally 
[#57S]  liable  with  the  defendant,  Mr.  Wakeford,  and,  #therefore,  that  it  was 
not  competent  for  him  in  his  lifetime,  and  it  was  not  competent  for  his 
representatives  now,  to.  apply  to  this  court  to  be  relieved  from  the  consequence 
of  his  breach  of  trust.(a)  [The  Master  op  t;he  Rolls  : — Can  there  be  any 
doubt  that  if  two  persons  concur  in  a  breach  of  trust,  and  one  alone  derive 
the  profit,  the  other  has  a  right  to  relief  against  him?]  The  proper  remedy 
in  this  case  would  be  on  the  security  which  the  plaintiffs'  testator  has  taken 
from  the  defendant,  namely,  an  action  to  recover  on  the  promissory  note ; 
the  plaintiffs  had  no  right  to  come  into  equity,  making  the  cestuis  que  trust 
parties. 

It  is  attempted  to  sustain  this  bill,  on  the  ground  that  it  was  necessary 
for  the  appointment  of  new  trustees.    If  the  plainiiffs  are  trustees,  they  have 

(a)  See  Jacob  y.  Luca$,  ante,  439. 
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no  right  to  relieve  themselves  from  their  duties  at  the  expense  of  the  estate, 
for  they  might,  on  the  death  of  their  testator,  have  repudiated  the  trusts  and 
disclaimed  the  trust  estate ;  if  they  are  not  trustees,  they  have  no  right,  as 
strangers,  to  institute  a  suit  for  the  appointment  of  new  trustees.  The  codicil 
of  the  testator  did  not  pass  the  trust  estate  to  the  plaintiffs. 

Mr.  Temple  and  Mr.  Hinds,  for  Mrs.  Wakeford  and  her  daughter,  con- 
curred in  the  opposition  to  the  plaintiffs'  bill. 

Mr.  Whitmarshj  for  the  co-heiresses  of  the  surviving  trustee  who  had 
been  made  parties. 

Mr.  P ember  ton  in  reply,  cited  Coventry  v.  Coventry  ;(a)  and  see  Howard 
v.  Rhodes.(b) 

•The  Master  op  the  Rolls  (after  stating  the  settlement) :—  [*579] 
Mr.  John  Bowie  died  on  the  25th  of  April,  1836,  and  the  present 
plaintiffs  becoming  his  representatives,  had  the  duties  and  the  responsibilities 
of  their  testator  cast  upon  them.  Application  was  made  to  them  by  Mr. 
Wakeford,  or  some  memj)er  of  his  family,  to  appoint  new  trustees ;  this  ap- 
plication necessarily  induced  an  inquiry  respecting  the  trust,  and  the  conse- 
quence of  that  inquiry  was,  to  find  that  there  was  nothing  relating  to  the 
trust  in  the  condition  in  which  it  ought  to  have  been,  pursuant  to  the  deeds 
by  which  the  trust  was  created  j  the  consequence  also  was,  to  find  that  there 
had  been  various  dealings  with  the  trust  property  between  the  trustees  and 
Mr.  Wakeford,  the  tenant  for  life.  It  is  quite  unnecessary  to  go  into  a  detail 
of  the  various  circumstances  that  have  happened ;  it  is  sufficient  to  say  the* 
trust  property  was  very  much  altered  in  condition,  and  that  the  alteration  had 
been  made  in  a  manner  inconsistent  with  the  trusts.  From  this  situation  of 
things  these  parties  found  that  the  estate  of  their  testator  was  necessarily  sub- 
ject to  very  great  responsibility :  referring  for  instance  to  the  one  case  as  to 
the  stock,  as  to  which  there  was  a  power  of  advancing  money  to  the  husband 
upon  his  bond,  with  the  consent  in  writing  of  his  wife :  the  stock  it  appears 
had  been  sold  out,  and  the  produce  had  been  advanced  to  the  husband,  with- 
out any  consent  in  writing  of  the  wife,  and  without  the  bond.  The  state  of 
the  family  was,  that  there  was  one  child,  an  infant,  and  the  legal  possibility 
of  future  issue  of  the  marriage.  The  stock  having  been  sold  out  for  the  pur- 
pose of  the  produce  being  advanced  to  the  husband  in  a  manner  not  war- 
ranted by  the  settlement,  this  infant  had,  beyond  all  doubt,  a  right  to  insist 
that  a  breach  of  trust  had  been  committed,  and  to  require  the  stock 
to  be  'replaced.  The  representatives  of  the  surviving  trustee,  find-  [#580] 
ing  themselves  in  this  situation,  were  naturally  desirous  of  relieving 
the  estate  of  their  testator  from  the  responsibility  which  they  found  it  thus 
subjected  to.  There  was  a  clear  demand  arising  from  a  breach  of  trust,  in 
which  their  testator,  it  is  true,  had  concurred,  but  in  which  he  had  concurred 
for  the  use  and  convenience  of  Mr.  Wakeford,  the  husband.    I  own  I  am 

(a)  1  Keen,  758.  (6)  1  Keen,  581. 
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rather  surprised  to  find  it  alleged,  even  in  argument,  that  persons  placed  in 
the  situation  of  these  plaintiffs,  are  not  entitled  to  apply  to  this  court  for 
relief ;  at  any  moment,  a  bill  might  have  been  filed  against  them  by  the  wife 
or  daughter  by  their  next  friends,  calling  on  them,  as  representing  the  estate 
of  the  testator,  to  replace  that  which  had  been  lent  to  Mr.  Wakeford,  the  hus- 
band ;  and  I  conceive  it  to  be  clear,  that  they  had  a  right  to  proceed  against 
the  husband,  for  the  purpose  of  having  this  matter  set  right.  Even  if  the 
bill  had  been  filed  by  the  wife  and  daughter,  and  the  husband  together  with 
the  estate  of  the  deceased  trustee  had  been  "called  on  to  answer  the  breach  of 
trust,  the  estate  of  the  deceased  trustee  would  have  had  a  right  to  indemnity 
from  the  husband.  The  plaintiffs  finding  this  and  the  other  irregularities 
which  have  been  stated, — finding  the  trust  in  such  a  situation  that  it  was  im- 
possible for  them  to  clear  the  estate  of  their  testator  from  responsibility  with- 
out the  assistance  of  this  court,  accordingly  file  their  bill,  stating  these  cir- 
cumstances, and  desiring  to  have  the  stock  replaced ;  and  on  their  motion 
the  money  is  brought  into  court.  At  the  time  the  bill  was  filed,  the  daughter 
was  an  infant ;  she  has  now  come  of  age,  and  can  exercise  her  own  discre- 
tion on  the  subject ;  and  the  only  persons  now  interested  in  the  property, 
are  the  husband,  the  wife,  and  the  daughter,  who  has  now  attained  her  age 
of  twenty-one.  Though  there  is  a  possibility  of  future  issue  in  con- 
[*581]  templation  of  law,  yet  Mrs.  Wakeford  is  now  of  such  *an  age  as  to 
make  it  appear  satisfactorily  enough  that  there  will  be  no  future 
'issue,  and  that  no  further  interest  can  arise.  The  wife  and  daughter  now 
appear  by  their  counsel,  and  do  not  desire  these  funds  to  be  restored,  the 
consequence  of  which  is,  that  the  plaintiffs  are,  by  that  act,  relieved  from  the 
responsibility  to  which  they  were  liable ;  this  renders  it  unnecessary  for 
them  to  prosecute  the  suit  further  than  for  the  purpose  of  being  relieved  from 
future  responsibility.  In  respect  of  the  personal  estate,  the  fund,  having 
been  brought  into  court,  is  safe,  and  nothing  is  therefore  asked  with  respect  to 
it.  In  respect  of  the  real  estate  the  plaintiffs  still  ask  relief ;  the  security  for 
the  mortgage  money  is  vested  in  them,  and  they  desire  to  be  relieved  from 
it ;  what  is  wanted,  is  somebody  to  whom  they  can  safely  convey  that  legal 
estate ;  and  they  have  a  right  to  be  relieved  from  further  responsibility  in  this 
respect. 

With  respect  to  the  devised  estates,  it  Appears  to  me  on  the  construction  of 
the  codicil,  that  the  devisees  take  the  legal  estate  :[1]  they  are,  therefore,  en- 
titled to  have  somebody  to  whom  they  can  safely  convey  it. 

Then  comes  the  question  as  to  the  costs  of  the  suit.  The  opinion  I  enter- 
tain on  this  subject  is  this,  and  I  have  often  stated  it,  that  if  a  trustee  under- 
takes the  performance  of  a  trust,  he  is  not  entitled,  as  against  the  estate  he 

f  1]  This  construction  seems  to  proceed  upon  the  principle,  that  where  there  are  inconsistent 
clauses  in  a  will,  the  latter  shall  gorern  ;  as  to  which  see  Park*  v.  Parka,  9  Paige,  110.  10  Sim. 
601,  n.l. 
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has  undertaken  to  protect,  to  exercise  a  mere  caprice,  and  without  any  assign- 
able reason  say  that  he  will  no  longer  continue  a  trustee.  On  the  other  hand, 
if  the  trustee  finds  the  trust  estate  involved  in  intricate  and  complicated 
questions,  which  were  not  and  could  not  have  been  in  contemplation  at  the 
time  when  the  tntst  was  undertaken,  he  has,  in  consequence  of  that  change 
of  circumstances,  a  right  to  come  to  the  court  to  be  relieved  ;  and  the 
court  will  judge  whether  the  'circumstances  were  such  as  to  make  it  [*582] 
fair  for  him  to  decline  acting  longer  upon  his  own  responsibility.fi] 
There  is  certainly  some  difference  between  the  person  who  has  undertaken 
the  trust  and  the  representatives  of  such  person  ;  but  in  this  case  I  am  of 
opinion,  that  even  if  Mr.  John  Bowie  had  come  here  and  had  desired  to  be 
relieved  from  this  trust,  in  the  situation  into  which  it  had  got  by  his  acts  or 
concurrence,  but  for  the  benefit  and  accommodation  of  Mr.  Wakeford,  he 
would  have  been  entitled  to  the  favorable  consideration  of  the  court  in  this 
respect.  I  have,  therefore,  no  doubt  about  the  costs  in  this  suit.  It  is  not  fit 
that  the  trustee  should  have  the  trust  estate  involved  in  complication  and 
difficulty  for  the  accommodation  of  one  of  the  cestuis  que  trust,  and  then  not 
to  be  able  to  get  relieved  from  it  without  paying  the  whole  costs  of  the  suit 
to  which  the  same  cestui  que  trust  is  a  party  resisting  the  relief.  The  bill 
must  be  dismissed  with  costs  against  the  co-heiresses  of  the  testator,  to  whom 
the  legal  estate  would  have  descended  if  it  had  not  passed  by  the  devise  in  the 
codicil.  I  am  of  opinion  it  did  pass  by  the  codicil,  but  I  think  that  it  was 
by  no  means  a  question  perfectly  clear ;  and  I  therefore  think  it  was  right  for 
the  plaintiffs  to  bring  the  co-heiresses  here  to  have  it  settled.  The  plaintiffs 
are  entitled  to  have  their  costs,  either  against  the  fund  or  against  the  hus- 
band.(a)[2] 


•Oliver  t>.  Burt.  [*583] 

1839;  Jane  24 

The  proper  mode  of  obtaining  money  out  of  court  is  by  petition :  but  the  rights  of  the  parties 

having  been  ascertained  by  arbitration,  and  no  decree  having  been  made,  the  court  in  this 

case  ordered  payment  of  money  out  of  court  upon  motion. 

In  this  case  a  sum  of  money  had  been  paid  into  court,  and  the  matters 
tn  difference  having  been  referred  to  arbitration,  the  arbitrator  made  his  award 
determining  the  rights  to  the  money. 

There  had  been  no  decree  in  the  cause,  and 

(a)  By  arrangement,  the  costs  of  all  parties  were  ordered  to  be  paid  out  of  the  trust  fund. 
[1]  As  to  the  resignation  of  trustees,  see  Ret.  Stat  N.  Y.  vol.  1,  (2d  ed.)  p.  734,  §  69.    1  Keen, 
760,  n.  1. 
[9]  Vide  FyUry.'FfUr,  3  Beav.  550. 
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Mr.  Cole  now  applied,  by  motion  supported  by  affidavits,  for  payment  of 
the  money  out  of  court,  relying  on  Heathcote  v.  Edwards.{a) 

The  Master  op  the  Rolls  was  of  opinion  that  the  proper  mode  of 
obtaining  money  out  of  court  was  by  petition,  and  that  it  was  only  in  a  very 
clear  case  that.it  could  be  done  by  motion ;  the  affidavits,  however,  appear- 
ing satisfactory,  his  Lordship,  under  the  circumstances,  ordered  the  payment. 


POX  V.  SuWERKROP. 


1839  ;  June  10, 

The  Master  reported  that  a  suit  instituted  on  behalf  of  infants  Was  improperly  instituted,  and* 
ought  not  to  be  prosecuted :  it  was  dismissed,  with  costs  to  be  paid  by  the  next  friend. 

In  this  case,  a  bill  had  been  filed  on  behalf  of  infants,  by  •  W.  D.  their 
next  friend,  and  on  motion  made  on  behalf  of  two  of  the  defend- 
[*584J  ants,  it  was,  on  the  19th  of  'December,  1837,  referred  to  the  Master, 
to  inquire  and  state  to  the  court,  whether  this  suit  was  properly  in- 
stituted, and  whether  it  would  be  fit  and  proper,  and  for  the  benefit  of  the 
plaintiffs,  that  this  suit  should  be  further  prosecuted ;  and  in  case  the  Master 
should  find  that  it  would  be  for  the  benefit  of  the  said  infant  plaintiffs,  that 
further  proceedings  should  be  taken  in  this  suit,  then  that  he  should  inquire 
and  state  to  the  court,  whether  W.  D.  was  a  proper  person  to  be  their  next 
friend ;  and  if  he  should  be  of  opinion  that  W.  D.  was  not  a  proper  person, 
then  that  he  should  approve  of  some  other  person,  as  the  next  friend  of  the 
infants,  to  have  the  conduct  of  this  suit,  in  the  place  and  stead  of  W.  D. ; 
and  all  further  proceedings  in  this  suit  were  stayed  in  the  meantime. 

The  Master  made  his  report,  stating  that  he  was  of  opinion,  "  that  this 
suit  was  not  properly  instituted,  and  that  it  would  not  be  fit  or  proper,  or 
for  the  benefit  of  the  plaintiffs,  that  the  same  should  be  further  prosecuted." 

The  next  friend  took  exceptions,  which  were  overruled. 

A  petition  was  now  presented  by  the  defendants,  praying  that  the  bill 
might  be  dismissed,  with  costs  to  be  paid  by  the  next  friend. 

Mr.  Pembertan,  in  support  of  the  motion. 

Mr.  Stuart,  contra,  contended  that  this  could  not  be  done  on  petition :  it 
would  be  imposing  a  fine  on  the  next  friend,  who  did  not  appear  to  have 
been  actuated  by  any  dishonest  motives.     That  the  proceedings 
[*585]    having  'already  been  stayed,  the  justice  of  the  case  would  be  satis- 
fied by  allowing  the  matter  to  remain  as  it  was. 

The  Master  op  the  Rolls  : — The  court  has  given  great  latitude  in  al- 
lowing bills  to  be  filed  in  the  name  of  infants  by  persons  assuming  the  character 

(«)  Jacob,  504,  [and  n.  1,  ibid.]  And  see  Anonymous,  4  Mad.  228.  [Hulbert  y.  McKay,  8 
Paige,  652.J 
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of  next  friend,  it  is,  therefore,  the  more  necessary  to  see  that  this  liberty  should 
not  be  abused.  In  this  case  it  has  been  ascertained  that  the  suit  has  been  im- 
properly instituted,  and  there  is  no  evidence  of  circumstances  affording  any 
excuse  for  its  institution  ;  1  have,  therefore,  no  hesitation  in  saying,  that  the 
bill  must  be  dismissed,  with  costs  to  be  paid  by  the  next  friend.[l] 

[1]  "  It  n  not  necessary  for  a  person  prosecuting  a  suit  in  the  name  of  infants,  to  show  that  the  suit 
was  commenced  with  their  knowledge,  or  consent.  Any  person  may  bring  a  suit  in  their  name, 
as  their  next  friend,  because  he  does  it  at  his  peril.  The  only  check  upon  this  general  license  is, 
that  on  a  proper  application  the  court  will  refer  it  to  a  Master  to  inquire  whether  such  snit  is 
for  the  benefit  of  the  infants  ;  and  if  the  Master  reports  that  it  is  not  for  their  benefit,  or  that  it  is 
not  for  their  interest  that  it  should  be  prosecuted  by  a  particular  person  who  has  instituted  the  suit, 
the  court  will  order  the  proceedings  to  be  stayed.  In  this  respect  it  differs  from  a  suit  brought  in 
the  name  of  a.  feme  covert.  Such  suit  cannot  be  brought  without  her  consent ;  and  when  brought 
with  her  consent,  the  prochein  ami  may  be  changed  on  her  application,  the  person  substituted  giv- 
ing security  for  the  costs  already  accrued/'  Walworth,  Ch.,  Fulton  v.  Roeevelt,  1  Paige,  179. 
"  You  may,"  says  Lord  Langdale,  "  in  the  character  of  next  friend  of  an  infant,  prosecute  a  suit 
on  his  behalf  without  his  consent,  and  even  against  his  strongest  remonstrances;  subject  only  to 
■uoh  inquiries  as  this  court  in  a  proper  case  will  direct,  whether  it  is  prosecuted  for  the  benefit  of 
the  infant ;  but  I  have  never  before  heard  that  a  person  oan  treat  a  married  woman,  and  a  mar- 
ried woman  of  full  age  too,  as  if  she  were  possessed  of  no  sense  or  understanding,  and  oan  say  that 
he  will  proceed  with  a  suit  on  her  behalf  without  her  approbation."  Cooke  v.  Fryer,  4  Beav.  16- 
The  principles  upon  which  the  court  will  judge  of  the  propriety  of  a  suit  brought  by  a  next  friend, 
have  been  fully  discussed  by  Lord  Brougham  ;  who,  after  adverting  to  the  great  encouragement 
held  out  to  next  friends  by  the  language  of  judges,  expressed  his  own  opinion  as  follows : — "  The 
true  and  just  principle  which  should  govern  all  such  cases  is  this :  no  discouragement  should  be 
thrown  in  the  way  of  persons  bona  fide  suing  as  next  friends ;  but  no  undue  facility  should  be  given 
to  mere  volunteers,  who  interfere  rather  for  their  own  purposes  than  for  the  infant's  advantage. 
While  they  appear  to  act  bona  fide  they  will  be  protected ;  the  presumption  will  rather  be  in  their 
favor ;  the  proof  will  rather  be  thrown  upon  those  who  impeach  their  motives ;  the  leaning  will  be 
more  for  than  against  them.  But  no  strained  presumptions  will  be  made  to  protect  them  ;  no  forced 
•  constructions  will  be  put  on  their  conduct ;  no  benefit  from  bare  possibilities  will  be  conjured  up 
in  their  behalf.  They  must  be  content  to  have  their  motives  appreciated,  and  their  acts  judged 
like  other  parties.  If  they  have  involved  themselves  in  suspicion,  their  proceedings  must  be  sub- 
jected to  inquiry ;  if  they  have  incurred  just  blame,  be  it  by  improper  interference,  or  be  it  by  un- 
necessary interference,  they  must  abide  the  consequences  ;  the  suit  at  their  instance  must  be  stayed ; 
or  if  the  suit  be  useful  to  the  infant,  but  the  parties  instituting  it  be  unfit  to  conduct  it,  they  must 
give  place  to  others  in  whom  the  court  can  better  repose  confidence.  It  follows  that  every  such 
case  must  depend  upon  its  circumstances ;  nor  will  the  court  even  order  an  inquiry  unless  just  cause 
of  suspicion  exists."  Nalder  v.  Hawkine,  2  Myl.  &  K.  243,  249.  See  further  the  next  case. 
Macpherson  on  Infants,  363,  370.  The  court  will  not  remove  a  next  friend  because  he  is  nearly 
related  to,  or  connected  with  the  defendant ;  but  it  must  see  that  there  is  a  probability  that  the  in- 
fant's interest  will  be  prejudiced,  if  the  next  friend  is  allowed  to  remain.  Bedwin  v.  Aeprey,  II 
Sim.  530.  As  to  next  friend  of  feme  covert,  see  further  Pennington  v.  Alvin,  1  Sim.  &  Stu.  264. 
Oreenaway  v.  Rotheram,  9  Sim.  88.  When  next  friend  of  infant  or  feme  covert  will  be  required 
to  give  security  for  defendant's  costs,  see  Fulton  v.  Roeevelt,  ubi  supra.  Pennington  v.  Alvin,  ubi 
supra,  and  Ibid.  265,  n.  1.  As  to  inquiry  where  suits  have  been  commenced  by  different  next 
friends  of  an  infant,  which  is  most  beneficial ;  see  Macph.  on  Inf.  371,  374.  Taylor  v.  Oldham, 
Jac.  527,  529,  n.  1.  As  to  a  special  next  friend,  for  the  purpose  of  an  application  in  reference  to  the 
general  next  friend,  see  Ouy  v.  Ouy,  2  Beav.  460.  As  to  infant  plaintiff  attaining  full  age,  pen- 
dente lite',  Ibid. 
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ORDER. 

His  Lordship  doth  order,  that  the  plaintiffs'  bill  do  stand  dismissed  out  of 
this  court,  and  that  W.  D.,  the  next  friend  of  the  plaintiffs,  do  pay  to  the  de- 
fendants their  costs  of  and  occasioned  by  this  suit,  and  of  and  occasioned  by 
the  application  of  the  19th  day  of  December,  1837,  and  the  reference  thereby 
directed,  and  of  this  application  and  consequent  thereon,  to  be  taxed  by  the 
Master. 


[♦5861  *Sale  t>.  Sale. 

1839 :  July  22. 

In  a  clear  cate,  the  court,  being  of  opinion  that  a  suit  had  been  commenced  by  the  next  friend  of 
infanta  to  promote  his  own  views,  and  not  for  the  beneAt  of  the  infants  summarily,  and  without  a 
reference  to  the  Master,  dismissed  it  With  costs  to  be  paid  by  the  next  friend. 

This  was  a  motion  made  on  behalf  of  a  sole  defendant,  that  the  bill,  which 
had  been  filed  in  the  name  of  infants  by  a  next  friend,  might  be  dismissed  or 
taken  off  the  file,  with  costs  to  be  paid  by  the  next  friend  personally,  or  for 
a  reference  to  the  Master  to  inquire,  whether  it  had  been  brought  for  the 
benefit  of  the  infants  and  was  proper  to  be  prosecuted. 

The  application  was  supported  by  affidavits. 

Mr.  Pemberton  and  Mr.  Purvis,  in  support  of  the  motion,  asked,  that  as 
the  facts  appeared  clear  on  the  affidavits,  the  bill  might  be  dismissed  at  once 
with  costs,  as  in  cases  of  this  sort  great  expenses  were  incurred,  first,  in  the 
preliminary  discussion  before  the  court  in  obtaining  the  reference,  secondly, 
in  the  proceeding  before  the  Master,  and  ultimately,  in  the  discussion  in  court 
upon  the  application  to  confirm  the  Master's  report,  yet  all  these  discussions 
usually  proceeded  on  the  same  facts. 

Mr.  Cooper  and  Mr.  Stinton}  for  the  next  friend,  contended  that  this  was 
not  a  case  in  which  the  summary  jurisdiction  of  the  court  ought  to  be  exer* 
cised  on  motion,  either  by  staying  the  suit  or  by  reference  to  the  Master. 

The  Master  op  the  Rolls  :— I  am  perfectly  aware  how  constantly  this 
court  has  thought  it  right,  and  how  necessary  it  is,  to  protect  persons  who 
file  bills  in  equity  for  the  benefit  of  infants ;  it  is  quite  necessary  that 
[*587]  'proper  suits  should  be  protected ;  but  in  proportion  as  it  is  neces- 
sary to  protect  suits  of  that  sort,  it  is  necessary  to  take  care  that  crafty 
persons  do  not  take  advantage  of  the  privilege  and  file  bills  purely  for  their 
own  benefit,  and  purely  for  the  purpose  of  creating  costs  for  the  benefit  of  no 
one  concerned  in  the  cause.  [His  Lordship  then  went  through  the  facts  of 
the  case,  and  came  to  the  following  conclusion.]  I  have  never  seen  an  at- 
tempt more  crafty  and  at  the  same  time  more  coarse  to  defraud  infants.  I 
am  perfectly  satisfied  that  this  suit  is  filed  not  for  the  benefit  of  the  infants, 
but  to  promote  the  views  of  the  person  who  styles  himself  the  next  friend  of 
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the  infants,  and  that  being  so,  I  apprehend  there  can  be  no  doubt  of  the  ju- 
risdiction of  this  court,  and  that  it  ought  to  be  exercised  in  such  a  case  as 
this. 

It  matters  little  what  the  nature  of  the  suit  is ;  when  a  party  comes  here 
using  the  privilege  of  acting  on  the  behalf  and  as  the  next  friend  of  infants, 
it  is  his  bounden  duty  to  show,  that  he  really  acts  for  the  benefit  of  the  in- 
fants, and  not  to  promote  purposes  of  his  own.  This  bill  must  be  dismissed 
with  costs  to  be  paid  by  the  next  friend.[l] 


•Trevelyan  v.  White.  [*588] 

1839:  April  12,22. 

A  decree  was  made  against  A.  B.,  Betting  aside,  as  fraudulent,  a  purchase  by  an  agent  from  his 
principal ;  and  a  reconveyance,  and  the  usual  accounts  of  rents  and  purchase  money  were 
directed,  in  which  an  allowance  was  to  be  made  for  substantial  repairs  and  lasting  improvements. 
A.  B.  soM  and  conveyed  part  of  the  propertv,  pendente  lite,  and  died  before  the  accounts  were 
completed ;  a  supplemental  bill  was  filed  against  the  purchasers,  and  the  heir  and  personal 
representatives  of  A.  B. ;  the  bill  charged  that  the  purchasers,  in  case  of  eviction,  claimed  com- 
pensation out  of  the  estate  of  A.  B.  The  conveyances,  pendente  lite,  being  set  aside :  Held, 
that  the  purchasers  were  entitled  in  this  suit,  as  against  their  co-defendants,  the  personal  repre- 
sentatives of  A.  B.,  to  an  order  for  the  repayment  of  their  purchase  money,  and  were  entitled 
as  against  the  plaintiff  to  an  allowance  for  substantial  repairs  end  lasting  improvements,  but  that 
no  greater  relief  could  be  given  them  in  this  suit.  Held,  also  that  the  heir  and  personal  repre- 
sentatives were  proper  parties  to  the  supplemental  bill. 

The  facts  and  arguments  in  this  case  appear  in  his  Lordship's  judgment. 

Mr.  Pemberton,  and  Mr.  S.  Sharpe,  for  the  plaintiff. 

Mr.  Treslove,  contra,  for  the  defendants  White  and  Major. 

Mr.  Swanston,  Mr.  O.  Richards,  Mr.  Kinglake  and  Mr.  F.  Goldsmid7 
for  the  other  defendants. 

The  cases  cited  were,  as  to  a  purchase  pendente  lite,  Sorrell  v.  Carpen- 
tered) As  to  accounts  between  co-defendants,  Latouche  v.  Lord  Dun* 
sanyjfi)  and  Chamley  v.  Lord  Dunsany  ;(c)  and  that  a  plaintiff  has  no 
right  to  make  a  person  a  party  to  a  suit  unless  he  can  obtain  a  decree  against 
him,  Petch  v.  Dalton.(d) 

April  22. — The  Master  of  the  Rolls  :— On  the  second  day  of  May, 
1788,  the  late  Sir  John  Tervelyan,  conveyed  certain  estates  to  James 
Charter,  who  'afterwards  conveyed  the  same  to  Thomas  Charter,    [*689J 
from  whom  they  descended  to  Thomas  Malet  Charter. 

In  1827,  Sir  John  trevelyan  alleged  that  the  conveyance  had  been  ob- 

(«)  2  P.  Williams.  483.  (b)  1  Sen.  &  Lef.  137. 

(e)  2  Sen.  &  Let  690 ;  and  see  EccU$ton  v.  Lord  Skrtmeridalc,  ante,  p.  396. 
(d)  8  Price,  12. 
[1]  Vide  the  preceding  case. 
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tained  from  him  by  the  fraud  of  Thomas  Charter ;  and  he  filed  his  bill  to 
be  relieved,  and  to  have  a  reconveyance  from  Thomas  Malet  Charter. 

The  suit  having  abated  by  the  death  of  Sir  John  Trevelyan,  was  revived 
by  his  son  Sir  John  Trevelyan,  the  plaintiff  in  this  cause ;  and  by  the  de- 
cree, dated  the  2d  of  June,  1835,  it  was  declared,  that  the  conveyance  of  the 
2d  day  of  May,  1783,  was  fraudulent,  atid  ought  to  be  set  aside;  and  the 
plaintiff  undertaking  to  confirm  any  sales  made  before  the  filing  of  the  origi- 
nal bill,  an  inquiry  was  directed  what  part  of  the  estates  had  been  sold,  and 
to  whom,  and  for  what ;  and  Thomas  Malet  Charter  was  directed  to  recon- 
vey  to  the  plaintiff  such  parts  of  the  estates  as  had  not  been  sold ;  an  account 
was  then  directed  to  be  taken  of  renUand  of  purchase  money  received  by  the 
Charters,  and  of  purchase  money  paid  to  Sir  John  Trevelyan,  and  of  money- 
expended  for  substantial  repairs  and  lasting  improvements,  paid  by  them ; 
interest  was  to  be  charged,  and  annual  rests  were  to  be  made  in  taking  the 
accounts,  and  either  party  was  to  pay  the  other  what  should  be  found  to  be 
due. 

.After  this  decree  was  made,  Thomas  Malet  Charter  died,  leaving  Ellis 
James  Charter  his  heir  at  law ;  and  the  suit  was  revived  against  the  persons 
entitled  to  his  real  and  personal  estate,  and  the  accounts  are  in  course  of  pro- 
secution. 

In  this  state  of  things  a  supplemental  bill  is  filed  against  John 
[#590]  White  and  James  Major,  and  persons  "interested  under  them,  al- 
leging, that  after  the  suit  was  instituted,  White  took  a  conveyance 
of  part,  and  Major  a  lease  of  other  part  of  the  property  in  question,  from 
Thomas  Malet  Charter,  and  praying  that  such  conveyance  and  lease  may  be 
declared  to  be  void,  and  that  the  instruments  may  be  delivered  up  to  be  can- 
celled, or  that  the  parties  may  reconvey  ;  and  further  praying  that  all  neces- 
sary accounts  may  be  taken,  and  that  the  bill  may  be  taken  to  be  a  supple- 
mental bill  to  the  original  bill  against  Thomas  Malet  Charter,  and  the  bill 
of  revivor  and  supplement  against  the  persons  entitled  to  his  real  and  per- 
sonal estate. 

To  this  bill,  not  only  the  purchasers  and  their  incumbrancers,  but  also  the 
representatives  and  persons  entitled  to  the  estate  of  Thomas  Malet  Charter, 
are  made  parties. 

The  purchasers  object  to  the  evidence,  as  not  sufficiently  proving  that  the 
lands  purchased  are  part  of  the  lands  comprised  in  the  fraudulent  convey- 
ance obtained  by  Thomas  Charter  from  Sir  John  Trevelyan.  On  the  whole, 
I  think  that  the  evidence  is  sufficient ;  and  if  it  be  so  considered,  it  is  admitt- 
ed that  the  defendants,  the  purchasers,  have  no  defence  against  the  plaintiffs 
demand ;  and  they  insist,  that  they  are  entitled  in  this  suit  to  be  indemnified 
out  of  the  estate  of  Thomas  Malet  Charter,  as  against  their  co-defendants. 
On  the  other  hand  the  defendants,  who  are  interested  in  the  estate  of  Char- 
ter, insist  that  they  ought  not  to  be  parties  to  this  suit  at  «ftll ;  and  although 
they  have  taken  no  objection  by  their  answer,  they  insist  that  the  bill  ought 
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to  be  dismissed,  as  against  them.    They  allege,  that  it  was  not  necessary  or 
proper  10  make  them  parties  to  a  proceeding,  instituted  for  the  purpose  of 
establishing  a  clear  and  undoubted  right  against  the  purchasers; 
that  *the  purchasers  are  entitled  to  no  relief  against  them,  and  that    [*591] 
they  cannot  be  required  to  indemnify  the  purchasers  in  this  suit. 

At  the  time  when  the  original  suit  was  instituted,  the  legal  estate  in  the 
lands  which  are  in  question  in  the  supplemental  suit  was  vested  in  Thomas 
Malet  Charter.  By  the  decree  he  was  ordered  to  couvey  the  same  lands,  and 
to  account  to  the  plaintiff  for  the  rents  thereof  which  he  had  received. 

By  the  transfer  which  he  had  made,  pendente  litey  he  had  disabled  himself 
from  obeying  the  decree.  If  his  act  in  this  respect  had  been  known  before 
the  decree,  the  purchasers  might  have  been  made  parties  to  the  original  suit, 
.and  suitable  relief  would  have  been  given  by  the  decree:  Mr.  White  would 
have  been  ordered  to  reconvey  the  estate  conveyed  to  him,  Mr.  Major  and 
Mn  Charter  would  have  been  ordered  to  reconvey  the  demised  estate,  and 
Mr.  Charter  might  have  been  ordered  to  account  for  the  rent  which  he  might 
have  received  if  he  had  not  executed  the  conveyance  and  lease. 

The  plaintiff,  either  not  knowing  of  the  transactions,  or  not  choosing  to 
delay  his  suit,  by  bringing  the  purchasers  before  the  court  previously  to  the 
hearing,  obtained  his  decree  against  Mr.  Charter,  and  revived  it  against  Mr. 
Charter's  representatives,  without  making  the  purchasers  parties ;  but  he  was 
entitled  to  the  benefit  of  the  decree  against  the  purchasers  pendente  lite,  and 
it  was  only  by  filing  his  bill  against  them,  that  he  could  obtain  a  reconvey- 
ance, and  get  back  the  lands  leased  to  Major.  I  conceive  that  Ellis  James 
Charter,  to  whom  the  estate  of  Thomas  Malet  Charter  has  descended, 
ought  to  join  in  the  reconveyance  with  Major  and  those  *claiming  [*592] 
under  him  ;  and  that  for  the  purpose  of  obtaining  such  joint  recon- 
veyance, Ellis  James  Charter  is  properly  made  a  party  to  this  suit. 

And  considering  the  nature  of  the  original  suit,  and  of  the  decree  therein 
made,  that  accounts  are  pending  which  may  lead  to  and  require  an  account 
of  the  assets  of  Thomas  Malet  Charter,  that  in  this  suit  the  plaintiff  appears 
to  me  to  be  entitled  to  an  account  of  the  rents  of  these  estates,  which  Thomas 
Malet  Charter,  or  those  claiming  under  him,  might  have  received  if  the  lands 
had  not  been  sold  or  leased,  I  think  that  the  personal  representatives  of 
Thomas  Malet  Charter  are  also  proper  parties  to  this  suit. 

1  have  more  difficulty  in  determining  what  relief  can  be  afforded  to  the 
purchasers  in  this  suit.  The  bill  expressly  charges,  that  they  claim  compen- 
sation :(a)  to  this  charge  no  defence  is  made,  and  I  apprehend  it  to  be  clear, 
that  they  are  entitled  to  compensation  in  some  form  or  other.  If  they  ask 
from  Charter's  estate  no  more  than  repayment  of  the  purchase  money,  and 

(<*)  "  Charges  that  John  White  claims,  in  case  he  shall  be  evicted  from  the  property  comprised 
in  the  before  mentioned  lease  of  the  ?th  July,  1828,  to  have  an  adequate  recompense  and  com- 
pensation oat  of  the  assets  of  said  Thomas  Malet  Charter,  for  all  loss,  injury  and  damage  which 
shall*  by  reason  of  such  eviction,  be  sustained  by  him." 

Vol.  I.  46 
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obtain  from  the  plaintiff  an  allowance  for  substantial  repairs  and  lasting  im- 
provements, I  incline  to  think  that  relief  may  be  given  in  this  suit ;  if  more 
is  asked,  I  am  afraid  that  assistance  cannot  be  given  here.[l] 


[*493]  *Whittkm  v.  Sawyer. 

1839 :  August  6,  7. 

A  wife  established  her  right  to  a  settlement,  as  against  her  husband's  assignees,  to  the  extent  of 

one-half  of  the  fund :    Held,  that  she  could  not  afterwards  waive  the  making  of  the  settlement 

so  as  to  defeat  the  rights  of  her  children. 

In  this  case  Mr.  Parker,  a  bankrupt,  in  right  of  his  wife  was  entitled  to 
trust  funds,  which  were  the  subject  of  this  suit.  Mrs.  Parker  insisted  on  her 
equity  to  have  a  settlement  as  against  the  assignees  of  her  husband,  and  it 
was  arranged  that  half  the  funds  should  be  conceded  by  the  assignees  for  that 
purpose. 

On  settling  the  minutes  of  the  decree, 

Mr.  ,  G.  Turner,  in  behalf  of  the  wife,  submitted  that  she  could  now 
waive  her  right  to  have  the  sum  settled,  and  he  proposed  that  it  should  be 
carried  over  to  the  joint  account  of  the  husband  and  wife :  he  cited  Fenner 
v.  Taylor, {a)  Murray  v.  Lord  Elibank,  (6) 

The  Master  op  the  Rolls  thought  that  the  agreement  enured  for  the 
benefit  of  the  children  of  the  marriage,  and  that  the  wife  could  not  waive  the 
settlement,  but  said  he  would  look  into  the  cases  cited. [2] 

(a)  2  Russ.  &  Myl.  190.  [reversing  the  decision  of  the  Vice-Chancellor,  8.  G.  1  Sim.  170]  See 
Grov€9  v.  Clarke,  1  Keen,  132 ;  Lloyd  v.  William*,  1  Mad.  450  ;  Steinmctz  v.  Halkin,  1  Gl.  &  J.  64. 

(o)lOVes.  84,  and  13  Ves.  1. 

[1]  As  to  purchase  pendente  lite,  see  Murray  v.  Lylburn,  2  Johns  Ch.  Rep.  441.  Turner  v. 
Wight,  4  Beav.  40.  As  to  decree  for  defendant  against  co-defendant,  see  Goodwin  v.  Clewley,  2 
Bcav.  SO,  and  note,  ibid. 

[2]  This  dictum  (for  by  the  disposition  mede  of  the  case  in  the  next  paragraph,  it  does  not 
clearly  appear  to  have  been  more  than  such,)  of  the  Master  of  the  Rolls,  seems  irreconcilable 
with  the  decision  of  Lord  Brougham  in  Fenner  v.  T»ylor,  2  Russ.  &  M.  190.  In  that  case,  a 
husband,  whose  wife  was  entitled  to  a  fund  in  court,  signed  a  memorandum  after  marriage,  agree- 
ing to  secure  half  her  property  on  herself ;  and  it  was  held  that  it  was  competent  for  the  wife  to 
waive  this  agreement,  and  that  any  benefit  that  her  children  might  have  taken  under  it  was  de- 
feated by  her  waiver.  The  same  doctrine  we*  recognized  by  Lord  Cottenham  in  Hodgene  v. 
Hodgene,  11  Bligh,  104.  Mr.  Justice  Story  says,  2  Equity  Jurisprudence,  $  1417  :  "The  wife's 
equity  for  a  settlement  is  generally  understood  to  be  strictly  personal  to  her ;  and  it  does  not  extend 
to  her  issue,  unless  it  has  been  asserted  and  perfected  by  her  in  her  lifetime.  If,  therefore,  she 
should  die,  entitled  to  any  equitable  interest,  and  leave  a  husband,  and  her  children  are  unprovided 
for  by  any  settlement ;  still,  her  husband  will  be  enabled  to  file  a  bill  to  recover  the  same,  without 
making  any  provision  for  the  children.  In  truth,  the  equity  of  the  children  is  not  an  equity,  to 
which,  in  their  own  right,  they  are  entitled.  H  cannot,  therefore,  be  asserted  against  the  wishes  of 
the  wife,  or  in  opposition  to  her  rights.  The  court,  in  making  a  settlement  of  the  wife's  property, 
always  attends  to  the  interests  of  the  children  ;  because  it  is  supposed  that  in  so  doing,  it  is  carrying 
into  effect  her  own  desires  to  provide  for  her  offspring.  But  if  she  dissents,  the  court  withholds  all 
rights  from  the  children." 
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The  Master  op  the  Rolls,  after  referring  to  Barker  v.  Lea,{a)  held 
that  there  must  be  a  reference  to  the  Master,  to  approve  of  a  proper  settle- 
ment of  the  fund. 


*BlERDERMANN  V.  SeYMOUR.  [*594] 

1839:  July  1. 

It  is  the  duty  of  a  plaiutiff  to  come  fully  prepared  at  the  hearing,  to  ask  the  court  for  a  decree  ; 
and  if  he  ii  not  to  prepared,  and  the  suit  appears  defective  from  his  default,  it  is  then  a  matter 
of  discretion  or  indulgence  to  grant  him  leave  to  supply  the  defect. 

A  cause  came  ou,  and  was  ordered  to  stand  over  for  want  of  parties ;  it  was  brought  on  a  second 
time,  when  the  allegations  and  statements  in  the  bill  were  found  so  defective,  as  to  prevent 
the  court  making  a  decree,  and  the  suit  was  again  defective  for  want  of  parties ;  the  court 
gave  the  plaintiffs  leave  to  set  the  record  right,  but  only  on  the  terms  of  their  paying  the  de- 
fendants the  costs  of  the  former  and  of  the  present  hearing. 

The  bill  was  filed  in  1833,  by  the  legal  personal  representatives  of  the 
testator,  J.  W.  Bierdermann,  (one  of  whom  was  his  heir,)  and  was  amended 
in  1834.  It  stated  certain  specific  bequests,  made  to  the  defendant,  Louisa 
Ann  Seymour,  and  her  children,  by  the  will  of  the  testator,  dated  in  1825, 
and  a  codicil  dated  in  1827.  The  bill  then  stated,  "  that  the  said  testator  made 
and  published  a  second  codicil  to  his  said  will,  bearing  date  the  5th  of  Feb- 
ruary, 1834,  but  it  was  not  material  to  set  forth  any  part  of  the  same ;"  and 
it  then  proceeded  to  allege,  that  the  defendant  Louisa  Ann  Seymour  had, 
without  the  assent  of  the  plaintiffs,  taken  possession  of  the  articles  specifically 
bequeathed  to  her,  and  "the  whole  of  the  aforesaid  particulars  being  liable 
to  pay  aud  satisfy  the  said  testator's  debts,"  they  had  applied,  but  in  vain, 
to  her  to  give  up  the  same  to  plaintiffs.  The  bill  prayed  an  account  of  the 
personal  estate  and  effects  of  the  testator  which  had  come  to  the  hands  of  the 
defendant  Louisa  Ann  Seymour,  or  of  any  person  by  her  order  or  for  her  use, 
and  that  she  might  be  compelled  to  account  for  the  same  ;  and,  if  requisite, 
that  the  usual  accounts  might  be  taken  of  the  testator's  personal  estate,  the 
plaintiffs  offering  to  come  to  all  proper  accounts. 

The  cause  came  on  for  hearing  in  May,  1835,  when  it  was  ordered  to  stand 
over,  with  liberty  for  the  plaintiffs  to  amend  their  bill,  by  adding  parties  as 
they  might  be  advised.  The  plaintiffs  amended,  but  finding  that 
they  had  not  then  brought  all  the  necessary  parties  before  *the  court,  [*595] 
they  obtained  liberty  from  the  Lord  Chancellor,  again  to  act  on  the 
leave  to  amend,  by  adding  the  parties  so  omitted.(ft)  The  plaintiffs  amended 
their  bill,  by  introducing  the  following  statement  after  the  recital  of  the  will 
and  codicils ;  viz. :  "  That  the  said  will  and  codicils  were  executed  to  pass 
real  estate,  and  the  same  contained  devises  of  real  estates  of  which  the  testator 
was  seised,  and  charges  upon  the  same,  which,  as  plaintiffs  are  advised,  it  is 

(a)  6  Mad.  330.  (6)  2  Myl.  &  Cr.  117. 
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not  material  to  set  forth,  as  by  tye  said  will  and  codicils  or  the  probate  thereof 
and  which  for  greater  certainty  plaintiffs  refer,  when  produced,  will  appear.'* 
The  plaintiffs  also  added  several  .persons  as  parties  defendants,  sonle  of  whom 
were  legatees,  and  the  others  were  described  in  the  bill  in  these  words :  "  The 
said  other  defendants  are  devisees  under  the  said  testator's  will,  who,  it  is 
insisted,  are  interested  in  and  are  necessary  parties  to  this  suit." 

The  defendants  including  L.  A.  Seymour,  by  their  answer  stated,  that  the 
testator's  will  was  executed  in  the  manner  required  by  law  for  the  devise  of 
real  estates,  and  that  the  testator  signed  such  paper  writing  as  in  the  said 
amended  bill  was  called  a  second  codicil  to  his  said  will,  but  that  they  did 
not  know  whether  testator  was  competent  to  make  such  codicil.  The  an- 
swer further  stated,  that  the  testator  was,  at  the  time  of  making  his  will,  and 
also  at  the  time  of  his  death,  seised  of  real  estate  of  considerable  value,  part  of 
which  was  devised  by  his  will  subject  to  the  payment  of  certain  specified 
debts,  and  that  other  part  thereof  descended  upon  the  plaintiff  George  A. 
Bierdermann,  his  heir  at  law,  but  subject  to  the  payment  of  certain  specified 
debts  charged  thereupon  by  the  will ;  and  the  defendants  by  their 
f*596]  answer  submitted,  that  the  testator's  specialty  debts  #ought  to  be 
satisfied  by  the  plaintiff  George  A.  Bierdermann,  out  of  the  real  es- 
tates descended  upon  him,  in  case  of  a  deficiency  of  the  general  personal  es  • 
tate,  and  that  the  debts  specifically  charged  upon  the  real  estates  ought  to  be 
paid  thereout,  and  not  out  of  the  personal  estate  specifically  bequeathed  ;  and 
that  all  the  specific  legatees  should  contribute  to  make  good  any  deficiency, 
and  that  all  proper  parties  should  be  brought  before  the  court  for  a  proper  ad- 
ministration of  the  testator's  real  and  personal  estate  in  manner  aforesaid. 

The  cause  now  came  on  again  for  hearing,  when 

Mr.  Pemberton  and  Mr.  Cankrien  objected,  that  the  bill  ought  to  have 
been  framed  with  a  view  to. obtain  a  decree  to  establish  the  will  and  to  have 
the  trusts  carried  into  effect ;  that  the  specific  legatees  ought  not  to  be  called 
on  to  contribute,  until  the  debts  payable  out  of  the  real  estates  had  been  satis- 
fied ;  that  no  decree  could  be  made  upon  the  present  bill,  frcmed  as  it  was ; 
and  that  as  some  of  the  defendants  disputed  the  competency  of  the  testator  to 
make  the  second  codicil,  (which  it  would  be  seen,  when  brought  before  the 
court,  affected  the  question,  how  far  the  debts  were  payable  out  of  the  real 
estates  in  exoneration  of  the  personal  estate  specifically  bequeathed,)  the 
plaintiff  ought  to  file  a  supplemental  bill  and  establish  the  second  codicil ; 
that  it  was,  therefore,  useless  to  allow  the  present  suit  to  proceed,  and  that 
the  court  ought  to  dismiss  it,  allowing  the  plaintiffs,  if  they  pleased,  to  com- 
mence de  novo  ;  or,  at  all  events,  the  defendants  ought  to  be  paid  the  costs 
they  had  been  put  to  by  the  plaintiffs'  wilful  neglect,  in  not  putting  the  record 

into  a  proper  state.(a) 
[*597]        *Mr.  Cooper  and  Mr.  Dixon,  for  the  plaintiffs,  submitted  that 

(a)  Tyltr  v  Sett,  1  Keen,  826 ;  2  Myl.  &  Cr.  89,  was  referred  to. 
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the  court  ought  not  to  put  the  plaintiffs  to  the  useless  expense  of  com- 
mencing entirely  de  novo  ;  but,  if  necessary,  should  give  .them  an  oppor- 
tunity of  putting  the  present  suit  into  a  proper  state ;  that  the  second  codi- 
cil, as  well  as  the  will  and  first  codicil,  had  been  proved  in  the  Ecclesiastical 
Court,  and  that  therefore  the  defendants  could  not  disputefit  as  to  the  per- 
sonal estate ;  that  the  defendants  did  not  expressly  deny  its  validity  as  to 
the  real  estate,  but  only  stated,  they  did  not  know  whether  the  testator  was 
competent  at  the  time  it  was  signed  by  him. 

The  Master  op  the  Rolls  : — It  appears  to  me  to  be  clear,  that  this 
suit  is  defective  for  want  of  parties,  and  considering  what  has  been  stated, 
the  interests  of  the  parties,  and  the  questions  which  may  arise,*!  am  of 
opinion  that  the  bill  does  not  contain  such  statements  and  allegations  as  are 
necessary  to  enable  the  court  to  carry  the  will  duly  into  execution ;  never- 
theless, from  the  statements  which  are  now  made,  it  appears  that  there  are 
serious  questions,  which  may  arise  tetween  these  parties ;  and  I  should, 
therefore,  be-  very  reluctant  to  deprive  them  of  any  benefit^  which  may  be  de- 
rived from  the  proceedings  which  have  already  taken  place. 

With  respect  to  giving  leave  to  amend,  my  opinion  is  'the  same  as  it  was 
in  the  case  referred  to  of  the  demurrer.  It  is  the  duty  of  a  plaintiff  to  come 
fully  prepared  to  ask  the  court  for  a  decree ;  and  if  he  is  not  so  prepared, 
and  it  appears  that  the  suit  is  defective  from  his  default,  then  I  think  that  it 
is,  what  is  usually  called,  an  indulgence  to  give  the  plaintiff  leave  to  supply 
that  defect  afterwards ;  it  becomes  the  duty  of  the  court  to  consider  whether, 
for  promoting  the  ends  of  justice,  leave  should  be  given  or  not.  I 
do  not  think  it  is  a  *right  which  the  plaintiff  can  demand  of  the  [*598] 
court ;  but  if  he  offers  good  reasons  why  this  indulgence  should  be 
granted,  then  it  is  the  duty  of  the  court  to  grant  it :  but  if  no  good  reasons 
are  shown,  then  it  is  equally  the  duty  of  the  court  to  refuse  the  application. 

Now  this  case  has  twice  come  on  for  hearing,  and  has,  on  both  occasions, 
been  defective  for  want  of  parties  ;  yet  it  is  a  case  in  which  probably  some 
advantage  may  be  taken  of  the  proceedings  which  have  taken  place,  and  of 
the  answers  which  have  been  put  in.  One  of  two  courses  must  be  adopted, 
either  this  suit  must  be  dismissed  altogether,  giving  the  plaintiffs  leave  to 
commence  de  novo,  or  the  plaintiffs  may  have  leave  to  put  this  suit  into  a 
proper  state,  making  amends,  as  far  as  they  can,  for  the  inconvenience  and 
expense  which  the  defendants  have  been  put  toby  the  former  imperfections  of 
this  suit.  On  the  whole,  I  think  the  plaintiffs  must  pay  the  defendants  the 
costs  of  the  original  hearing,  and  those  which  have  been  occasioned  by  the 
present  hearing ;  but,  at  the  same  time,  I  think  I  ought  to  give  them  leave 
to  put  this  suit  in  a  proper  state,  either  by  amending  it  or  by  filing  a  supple- 
mental bill. 
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[*599]  "Field  v.  Hutchinson. 

1839 ;  July  25. 

Where  the  want  of  signature  to  an  agreement  for  the  sale  of  lands  clearly  appears  on  the  bill, 
the  objection  may  be  taken  advantage  of  by  general  demurrer ;  but  the  statements  of  this  bill 
not  being  inconsistent  with  a  signature  by  the  party  to  be  charged,  and  containing  allegations  of 
part  performance,  a  general  demurrer  thereto  was  overruled. 

This  was  a  bilLfor  the  specific  performance  of  agreements  for  granting  a 
lease  of  certain  premises;  the  bill  stated  that  the  agreements,  in  which  the 
defendant's  name  occurred,(a)  were  written  in  the  handwriting  of  the  defen- 
dant :  and  that  the  agreement  had  been  part  performed. 

The  defendant  filed  a  general  demurrer  to  the  whole  bill. 

Mr.  Bird,  (in  the  absence  of  Mr.  Pemberton,)  in  support  of  the  demurrer, 
amongst  other  objections,  contended  that  it  did  not  appear,  on  the  face  of 
the  bill,  that  the  contract  was  signed  as  required  by  the  statute  of  frauds. 

Mr.  Kindersley  and  BJr.  Thomas  Turner,  contra,  on  this  point,  contend- 
ed that  the  objection,  for  want  of  signature,  could  not  be  taken  by  general 
demurrer,  for  a  contract,  though  not  signed,  might  under  a  variety  of  cir- 
cumstances be  valid  in  equity ;  and  that  this  species  of  defence  must  be 
raised  either  by  plea  or  answer. 

Mr.  Bird,  in  reply. 

The  Master  op  the  Rolls  (after  disposing  of  the  other  points) : — it 
is  said  that  it  does  not  appear,  from  the  record,  that  the  agreement  was  sign- 
ed in  the  manner  required  by  the  statute  of  frauds.    It  is  not  dis- 
[#600]    tinctly  alleged  on  the  record,  but  the  statements  are  quite  "consistent 
with  there  being  a  sufficient  signature  by  the  party  to  be  charged. 

There  can  be  no  doubt  but  that  a  bill  may  contain  such  statements  as  to 
entitle  a  defendant,  by  general  demurrer,  to  take  advantage  of  the  want  of 
signature,  because  it  might  appear  clear  that  the  plaintiff  was  not  entitled  to 
the  relief  he  asked.  All  that  is  necessary  to  say  in  this  case  is,  that  although 
some  part  of  the  relief  sought  by  this  bill  cannot  be  granted,  and  that  some . 
part  is  doubtful,  yet  it  appears,  from  the  statements,  that  there  is  some  relief 
which,  if  the  allegations  should  be  then  proved,  will  be  granted  at  the  hear- 
ing. 

Demurrer  overruled. 

(a)  See  Knight  v.  Crockford,  1  Esp.  189 ;  Saundenon  v.  Jack*m,  2  Bos.  &  P.  238. 
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Between  C.  Poole,  Plaintiff,  and  W.  Pabs.  Defendant. 

1839;  June  17. 

A  mortgagee,  in  whom  a  satisfied  mortgage  term  was  vested,  held,  under  the  circumstances, 
bound  to  assign  it  to  the  trustee  of  the  will  of  the  mortgagor,  without  the  concurrence  of  the 
parties  beneficially  interested  in  the  property  under  the  will. 

A  testator  allowed  a  satisfied  mortgage  term  to  remain  outstanding  in  the  mortgagee,  and  he  de- 
vised the  estate  to  a  trustee  in  such  a  manner  as,  in  the  opinion  of  the  court,  to  entitle  him  to 
call  for  an  assignment  of  the  term  without  the  concurrence  of  the  parties  beneficially  entitled ; 
the  termor,  under  the  advice  of  counsel,  refused  to  assign  without  such  concurrence,  and  a  suit 
became  necessary  to  compel  him :  The  court,  though  of  opinion  that  the  termor  was  not  enti- 
tled to  insist  on  his  objection,  gave  him  his  costs,  charges  and  expenses. 

The  testator  in  1822,  mortgaged  his  moiety  of  an  estate  at  Timperley  to 
the  defendant,  William  Pass,  by  demise  for  1000  years. 

The  mortgage  money  was  repaid,  but  no  reconveyance  was  executed, 
the  testator  having,  as  was  stated  by  the  answer,  declined  to  take  the 
same. 

*The  testator  by  his  will,  after  "  directing  all  his  just  debts,  funeral    [*601] 
and  testamentary  expenses  to  be  paid  and  discharged  by  and  out  of 
his  estate  and  effects,"  gave  the  moiety  of  the  freehold  property  at  Timperley 
and  his  leasehold  for  lives  at  Bowden  and  elsewhere  to  the  plaintiff,  his  heirs 
and  assigns,  upon  trust  to  pay  the  rents  thereof  to  his  wife  during  the  minori- 
ty of  his  son  John ;  and  after  his  attaining  twenty-one  years,  he  gave  his  wife  an 
annuity  of  40/.  a  year,  and  he  charged  all  his  real  and  leasehold  hereditaments 
with  the  payment  thereof,  and  he  gave  her  a  power  of  distress  for  the  same ; 
and  subject  thereto,  he  devised  his  freeholds  and  leaseholds  in  manner 
hereinafter  particularly  mentioned.    And  he  directed  his  trustee,  when  and 
as  soon  as  his  son  John  should  attain  the  age  of  twenty-one  years,  to  cause  a 
valuation  to  be  made  of  his  estates,  which  were  to  be  allotted  in  three  separate 
shares,  and  were  to  be  divided  amongst  his  children,  John,  Peter  and  Mary 
Ann  ;  and  it  was  his  will  and  mind  that  his  son  John  should  take  the  first 
refuse  of  his  leasehold  at  Bowden  and  his  freehold  at  Timperley ;  and  that 
his  son  Peter  should  take  such  of  the  two  estates  as  should  remtftn  ;  "  and  ac- 
cording to  such  choice  made  by  his  said  two  sons,  he  gave  and  devised  the 
same  estates  to  each  of  them  severally,  their  respective  heirs  and  assigns," 
for  ever ;  and  he  appointed  the  plaintiff  and  his  son  John  executors. 

The  testator  died  in  1832,  and  (as  was  stated)  his  son  John  attained  twenty- 
one  about  September,  or  October,  1834,  but  had  not  made  his  election  be- 
tween the  two  estates. 

After  the  death  of  the  testator,  the  plaintiff  was  desirous  of  having  the  term 
of  1000  years  surrendered  and  assigned  to  him,  and  the  defendant 
claiming  no  'interest  in  it,  was  willing  to  execute  such  assignment    [*602] 
as  proposed  by  the  plaintiff;  but  reference  being  made  in  the  draft 
assignment  to  the  testator's  will,  it  was  referred  to  by  the  defendant,  who 
then  had  some  doubt  as  to  its  effect,  and  in  December,  1834,  objected  to  exe- 
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cute  the  assignment  without  the  concurrence  of  the  cestuis  que  trust,  alleg- 
ing, that  "  the  devise  upon  trust  of  the  testator's  estate  to  his  trustees  was  only 
co-equal  to  the  minority  of  his  son  John,  and  that  upon  his  attainment  to  the 
age  of  twenty-one  years  (which  event  he  understood  had  happened.)  the 
Timperley  estate  was  devised  over  to  one  of  the  two  sons  in  fee ;  that  this 
would  have  the  effect  of  vesting  the  estate  in  the  son,  and  that  the  term  of 
years  affecting  it,  must  remain  subject  to  his  direction ;"  and  further  that  the 
deed  prepared  would  not  have  the  effect  of  merging  the  term. 

To  this  it  was  replied,  that  the  son  John  not  having  made  his  choice  under 
the  will,  the  trustee  was  competent  to  receive  a  surrender. 

A  controversy  then  took  place  between  the  parties,  and  they  both  consulted 
conveyancers  of  eminence  on  the  point,  who  differed  in  opinion ;  the  gentle- 
man consulted  by  the  plaintiff  being  of  opinion  that  the  assignment  might 
safely  be  made  without  the  concurrence  of  the  cestuis  que  trust,  while  on  the 
other  hand,  the  defendant's  conveyancer,  though  concurring  that  the  plaintiff 
took  the  legal  estate  in  fee  simple,  was  of  opinion,  that  the  defendant  would 
not  be  justified  in  assigning  or  surrendering  the  term  by  the  direction  of  the 
trustee  under  the  will,  without  the  concurrence  of  the  parties  beneficially  in- 
terested ;  he  added,  "  that  in  the  case  of  a  devise  unto  and  to  the  use  of  the 
trustee  and  his  heirs,  in  trust  for  A.  and  his  heirs,  he  apprehended  it 
[*603]  would  be  clear,  that  the  trustee  of  a  prior  satisfied  term  would  #not 
be  justified  in  dealing  with  the  term  without  the  concurrence  of  A." 

The  defendant  then  proposed  to  have  the  draft  settled  by  a  third  counsel, 
but  this  offer  was  not  accepted,  and  in  April,  1836,  this  bill  was  filed  to  com-  ' 
pel  the  defendant  to  assign  the  term  and  to  pay  the  costs. 

Mr.  Pemberton  and  Mr.  Kent/on  Parker,  for  the  plaintiff.  The  ques- 
tion is,  whether,  where  an  estate  is  devised  to  trustees  who  have  the  absolute 
estate,  a  mortgagee  who  has  been  paid,  and  is  therefore  a  trustee,  can  refuse 
to  surrender  the  term  without  a  suit  in  chancery.  The  conveyancer  consul- 
ted by  the  defendant  could  not  have  been  aware  that  infants  were  interested 
in  the  estate,  and  that  it  would  be  impossible  for  them  to  join ;  that  there 
must  be  a  decree  is  clear,  and  the  defendant  ought  to  be  ordered  to  pay  the 
costs  which  have  been  wantonly  occasioned.  Angier  v.  Stannard(a)  shows, 
that  at  any  rate,  he  is  not  entitled  to  his  costs. 

Mr.  Tinney  and  Mr.  G.  L.  Russell,  for  the  defendant.  The  defendant 
does  not  object  to  assign  the  term  as  the  court  may  order  ;  but  being 
a  trustee,  he  is  entitled  to  his  costs.  It  was  by  the  desire  of  the  testator 
himself  that  the  term  was  not  assigned  ;  it  is  no  longer  a  mortgage 
term,  but  an  attendant  term,  and  the  defendant  would  not  be  justified  in 
merging  the  term,  or  in  dealing, with  it,  without  the  concurrence  of  the 
parties  beneficially  interested  under  the  will  of  the  testator;  it 
[*604]  *  would  prejudice  them,  and  be  a  breach  of  trust,  for  which  the  defen- 
dant might  incur  liability  ;  the  cause  ought,  therefore,  to  stand  over 

(a)  3  Myl.  &  K.  566. 
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to  make  the  cestuis  que  trust  parties  to  it.  This  case  is  distinguishable  in  its 
circumstances  from  Angler  v.  Stannard.  They  also  cited  Calverley  v. 
Phelp(a)  and  Osbourn  v.  Fallows.(b) 

Mr.  Pembertorii  in  reply,  contended  that  the  fact  of  the  real  estate  being 
charged  with  debts  was  of  itself  sufficient  to  justify  the  trustee  and  executor 
in  calling  upon  the  defendant  to  convey  the  legal  estate. 

The  Master  of  the  Rolls  (after  stating  the  mortgage,  the  will  and  the 
subsequent  circumstances)  said,  I  must  say,  under  these  circumstances,  the 
defendant  is  entitled  to  be  paid  his  costs  of  this  suit ;  and  it  appears  to  me  on 
the  whole,  that  the  plaintiff  has  a  right  to  have  this  term  surrendered ;  he 
has  trusts  to  perform  under  this  will,  which  require  that  he  should  have  do- 
minion over  the  legal  fee  of  this  estate.  I  do  not  at  all  agree  in  the  argument 
which  has  been  offered  on  behalf  of  the  defendant,  that  he  is  to  look  to  the 
trusts :  the  proper  question  for  him  to  ask  himself  is,  whether  he  will  be  ex- 
posed to  any  risk  in  doing  what  is  required,  and  it  is  only  necessary  for  him 
to  see  that  he  does  not  endanger  his  own  safety.  It  appears  to  me  that  there 
are  things  to  be  done  which  entitle  the  plaintiff  to  have  this  term  surrendered 
to  himself;  that  being  so,  a  decree  mqst  be  made  for  the  plaintiff,  and  he 
must  pay  the  defendant  the  costs  of  this  suit.fl] 

Mr.  Tinney.  As  trustee  he  will  have  trustee's  costs,  as  between  solicitor 
and  client,  and  the  costs  of  the  opinion  taken. 

*The  Master  op  the  Rolls  : — Yes ;  I  think  no  trustee  would  [*605] 
be  safe  unless  such  costs  were  allowed.(c) 


Vance  v.  Vance. 

1839:  July  30. 

A.  B.  gave  directions  to  his  bankers  to  invest  a  sum  of  money  in  the  joint  names  of  himself  and 
wife,  and  their  brokers  accordingly  made  the  purchase :  A.  B.  died  after  the  contract,  but  before 
the  transfer  had  been  completed :  Held  that  the  wife  was  entitled  to  the  stock  by  survivorship. 

On  the  22d  of  March,  1837,  the  intestate,  George  \ance,  being  confined  to 
his  bed  by  an  accident  which  afterwards  occasioned  his  death,  signed  an  or- 
der on  his  bankers,  Messrs.  Coutts  &  Co.,  in  the  following  form : — 

(a)  6  Mad.  229.  (6)  1  Russ.  &  Myl.  741. 

(c)  The  defendant  was  decreed  to  execute  to  the  plaintiff,  or  as  he  should  direct,  a  surrender  or 
assignment  of  the  term,  and  the  Master  was  ordered  to  tax  the  defendant  his  costs  of  this  suit,  as 
between  solicitor  and  client,  and  to  tax  him  his  charges  and  expenses,  properly  incurred,  to  be  paid 
by  the  plaintiff— Reg.  Lib.  B.  1838,  fol.  965. 

[1]  Where  parties  call  on  trustees  to  part  with  their  estate  on  the  ground  that  ♦heir  trusts  have 
terminated,  they  are  bound  clearly  and  satisfactorily  to  show  the  fact  to  the  trustees.  Holford  v. 
Phippij  3  Beav.  434.  Trustees  of  a  term,  the  trusts  of  which  had  been  put  an  end  to  by  the  ces- 
tui que  trust,  were  held  entitled  to  their  costs  of  a  suit  to  compel  an  assignment  of  the  term  to 
the  purchaser  of  the  property,  on  the  ground  that  full  and  acourate  information  had  not  been  ten- 
dered them  before  the  bill  was  filed.    Ibid. 

Vol.  L  47 
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1839.— Vance  v.  Vance. 

"  Gentlemen,— Be  so  good  as  to  buy  a  thousand  consols  for  me  and  my 
wife,  '  old  account.1    1  am  your  obedient  servant." 

Having  signed  this  order,  he  desired  that  it  should  be  sent,  on  the  ensuing 
day.  to  Messrs.  Coutts  <fc  Co. 

Mrs.  Vance  kept  the  order  in  her  possession,  and  from  the  distress  of  mind 

under  which  she  at  the  time  labored,  did  not  send  the  order  the  following  day, 

nor  on  the  next  succeeding  day  (being  Good  Friday  ;)  but  the  order 

[*606]    was  forwarded,  on  Saturday  the  25th  of  "March,  to  Messrs.  Coutts 

&  Co.,  who  acted  on  it,  and  sent  to  the  intestate  the  following  letter : — 

"  Strand,  London,  25th  March,  1838. 
"Sir, — According  to  your  direction,  our  broker  has  purchased  1000/.  con- 
solidated 3  per  cents,  at  90J  for 

£904    10    0 
Brokerage        -        -        -        -       15    0 


£905     15    0 


To  be  transferred  into  the  joint  names  of  yourself  and  Mrs.  Tance  on  Tues- 
day next,  when  the  cost  will  be  charged  to  your  account." 

The  intestate  died  in  the  evening  of  Monday,  the  27th  of  March,  1837. 

On  Tuesday,  the  28th  of  March,  1837,  the  sum  of  1000/.  consols  was 
transferred  into  the  joint  names  of  the  intestate  and  his  wife ;  and  on  the 
same  day  the  sum  of  905/.  15s.  was  charged  by  Messrs.  Coutts  &  Co.  to  the 
account  of  the  intestate. 

The  question  was,  whether  this  sum  belonged  to  the  estate  of  the  intestate, 
or  to  the  widow  on  the  trusts  of  the  "  old  account." 

Mr.  Skirrow  and  Mr.  E.  J.  Lloyd,  for  the  plaintiff,  submitted  the  point  to 
the  court. 

Mr.  H.  W.  Clarke,  for  the  widow  of  the  intestate. 

The  Master  op  the  Rolls  said  he  thought  there  was  enough 
[*607]    to  entitle  the  widow, — that  there  was  an  order  #given  by  the  intes- 
tate to  his  bankers,  which  had  been  acted  on  by  them  by  making  a 
contract,  after  which  the  intestate  could  not  alter  it.[l] 

[1]  Vide  Bummer  v.  Pitcher,  2  Myl.  &  K.  262.     Shuttle  worth  v.  Greaves,  4  Myl.  &  Or.  35. 
Searing  y.  Searing,  9  Paige,  283. 
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1839— Walker  v.  Moore. 


Walker  v.  Moo^e.  # 

1839  ;  June  25. 

A  testator  bequeathed  the  residue  amongst  his  five  grand-children,  A.,  B.,  C,  D.  and  E.,  his  grand- 
son A.'s  two  children,  F.  and  G.,  and  his  niece's  two  children,  H.  and  K. ;  and  declared  that 
"  in  case  any  of  the  said  last  mentioned  children  should  die  before  their  attaining  their  respec-  * 
tive  ages  of  twenty-one  and  should  leave  no  lawful  issue,  then  the  survivors  were  to  have  his 
or  her  share."  F.,  died  under  twenty-one,  and  left  no  issue  :  Held,  that  his  share  became  di- 
visible between  the  eight  surviving  legatees,  children  and  grand* children. 

The  testator  by  his  will  expressed  himself  as  follows : — 
As  to  all  the  rest,  residue  and  remainder  of  my  property,  and  which  1  shall 
be  entitled  to  at  the  death  of  my  wife,  I  give,  devise  and  bequeath  the  same 
to  be  divided  equally,  share  and  share  alike  as  tenants  in  common  and  not  as 
joint  tenants,  amongst  my  five  grand-children,  William  Moore,  Thomas  Moore, 
Clement  Moore,  Henry  Moore  and  Joseph  Moore,  my  grand-son  William  Moore's 
two  children, Elizabeth  Moore  and  William  Moore,  and  my  niece  Rachael  Wal- 
ker's two  children,  Robert  Moore  Walker  and  Esther  Walker ;  and  in  case 
any  of  the  said  last  mentioned  children  shall  die  before  their  attaining  their 
respective  ages  of  twenty-one  years  and  leave  no  la.wful  issue,  then  the  sur- 
vivors to  have  the  share  or  shares  of  him,  her  or  them  so  dying,  equally  di- 
vided amongst  them,  share  and  share  alike. 

William  Moore,  the  son  of  the  testator's  grand-son  William  Moore,  died 
under  twenty-one  without  issue,  and  the  question  was,  whether  his  one-ninth 
became  divisible,  and  amongst  what  "  survivors." 

It  was  submitted,  first,  that  the  share  was  not  divisible ;  and  secondly, 
that  the  five'  grand-children  first  mentioned  did  not  participate  in  his 
share. 
•Mr.  Walker,  Mr.  Koe  and  Mr.  /  F.  Hall,  for  different  parties.  [#608] 
The  Master  of  the  Rolls  was  of  opinion  that  the  eight  sur- 
vivors, children  and  grand-children,  participated  in  the  one-ninth  share  of 
William. 

Iteg.  Lib.  1839,  966. 
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ACCOUNT. 

See  Co-Defendants,  1,  2.    Solicitor  and 

Client  3. 


ACCOUNTANT  GENERAL. 
See  Practice,  10. 

ADMINISTRATION. 
See  Annuity,  1,  2.    Executor,  passim.    Pre- 

ROGATIVE. 


ALIEN. 

A  devise  of  lands  was  made  to  English  subjects, 
in  trust  to  sell,  and,  after  payment  of  mort- 
gages, to  invest  the  surplus  moneys  in  the 
funds,  in  trust  for  persons,  some  of  whom 
were  aliens;  Held,  that  the  :crown  was  not 
iliens -either  in  the 
Shel- 


AFFIDAVIT. 

See   Injunction,  3.      Production  of    Deeds 

and  Papers,  3. 

AGENT. 
See  Executor,  1. 

AGREEMENT. 

A.,  being  entitled  to  an  undivided  moiety  of  a 
piece  of  ground,  agreed  with  B.  that  in  case 
either  of  them  should  at  any  time  purchase 
the  other  moiety,  the  whole  should  be  divided 
in  a  particular  manner  between  them ;  the 
moiety  was  sold  to  a  third  party,  whereupon 
A.  and  B.  further  agreed  that  neither  of  them 
would  purchase  that  moiety  until  they  had 
agreed  upon  a  sum  to  be  given  for  it,  subject 
to  the  stipulations  and  conditions  of  the  for- 
mer agreement.  A.  afterwards  refused  to 
agree  upon  the  price  to  be  given,  and  B. 
having  purchased  the  moiety  of  the  property, 
A.  refused  to  carry  the  agreement  into  effect : 
Held,  that  A.  was  not  justified  in  refusing  to 
fix  a  price  ;  and  a  suit  having  been  instituted 
against  him  by  B.  for  a  partition  of  the  pro- 
perty, Held  also,  that  A.  had  abandoned  the 
contract,  and  could  not  set  it  up  as  a1  bar  to 
the  partition.    Morris  v.  Timmins,( '         411 
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AMENDMENT. 
See  Injunction,  4,  5.     Misjoinder  of  Plain- 
1.    Practice,  1. 


•annuity: 

1.  The  dividends  of  a  sum  in  court  being  insuf- 
ficient for  the  payment  of  an  annuity  charged 
upon  it,  a  prospective  'order  was  made  for  the 
sale,  from  time  to  time,  of  so  much  of  the 
corpus  as  would,  together  with  the  dividends, 
be  necessary  for  raising  the  amount  of  the 
annuity.    Hodge  v.  Lew  in,  431 

2.  A  sum  of  money  in  the  five  per  cents,  set 
apart  to  answer  an  annuity,  was  reduced  to 
3J  per  cents.,  and  the  dividends  having  be- 
come insufficient  to  pay  the  annuity,  the 
court  made  a  prospective  order  for  the  sale, 
from  time  to  time,  of  a  sufficient  part  of  the 
capital  to  meet  the  accruing  payments  of  the 
annuity.    Swallow  v.  Swallow,  432  n~ 

ANTICIPATION,  RESTRAINT  ON. 
See  Separate  Use,  1,  3,  4. 

APPRENTICE. 

A  fiat  of  bankruptcy  issued  against  the  master 
of  an  apprentice,  but  was  afterwards  annul- 
led, by  means  of  a  composition  between  the 
bankrupt  and  his  creditors :  Held,  that  the 
indentures  of  apprenticeship  were  discharged. 
Allen  v.  Cosier  274 
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APPROPRIATION.  | 

An  executor,  who  was  alao'trustee,  divided  the  \ 
assets ;  he  paid  to  the  adult  legatees  their  | 
shares,  and  invested  the  shares  of  the  infants  , 
in  his  own  name,  but  he  executed  no  declara-  ; 
tion  of  trust  thereof ;  he  afterwards  applied  j 
these  sums  to  his  own  use.  Further  assets  i 
having  unexpectedly  fallen  in,  Held,  that 
they  ought,  in  the  first  place,  to  be  applied  in  | 
making  good  the  infants'  legacies.  Wilmott  \ 
v.  Jenkins,  401 

ASSETS  IN  INDIA. 

A  receiver  had  been  appointed  of  the  testator's 
estate,  part  of  which  was  in  India,  and  it 
having  become  necessary  to  have  it  remitted, 
Held,  that  the  proper  course  was  to  refer  it  to 
the  Master,  to  inquire  what  would  be  the 
most  advantageous  course  for  receiving  and 
remitting   it  to   England.      Keys    v.    Key*, 

425 

ATTACHMENT. 

The  same  person  who  has  caused  another  to  be 
illegally  arrested  and  detained,  cannot  serve 
him  with  a  stibpasna  for  costs  whiUt  in  cus- 
tody.   Hawkins  v.  Hall.  73 


B 

BANKRUPT. 
See  Apprentice.    Trustee,  4. 

BEQUEST. 

S*e  Appropriation.  Condition.  Devise,  2. 
Estate  for  Life.  Husband  and  Wife. 
Specific  Legacy.     Will,  passim. 

.     BEQUEST  TO  A  CLASS  OF 
CHILDREN. 
See  Will,  1. 

•      BOOKS. 
See  Will,  3. 

BREACH  OF  TRUST. 
See  Trustee,  1,5,8. 


CHARGE  ON  REAL  ESTATE. 
See  Exoneration. 

CHARITY. 

1.  A  charity  was  founded  "  for  the  relief  of 
the  poor  of  S.;"  Held,  that  the  charity  funds 
ought  to  be  exclusively  applied  to  the  relief  of 
parties  not  receiving  parochial  relief.  .  The 
Attorney  General  v   Wilkinson,  370 

2.  The  entrance  of  boys  under  twelve  years  of 
age  into  a  free  school  having  been  dis- 
couraged,  Held,  on  petition  under  the  52  G. 
3,  c  10 1,  that  such  a  course  of  pr  ceeding 
was  prejudicial  to  the  objects  of  the  charity, 


and  ought  to  be   corrected.    In  re  The  Rug- 
by School,  457 
See  Free  School.     Grammar  School.    Trus- 
tee, 3. 

CHOSE  IN  ACTION. 

See  Sequestration,  1. 


CO-DEFENDANTS.       .^ 

1.  Accounts  between  co-defendants  are  directed 
in  those  instances  only  in  which  a  case  is 
made  out  between  them  on  the  pleadings, 
and  is  supported  by  evidence. 

Where  a  cause  had  been  set  down  on  bill 
and  answer,  accounts  between  co-defendants 
were  refused.  Eceleston  v.  Lord  Skelmers- 
dale,  396 

2.  A  decree  was  made  against  A.  B.,  setting 
aside,  as  fraudulent,  a  purchase  by  an  agent 
from  his  principal  *,  and  a  re-conveyance,  and 
the  usoal  accounts  of  rents  and  purchase 
money  were  directed,  in  which  an  allowance 
was  to  be  made  for  substantial  repairs  and 
lasting  improvements.  A.  B.  sold  and  con- 
veyed part  of  the  property,  pendente  lite,  and 
died  before  the  accounts  were  completed  ;  a 
supplemental  bill  was  filed  against  the  pur- 
chasers and  the  heir  and  personal  representa- 
tives of  A.  B, ;  the  bill  charged  that  the  pur- 
chasers, in  case  of  eviction,  claimed  com- 
pensation out  of  the  estate  of  A.  B. ;  the 
conveyances,  pendente  lite,  being  set  aside, 
Held,  that  the  purchasers  were  entitled  in  this 
suit,  as  against  their  co-defendants,  the  per- 
sonal representatives  of  A.  B.,  to  an  order  for 
the  repayment  of  their  purchase  money,  and 
were  entitled,  as  against  the  plaintiff,  to  an 
allowance  for  substantial  repairs  aud  lasting 
improvements,  but  that  no  greater  relief 
could  be  given  them  in  this  suit. 

Held  also,  that  the  heir  and  personal  repre- 
sentatives were  proper  parties  to  the  supple- 
mental bill.     Trevelyan  v.  White,  588 
See  Injunction,  1. 


COMPENSATION. 
See  Trustee,  7. 


COMPROMISE. 
See  Infant. 


CONDITION. 


A  bequest  was  made  by  a  testator  to  his  credi- 
tor, on  condition  of  his  paving  his  debt  before, 
or  to  his  (the  testator's)  executors  immediate- 
ly after  his  death  ;  the  testator  afterwards  ac- 
cepted a  composition,  and  the  remainder  of 
the  debt  continued  unpaid  ;  Held,  that  the  le- 
gatee was  nevertheless  entitled  to  the  legacy. 
Oath  v.  Burton*  478 


CONSIGNEE. 
£ee  Receiver,  2. 
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CONSTRUCTION. 
See  Agreement.  Apprentice.  Charity, 
It  2.  Condition.  Covenant  to  Settle. 
Cumulative  Legacy.  Devise,  passim.  Es- 
tate for  Life.  Evidence.  Executors 
and  Administrators.  Friendly  Society 
Gfneral  Orders,  passim  Husband  and 
Wife.  Interest  on  Legacy.  Motion  to 
Dismiss.  Power,  Execution  of.  Power  of 
Sale.  Release.  Settlement.  Ship. 
Specific  Legacy.  Statute,  passim.  Trus- 
tee, 7.     Will,  passim. 

CONTEMPT. 
See  Practice,  6.      Statute,  2. 

CONTRACT. 
See  Agreement.      Parent  and  Child,  2. 

CONVERSION. 

Where  a  testator  directs  his  personal  estate  to  be 
converted  into  real  estate  for  several  purposes, 
some  of  which  fail,  the  heir  is  not,  after  satis- 
fying the  purposes  which  can  take  effect,  en- 
titled to  the  personalty  as  being  impressed 
with  the  character  of  realty.  Hereford  v. 
Ravenhill,  481 

A  testator  directed  his  trustees  to  invest  his 
personal  estate,  as  soon  after  his  death  as  a 
convenient  purchase  could  be  found,  in  a  real 
estate,  and  settle  it  according  to  cerfain  limi- 
tations. These  limitations  having  become  ex- 
hausted before  the  personal  estate  had  been 
invested  ;  Held,  that  the  heir  at  law  of  the 
testator  was  not  a  necessary  party  to  a  suit  to 
have  the  rights  to  the  fund  declared.  Here- 
ford  v.  Ravenhill,  43 \ 

COSTS. 

1.  A  plaintiff  who  enters  into  evidence  to  prove 
facts  clearly  admitted  by  the  answer,  must 
pay  the  costs,  though  he  succeed  in  the  suit. 
Booth  v.  Booth,  130 

2.  On  an  application  being  made  to  the  court 
below  to  stay  the  execution  of  an  order  pend- 
iug  an  appeal,  the  party  applying  pays  the 
costs;  but  where  before  the  motion  to  stay 
proceedings  has  been  decided  the  court  above 
reversed  the  order  below,  Held  that  the  costs 
of  the  motion  ought  to  be  costs  in  the  cause. 
Richardson  v.  The  Bank  of  England,        153 

See  Executor,  3, 5.  Next  Friend,  1 ,  2.  Out- 
standing Term.  Partition,  1.  Provisional 
Assignee.  Solicitor  and  Client,  1,  5. 
Taxation,  1.  Trustee,  3,  8.  Vendor  and 
Purchaser,  2. 

COVENANT  TO   SETTLE. 

A  feme  being  entitled  to  a  reversionary  interest 
in  property  for  her  separate  use,  both  she  and 
her  intended  husband  separately  covenanted 
to  settle  any  property,  which  she  or  her  hus- 
band in  her  right,  might  become  entitled  to, 
upon  certain  trusts  ;  the  above  interest  having 
fallen  into  possession,  Held,  that  it  was  sub- 
ject to  the  trusts  of  the  settlement.  Tawney 
v.  Ward,  563 

See  Settlement. 


COVENANT,  BREACH  OF. 
See  Lessor  and  Lessee. 

CROSS  BILL. 

A.  B  ,  resident  abroad,  filed  a  bill  against  C.  D.y 
whereupon  C.  D.  filed  a  cross  bill ;  and  C.  D  , 
before  answering  the  original  bill,  moved  to 
stay  all  proceedings  in  the  original  suit  until 
A.  B.  had  answered  the  cross  bill ;  Held,  not- 
withstanding what  is  said  in  Ramkissenseat 
v.  Barker,  1  Atk  20,  that  this  was  irregular. 
Wigley  v.  Whitaker,  349 

CROWN. 

See  Alien.     Prerogative? 

CUMULATIVE  LEGACY. 

Several  annuities  given  by  a  will  and  codicils 
held  to  be  cumulative.     Spire  v.  Smith,    419 


D 

DEBTOR  AND  CREDITOR. 
See  Condition.      Will,  2,  6. 

DEED. 

See  Covenant  to  Settle.     Power,  Execution 

of.     Release. 

DEMURRER. 

One  of  two  tenants  in  common  brought  an  ac-  . 
tion  of  ejectment  against  A.  B.  to  recover 
possession  of  some  property,  but  discovering 
^as  the  bill  alleged)  that  there  was  an  out- 
standing term,  which  the  defendant  intended 
to  set  up,  he  filed  a  bill,  praying  a  declaration 
of  his  right  to  a  moiety  of  the  estate,  and  for 
the  delivery  of  the  estate  and  title  deeds,  and 
for  an  account  of  the  rents  ;  Held,  on  demur- 
rer, that,  from  the  frame  of  the  record,  the 
other  tenant  in  common  was  a  necessary  par- 
ty ;  but  that  the  trustee  of  the  outstanding 
term  was  not.     Brookes  v.  Burt,  10t* 

See  Patent,  1.      Pleading,  3.       Statute  of 
Frauds. 

DEVISE. 

1.  A  devise  of  real  and  personal  estate  to  a 
feme  covert,  for  life,  for  her  independent  use 
and  benefit,  with  remainder  to  her  husband, 
for  life,  "  with  remainder  to  the  heirs  of  her 
body  in  tail,"  wiih  remainders  over ;  accom- 
panied with  a  declaration,  "  that  all  the 
aforesaid  limitations  were  intended  by  the  tes- 
tator to  be  in  strict  settlement."  Held,  that, 
subject  to  the  husband's  life  estate,  the  wife 
took  an  estate  tail  in  the  real  estate,  and  an 
absolute  interest  in  the  personalty.  Douglass 
v.  Congrevs,  59 

2.  Devise  to  testator's  widow,  for  life,  with  re- 
mainder to  trustees  and  their  executors,  to 
pay  costs,  Ate.,  and,  to  divide  the  residue 
of  the  rents  amongst  all  the  testator's 
brothers  and  sisters  "  who  should  be  living  at 
the  time  of  the  decease  of  his  (testator's) 
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wife,  and  to  their  issue,  male  and  female,  af- 
ter the  respective  deceases  of  his  said  brothers 
and  sisters,  for  ever;  to  be  equally  divided 
between  and  among  them :"  Held,  that  the 
words  "  issue  male  and  female  "  were  to  be 
construed  as  words  of  limitation,  and  not  of 
purchase  ;  and  that  the  children  of  a  sister  of 
the  testator  who  died  in  the  lifetime  of  the 
widow,  took  no  interest  under  the  devise. 
A  similar  decision  made  with  respect  to 
personal  estate.     Tate  v.  Clarke,  100 

I.  A  testator  gave  a  rent  charge  to  trustees,  du- 
ring the  life  of  A.  B.  and  her  five  daughters, 
in  trust,  to  pay  it  to  A.  B.  for  life,  and  after 
her  death,  upon  "  trust  for  her  said  daughters, 
and  the  survivors  and  survivor,  and  while 
more  than  one  should  be  living  to  be  divided 
between  them  in  equal  shares."  A.  B.  had 
five  sons,  and  one  daughter  only :  Held,  that, 
subject  to  the  life  interest  of  A.  B.,  her  only 
daughter  was  entitled  to  the  rent  charge  of 
200/.  for  life.     Lord  SeUey  v.  Lord  Lake, 

146 

I.  A  testator  devised  a  freehold  estate  to  A.  for 
life,  and  after  his  death  he  devised  the  same 
to  be  equally  divided  into  four  parts,  between 
one  child  of  A  ,  one  child  of  B.f  one  child  of 
C.  and  one  child  of  D.,  for  them  to  receive 
the  rents  and  divide  the  money  between 
them  ;  and  it  was  his  desire  that  his  estate 
should  never  be  sold  out  of  the  family ;  and 
provided  A.,  B  ,  C  ,  and  D.  should  never  have 
any  lawful  children,  the  testator's  desire  was 
that  their  parts  should  go  to  their  next  of  kin. 
At  the  time  of  making  the  will  and  of  the 
death  of  the  testator,  B.  only  had  a  child, 
namely,  a  daughter,  but  after  the  testator's 
death,  B.  had  a  son.  At  the  death  of  A.  there 
were  children,  both  sons  and  daughters,  of  A., 
C.  and  D.  Held,  first,  that  the  gift  to  "  one 
child  "  was  not  void  for  uncertainty ;  second- 
ly, that  the  daughter  of  B.,  and  the  eldest 
child  of  A.,  C.  and  D.  respectively,  whether 
a  son  or  daughter,  who  came  into  esse  after 
the  testator's  death,  were  entitled ;  and  third- 
ly, that  under  the  words,  the  fee  passed. 
Powell  v.  Davie8f  532 

5.  Devise   by  testator   "of   all  the  lands  and 
.  hereditaments  vested  in  him  as  trustee  or  mort- 
gagee in  fee,"  held  to  pass  trust  estates  vested 
in  the  testator,  but  not  in  fee.     Greenwood  v. 
Wakeford,  576 

See  Exoneration.    Will,  5. 

DISCOVERY. 
See  Production  op  Deeds  and  Papers. 

DISMISSING  BILL. 
See  Next  Friend.     Practice,  5. 

DIVESTMENT. 
See  Will,  1. 


ELECTION,  PLAINTIFF  PUT  TO. 
A  defendant  who  is  prosecuted  in  this  and  an- 


other court  for  the  same  matter,  may  eight 
days  after  answer  put  the  plaintiff  to  bis  elec- 
tion in  which  court  he  will  proceed,  unless  the 
answer  be  excepted  to  within  that  time,  in 
which  case  the  defendant  may  require  the 
plaintiff  to  obtain  the ,  Master's  report  in  four 
days.  The  plaintiff  may,  however,  move  to 
discharge  the  order  for  election  on  the  merits 
confessed  in  the  answer.  See  1st  general  or- 
der (9th  May  1639).  .  ,         ix 

ELEGIT. 

See  Fieri  Faciab,  passim. 

ENQUIRY. 

See  Practice,  7,  8. 

ESTATE  FOR  LIFE. 

A  testator  directed  his  widow  "  to  be  in  posses- 
sion of  all  his  furniture,  plate,  glass  and  books, 
and  for  the  time  of  her  natural  life,  to  receive 
the  yearly  interest  and  profits  of  all  his  pro- 
perty that  he  was  in  possession  of  at  his 
death  :"  Held,  that  the  widow  took  a  life  in- 
terest only  in  the  furniture,  &c.  Low  v.  Car- 
ter, w  426 
See  Will,  8. 

ESTATE  IN  FEE  SIMPLE. 

See  Devise,  4.  / 

ESTATE  TAIL. 
See.  Devibe,  1. 

EVIDENCE. 

1.  In  a  suit  by  the  assignee  under  the  insolvent 
debtors  act,  to  recover  some  property  for  the 
benefit  of  the  estate,  a  creditor  of  the  insol- 
vent is  not  a  competent  witness  on  behalf  of 
the  plaintiff :  and  he  is  not  rendered  compe- 
tent by  the  3  and  4  W.  4,  c.  42,  ss.  26,  27. 
Holden  v.  Hearn,  445 

2.  The  obligee  of  a  bond  bequeathed  it  to  A. 
B.:  Held,  in  a  suit  by  the  legatee  against  the 
executor,  that  the  obligor  was  an  incompetent 
witness  to  prove  that  the  bond  was,  under  the 
circumstances,  irrecoverable  against  him,  and 
that  he  was  not  rendered  competent  by  the  3 
and  4  W.  4,  c.  42,  as.  26,  27.  Davie*  v.  Mor- 
gan, 405 

See  Costs,  1.    General  Orders,  1,  3. 

EXCEPTIONS. 

1.  A  single  exception  taken  to  the  Master's 
certificate  allowing  four  interrogatories,  af- 
firmed that  "the  Master  ought  not  to  have  so 
certified,  but  ought  to  have  disallowed  snch 
interrogatories :"  Held,  that  in  order  to  suc- 
ceed on  the  exception,  it  must  be  shown  that 
all  the  four  interrogatories  were  improper. 
Cotham  v.  West ,  380 

2.  An  exception  for  impertinence  must  be  sup- 
ported in  toto,  or  will  fail  altogether.  Tench 
v.  Cheese,  571 

See  Injunction,  2.      Scandal  and  Impertin- 
ence. 
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EXECUTOR. 

1.  Executors  held,  under  the  circumstances,  jus- 
tified in  appointing  an  agent  to  get  in  the  tea- 
tor's  debts,  and  in  allowing  him  a  salary  for 
his  trouble.     Hopkinson  v.  Roe,  183 

2.  The  sum  to  be  allowed  executors  for  the  ex- 
penses of  transferring  a  large  sum  of  money 
into  court  is  one  guinea,  and  extra  brokerage 
was,  therefore,  disallowed.  id 

3.  The  costs  of  transferring  funds,  from  the 
name  of  a  testator  into  the  names  of  the  exe- 
cutors, disallowed-  id 

4.  Suras  paid  by  an  executor  out  of  an  infant's 
property  for  his  maintenance,  cannot  be  al- 
lowed by  the  Master  under  a  direction  "  to 
make  all  just  allowances."     Cotham  v.  West, 

380 

5.  The  only  way  in  which  executors  can  obtain 
complete  exoneration  is  by  passing  their  ac- 
counts in  a  court  of  equity,  and  the  court  is, 
consequently,  anxious  not  to  deter  tbem  from 
so  doing,  by  visiting  them  with  the  costs . 
Low  v.  Carter,  426 

6.  Executors,  whose  testator  died  in  1827,  ad- 
vertised for  persons  having  claims  or 'demands 
on  the  estate  of  their  testator,  and  having 
provided  for  all  that  appeared,  they,  in  1829, 
distributed  the  estate  amongst  the  legatees  and 
took  from  them  an  indemnity.  A  demand 
previously  unknown  both  to  the  claimant  and 
the  executors  was  made  against  the  estate  in 
1836,  and  a  bill  filed  to  enforce  it :  Held,  that 
if  the  claim  were  valid,  the  executors  were 
still  personally  liable  to  the  plaintiff*.  Hill  v. 
Gomme,  ~        540 

See  Appropriation.-  Evidence,  2.  Further 
Directions.    Statute,  5.     Trustee,  5. 

EXECUTOR  DE  SON  TORT. 
See  Plea. 

EXECUTORS   AND   ADMINISTRATORS 

The  words  "  executors  and  administrators  "  have 
in  some  cases  been  construed  to  mean  next  of 
kin,  but  the  words  "  executors,  administrators 
and  assigns  "  do  not  admit  of  that  interpreta- 
tion.   Grofftey  v.  Humpage,  52 

EXONERATION. 

The  testator  mortgaged  two  estates  by  demise  : 
he  specifically  devised  one  of  them,  (the 
Blunsden,)  while  the  other  (the  Marston)  des- 
cended on  his  heir ;  and  he  devised  all  his  es- 
tates, (except  the  Blunsden  and  Marston,)  and 
bequeathed  his  personal  estate  to  his  heir, 
subject  to  the  payment  of  his  debts.  The 
heir  afterwards  covenanted  to  exonerate  the 
Blunsden  estate  from  the  mortgage,  and  he 
subsequently  joined  in  a  deed,  whereby,  with 
the  concurrence  of  the  mortgagee,  who  was 
satisfied  that  the  Marston  estate  was  a  suffi- 
cient security,  the  term,  as  to  the  Marston  es- 
tate alone,  was  transferred  to  trustees  to  se- 
cure the  mortgage  money.  The  heir  by  his 
will  devised  the  Marston  estate  specifically, 
upon  certain  trusts,  and  he  gave  all  his  other 
real  and  personal  estate  to  bis  eldest  son, 

Vol.  II.  48 


"  subject  to  the  payment  of  his  debts  and  the 
fulfilment  of  all  his  contracts  and  obligations  :" 
Held,  that  the  devisees  of  the  Marston  estate 
took  it  subject  to  the  mortgage,  and  were  not 
entitled  to  have  it  exonerated  out  of  the  per- 
sonal estate  of  the  second  testator.  The  Earl 
of  Ilchester  v.  The  Earl  of  Carnarvon,      209 


FEME  COVERT. 

1.  On  an  application  for  payment  out  of  court 
of  money  belonging  to  a  feme  covert,  it  must 
either  be  shown  that  there  has  been  no  settle- 
ment or  agreement  for  a  settlement:  or  if  . 
any  settlement  exist,  it  must  be  produced,  to 
enable  the  court  to  judge  whether  it  affects 
the  fund  in  question  :  it  is  not  sufficient  to  show 
by  affidavit  that  the  particular  fund  is  not  the 
subject  of  any  settlement.     Rose  v.    Rolls, 

270 

2.  A  wife  established  her  right  to  a  settlement,  as 
against  her  husband's  assignees,  to  the  extent 
of  one  half  ef  the  fund  :  Held,  that  she  could 
not  afterwards  waive  the  making  of  the 
settlement  so  as  to  defeat  the  rights  of  her 
children'     Whittem  v.  Sawyer,  593 

FEME  SOLE. 
See  Trustee,  6. 

FIERI  FACIAS. 

1.  Persons  to  whom  money  or  costs  are  ordered 
to  be  paid  may  sue  out  writs  of  fi.  fa.  or  ele- 
git.    1st  General  Order  (10th  May  1839).  xiii 

2.  Clerk  of  court  to  mark  day  on  which  order 
for  payment  left  for  entry,  otherwise  no  fi.  fa. 
or  elegit  to  be  sued.  2 d  General  Order  (10th 
May  1839;.  xiii 

3.  Writs  of  fieri  facias  and  elegit  to  be  execu- 
ted by  sheriff  like  common  law  writs,  and 
when  returned  to  be  delivered  to  clerk  in 
court.  Sheriff  to  be  allowed  the  same  fees  as 
at  common  law.  3d  General  Order  (10th 
May  1839).  xiii 

4.  Writs  of  fi.  fa.  and  elegit  to  be  endorsed  "by 
the  court,"  and  the  calling  and  residence  of 
the  party  against  whom  issued,  and  the  name 
and  residence  of  solicitor  and  the  name  of 
clerk  in  court,  and  sum  to  be  levied  to  be  en- 
dorsed.    5th  General  Order  (10th  May  1839). 

xiii 

5.  What  fees  to  be  allowed  to  solicitor  and  clerk 
in  court  for  issuing  fi  fa.,  elegit  or  venditioni 
exponas.  6*A  General  Order  (10th  May 
1839).  xiv 

FORECLOSURE. 
See  Short  Cause.     Mortgage,  2. 

FOREIGN  LAWS. 

See  Jurisdiction. 


FORFEITURE. 
An  agreement  was  entered  into  by  A.  for  the 
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sale  of  an  estate  to  B„  to  be  completed  and 
the  purchase  money  paid  on  or  before  the  ex- 
piration of  five  years,  and  in  the  meantime 
%  interest  on  the  purchase  money  was  to  be 
paid  half-yearly  by  the  purchaser ;  the  vendor 
reserved  a  right  of  avoiding  the  contract  in 
case  the  interest  should  be  in  arrear  for 
twenty-one  days.  To  enable  B  to  pay  the 
interest  then  in  arrear  C.  advanced  a  sum  of 
money  on  mortgage  of  B.'s  interest  in  the 
property,  and  the  vendor  afterwards  verbally 
agreed  with  C.  to  extend  the  term  for  the 
payment  of  the  half-yearly  interest.  The  in- 
terest became  afterwards  in  arrear  in  such  a 
way  that  A.  by  the  original  agreement  had  a 
right  to  annul  the  contract,  but  he  had  no 
such  right  under  the  varied  agreement :  A. 
re-entered  as  for  a  forfeiture.  The  court,  on 
the  application  of  C.f  appointed  a  receiver 
over  the  property.     Dawson  v.  Yates,        301 

FREE  SCHOOL. 

The  court  being  of  opinion  that  Lord  Eldon  on 
a  previous  occasion  had  considered  that  ex- 
hibitions belonging  to  a  free  school  might  be 
given  to  scholars  not  on  the  foundation,  de- 
clined interfering  so  as  to  give  the  free  scho- 
lars a  priority  over  those  who  were  not  "  foun- 
dationers." In  re  the  Rugby  School,  457 
See  Charity,  2. 

FRIENDLY  SOCIETY. 

An  officer  of  a  friendly  society,  entrusted  with 
moneys  of  the  society  jointly  with  another 
person  who  is  a  member  but  not  an  officer  of 
the  society,  is  not  withm  the  summary  reme- 
dy provided  by  the  eighth  section  of  the  act 
33  G.  3,  c.  54.  In  the  matter  of  the  Heanor 
Friendly  Society,  508 

The  stewards  of  a  friendly  society  who 
were,  in  fact,  but  not  in  name,  trustees  of  the 
society,  allowed  to  petition  under  that  act  by 
the  description  of  trustees.  id 


FURTHER  DIRECTIONS. 

A  case  was  alleged  on  the  pleadings  to  charge 
executors  for  what  they  might,  but  for  their 
wilful  default,  &c.,  have  received ;  at  the 
hearing  the  common  accounts  only  were  di- 
rected against  them  ;  the  case  coming  on  for 
further  directions,  on  the  Master's  report, 
Held,  that  the  execntora  could  not  be  charged 
as  for  their  wilful  default,  &c.,  and  that  no 
inquiry  could  then  be  directed  on  the  subject, 
although  the  Master's  report  laid  a  foundation 
for  such  an  inquiry.     Garland  v.  Littlewood, 

527 


GENERAL  ORDERS. 

1.  Witnesses  having  been  examined  viva  voce 
in  the  Master's  office,  it  is  irregular  afterwards 


to  receive  their  affidavits  in  evidence-      H°P' 
kinson  v.  Roe,  182 

2.  An  application  in  a  cause,  by  a  client,  to  tax 
a  solicitor's  bill,  is  not  within  the  general  or- 
ders of  May  1837      Robins  v  Mills,         227 

3.  Where  a  matter  is  referred  back  to  the  Mas- 
ter, he  is  at  liberty,  without  special  order,  to 
receive  further  evidence  thereon.  CottreU  v. 
Watkins,  366 

4.  On  the  26th  of  April,  1838,  the  plaintiff  un- 
dertook, before  replication,  to  speed  (fee  the 
terms) ;  on  the  8th  of  May  he  filed  a  replica- 
tion, but  he  neither  sued  out  a  commission 
nor  did  he  take  any  further  steps :  on  the  2 1st 
of  February,  1839,  on  the  motion  of  the  de- 
fedant,  the  bill  was  dismissed  with  costs,  for 
want  of  prosecution.    Padmore  v.  Bodfield9 

367 
See   Election.      Fieri  Facias,   passim.      In- 
junction, 4,  5.     Motion  to  Dismiss.    Mort- 
gage, 2.      Practice,  12.      Preliminary  Ac- 
counts and  Inquiries. 

GIFT  INTER  VIVOS. 

A.  B.  gave  directions  to  his  bankers  to  invest  a 
sum  of  money  in  the  joint  names  of  himself 
and  wife,  and  their  brokers  accordingly  made 
the  purchase :  A.  B.  died  after  the  contract, 
but  before  the  transfer  had  been  completed ; 
Held,  that  the  wife  was  entitled  to  the  stock 
by  survivorship.     Vance  y.   Vance,  605 

GRAMMAR  SCHOOL. 

The  school  was  designated  by  the  founder  as  a 
grammar  school,  but  the  boys  were  to  be 
taught  writing  and  arithmetic  in  all  its 
branches  ;  Held,  that  those  who  were  qualifi- 
ed in  other  respects,  ought  to  be  admitted  if 
they  could  read  English  and  were  capable  of 
being  taught  the  first  elements  of  grammar. 
In  re  the  Rugby  School,  457 

See  Charity.     Free  School. 

GUARDIAN  AflD  WARD. 

Where  a  female  appointed  by  the  court  to  be 
guardian  of  an  infant  marries,  it  is  of  course 
to  make  a  new  reference  to  the  Master  to  ap- 
point a  guardian.    In  re  Qornall,  347 


H 

HEIR. 
See  Conversion. 

HUSBAND  AND  WIFE. 

A  husband  transferred  money  in  the  funds  into 
the  joint  names  of  himseLf  and  wife,  for  the 
purpose  of  making  a  pf&rision  for  her ;  and 
by  his  will  he  bequeathed  to  his  wife  a  life  in- 
terest in  «  all  his  property  that  he  was  in  pos- 
session of ;"  Held,  that  the  stock  did  not  pass. 
Low  y.  Carter,  435 

See  Covenant  to  Settle.  Feme  Covert,  1, 2. 
Gift  inter   Vivos.     Misjoinder  of  Plain- 
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Tim,  1.      Plea.     Separate   Use,  passim 
Settlement. 


IMPERTINENCE. 

Where,  by  the  bill,  a  defendant  is  called  upon  to 
set  forth,  in  the  ordinary  form,  and  without 
any  limitation  being  suggested  by  the  plaintiff, 
a  schedule  of  deeds  in  his  possession,  it  is  not 
impertinent  to  state  the  names  of  the  parties 
to  the  deeds,  in  addition  to  the  dates  and  de- 
scription of  the  estate  to  which  they  relate. 
Tench  v.  Cheese,  571 

See  Exceptions,  2.      Scandal    and   Impkrti- 

NKNCB. 

INDEMNITY. 
See  Title,  Proof  or. 

INFANT. 

A  proposed  compromise  of  a  suit  appearing  to 
be  for  the  benefit  of  an  infant  defendant,  the 
court  sanctioned  it,  without  a  reference  to  the 
Master.    Lippiaty  Holley,  423 

See  Next  Friend,  1,  2.  Parent  and  Child,  1. 
Pleading,  2. 

INJUNCTION. 

1.  Pending  a  suit  for  the  establishment  of  a  will 
of  real  estate,  the  heir  at  law,  who  had  con- 
curred  in  the  will  and  in  the  establishment  of 
the  suit,  having  commenced  actions  of  eject- 
ment and  detinue,  to  recover  the  estate  and 
the  title  deeds,  the  court,  on  the  application  of 
the  trustee,  referred  it  to  the  Master,  to  in- 
quire what  proceedings  ought  to  be  taken  to 
defend  the  actions,  and  restiained  the  actions 
in  the  meantime.       Edgecumbe  v.  Carpenter, 

171 
Under  special  circumstances,  an  injunction 
was  granted  on  the  application  of  a  defen- 
dant against  a  co-defendant  id 

2.  An  order  nisi  to  dissolve  the  common  in- 
junction, obtained  after  exceptions  to  the  an- 
swer have  been  filed,  is  irregular.  Howes  v. " 
Howes.  197 

3.  The  affidavit  in  support  of  a  motion  to  ex- 
tend the  common  injunction  stated,  on  belief, 
that  the  answer  would  contaiii  a  discovery 
which,  with  other  evidence,  would  enable  the 
defendant  at  law  to  make  a  good  defence  to 
the  action,  "  or  tend  materially  to  reduce  the 
amount  of  damages  sought  to  be  recovered 
thereby;"  Held,  that  this  was  sufficient 
Barker  v.  Ban,  374 

4.  The  plaintiff  having  obtained  the  common  in- 
junction either  before  or  after  answer,  and 
whether  or  not  continued,  may  obtain,  as  of 
course,  an  order  to  amend  without  prejudice 
to  the  injunction,  he  undertaking  to  amend 
within  one  week.  2d  General  Order  (9th 
May  1839).  xi 

5.  Where  common  injunction  has  been  obtained 
or  has  been  dissolved  on  merits  and  the  plain- 
tiff afterwards  amends,  the  plaintiff  to  be  en- 


titled to  move  for  an  injunction  on  affidavit  o? 
the  truth  of  the  amendments,  unless  the  de- 
fendant plead,  answer  or  demur  to  amended 
bill  within  eight  days  after  appearance.  3d 
General  Order,  (9th  May,  1839.) 
See  Jurisdiction.  Landlord  and  Tenant. 
Patent,  2.     Practice,  6. 

INTEREST  ON  LEGACY. 

A  testator  directed  his  trustees,  as  soon  as  con- 
venient after  the  decease  of  his  wife,  to  raise 
10,000/.  for  his  nephew,  an  infant,  and  to  in- 
vest it  and  apply  the  income  towards  his 
maintenance.  The  testator  had  previously 
given  his  wife  an  annuity  of  1000/.  a  year, 
payable  quarterly.  The  wife  pre-deceased 
the  testator ;  Held,  that  the  infant  was  en- 
titled to  interest  on  his  legacy  from  the  testa- 
tor's decease  Pickwick  v.  Gibbet,  271 
See  Will,  1. 

INVESTMENT. 
See  Practice,  3. 


JURISDICTION. 

An  injunction  granted,  on  terms,  to  restrain 
proceedings  instituted  in  Demerara  to  recover 
real  estate  there,  and  an  order  made  for  a 
consignee  and  manager  of  the  estate  and  pro- 
duce; it  appearing  to  the  court  that  there 
were  many  other  questions  between  the  par- 
ties connected  with  the  estate,  which  could  be 
more  conveniently  determined  together  in  this 
country.     Bunbury  v  Bunbury,  318 

See  Plbadino,  1.     Practice,  6. 

JUST  ALLOWANCES. 
See  Executor,  4. 


LANDLORD  AND  TENANT. 

A  yearly  tenant,  having  the  option  of  purchas- 
ing the  property,  filed  his  bill  against  the  land- 
lord, for  a  specific  performance  of  the  con- 
tract for  sale  ;  the  landlord  having  proceeded 
fo  eject  the  plaintiff,  the  latter  applied  for  an 
injunction  to  restrain  him;  but  the  court  de- 
clined granting  it,  except  on  tho  terms  of  the 
plaintiff  undertaking  to  continue  to  pay  the 
rent,  without  prejudice.    Py*«  v.  Northwood, 

LEGATEE. 

See  Notice. 

LESSOR  AND  LESSEE. 

Equitable  assignee  of  leaseholds  held  liable  at 
suit  of  the  lessee,  after  the  expiration  of  the 
term,  to  the  breaches  of  covenant  committed 
during  his  possession,  although  such  leasee 
was  no  party  to  the  contract  for  purchase, 
and  it  was   stipulated,    that  the    purchaser 
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should    not   be    entitled    to    fin    assignment. 
Clog*  v*  WUturfurcci  11 M 

See    VENDOR    A>U    PURCHASES,    3,    4, 

LIABILITY   OF   TESTATOR'S    ASSETS 

IN  CARRYING  UN  TRADE. 

See  Will,  2. 

LIMITATION. 

See  Devise,   jhusifpi.      Settlehknt, 


MANUSCRIPTS. 

See  Wjll,  3. 

MERGER, 

A  person  having  a  part  ml  interest  ju  mi  estate 
bought  up  charges  thereon,  and  bad  them 
transferred  to  trustees  for  him  ;  lie  afterwards 
became  absolutely  entitled  to  the  estate  ; 
Held,  under  the  circumstances,  that  the 
charges  had  merged  in  l he  inheritance,  Lmd 
Selsey  v.  Lord  Lake,  146 

MISDESCRIPTION  OF  RESIDENCE. 
See  Practice,  th 

MISJOINDER  OF  PLAINTIFFS 

1  A  husband  and  wire  were  joined  as  co-plain- 
tiffs in  a  suit  relating  to  the  separate  property 
of  the  wife*  and  the  defendant  objected t  by  his 
answer,  to  the  nit- joinder  of  the  plain tiflk 
The  causa  coming  on  to  be  heard,  the  court 
after  hearing  the  case  refused  to  dismiss  the 
bill  ;  but,  upon  the  husband  giving  security 
ior  all  the  costs,  permitted  the  bill  to  be 
amended j  by  adding  a  neat  friend,  and  ma- 
king the  husband  a  defendant.  England  v. 
Downs,  !Mi 

2,  The  bill  sought  a  general  account  of  the  es- 
tate of  n  testator  who  died  in  18(17,  one  of 
the  co-plaintiffs  being  held  bound  by  a  settle- 
ment of  accounts  in  I&92  j  Held,  that  in  this 
suit  all  the  other  co»pla:u  tiffs  were  equally 
bound  by  that  settlement,  and  that  in  this 
suit  the  accounts  could  only  be  directed  ou 
the  footing  of  such  settlement,  Lambert  v. 
HtttchirA#nnw  277 

Notwithstanding  a  misjoinder  of  plaintiffs, 
the  court  permits  a  decree  to  he  made  at  the 
hearing,  when  it  appears  that  justice  can  be 
done  to  all  parties  noth  withstanding  the  mis- 
join  der,  |d 

3.  AL  J.,  the  person  id  representative  of  a  de- 
ceased trustee,  together  with  inlanls,  benefi- 
cially interested  in  a  fund,  hy  M.J,  their  next 
friend,  were  eo-plainiina  in  a  suit,  the  object 
of  which  was  to  make  the  tenant  for  life  and 
bis  interest  in  the  I  mat  funds  answerable  for 
part  of^he  trust  funds  which  the  tenant  for 
life  had  applied  to  hi*  own  use  ;  there  were 
other  parties  interested  in  the.  resolution  of 
the  fund,  who  were  made  defendant*,  The 
court,  being  of  opinion  I  hat  the  trustee  "a  assets 
might,  in  the  progress  of  the  suit,  have  to  be 
resorted  to  for  the  purpose  of  making  good  the 


breach  of  trust  and  that  the  i  at  crests  of  the 
infant*  and  of  M  J.  would  thereby  ultimately 
become  conflicting,  dismissed  the  bill  wiih 
costs,  on  the  ground  of  the  misjoinder  of 
plaintiffs,  but  without  prejudice  to  any  new 
hilU     Jafdb  v.  Law**  43€ 

MORTGAGE, 

1,  Where  a  mortgage  is  made  to  several  persona 
jointly,  they  are,  in  equity,  tenants  in  common 
of  the  mortgage  money,  and  the  represents* 
lives  of  such  of  them  as  may  be  dead  ore  ne- 
cessary parties  with  the  survivor  to  a  bill  for 
foreclosure  or  redemption-     Vicker*  v.  GotteH* 

529 

2,  Foreclosure  units  mny  he  advanced  for  hear- 
ing like  other  causes.  Alh  Getterut  Order 
(9th  May  1&3&K  jtit 

iSVe      Ex  QH  K  RAT  ION,  NoflCIC*        OrTSTANDLNQ 

Thru,  Power  of  Sale.  Provisional  As- 
signee. 

MORTGAGOR  AND  MORTGAGEE. 

See  Production  or  Deeds  a\»  Papers,  4.  Re- 
ceiver, 8,     Statutr,  3. 

MOTION, 

The  proper  mode  of  obtaining  money  onl  of 
court  is  by  petition :  but  The  rights  of  the  par- 
ties having  been  ascertained  by  arbitration 
and  no  decree  having  been  made,  the  court  in 
thts  case  ordered  payment  of  money  out  of 
court  upon  motion.     Olirer  v.  Batty  583 

Sec  Costs,  2,  Practice,  1,  3,  5*  Proouctioj* 
of  Deeds  ano  Papers,  -2. 

MOTION  TO  DISMISS. 

A  plaintiff  having  obtained  an  order  of  course  to 
amend  after  the  time  limited  for  that  purpose 
had  expired,  and  the  defendant  beinc  in  a 
condition  to  move  to  dismiss  for  want  of  pro* 
scent  ion  ;  He  id,  that  a  single  notice  of  motion 
to  discharge  the  irregular  order  and  to  dismiss 
the  hill  was  not  irregular  on  the  gfound  of 
multifariousness.     TraiU  v,  Buli,  475 


MULTIFARIOUSNESS. 

See  Motion  to  Dii 


N 
NEXT  FRIEND. 

I  The  Master  reported  that  a  suit  instituted  on 
behalf  of  infants  was  improperly  instituted 
and  ought  not  to  be  prosecuted  It  was  dis- 
missed, with  costs  to  be  paid  by  the  next 
friend.     Fox  v.  Suiflerkrop}  583 

%  In  a  clear  case,  the  court,  being  of  opinion 
that  a  suit  bad  bt«cn  commenced  by  the  uejet 
friend  of  infants  to  promote  his  own  views, 
and  not  for  the  bene  tit  of  the  infants,  summa- 
rily, snd  without  a  reference  to  the  Matter^ 
dismissed  it  with  costs,  to  be  paid  by  the  next 
friend.     Sate  r,  Safrt  586 
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NEXT  OF  KIN. 

See  Conversion. 

NOTICE. 

The  testator  having  charged  his  real  estate  with 
his  debts  and  legacies,  devised  it  to  his  eldest 
son  A.  B.  in  fee,  and  appointed  him  executor. 
A.  B.  mortgaged  the  estate,  and  covenanted 
against  all  incumbrances,  except  the  legacies ; 
Held,  first,  that  the-  mortgagee  took  for  his  se- 
curity the  estate,  minus  the  amount  of  lega- 
cies ;  and  secondly,  that  the  unpaid  debtors  of 
the  testator  were  entitled  to  the  fund  reserved 
in  the  mortgage  deed  for  legacies,  in  priority 
of  the  legatees.     Eland  v.  Eland,  •  235 

A.  B  ,  the  executor  and  also  devisee  of  real 
estate  subject  to  debts  and  legacies,  mort- 
gaged it,  first,  to  C.  D.  subject  to  the  lega- 
cies, and  afterwards  to  E.  F.  subject  to  the 
mortgage  to  C.  D. ;  Held,  that  E.  F  ,  taking 
with  notice  of  C.  D.'s  mortgage,  took  subject 
to  the  legacies.  id 


O 

ORDER  OF  COURSE. 
See  Practice,  12. 

OUTLAWRY. 

Though  an  outlaw  cannot  come  into  court  to  es- 
tablish a  demand,  yet  he  may  apply  to  the 
court  to  set  aside  an  attachment  which  has 
been  irregularly  issued  against  him  Hawkins 
v.  Hall,  73 


OUTSTANDING  TERM. 

A  mortgagee  in  whom  a  satisfied  mortgage  term 
was  vested,  held,  under  the  circumstances, 
bound  to  assign  it  to  the  trustee  of  the  will 
of  a  testator,  without  the  concurrence  of  the 
parties  beneficially  interested  in  the  property 
under  it.    Poole  v.  Pass,  600 

A  testator  allowed  a  satisfied  mortgage 
term  to  remain  outstanding  in  the  mortgagee, 
and  he  devised  the  estate  to  a  trustee  in  such 
a  manner  as,  in  the  opinion  of  the  court,  to 
entitle  him  to  call  for  an  assignment  of  the 
term  without  the  concurrence  of  the  parties 
beneficially  entitled ;  the  termor,  under  the 
advice  of  counsel,  refused  to  assign  without 
the  concurrence  of  the  parties  beneficially  in- 
terested, and  a  suit  became  necessary  to  com- 
pel him ;  The  court,  though  of  opinion  that 
the  termor  was  not  entitled  to  insist  on  his  ob- 
jection, gave  him  his  costs,  charges  and  ex- 
penses, id 
See  Demurrer. 


PARENT  AND  CHILD. 

1    An    increased    allowance    for    maintenance 
made  out  of  the  property  of  infants,  for  the 


purpose  of  supporting  their  parents  who  were 
in  great  indigence.     Allen  v.  Coster,  202 

2.  In  consideration  of  100/.  paid  by  the  plain- 
tiff's father  to  A.  B.,  the  latter  covenanted  to 
maintain  and  apprentice  the  plaintiff,  and  that 
he  should  take  a  specified  interest  in  all  the 
real  and  personal  estate  which  A.  B.  should 
possess  at  his  death  ;  the  condition  in  life  of 
the  plaintiff  not  having  been  altered,  and  no 
expectation  on  his  part  having  been  defeated  : 
Field,  that  this  contract  might  be  put  an  end 
to  by  agreement  between  the  plaintiff's  father 
and  A.  B. 

Semble,  that  if  there  had  been  part  perfor- 
mance of  the  agreement  altering  the  condi- 
tion in  life  of  the  plaintiff,  then  the  court 
would  not  have  permitted  the  father  to  take 
him  back  to  his  prejudice,  and  would  have 
compelled  a  complete  performance  in  his  fa- 
vor. Hill  v.  Qommc,  540 
See  Feme  Covert,  2. 


PARTIES. 
See  Co-defendants.      Mortgage,  1. 
Pleading,  3.    Supplemental  Bill. 

PARTITION. 


Plea. 


1.  In  a  partition  suit,  costs,  as  at  law,  are  not 
given  on  either  side  at  the  hearing;  but 
where  a  defendant  set  up  an  agreement  in  bar 
of  the  right  of  the  plaintiff  to  a  partition,  he 
was  directed  to  pay  so  much  of  the  costs  as 
were  occasioned  by  that  part  of  the  defence. 
Morris  v,  Timmins,  411 

2.  A  road  was  set  out  by  two  tenants  in  com- 
mon of  property,  for  the  convenience  of  their 
respective  dwelling  houses  for  ever ;  the 
court,  in  a  partition  suit,  though  of  opinion 
that  it  ought  not  to  be  interfered  with,  de- 
clined giving  any  special  direction  on  the  ^sub- 
ject to  the  commissioners.  id 

See  Aoreembnt. 

PARTNER. 
See  Ship. 

PATENT. 

1.  A  bill  filed  by  a  patentee,  to  restrain  the  pi- 
racy of  his  patent  and  for  an  account,  did  not 
distinctly  state  the  specification  or  explain  the 
nature  of  the  invention  for  which  the  patent 
right  was  claimed ;  but  it  alleged  that  the 
specification  was  duly  enrolled,  and  that  the 
drawings  and  description  in  the  specification 
could  not  be  set  out  in  the  bill,  and  it  charged 
that  the  plaintiff  was  the  inventor  and  that 
the  invention  was  new  ;  the  court  (not  with- 
out some  doubt  held,  on  the  authority  of  Kay 
v.  Marshall,  that  the  bill  was  not  demurrable. 
Westhead  v.  Keene,  287 

2.  Where  a  bill  is  filed  by  a  patentee  for  an  in- 
junction to  restrain  an  alleged  infringement 
of  his  patent,  the  plaintiff  is  not  precluded 
from  asking  for  an  injunction  at  the  hearing, 
by  the  fact  of  his  not  having  applied  for  it  on 
an  interlocutory  motion ;  but  the  not  moving 
for  the  injunction  imposes  on  the  plaintiff,  in 

i     such  a  case,  the  obligation  of  making  out  a 
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clear  and  unexceptionable  title  at  the  hoar- ' 
ing :  and  if  he  fails  in  that,  and  has  not  pre- 
viously  obtained  an  injunction,  he  will  not  be 
allowed  to  use  the  facts  proved  in  the  cause, 
as  evidence  of  a  prima  facie  case,  giving 
him  a  right  to  further  time,  for  the  purpose  of 
enabling  him  to  establish  more  satisfactorily 
his  legal  title.  Bacon  v.  Spottiswoode,  382 
A  patentee  brought  the  cause  to  a  hearing 
without  having  previously  moved  for  an  in- 
junction, and  the  court  being  of  opinion,  that 
on  the  evidence  then  produced  an  injunction 
would  not  have  been  granted  on  an  interlocu- 
tory application,  refused  to  retain  the  bill  to 
give  the  patentee  an  opportunity  of  establish- 
ing his  right  at  law,  but  dismissed  it  with 
costs-  Bacon  v.  Spottiswo  )de,  Bacon  v. 
Jones,  382 

3.  Before  the  grant  of  the  plaintiff's  patent,  the 
reach  in  spinning  machines  varied  from  less 
than  an  inch  to  thirty-six  inches,  according  to 
the  length  of  the  fibre  of  the  material.  The 
plaintiff  discovered  a  new  and  improved  mode 
of  preparing  flax  and  other  fibrous  substances, 
in  which  process  the  fibre  became  shortened, 
and  the  length  of  the  reach  in  spinning  it  was 
necessarily  diminished.  The  plaintiff  obtain- 
ed a  patent,  first  for  thus  preparing  the  flax 
and  other  fibrous  substances  ;  aud  secondly,  for 
spinning  it  at  a  shorter  reach  than  had  been 
done  before,  namely,  at  two  inches  and  a 
half:  Held,  that  the  second  part  of  the  patent 
could  not  be  supported,  and  that  the  patent 
was,  therefore,  invalid.      Kay  v.    Marshall, 

535 

PAYMENT  OUT  OF  COURT. 
See  Feme  Covert,  1.     Motion. 

PETITION. 
See  Motion.    Practice,  2. 

PLEA. 

C.  E.,  in  the  lifetime  of  her  husband,  contracted 
a  second  marriage  with  the  testator,  and  after 
his  death,  with  J.  C.  The  testator  believing 
C.  E.  to  be  his  wife,  bequeathed  to  her  all  his 
property,  and  appointed  her  his  executrix; 
she  proved  his  will,  and  J.  C,  as  her  husband, 
possessed  part  of  the  estate  of  the  testator ; 
the  next  of  kin  having  filed  a  bill  against  C. 
E.  and  ner  real  husband,  impugning  the  vali- 
dity of  the  will,  and  seeking  an  account  of 
the  testator's  estate  :  Held,  that  the  husband 
of  C.  E.,  though  he  had  not  interfered,  was  a 
necessary  party,  but  that  J.  C  ,  her  supposed 
husband,  was  not.     M'Kenna  v.Everitt,    134 

PLEADING. 

1.  It  is  not  enough  to  state,  that  persons  who, 
in  respect  of  interest,  are  necessary  parties, 
are  out  of  the  jurisdiction :  the  bill  must  go 
on  to  pray  process  against  them.  Munoz  v. 
Dt  Taatet,  109  n. 

2.  In  order  to  enable  an  infant  defendant  to  en- 
ter into  evidence  in  support  of  facts  which 
would  not  otherwise  be  in  issue  in  the  cause, 


it  is  proper  that  they  should  be  stated  in  his 
answer ;  but  whatever  admissions  may  be 
made  or  points  tendered  in  issue  in  the  answer 
of  an  infant,  the  plaintiff  is  not  in  any  degree 
exonerated  from  proving  as  against  the  infant 
the  whole  case  on  which  he  relies.  Holden  v. 
Hearn,  445 

3.  The  bill  stated  that  the  plaintiff,  with  the  pa- 
rol consent  of  the  defendant,  a  surety,  had  by 
deed  released  the  principal  debtor,  and  that 
having  brought  an  action  at  law  against  the 
surety,  it  had  been  held,  that  the  surety  was 
released.  The  bill  prayed  payment  by  the 
surety  of  the  debt :  Held,  on  demurrer,  that 
the  principal  debtor  was  a  necessary  party  to 
themi't.     Brook*  v  Stuart,  512 

See  Co-Dependants,  1,  2.  Demurrer.  Mis- 
joinder of  Plaintiffs.  Mortgage.  1. 
Plea.  Practice,  11.  Power,  Execution 
or.  Statute  of  Frauds.  Supplemental 
Bill.    Trustee,  8. 

POOR. 
See  Charity,  1. 

POWER,  EXECUTION  OF. 

A.  B.,  being  desirous  of  voluntarily  settling  pro- 
perty on  the  female  descendants  then  in  ex- 
istence of  C  D  ,  by  deed  reciting  this  desire 
and  that  certain  persons  therein  named  were 
the  only  descendants  then  in  life  of  C  D., 
settled  a  part  of  the  property  on  the  persons 
so  named,  and  reserved  to  himself  a  power  of 
appointing  the  remaining  part  of  the  property 
amongst  such  several  persons  before  named, 
which,  in  default  of  appointment,  was  given 
to  those  several  persons  named ;  he  after- 
wards discovered  that  there  were  other  de- 
scendants in  existence  of  C  D.,  who  had 
been  omitted,  and,  to  remedy  the  omission,  he 
appointed  a  part  of  the  fund  to  an  object  of 
the  power,  upon  his  executing  bonds  for  the 
payment  to  the  persons  newly  discovered,  of 
the  amount  when  received:  Held,  that  the 
appointment  was  void,  and  that  the  court 
would  not,  in  a  suit  to  have  the  rights  of  the 
parties  to  the  appointed  fund  declared,  deter- 
mine whether  the  case  was  such  as  to  entitle 
the  parties  to  have  the  settlement  reformed 
according  to  the  intention  of  the  settlor.  Lee 
v.  Fernie,  483 

POWER  OF  SALE. 

A  trust,  "to  make  sale  and  dispose  of"  the  tes- 
tator's real  estates,  by  private  sale  or  public 
auction,  Held,  not  to  authorize  a  mortgage ; 
there  appearing  an  intention  on  the  part  of 
the  testa  or,  that  his  whole  real  estate  should 
be  converted.    Haldenby  v.  Spofforth,       390 

PRACTICE. 

1.  A  motion  for  an  injunction  and  receiver  is  ir- 
regular where  the  plaintiff  amends  his  bill  be- 
tween the  time   of  giving  notice   of  moving 
and   the   time  of   bringing    on    the    motion. 
.  Gouthwaite  v.  Rippon,  54 
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2.  It  i*  irregular  to  confirm  the  Master's  report, 
approving  of  a  contract  for  sale  of  an  estate 
being  carried  into  effect,  by  a  petition  of 
course  with  the  consent  of  the  clerks  in  court 
of  all  parties.  Such  a  report  ought  to  be 
confirmed  by  a  special  petition,  stating  all  the 
facts.     Bniley  v.  Todd,  95 

3.  Notice  of  motion  was  given  for  the  payment 
of  money  into  court,  but  the  notice  did  not 
proceed  to  state  that  an  application  would  be 
made  for  its  investment ;  one  of  the  parties 
did  not  appear  on  the  motion  :  Held,  that  no 
order  for  investment  of  the  fund  could  be 
made.    Robinson  v.  Wood,  206 

4.  ^Where  facts,  not  founded  on  the  allegations 
in  the  bill,  are  introduced  into  affidavits  in 
support  of  an  application  for  a  receiver,  the 
court  will  disregard  them,  and  a  defendant  acts 
properly  in  not  answering  them.  Dawson  v 
Yates,  301 

5.  In  a  creditor's  suit  instituted  by  the  plaintiff 
on  behalf  of  himself  and  all  other  creditors, 
the  defendant  is  entitled  on  motion,  at  any 
time  before  decree,  to  have  the  bill  dismissed, 
on  payment  of  the  demand  of  the  plaintiff 
and  his  costs  as  between  party  and  party  ; 
but  if  there  be  other  defendants,  their  costs 
must  also  be  paid.     P  ember  ton  v.   Topham, 

316 

6.  The  plaintiff/ arrested  under  an  attachment 
sued  out  by  the  defendant,  which  was  after- 
wards set  aside  for  irregularity,  brought  an 
action  for  false  imprisonment  against  defen- 
dant. The  court  restrained  the  action  and  re- 
ferred it  to  the  Master  to  settle  a  proper  com- 
pensation.    Bicknell  v.  Stamford,  368 

Where  a  party  is  arrested  by  virtue  of  the^P 
process  of  this  court,  which  turns  out  to  be  ir- 
regular, he  may  apply  to  the  court,  either  for 
a  reference  to  the  Master  to  settle  a  proper 
compensation,  or  for  liberty  to  bring  an  action. 

id 

7.  Where  the  plaintiff  failed  in  proving,  at  the 
bearing,  a  fact  which  was  the  very  foundation 
of  his  title  ;  Held,  that  it  was  not  the  proper 
subject  for  an  iuquiry  before  the  Master  ;  and 
the  bill  was  dismissed  with  costs,  with  liberty 
to  file  a  new  bill.     Holden  v.  Hearn,  445 

8.  Where  a  party  who  does  not  appear  at  the 
bearing  is  alleged  but  is  not  proved  to  be  out 
of  the  jurisdiction,  it  is  not  the  practice  to  di- 
rect an  inquiry  before  the  Master  as  to  that 
fact ;  but  the  proper  course  is  to  obtain  leave 
to  exhibit  an  interrogatory  to  prove  it.  Dibbs 
▼.  Goren,  457 

9.  Where  a  plaintiff  wilfully  misrepresents  his 
place  of  residence  on  the  record  he  will  be 
ordered  to  give  security  for  costs,  but  this  rule 
does  not  extend  to  cases  where  it  is  done  in- 

Simpson  v. 
556 

10.  A  check  of  the  Accountant  General  was 
alleged  to  have  been  accidentally  destroyed ; 
the  court,  though  not  satisfied  with  the  evi- 
dence of  its  destruction,  directed  the  issue  of 
a  new  check,  on  the  ground  (hat  the  other 
check,  being  more  than  a  year  old,  would 
not  bo  paid  if  presented.     Taylor  v.  Scrivens, 

571 

11.  It  is  the  duty  of  a  plaintiff  to  come  fully 


nocently  and  from  mere  error. 
Burton,  v 


prepared  at  the  hearing  to  ask  the  court  for  a 
decree :  and  if  he  is  not  so  prepared,  and  the 
suit  appears  defective  from  his  default,  it  is 
then  a  matter  of  discretion  or  indulgence  to 
grant  him  leave  to  supply  the  defect.  Bier- 
dermann  v.  Seymour,  597 

A  cause  came  on,  and  was  ordered  to  stand 
over  for  want  of  parties  ;  it  was  brought  on  a 
second  time,  when  the  allegations  and  state- 
ments in  the  bill  were  fouud  so  defective,  as  to 
prevent  the  court  making  a  decree,  and  the 
suit  was  again  defective  for  want  of  parties  ; 
the  court  gave  the  plaintiff  leave  to  set  the 
record  right,  but  only  on  the  terms  of  his  pay- 
ing the  defendants  the  costs  of  the  former  and 
of  the  present  hearing.  Bierdmann  v.  Sey- 
mour, 594 

12.  Where  order  of  course  is  alleged  to  have 
been  irregularly  obtained  at  the  Rolls  in  cases 
marked  "  Lord  Chancellor,"  any  application 
to  discharge  it  shall  be  first  made  to  the  Mas- 
ter of  the  Rolls.     6th  General  Order  ( 1 839 ).  xii 

See  Annuity,  1 ,  2.  Assets  in  India.  Attach- 
ment. Co-defendants,  1,  2.  Costs,  1,  2. 
Cross  Bill.  Election.  Exceptions,  1. 
Feme  Covert,  1.  Fieri  Facias,  passim. 
Further  Directions.  General  Orders, 
passim.  Guardian  and  Ward.  Injunction, 
passim.  Jurisdiction.  Landlord  and  Te- 
nant. Misjoinder  of  Plaintiffs,  1.  Mo- 
tion. Mo  iion  to  Dismiss.  Preliminary 
Accounts  and  Inquiries.  Prerogative. 
Production  dr  Deeds  and  Papers,  passim. 
Receiver,  1.  Scandal  and  Impertinence. 
Sequestration,  1,  2.  Short  Cause.  Soli- 
citor and  Client,  passim.  Statutes,  pas- 
sim. Stop  Order.  Subpoena.  Taxation  of 
Costs,  1.  Trustee,  4,  6,  B.  Vendor  and 
Purchaser,  1. 

PRELIMINARY  ACCOUNTS  AND 
INQUIRIES. 

Plaintiffs  to  be  at  liberty,  at  any  time  after  ap- 
pearance, to  move  that  preliminary  accounts 
and  inquiries  be  taken,  and  order  shall  there- 
upon be  made  without  prejndice  to  any  ques- 
tion in  the  cause,  if  it  appears  beneficial  to 
those  incompetent  to  consent,  and  is  consent- 
ed to  by  the  defendants  who  have  not  answer- 
ed, and  is  consented  to  by  or  is  proper  upon 
the  answer  of  those  who  have  answered.  5th 
General  Order  v.9th  May,  1839.)  xii 

PREROGATIVE. 

A.  D.  being  entitled  to  a  fund  in  court,  died,  and 
administration  was  granted  to  a  person,  as 
"  the  natural  and  lawful  sister"  of  A.  B.  It 
appearing  from  the  proceedings  in  the  cause 
that  A.  B.  was  illegitimate,  the  court  refused 
to  pay  the  fund  to  the  administratrix,  but  di- 
rected it  to  be  carried  over  to  a  separate  ac- 
count, with  directions  that  it  should  not  be 
paid  out  of  court  without  notice  to  the  Crown. 
Long  v.  Wakeling,  400 

See  Alien. 

PRESUMPTION. 
See  Waste  Lands. 


620 


INDEX. 


PRINCIPAL  AND  SURETY. 
See  Flkaijimj,  3. 

PRITILEGE. 

See   PjtODVCTlON    OF    DkEDB  AND   FAfEftH,  1. 

PRODUCTION  OF  DEEDS  AND  PAPERS, 

1.  The  privilege  of  a  client  ,  as  lo  disc  dtp  ly,  is 
not  co-extensive  with  ibat  of  his  solicitor  ■ 
there  are  cases  where  the  solicitor  would  be 
protected  from  discovery,  but  the  client  would 
not.     Greenlaw  v.  King,  137 

A  case  submitted  to  counsel,  and  confiden- 
tial communication*  had  with  bis  solicitor  by 
a  deceased  owner  of  a  charge  on  a  living  in 
contemplation  of  proceed  ings  being  taken  by 
the  future  incumbent,  and  which  had  come 
into  the  possession  of  the  defendant,  who  was 
the  assignee  of  the  charge  ,  Held,  not  privi- 
leged, id 

Confidential  communications  which  took 
place  after  the  dispute  had  arisen,  between  a 
defendant  and  a  solicitor  who  acted  as  agent 
arid  adviser  only,  but  not  as  solicitor;  Held, 
not  privileged,  trf 

9.  The  court  will  not,  at  the  instance  of  a  de- 
fendant, order  the  plaintiff  to  produce  docu- 
ment^ admitted  to  be  in  his  possession  and  to 
relate  to  the  matters  in  question,  for  the  in- 
spection of  the  defendant. 

Where,  however,  the  plaintiff  called  upon 
the  defendant  to  inspect  a  document  in  his, 
the  plaintiff's  possession,  and  to  explain  seve- 
ral errors  in  his  accounts  therein  alluded  to, 
and  submitted  to  produce  the  same,  the  court 
ordered  that  the  defendant  should  have  one4 
mouth's  time  to  answer,  from  the  lime  of  the 
plaiuliffa  deponitiug  the  account  with  his 
clerk  in  court  for  the  defendant's  inspection. 
Shepherd  v.  Mom"*,  J  75 

Whether  a  plaintiff  can  deposit  a  document 
with  his  clerk  in  court,  and  compel  the  defen- 
dant to  inspect  it  before  answering?     Qu&re. 

Id 
3-  Where  on  a  motion  for  the  production  of  pa- 
pers admitted  to  be  in  the  defendant's  posses- 
sion, the  right  to  their  production  depend*  on 
documents  stated  in  the   bill,  but   which  are 
neither  admitted  nor  denied   by  the  answer, 
the  plaintiff  is  at  liberty   to  verify  such  docu- 
ments by  affidavit,     Addi*  v    Campbell,    25d 
4.   A  mortgagee,  who   was  a  party  to  the  suit, 
consented  to  a  sale  of  the   mortgaged  proper- 
ty ;  Held,  that  he  must  produce  and  leave  m 
the  Master's  office  the  title  deeds  which  were 
necessary  in  order  to  complete  such  sate.     Li- 
mey v.  Harding,  343 
See  Solicitor  and  Client,  €., 

PRODUCTION  OF  LESSOR'S  TITLE. 

See  Vendor  and  Pumcijajejl,  3. 

PROVISIONAL  ASSIGNEE. 

The  provisional  assignee  of  an  insolvent  debtor 
having  been  made  a  defendant  to  a  suit  by  a 
mortgagee  to  foreclose  the  insolvent  and  those 
claiming  under  him,  Held  to  be  entitled  to  his 
costs,  to  be  paid  by  the  plaintiff,  who  was  lo 


add  them  lo  his  security,     Parker  v.  Burn'y, 

PURCHASE  MONEY,  U  ABILITY  TO 
SEE  TO  APPLICATION  OF* 

See  Notice* 


REAL  AND  PERSONAL  ESTATE* 

See  Com  version. 

RECEIVER. 

1.  A  receiver  being  appointed  to  get  in  the  out- 
standing estate  of  a  testator,  the  court  gave 
leave  to  a  parly  who  was  willing  to  pay  a 
sum  due  to  the  estate  into  court  to  do  so,  in 
order  to  save  the  poundage  which  would  have 
been  incurred  if  it  had  pawed  through  the 
hands   of  the   nceiver.       finish   v.   Grafton, 

901 

2.  At  the  instance  of  a  mortgagee  of  a  West 
India  estate,  a  receiver  and  manager  had 
been  appointed  ;  Held,  that  he  was  not  en- 
titled to  the  produce  of  crops  severed  and 
shipped  to  the  consignee  of  the  mortgagor 
prior  to  the  appointment,  although  there  had 
been  no  conversion  prior  lo  that  time*  Cod- 
nngton  v,  JuhtiMfitntv  520 

See   Assets  in    I*i>ia,     Fo&PEtTURE, 

REFERENCE  TO  MASTER- 
See  Assets  m  Ixdia.     Infant.     Practice,  7,  8. 

RELEASE. 

A  release,  though  unlimited  in  its  terms,  held, 
from  the  recitah  and  context,  lo  operate  only 
as  to  a  particular  sum  mentioned  in  the  reci- 
tals. Lindf*  v  Lindo,  4'JG 
An  intestate  at  his  death  was  indebted  to 
!>♦  M.  in  IGSTi.  ;  disputes,  however,  arose  be- 
tween the  administrator  and  next  of  kin  as  lo 
the  legality  of  the  debt,  and  an  agreement 
was  come  to  between  them  and  ihe  brother  of 
the  intestate,  whereby,  reciting  that  all  the  pro- 
perty had  been  got  in,  and,  excluding  the  dis- 
puted debt,  amounted  to  533/,;  that  doubts 
having  arisen  as  lo  the  validity  of  that  debt, 
and  that  being  desirous  of  maintaining  the 
good  fame  and  character  of  the  deceased,  the 
three  parties  had  agreed  lo  waive  all  questions 
as  to  the  validity  of  the  debt,  and  raise  a  fund 
to  make  good  the  deficiency  ;  that  the  next  of 
kin  had  agreed  to  fl  relinquish  all  claim  to 
any  residue  or  surplus  f  lhat  the  intestate's 
brother  should  famish  3S4L  towards  payment 
of  the  debt,  and  the  administrator  should 
make  good  all  the  residue.  It  was  witnessed 
lhat  the  next  of  kin  released  to  the  adminis- 
trator all  his  right,  &c.,  to  the  personal  estate 
of  the  intestate,  as  his  next  of  kin  or  other- 
wise, the  brother  covenanted  to  pay  bis  part, 
and  the  administrator  covenanted  to  pay  the 
residue  out  of  his  own  money,  and  also  to  pay 
all  other  debts,  &c.,  of  the  intestate,  The 
debt  was  paid,  and  other  funds  afterwards  fell 
tn  to  ihe  intestate's  estate  ;  Held,  that  the  ad- 
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ministrator  was  not,  under  the  release,  entitled 
thereto.  id 

RENT  CHARGE. 
See  Sequestration,  1,  9. 

REPORT,  CONFIRMATION  OF. 

See  Practice,  2. 

REVERSION. 
See  Production  of  Deeds  and  Papers,  3. 

ROAD. 

See  Partition,  2. 


S. 


SCANDAL  AND  IMPERTINENCE. 

Exceptions  for  scandal  and  impertinence,  taken 
on  summary  proceedings  upon  petition, should, 
where  there  is  no  clerk  in  court,  be  served  on 
the  solicitor.    In  re  Oornall,  226 

SEPARATE  USE. 

1.  A  testator  gave  property  to  trustees,  in  trust 
for  his  wife  for  life,  with  remainder  to  M.  A. 
T.,  then  a  feme  sole,  for  life,  in  such  manner 
that  it  should  not  be  anticipated,  and  that  no 
husband  should  acquire  any  control  over  it 
M.  A.  T.  was  unmarried  at  the  death  of  the 
testator,  but  she  married  in  the  lifetime  of  the 
widow ;  Held,  that  both  the  separate  use 
clause,  and  the  restriction  against  alienation, 
became  effectual  on  her  marriage.  Tullett  v. 
Armstrong,  1 

Property  given  to  a  woman  for  her  separate 
use,  independent  of  any  husband,  may  be  en- 
joyed by  her  as  her  separate  estate,  although 
the  property  becomes  vested  in  her  while  dis- 
covert. If  the  gift  be  made  for  her  separate 
use,  without  more,  she  has,  during  coverture, 
an  alienable  estate  independent  of  her  hus- 
band ;  but  if  the  gift  be  for  her  separate  use, 
without  power  of  alienation,  she  has,  during 
coverture,  an  unalienable  estate  independent 
of  her  husband  ;  in  either  case,  however,  she 
has,  while  discovert,  a  power  of  alienation. 
Tullett  v.  Armstrong,  I 

The  restraint  against  alienation  is  annexed 
to  the  separate  estate  only,  and  the  separate 
estate  has  its  existence  only  during  coverture  ; 
but  whilst  the  woman  is  discovert,  the  sepa- 
rate estate,  whether  modified  by  restraint  or 
not,  is  suspended,  and  has  no  operation, 
though  it  is  capable  of  arising  upon  the  hap- 
pening of  a  marriage.  id 

2.  A  testator  bequeathed  a  sum  in  trust,  for  his 
daughter,  then  and  at  his  death  a  widow,  for 
her  separate  use.  After  the  death  of  the  tes- 
tator she  married :  Held,  that  her  husband  ac- 
quired no  interest  in  the  fund.  Scarborough 
v.  Borman,  34 

3.  An  annuity  was  bequeathed  to  a  lady,  who 
was  unmarried  at  the  death  of  the  testator, 
for  her  separate  use,  independent  of  any  hus- 
band with  whom  she  might  at  any  time  mar- 
ry, and  without  power  of  anticipation.    After 

Vol.  I.  49 


the  death  of  the  testator,  the  legatee  married, 
became  a  widow,  and  contracted  a  second 
marriage.  No  disposition  having  been  made 
by  her  while  discovert;  Held,  that  1  he  sepa- 
rate use  and  anticipation  jtlauses  attached  to 
the  annuity  during  the  second  marriage. 
Clark  v.  Jaques,  36 

4.  A  lady  being  entitled,  subject  to  a  prior  life 
estate,  to  certain  freehold  and  funded  proper- 
ty, she  settled  the  same,  on  her  first  marriage, 
for  her  separate  use,  independent  of  her  in- 
tended, or  any  other  husband.  Her  first  hus- 
band died,  and  she  married  a  second  time ; 
Held,  that  the  property  still  belonged  to  her  as 
her  separate  estate.     Dixon  v.  Dixon,  4D 

SEQUESTRATION. 

1.  A  defendant,  against  whom  a  sequestration 
had  issued,  was  entitled  to  a  rent-charge  issu- 
ing out  of  the  estate  of  A.  B.,  with  power  of 
distress  ;  the  rent-charge  being  in  arrear,  was 
claimed  both  by  the  sequestrators  and  the  de- 
fendant; A.  B.  offered  to  pay  the  arrears  to 
the  sequestrators  on  being  indemnified ;  but  no 
protection  having  been  afforded  her,  she  paid 
over  the  arrears  to  the  defendant  who 
threatened  to  distrain  ;  Held,  that  A.  B.  was 
entitled  to  protection,  and  that  an  application 
ought  to  have  been  made  to  the  court  for  an 
order  for  her  to  pay ;  and  that,  under  the  cir- 

.  cum8tances,  she  was  not  liable  to  repay  the 
amount  to  the  sequestrators.  Wilson  v.  Met- 
calfe, 263 
Choses  in  action  are  subject  to  the  process 
of  sequestration.  In  a  clear  and  simple  case, 
a  sequestration  may  be  made  effective  hi  re- 
spect of  choses  in  action  by  an  order  only,  or 
a  voluntary  payment  may  be  protected;  in 
other  cases,  it  may  be  necessary  to  resort  to  an 
action  or  suit  under  the  direction  of  the  court. 

id 

2.  Order  made  for  payment  to  sequestrators,  by 
a  party  out  of  whose  estate  the  same  was  is- 
suing, of  a  rent-charge  payable  to  the  person 
whose  estate  was  sequestered.  Wilson  v. 
Metcalfe,  270 

SETTLED  ACCOUNT. 
See  Misjoinder  of  Plaintiffs,  2. 

SETTLEMENT. 

By  a  marriage  settlement  certain  specified  pro- 
perty of  the  wife  was  settled,  with  an  ulti- 
mate limitation,  in  default  of  children,  to  her 
next  of  kin,  and  the  husband  covenanted  to 
settle  any  property  which  his  wife,  or  he  in 
her  right,  should  thereafter,  during  the  cover- 
ture, succeed  to  the  possession  of  or  acquire, 
on  like  trusts.  At  the  time  of  the  marriage,  a 
sum  of  money,  which  was  not  mentioned  in 
the  settlement,  stood  settled,  in  trust,  for  the 
wife  for  life,  with  remainder  to  her  children, 
with  remainder  as  she  should  appoint,  and  in 
default  thereof,  "to  her  executors,  adminis- 
trators and  assigns."  The  husband  survived 
the  wife,  there  were  no  children,  and  the 
wife  made  no  appointment ;  Held  that,  after 
the  death  of  the  husband  and  wife,  the  next 
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of  kin  of  the  wife,  and  not  the  representatives 
of  the  husband,  were  entitled  to  the  fund. 
Grofftey  v.  Hum  page,  46 

See  Feme  Coveet,  2. 

SHERIFF. 
See  Fieei  Facias,  3. 

SHIP. 

Where  the  members  of  a  trading  partnership 
are  interested  in  a  ship,  the  names  of  all  the 
partners  should  apptar  on  the  ship's  register  ; 
and  a  6hip  belonging  to  a  partnership  having 
been  registered  as  belonging  to  two  partners 
carrying  on  trade  under  a  particular  firm,  it 
was  held,  that  a  third  partner  who  formed  one 
of  the  firm,  but  whose  name  was  not  on  the 
register,  had  no  interest  in  the  ship.  Slater 
v.  If  i7/i«,  354 

SHORT  CAUSE. 

It  is  contrary  to  the  practice  to  advance  a  fore- 
closure suit  to  be  heard  as  a  short  cause,  un- 
less with  the  consent  of  the  defendant.  Le- 
win  v.  Moline,  99 

But  see  Mortgage. 

SOLICITOR  AND  CLIENT. 

1.  Where  a  client,  resident  abroad,  applies  for 
the  taxation  of  his  solicitor's  bill  of  costs,  on 
his  undertaking  to  pay,  he  must  give  security 
for  the  costs  of  the  proceeding.  In  re  Pas- 
more,  •  94 

2.  An  order  of  course  for  taxation  cannot  be 
supported  on  merits  as  a  special  order,  upon 
the  occasion  of  a  motion  to  discharge  it. 
Grove  v.  Sansom,  297 

Whether  the  taxation,  at  the  instance  of  a 
cestui  que  trust,  of  a  bill  of  costs  which  has 
been  long  since  settled  and  paid  by  trustees 
out  of  a  trust  fund,  ought  to  take  place  as 
against  the  solicitor,  or  as  against  the  trustees 
for  the  purpose  of  justifying  their  payment, 
quart.  id 

3.  Under  the  common  order  for  the  taxation  of 
costs,  the  Master  is  not  authorized  to  take  an 
account  of  pecuniary  matters  between  the 
parties,  which  are  foreign  to  the  bill  of  costs ; 
but  seeus  where  moneys  are  paid  by  the  client 
on  account  of  the  bill  of  costs,  or  where,  by 
agreement  between  the  solicitor  and  client, 
the  moneys  which  come  to  the  hands  of  the 
solicitor  are  to  be  applicable  to  the  payment  of 
the  bill  of  costs.    Jones  v.  James,  307 

Under  the  common  order,  the  Master  is  not 
authorized  to  allow  interest  on  the  balances  of 
moneys  of  the  client  from  time  to  time  in  the 
hands  of  the  solicitor,  though  such  appears  to 
have  been  the  agreement  between  the  parties. 

id 
4-  A  bill  of  costs  having  been  incurred  by  A. 
and  B.  jointly,  and  an  action  having  been 
brought  against  them  for  the  recovery  of  the 
amount,  the  court  refused  to  direct  a  taxation 
and  to  stay  the  proceedings  at  law,  on  the  un- 
dertaking of  A.  alone  to  pay  what  might  be 
found  due.     In  re  Chilcote,  421 


5.  In  a  suit  for  the  administration  of  the  estate 
of  a  testator,  a  solicitor  carried  in  a  claim  for 
his  bills  of  costs,  which,  on  taxation,  were  re- 
duced by  more  than  one-sixth ;  Held,  that  the 
solicitor  ought  to  pay  the  costs  of  the  taxa- 
tion.    Silvertop  v.  Kamsay,  434 

6.  A  client  deposited  with  his  solicitor  the  title 
deeds  of  an  estate,  to  secure  a  sum  of  money 
then  due,  and  certain  costs  then  incurred ;  the 
court,  on  the  petition  of  the  client,  ordered 
the  deeds  to  be  delivered  up  to  the  client,  on 
his  paying  into  court  a  sum  sufficient  to  cover 
the  solicitor's  claim,  and  directed  the  usual 
taxation.     Mills?  Finlay,  560 

See  Fieri  Facias,  4.  General  Orders,  2. 
Production  of  Deeds  and  Papers,  1. 

SPECIFIC  LEGACY. 

Held,  that  a  gift  to  A.  B.  "  of  the  sum  of  1002., 
which  said  sum  is  owing  to  me,  by  bond,  from 
her  father,"  was  a  specific  and  not  a  demon- 
strative legacy.     Davies  v.  Morgan,  405 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser,  2,  3,  4. 

STATUTE  OF  FRAUDS. 

Where  the  want  of  signature  to  an  agreement 
for  the  sale  of  lands  clearly  appears  on  the 
bill,  the  objection  may  be  taken  advantage  of 
by  general  demurrer ;  but  the  statements  of 
the  bill  not  being  inconsistent  with  a  signature 
by  the  party  to  be  charged,  and  containing  al- 
legations of  part  performance,  a  general  de- 
murrer thereto  was  overruled.  Field  v.  Hut- 
ekinson,  599 

STATUTE  OF  LIMITATIONS. 

A  trust  for  the  payment  of  debts,  in  a  will  of 
personal  estate,  will  not  prevent  the  operation 
of  the  statute  of  limitations.  Evans  v. 
Tweedy,  55 

STATUTES. 

1.  The  executor  of  the  survivor  of  three  trus- 
tees declined  to  prove  his  will ;  Held,  that  the 
case  was  within  the  1  W.  4,  c.  60.  Ex  parte 
Hagger  in  re  Merry's  Trust,  98 

2.  A  defendant  having  been  committed  to  the 
Fleet  for  not  answering,  was  discharged  with 
costs,  in  consequence  of  having  been  turned 
over  to  the  Fleet,  after  the  expiration  of  the 
time  limited  to  the  plaintiff,  by  the  11  G.  4, 
and  1  W.  4,  c.  36,  s.  15,  rule  5,  for  bringing 
him  to  the  bar  of  the  court.  Greening  v. 
Greening,  12] 

3.  A  mortgagee  was  resident  out  of  the  juris- 
diction ;  Held,  that  the  case  was  not  within 
the  1  W.  4,  c.  60,  the  4  and  5  W.  4,  c.  23, 
or  the  1  and  2  Vict,  c  69.     Green  v.  Holden, 

207 

4.  A  testatrix  directed  funds  to  be  transferred  in 
the  bank  books,  into  the  names  of  A.  B.  and 
wife,  and  their  children  who  were  infants,  for 
the  benefit  of  A.  B.  and  wife  for  life,  with  re- 
mainder to  their  children ;  this  was  done,  and 
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a  suit  being  instituted  for  the  performance  of 
the  trusts  ;  Held,  that  the  court  had  do  juris- 
diction under  the  1  W.  4,  c.  60,  to  order  the 
infants  to  transfer  the  fund  into  court  Watts 
v.  Scrivens,  223 

5.  One  of  two  executors  appearing,  from  pro- 
ceedings in  the  cause,  to  be  a  trustee  within 
the  meaning  of  the  1  W.  4,  c.  60,  of  a  fund 
standing  in  the  testator's  name,  and  it  being 
proved  by  affidavit  that  he  was  living  out  of 
the  jurisdiction,  the  court,  without  a  reference 
to  the  Master,  made  an  order  under  this  act 
for  the  transfer  of  the  fund  by  his  co-execu- 
tor.    Parker  v.  Burney,  492 

See  Apprentice.  Charity,  2.  Evidence,  1, 
2.    Friendly  Society.    Ship. 

STOP  ORDER. 

The  stop  order  can  only  be  granted  either  on  an 
admission  or  proof  of  the  incumbrance ;  and 
will  not  be  granted  "  without  prejudice  to  the 
validity  of  the  charge."  Winchelsea  v.  Gar- 
rety,  223 


STRICT   SETTLEMENT 
See  Devise,  1. 


SUBP(ENA,  SERVICE  OF. 

Service,  out  of  the  jurisdiction,  of  a  subpmna 
for  payment  of  costs,  is  irregular.  Hawkins 
t.  Hall,  73 

SUPPLEMENTAL  BILL. 

One  of  several  co-plaintiffs  mortgaged  his  inter- 
est and  became  insolvent  pending  the  suiU 
A  supplemental  bill  was  filed  by  the  other  co- 
plaintiffs  against  the  mortgagee  and  the  pro- 
visional assignees  alone :  Held,  that  the  de- 
fendants in  the  original  suit,  who  were  ac- 
counting parties,  ought  also  to  have  been 
made  parties  to  the  supplemental  suit.  Feary 
v.  Stephenson,  42 


TAXATION  OF  COSTS. 

A  snit  was  instituted  for  the  administration  of 
an  estate,  and  to  charge  an  executor  with  in- 
terest on  balances  retained  in  hid  hands ;  the 
decree  directed  a  taxation  of  the  costs  of  so 
much  of  the  suit  as  sought  to  charge  interest : 
Held,  that  this  comprised  not  only  the  excess 
of  costs  incurred  by  the  question  of  interest, 
but  also  an  apportionment  of  the  general 
costs  of  the   suit.      Heighington  v.   Grant, 

228 
Mode  of  taxation  of  a  bill  of  costs  where 
an  apportiontment  is  directed.  id 

See  Solicitor  and  Client,  1,  2,  3,  4,  5. 


TENANT  IN  COMMON. 
See  Demurrer. 


TITLE,  PROOF  OF. 

A  good  title  may  be  made  to  an  estate,  although 
the  origin  cannot  be  shown  by  any  deed  or 
will ;  but  it  must  be  shown,  that  there  has 
been  such  a  long  uninterrupted  possession,  en- 
joyment and  dealing  with  the  property,  as  af- 
ford a  reasonable  presumption  that  there  is  an 
absolute  title  in  fee  simple.  Cottrell  v.  Wat- 
kins,  361 

See  Waste  Lands. 


TRANSFER. 
See  Executor,  2. 


TRUST  FOR  PAYMENT  OF  DEBTS. 

See  Statute  op  Limitations. 


TRUSTEE. 


.  A  trustee  who  stands  by  and  sees  a  breach  of 
trust  committed  by  his  co-trustee  becomes  re- 

3K>nsible  for  that  breach  of  truth.  Booth  v. 
ooth,  125 

A  testator  bequeathed  to  his  partner  and  to 
B.,  his  personal  estate,  upon  trust  to  invest 
the  same  for  the  benefit  of  his  wife  and  child- 
ren. Both  the  executors  proved  the  will,  and 
the  surviving  partner  retained  the  testator's 
moneys  in  the  trade,  which  were  lost.  B. 
took  no  active  part  in  the  trusts,  but  was  cog- 
nizant of  the  breach  of  trust,  and  took  no  pro- 
ceedings to  prevent  it ;  Held,  that  B.  was  re- 
sponsible for  the  consequences  of  the  breach 
of  trust.  id 

The  interest  of  a  cestui  que  trust,  who 
concurs  with  a  trustee  in  a  breach  of  trust,  is 
liable  to  indemnify  the  trustee.  id 

2.  A  trustee  acting  bona  fide  and  with  the  con- 
currence of  the  heir  at  law,  under  a  will 
which  was  supposed  to  be  valid  as  to  real  es- 
tate, but  which  afterwards  turns  out  to  be  in- 
valid, is  entitled  to  be  indemnified  out  of  the 
personal   estate.     Edgecumbe  v.   Carpenter, 

171    •■ 

3.  Pending  an  information  filed  for  the  purpose 
of  having  new  trustees  of  a  charity  appointed 
in  the  place  of  some  who  were  dead,  the  sur- 
viving trustees  took  upon  themselves,  without 
the  sanction  of  the  court,  to  appoint  new 
trustees :  Held,  that  though  this  was  neither 
a  contempt  nor  an  act  altogether  void,  yet  it 
imposed  upon  the  trustees  the  necessity  of 
proving,  by  the  strictest  evidence,  and  at  their 
own  expense,  that  what  had  been  done  was 
perfectly  right  and  proper ;  and  the  case  not 
appearing  altogether  clear,  the  appointment 
was  set  aside,  and  the  trustees  were  ordered 
personally  to  pay  all  the  extra  costs  occasion- 
ed by  their  act.     Attorney  General  v.  Clack, 

467 

4.  The  bankruptcy  of  a  trustee  is  a  sufficient 
ground  for  his  removal  from  that  office,  al- 
though he  has  obtained  his  certificate,  and  the 
trust  property  is  in  the  hands  of  a  receiver." 
Bainbridge  v.  Blair,  495 

5.  A  testator  died  id  March,  1629,  and  in  Ja- 
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nuary,  1824,  and  January,  1835,  the  executors 
and  trustees  deposited  part  of  the  assets  in 
the  hands  of  bankers,  on  their  notes  carrying 
interest;  the  bankers  failed  in  November. 
1825,  and  no  necessity  having  been  shown 
for  such  deposit,  the  trustees  were  held  per- 
sonally responsible  for  the  loss.  Darke  v. 
Martyn,  525 

6.  The  court  declined  making  an  order  allowing 
a  feme  sole  to  propose  herself  to  be  trustee,  on 
the  ground  that  on  her  marriage  her  husbaud 
might  interfere  with  the  trust.  Brook  v. 
Brook,  531 

7.  A  testator  devised  and  bequeathed  his  free- 
hold and  leasehold  estate  to  trustees  for  sale, 
and  he  "  declared  that  bis  trustees  respective- 
ly should  be  entitled  to  have  and  receive,  out 
of  the  trust  moneys,  all  costs,  charges  and 
expensed,  fees  to  counsel  and  for  advice,  aud 
for  professional  assistance,  and  loss  of  time, 
paid,  incurred,  sustained  or  occasioned  in  or 
about  the  execution  of  the  said  trusts  or  in 
anywise  relating  thereto."  One  of  the  trus- 
tee* was  a  land  surveyor,  and  he  superintend- 
ed the  management  and  sale  of  the  estates  : 
Held,  that  he  was  entitled  to  a  compensation 
for  loss  of  time.     Willis  v.  Kibble,  559 

8.  The  trustee  of  a  marriage  settlement  concur- 
red in  a  breach  of  trust,  by  lending  the  fund 
to  the  husband  on  a  security  not  warranted 
by  the  settlement :  Held,  that  the  representa- 
tives of  such  trustee  could  maintain  a  bill 
against  the  husband  and  the  other  cestui*  que 
trust,  for  the  restitution  of  the  fund.  Green- 
wood v.  Wakeford,  576 

Trustees  are  not  entitled,  as  against  the 
trust  estate,  capriciously  to  refuse  to  con 
tinoe ;  but  if  they  find  the  trust  estate  in- 
volved in  complicated  questions  not  in  con- 
templation when  they  undertook  the  trust, 
they  have  a  right  to  come  to  this  court  for  re- 
lief, id 
See  Appropriation.  Nones.  Outstanding 
Term.  Solicitor  and  Client,  2.  Statutes, 
1,  3,  4,  5. 
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UNCERTAINTY. 
See  Devise,  4.    Patent,  1. 


VENDITIONI  EXPONAS. 

Where  sheriff  returns  that  he  has  seixed,but  not 
sold,  a  party  may  sue  out  "  venditioni  expo- 
nas."   4th  General  Order,  (10th  May,  1839.* 

xiii 


VENDOR  AND  PURCHASER. 

1.  A  resale  of  property,  sold  under  a  decree, 
ordered,  in  case  the  purchaser  did  not  pay  his 
money  into  court  within  a  given  time ;  and 
the  purchaser  ordered,  in  that  case,  to  make 


good  the  deficiency  and  to  pay  the  costs  of 
all  the  proceedings.     Gray  v.  Gray,  199 

2.  The  fact  .of  a  title  having  been  perfected  in 
the  Master's  office,  does  not  determine  the 
question  of  the  costs  of  a  suit  for  specific  per- 
formance, which  depends  upon  whether  the 
defects  which  have  been  removed  there,  were 
the  occasion  of  the  suit.    Scoones  v.  Morrell, 

251 

3.  A  party  contracted  for  the  purphase  of  the 
benefit  of  an  agreement  for  the  lease  of  a 
public  house,  and  also  of  the  stock  and  good 
will;  he  entered  into  possession  before  the 
lease  had  been  granted,  paid  part  of  the  pur- 
chase money  and  mortgaged  his  interest ; 
Held,  that  after  this  mode  of  dealing  he  was 
not  entitled  to  call  for  the  production  of  the 
lessor's  title,  or  for  evidence  that  the  lease 
was  made  in  conformity  with  the  power  under 
which  it  was  granted.     Haydon  v.  Bell,    337 

4.  A.  agreed  to  demise  certain  premises  to  B. 
There  was  an  outstanding  equitable  interest 
vested  in  C. :  Held,  that  B.  was  bound  to  ac- 
cept a  demise  from  A.  in  which  C.  joined ; 
and  was  not  justified  in  insisting  on  A.  obtain- 
ing a  release  from  C.  in  order  to  enable  him 
alone  to  make  a  valid  demise.  Reeves  v. 
GUI,  375 

See  Notice.  Production  op  Deeds  and  Pa- 
pers, 3. 


VESTED  INTEREST. 
See  Will,  1,  4. 


W 


WASTE  LANDS. 


Where  strips  of  land  lie  between  the  highway 
and  the  adjoining  enclosure,  the  legal  pro- 
sumption  is,  that  the  soil  belongs  to  the  owner 
of  the  adjoining  old  enclosure.  Scoones  v. 
Morrell,  251 


WATCHES  AND  PERSONAL  ORNA- 
MENTS. 
See  Will,  3. 


WILFUL  DEFAULT. 

See  Further*  Directions. 


WILL. 

.  A  testator  gave  real  and  personal  estate  to 
trustees,  to  accumulate  the  rents,  Arc,  for 
twenty  years  after  his  decease ;  and  after  cer- 
tain payments,  to  stand  possessed  of  the  ac- 
cumulated fund,  in  trust  for  all  and  every  the 
child  and  children  of  his  children,  A.,  B.  aud 
C.  "  now  born  or  who  shall  hereafter  be  born, 
during  the  lifetime  of  their  respective  parents, 
as  should  attain  twenty-one  or  marry  with 
consent,  and  whether  born  or  unborn  when 
any  other  of  them  attain  the  age  or  time 
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aforesaid,  and  their  respective  executors,  ad- 
ministrators and  assigns. 

At  the  expiration  of  the  twenty  years  there 
were  several  children  of  B.  who  had  attained 
twenty-one  ;  but  A.  and  B.  were  still  living : 
Heidi  that  the  grandchildren  had  vested  inter- 
ests in  the  fund,  subject  to  be  divested  or  di- 
minished in  the  event  of  there  being  other 
children  of  A  or  B.  who  should  attain  twenty- 
one  or  marry. 

Held  also,  that,  in  the  meantime,  the  grand- 
children who  had  attained  vested  interests 
were  entitled  to  the  income  of  the  accumula- 
ted fund.     Scott  v.  The  Earl  of  Scarborough, 

154 
A  testator  being  entitled  to  a  sum  of  15,0001. 
raiseable  out  of  an  estate,  bequeathed  the 
same  to  trustees,  on  trust,  during  twenty 
years,  to  invest  the  interest  and  accumulate 
the  same  by  way  of  compound  interest ;  and, 
subject  to  certain  payments,  he  gave  "the 
15,000/.  and  the  interest  and  accumulations  of 
the  same,"  for  the  benefit  of  the  children  of 
A.  B.,  and,  after  the  end  of  twenty  years,  he 
directed  "  the  principal  of  the  said  sum  of 
15,000/."  to  merge  in  the  estate  In  other 
parts  of  the  will  the  testator  had  referred  to 
the  fund  given  to  the  children  of  A.  B.,  as 
"  the  interest  of  the  said  sum  of  15,0002.," 
and  as  "  the  sum  of  15,000/. :"  Held,  that  the 
children  of  A.  B.  were  entitled  to  the  ac- 
cumulated interest  only,  and  not  to  the  capital 
sum  of  15,000/.  id 

3.  A  testator  directed  his  widow  to  carry  on  his 
business,  until  his  youngest  child  should  attain 
twenty-one ;  and,  for  that  purpose,  gave  her 
the  "  entire  use,  disposal  and  management  of 
the  capital,  stock  and  effects  which  should  be 
in,  due  and  owing  or  belonging  to  him,  in  his 
■aid  trade,"  at  the  time  of  his  decease ;  and 
he  authorized  his  executors  to  augment  the  ca- 
pital employed  therein ;  the  executors  re- 
nounced, and  the  widow  took  out  administra- 
tion ;  Held,  that  the  specified  property  of  the 
testator  only  was  liable  to  the  debts  contract- 
ed by  the  widow  in  carrying  on  the  trade. 
Cutbush  v.  Cutbush,  184 

3.  A  testator  having  three  places  of  residence  at 
A.,  B.  and  C,  bequeathed  the  one  at  A.  to  his 
nephew ;  and  also  "  all  his  carriages,  horses, 
implements  and  his  live  and  dead  stock  and 
chattels  "  in  and  about  the  house  and  premises 
at  A. ;  "  and  also  his  household  goods  and  furni- 
ture, pictures,  plate,  linen,  china,  liquors  of 
all  sorts  and  brewing  vessels,  and  likewise  his 
watches  and  personal  ornaments ;"  Held,  that 
the  household  goods,  furniture,  Jbc.,  at  B.  and 
C.  passed  by  the  bequest ;— but  whether  a 
bust  would  pass  under  the  latter  words, 
quare  ?     Willis  v.  Curtois,  189 

Manuscript  notes  of  a  physician,  of  his  at- 
tendance on  a  patient,  and  which  were  bound 
up  in  volumes,  Held  to  pass  under  a  bequest 
of  "all  and  every  my  books  in  and  about  my 
house"  at  A.  id 

A  pocket-book  and  a  case  of  instruments, 
usually  carried  about  the  person  of  a  testator, 
Held  not  to  pass  under  the  words  "  personal 
ornaments ;" — but  whether  a  gold  pencil-case, 
tooth-pick  case,  lip-salve  box  and  eye-glass, 


similarly  circumstanced,  would  pass,  quare  ? 

id 
4.  Bequest  of  testator's  estate,  to  be  equally  di- 
vided between  his  children  on  attaining 
twenty-one,  with  a  power  of  advancement 
"  from  their  respective  portions  "  of  the  testa- 
tor's estate.  A  child  survived,  but  died  un- 
der twenty- one ;  Held,  that  he  took  a  vested 
interest.     Vivian  v.  Mills,  315 

5.  A  testator  devised  an  estate  to  A.,  subject  to 
the  payment  of  5*.  a  week  to  B. ;  and  in  case 
B.  should  leave  any  children,  he  charged  the 
estate  with  the  payment  of  5s.  weekly  to  such 
children,  until  they  should  attain  twenty-one  ; 
and  he  further  charged  the  estate  with  the 
payment  of  100/.  "  to  the  child  or  children  of 
B.,  when  and  so  soon  as  he,  she  or  they 
should  respectively  attain  the  age  of  twenty- 
one,"  equally  to  be  divided :  with  a  grift  over 
to  the  issue  of  any  of  them  dying  under 
twenty-one ;  B.  had  one  child  who  attained 
twenty-one,  and  B.  being  still  living;  Held 
that  the  100/.  became  raiseable  for  his  child 
immediately  on  her  attaining  twenty-one. 
Pearse  v.  Cotton,  352 

6.  A  testator  bequeathed  to  his  daughter  and 
her  husband  300/.,  and  directed,  if  the  hus- 
band should  be  indebted  to  him  at  the  time  of 
his  death,  the  debt  should  be  deducted  out  of 
his  legacy.  The  husband  died  in  the  lifetime 
of  the  testator,  indebted  to  him  in  250/.,  and 
the  testator  afterwards  died;  Held,  that  the 
debt  was  not  to  be  deducted  from  the  daugh- 
ter's legacy.    Davis  v.  Elmes,  131 

7.  A  testator  bequeathed  the  residue  amongrt 
his  five  grandchildren  A.,  B.,  C,  D.  and  £., 
his  grandson  A  's  two  children  F.  and  6.,  and 
his  niece's  two  children  H.  and  K. ;  and  de- 
clared, that  "  in  case  any  of  the  said  last- 
mentioned  children  should  die  before  their  at- 
taining their  respective  ages  of  twenty-one 
and  should  leave  no  lawful  issue,  then  the  sur- 
vivors were  to  have  his  or  her  share."  F. 
died  under  twenty-one,  and  left  no  issue; 
Held,  that  his  share  became  divisible  between 
the  eight  surviving  legatees,  children  and 
grandchildren.     Walker  v.  Moore,  607 

8.  The  testator  desired  his  daughter's  share  to 
be  secured  in  the  funds,  and  for  his  trustee  to 
pay  her  the  dividends;  and  he  wished  that 
neither  the  principal  or  interest  of  the  funds 
should  be  subject  to  the  control  of  any  hus- 
band she  might  marry,  but  that  the  same 
should  stand  subject  to  her  will  only,  properly 
executed,  whether  covert  or  sole,  at  her  de- 
cease ;  Held,  that  the  daughter  took  an  abso- 
lute interest  for  her  separate  use.  Taumey  v. 
Ward,  563 

9.  A  testator  having  given  property  to  his  wife 
while  unmarried,  and  after  her  decease  to  his 
children  "  then  living:"  Held,  that  the  child- 
ren living  at  that  time  alone  would  take,  un- 
less it  appeared  upon  the  construction  of  the 
whole  will,  and  to  effectuate  a  clear  intention 
appearing  in  other  parts  of  it,  that  the  words 
"  then  living "  ought  to  be  rejected  as  repug- 
nant, or  to  be  qualified  in  order  to  give  effect 
to  other  words  inconsistent  with  them.  id 

A  testator,  having  three  children,  gave  his 
property  to  his  wife  so  long  as  she  lived  un- 


626 


INDEX. 


married,  and  if  she  married  and  her  children 
resided  with  her  an  allowance  was  to  be  made 
to  her ;  and  "  after  her  decease  the  testator 
bequeathed  his  property  equally  between  his 
children  then  living ;"  he  directed  his  farm  to 
be  allotted  as  part  of  hh  son  Thomas'  share, 
and  "  he  wished  whoever  might  enjoy  his 
farm,  if  unfortunately  his  children  should  fail 


of  heirs,"  should  take  his  name ;  and  he  di- 
rected his  daughter's  share  to  be  secured  for  her 
separate  use.  The  son  died  in  the  life  of  the 
mother :  Held,  that  he  took  no  interest  in  the 
property.  id 

See  Condition.  Cumulative  Legacy.  Devise, 
2,  3,  4.  Husband  and  Wipe.  Interest  on 
Lsqact.    Trustee,  7.    Estate  for  Life. 


end  op  the  first  volume. 
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GENERAL    ORDER. 


Parties  obtaining  stop  orders  to  be  liable,  at  the  discretion  of  the  court,  to  pay  costs,  &e. 
Stop  orders  may  be  obtained  without  service  of  the  petition  upon  the  parties  to  the  cause,  or  upon 
persons  interested  in  parts  of  the  funds  not  sought  to  be  affected. 

It  is  ordered,  That  in  all  cases  where  any  stocks  or  funds  are  or  shall 
be  standing  in  the  name  of  the  Accountant  General  of  the  Court,  to  the  ge- 
neral credit  of  any  cause,  or  to  the  account  of  any  class  or  classes  of  persons, 
and  an  order  shall  be  made  to  prevent  the  transfer  or  payment  of  such  stocks 
or  funds  or  any  part  thereof  without  notice  to  the  assignee  of  any  person  or 
persons  entitled  in  expectancy  or  otherwise  to  any  share  or  portion  of  such 
stocks  or  funds,  the  person  or  persons  by  whom  any  such  order  shall  be  ob- 
tained, or  the  shares  of  such  stocks  or  funds  affected  by  such  order  shall,  at 
the  discretion  of  the  Court,  be  liable  to  pay  any  costs,  charges  and  expenses 
which,  by  reason  of  any  such  order  having  been  obtained,  shall  be  occasioned 
to  any  party  to  the  cause  or  any  person  interested  in  any  such  stocks  or 
funds ;  and,  henceforward,  any  person  presenting  a  petition  for  any  such 
order  as  aforesaid  shall  not  be  required  to  serve  such  petition  upon  the  parties 
to  the  cause,  or  upon  the  persons  interested  in  parts  of  the  stocks  or  funds  not 
sought  to  be  affected  by  any  such  order. 

COTTENHAM,    C. 

LangdalEj  M.  R. 
April  3, 184L  Launcelot  Shadwell,  Y»  C. 


Note.— The  stop  order,  as  now  drawn  up  by  the  Registrars,  is  prefaced  with  a  submission  on  the 
part  of  the  assignee  to  be  bound  by  this  order  of  the  3d  of  April,  1841* 
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Waring  v.  Williams, 

1&19:  May  17,25,28. 

A  hatband  became  liable  for  bills  of  coat*  due  from  his  wife,  dum  tola,  and  from  her  former  hittf- 
band,  to  a  solicitor  :  Held,  that  though  the  relation  of  solicitor  ami  client  did  not  exist  between 
the  solicitor  and  the  second  husband,  yet,  that  the  latter  was  entitled  to  a  taxation  of  the  Wife 
of  costs. 

A  bill  ot  costs,  nearly  the  whole  of  which  had  been  paid,  contained  items  unconnected  with  pro 
fessional  employment,  as  for  a  horse,  die. :  Held,  that  the  solicitor  ought,  in  taxation,  to  have 
credit  for  such  items  »jtf  due,)  although  they  had  not  become  due  to  him  in  the  diameter  of  so- 
licitor. 

This  was  a  petition  of  Richard  Abram,  praying  for  a  reference  to  the 
Master,  to  tax  such  of  the  bills  of  costs  delivered  by  Henry  Rumsey  Williams 
to  the  petitioner,  as  related  fo  business  done  by  him  as  attorney  and  solicitor 
of  the  petitioner's  wife,  after  the  decease  of  David  Jones,  her  first  husband, 
and  before  her  marriage  with  the  petitioner ;  or  if  the  court  should  be  of  opi- 
nion, that  the  petitioner  was  liable  upon  all  the  bills  of  costs  delivered  to  him, 
then  that  the  whole  might  be  taxed,  with  such  directions  as  the  nature  of  the 
case  might  require* 

It  appeared  that  Henry  Rumsey  Williams  had  acted  as  the  attorney  and 
solicitor  of  David  Jones,  the  first  husband  of  Mrs,  Abram,  and  that  bills 
of  costs  were  due  *to  him,  on  that  account,  when  David  Jones  died  in    [*2] 
the  year  1826. 

Mrs.  Jones,  now  Mrs.  Abram,  was  the  legal  personal  representative  of  her 
first  husband,  and  was  liable,  out  of  his  assets,  to  pay  what  was  due  to  Mr. 
Williams  for  his  bills  of  cewts  or  otherwise  j  and  she  employed  Mr.  Williams, 
to  some  extent,  as  her  solicitor,  and  in  that  respect  costs  became  due  from  her 
to  Mr.  Williams. 

In  December,  1831,  Mrs.  Jones  was  about  to  marry  the  petitioner,  Mr. 
Abram;  she  was  possessed  of  considerable  property,  of  jvhich  a  part  was  set- 
tled and  other  part  was  transferred  to  Mr.  Abram.    Whether  any  part  of  this 
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1839.— Waring  t.  WUIianui. 


property  was  derived  from  the  assets  of  Mr.  Jones  was  not  stated  ;  but  it  ap- 
peared that  at  the  time  of  her  secoud  marriage  she  admitted  that  she  was  con- 
siderable indebted  to  Mr.  Williams ;  and  representing  that  her  second  husband 
was  in  want  of  money  for  his  trading  concerns,  she  requested  Mr.  Williams 
to  give  time  for  payment,  and  Mr.  Williams  acceded  to  that  request. 

The  bills  of  costs  related  to  business  done  for  Mr.  Jones,  and  after  his  death 
for  Mrs.  Jones  during  her  widowhood :  they  were  seven  in  number,  and 
amounted  altogether  to  530/.  They  were  delivered  to  Mr.  Abram  on  the 
26th  of  October,  1832,  and  a  letter  written  to  Mr.  Williams  by  Mr.  Abram 
on  that  occasion,  showed  that  the  latter  considered  himself  liable  to  pay  what 
was  due.  He  asked  further  indulgence,  which  was  given,  aud  it  did  not  ap- 
pear that  Mr.  Williams  used  any  pressure  fcr  payment  till  the  autumn  of 
1837,  when  applications  for  payment  were  renewed  by  Mr.  Sheffer  on  behalf 
of  Mr.  Williams,  and  a  payment  of  514/.  was  made ;  and  one  question 
[*3]  on  the  argument  was,  whether  this  wus  a  "final  settlement.  The  cir- 
ri?" tances  under  which  the  payment  was  made  were  stated  by  Mr. 
Sheffer  in  his  affidavit,  to  the  effect  that  the  petitioner  having  sold  a  certain 
quantity  of  wine  of  the  value  of  514/.  and  received  the  purchaser's  acceptance 
for  that  sum,  endorsed  it  over  to  Henry  Rumsey  Williams,  and  delivered  it 
to  the  deponent,  who  remitted  it  accordingly  to  Henry  Rumsey  Williams ; 
and  deponent  thereupon,  on  behalf  of  Henry  Rumsey  Williams,  signed  and 
gave  a  leceipt  for  the  sum  of  514/.  to  Richard  Abram ;  "  that  very  soon  after 
the  receipt  of  the  bill  of  exchange  by  Henry  Rumsey  Williams,  he,  H.  R. 
Williams,  informed  deponent  ttiat  he  would  receive  the  same  in  full  satisfac- 
tion of  all  his  bills  of  costs  and  other  demands  then  delivered  against  Richard 
Abram." 

Mr.  Williams,  in  his  affidavit,  stated  the  above  circumstances  as  to  the  en- 
dorsement of  the  bill ;  and  "  that  he,  Henry  Rumsey  Williams,  informed 
Thomas  Sheffer  that  he  would  receive  the  same  in  full  satisfaction  of  all  hi» 
demands  against  Richard  Abram  on  account  of  his  said  bills  of  costs  so  de- 
livered as  aforesaid." 

The  receipt  given  to  Mr.  Abram  was  thu3  expressed : — 

«  8th  of  September,  1837. 

"Received,  of  Mr.  Richard  Abram,  the  sum  of  514/.,  on  account  of  a  bill  of 
costs  due  from  him  and  Elizabeth  his  wife  (late  Elizabeth  Jones)  to  Mr.  Hen- 
ry Rumsey  Williams,  of  Penrhos  in  the  county  of  Carnarvon,  attorney  at  law. 
«  For  H.  R.  Williams, 

"£514  0  0.  Thomas  Sheffer." 

The  bills  of  costs  contained  an  item  of  42/.,  for  the  price  of  a  horse  sold  by 
Mr.  H.  R.  Williams  to  Mr.  Jones,  and  it  also  contained  charges  for  moneys 

lent. 
[*4]        #Mr.  Pembertonj  and  Mr.  Keene,  in  support  of  the  petition,  suggest- 
ed that  the  petitioner  was  not  liable  for  the  bills  of  costs  for  business 
done  in  the  lifetime  of  David  Jones. 
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Mr.  O.  Richards  and  Mr.  Cockerel!^  contra,  on  behalf  of  Mr.  Williams,  ob 
jected  to  any  taxation,  on  the  ground,  first,  that  the  bills  were  never  taxable 
at  the  instance  of  Mr.  Abram,  between  whom  and  Mr.  Williams  the  relation 
of  solicitor  and  client  never  subsisted ;  secondly,  that  the  bills  had  been  ad- 
mitted to  be  correct,  and  had  been  finally  settled  and  paid,  and  ought  not  now 
to  be  subject  to  taxation. 

Vincent  v.  Venneiip)  was  cited  on  behalf  of  the  petitioner. 


May  28. — The  Master  op  the  Rolls: — Neither  the  affidavits  of  Mr. 
Williams  and  Mr.  Sheffer  nor  the  receipt  show  that  this  transaction,  or  ar- 
rangement as  it  is  called,  was  a  final  settlement  of  account,  or  that  the  514/. 
was  received  as  full  satisfaction  of  all  that  was  due  to  Mr.  Henry  Rumsey 
Williams ;  Mr.  Abram  does  not  appear  to  have  had  any  reason  so  to  consider 
it,  but  Mr.  Williams  says  he  told  Mr.  Sheffer,  his  own  agent,  who  confirms 
the  statement,  that  he,  Williams,  would  receive  the  5142.,  in  ftill  satisfaction 
of  all  his  demands  on  account  of  his  bills  of  costs.  (His  Lordship  stated  the 
points  argued.) 

Under  the  circumstances  proved  in  this  case,  I  am  of  opinion  that  the  pe- 
titioner did  become  liable  to  pay  the  bills  of  costs  for  business  done  for  David 
Jones;  and  upon  the  authority  of  the  cases  cited  in  the  argument 
*1  am  of  opinion  that  the  bills  were  taxable  at  his  instance.  [#5] 

I  am  further  of  opinion,  that  although  the  bills  were  delivered  in  Oc- 
tober, 1832,  and  were,  therefore,  in  the  possession  of  the  petitioner  for  nearly 
five  years  before  September,  1837,  yet  that  the  arrangement  and  payment  then 
made  was  not  a  final  settlement  of  the  bills  as  between  the  petitioner  and  Mr. 
Williams ;  the  bills  were  in  the  hands  of  the  petitioner,  and  a  payment  was 
made  on  account,  but  no  final  settlement,  no  release,  and  no  delivery  up  of 
vouchers  took  place,  and  under  the  circumstances,  I  think  the  bills  ought  to 
be  now  taxed. 

It  appears  that  one  of  the  bills  contains  a  charge  of  42/.,  for  a  horse  sold  to 
Mr.  Jones ;  this  is  not  a  proper  item  to  introduce  into  a  bill  of  costs,  and  yet 
may  have  been  a  sum  justly  due  from  Mrs.  Abram  as  executrix  of  Jones;  it 
ought  not  to  be  struck  out. 

In  taking  the  account  of  what  is  due,  the  respondent  is  to.  have  credit  for 
such  sums  as  were  contained  in  the  bills,  and  were  justly  due  from  Mr.  Jones 
and  Mrs.  Abram,  or  either  of  them,  although  the  same  did  not  become  due  to 
Williams  in  his  character  of  solicitor.fi] 

(a)  1  MyL  &  K  212. 

[1]  Vide  J*nt$  t.  James,  1  Bear.  307. 
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[*6]  'Lewis  v.  Fullarton. 

1839:  May  30,  July  16. 

A  work  consisting  partly  of  compilations  and  selection  from  former  works,  and  partly  of  original 
compositions,  may  be  the  subject  of  copyright. 

The  defendant  having  published  a  book  consisting  of  matter  pirated  from  the  plaintiffs'  work  inter- 
mixed with  original  matter,  the  court,  without  waiting  till  the  whole  of  the  pirated  parts  conld  be 
ascertained,  enjoined  the  defendant  from  publishing  his  book  containing  any  articles  pirated  from 
the  plaintiffs'  work. 

This  was  a  motion  made  on  behalf  of  the  plaintiffs,  for  an  injunction  to 
restrain  the  defendant,  his  agents,  servants  and  workmen,  from  further  print- 
ing, publishing,  selling,  delivering  or  otherwise  disposing  of  any  copies  of  a 
book  called  "  A  New  and  Comprehensive  Gazetteer  of  England  and  Wales/' 
published  by  the  defendant,  or  any  part  thereof. 

Mr.  Pembertony  Mr.  Kindersley  and  Mr.  Hardy,  in  support  of  the  motion. 

Mr.  Spence  and  Mr.  Bacon}  contra. 

July  16. — The  Master  op  the  Rolls  (after  stating  the  terms  of  the  no- 
tice of  the  motion) : — The  plaintiffs  are  the  publishers  of  a  work  called  "  The 
Topographical  Dictionary  of  England."  It  was  prepared  for  publication  at 
a  very  great  expense,  and  with  great  literary  assistance,  and  is,  according  to 
the  evidence,  a  work  consisting  partly  of  compilations  and  selections  from 
former  works,  and  partly  of  original  compositions,  obtained  for  the  plaintiffs 
at  their  own  cost-  and  the  plaintiffs  allege,  that  such  parts  of  their  work  as 
consist  of  compilations  and  selections  have  been  subjected  to  investigation 
and  inquiry  in  the  localities  to  which  they  relate.  There  is  no  doubt  but 
that  a  work  of  this  nature  may  be  the  subject  of  copyright ;  and  on  consid- 
eration of  the  evidence  adduced  .  in  this  case,  I  am  of  opinion,  that  for  the 
purposes  of  this  motion,  I  must  consider  the  plaintiffs  as  entitled  to  the 
[*7]  copyright  *which  they  claim.  The  first  edition  of  the  plaintiffs'  work 
was  published  in  the  month  of  May,  1831.  It  seems  that  some  of  the 
copies  were  eorrected  or  varied  in  passing  through  the  press,  so  that  there  are 
nome  differences  between  the  copies  of  the  plaintiffs'  work,  which  constituted 
their  first  edition.  „ 

A  second  edition  was  published  in  December,  1833,  and  a  third  in  June, 
1835. 

The  printing  of  the  defendant's  work  was  commenced  in  the  month  of 
June,  1832,  and  it  was  completed  in  May,  1334.  The  plaintiffs  having  ob- 
tained a  considerable  sale  for  their  work,  were  informsd  about  the  end  of  the 
-year  1837,  that  the  sate  was  interfered  with  by  a  Scotch  work.  In  February, 
1838,  they  were  informed  that  this  Scoteh  work  was  the  defendant's  Gazet- 
teer ;  and  upon  examination  of  the  work  about  June,  1838,  the  plaintiffs,  as 
they  allege,  first  discovered  the  piracy  of  which  they  now  complain,  and 
against  which  they  seek  to  be  protected.  It  has  been  attempted  to  be  shown 
on  the  part  «f  the  defendant,  that  the  plaintiffs  must  have  been  aware  of  the 
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publication  and  contents  of  the  defendant's  work  at  a  much  earlier  period, 
and  ought,  by  their  laches,  to  be  now  precluded  from  asking  for  an  injunc- 
tion ;  but  on  reading  the  evidence  as  to  this  point,  I  think  it  appears  that  the 
plaintiffs, '  although  they  had  previously  been  informed  of  the  title  of  the 
defendant's  publication,  did  not  know  the  character  and  contents  of  it  till 
June,  1838 ;  and  as  the  bill  was  filed  in  the  following  month,  there  does  not 
appear  to  have  been  any  improper  or  unnecessary  delay.[j], .  On  a  comparison 
of  the  two  works,  it  appears,  and  has  necessarily  been  admitted,  that  a  con- 
siderable portion  of  the  matter  which  is  contained  in  the  plaintiffs'  work  has 
found  its  way  into  the  work  of  the  defendant ;  for  the  defendant 
•insists  that  with  respect  to  such  parts  of  the  plaintiffs'  work  as  are  [*8] 
not  original,  he  had  a  right  to  go  to  the  sources  to  which  the  plain- 
tiffs had  previously  resorted ;  that  with  respect  to  such  parts  of  the  plaintiffs' 
work  as  are  original,  a  lawful  use  has  been  made  of  them, — the  compiler  has 
taken  nothing  animo  furandi,  but  made  only  a  fair  use  of  a  former  publica- 
tion on  the  subject  of  his  own  subsequent  work. 

It  is  said  that  the  defendant's  book  was  undertaken  by  his  late  father,  who 
employed  Mr.  James  Bell  to  prepare  it  for  the  press ;  and  Mr.  Bell  was  sup- 
plied with  a  great  number  of  topographical  and  other  works,  and  amongst 
others,  with  the  plaintiffs'  topographical  dictionary  ;  that  a  fair  use  was  made 
of  all,  and  the  plaintiffs  have  no  right  to  complain  of  what  has  been  done. 

Any  man  is  entitled  to  write  and  publish  a  topographical  dictionary,  and  to 
avail  himself  of  the  labors  of  all  former  writers  whose  works  are  not  subject 
to  copyright,  and  of  all  public  sources  of  information ;  but  whilst  all  are  en- 
titled to  resort  to  common  sources  of  information,  none  are  entitled  to  save 
themselves  trouble  and  expense  by  availing  themselves,  for  their  own  profit, 
of  other  men's  works  still  subject  to  copyright  and  entitled  to  protection ;  and 
the  question  is,  whether  Mr.  Bell  did  or  did  not,  for  the  compilation  of  the 

T1J  Delay  is  a  ground  for  refusing  an  injunction.  Thus,  on  a  motion  by  the  above  plaintiffs, 
against  other  defendants,  for  piracy  in  another  work,  from  their  Topographical  Dictionary,  Lord 
Langdale,  M.  R.  says :  "  The  two  works  were  preparing;  for  publication  at  the  same  time.  The 
publication  of  the  defendant's  began  first,  and  the  attention  of  the  plaintiffs'  was  drawn  to  it  at 
the  commencement,  and  afterwards  during  the  progress  of  the  defendant's  publication,  which  was 
completed  six  years  and  a  half  before  the  bill  was  filed  ;  and  for  more  than  one  year  before  the 
bill  was  filed,  a  complete  copy  of  the  defendant's  work  was  in  the  possession  of  the  plaintiffs,  and 
had  been  obtained  by  the  plaintiffs'  for  the  express  and  avo  ved  purpose  of  investigating  the  con- 
.  tents,  and  comparing  them  with  the  contents  of  the  plaintiffe'  work,  and  the  contents  of  Fullar- 
ton's  book,  which  was  under  consideration  here.  The  delay  of  the  plaintiffe  is  accounled  for  by 
reasons  which  affect  them  and  relate  to  their  own  convenience  only.  In  the  consideration  of  the 
case,  I  have  seen  no  reason  to  doubt  the  plaintiffe'  copyright,  ice. ;  yet  it  appears  to  me  that  the 
plaintiffs  having  so  strong  an  interest  in  the  subject,  having  such  powerful  motives  for  vigilant 
attention,  and  having  such  means  of  information,  cannot  be  allowed  in  a  court  of  justice  to  state 
that  they  remained  ignorant  of  that  which  they  had  the  perfect  means  of  knowing,  and  which  it 
was  their  avowed  purpose,  as  well  as  their  strong  interest  to  learn  ;  and  under  these  circumstanced 
I  think  it  my  duty  to  impute  to  them  such  a  knowledge  of  the  contents  of  the  defendant's  work 
as  made  it  their  duty  to  apply  for  an  injunction,  if  at  all,  at  a  much  earlier  period.  Lewis  v. 
Chapman,  3  Beav.  133  ;  and  see  2  Sim.  &  Stn.  10,  n.  1 ;  3  Myl.  &  Cr.  736,  n.  1. 
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work  in  which  he  was  engaged,  avail  himself  of  the  plaintiffs'  work  unlaw- 
fully, and  in  violation  of  the  plaintiffs'  copyright. 

For  the  purpose  of  ascertaining  this,  I  have  read  a  very  considerable  num- 
ber of  articles. in  both  works;  the  trouble  of  comparing  them  has  been 
greatly  diminished  by  the  exhibits  which  have  been  prepared  on  both 
[*9]  *sides  ;  and  the  result  of  the  examination  appears  to  me  to  show  that 
Mr.  Bell,  in  the  compilation  of  his  gazetteer,  has  extensively,  and  as 
far  as  my  examination  has  gone,  it  would  not  be  too  much  to  say  habitually, 
made  use  of  all  that  suited  his  purpose  in  the  plaintiffs'  work ;  it  is  evident, 
that  in  a  large  proportion  of  the  defendant's  work,  no  other  labor  has  been 
applied  than  in  copying  the  plaintiffs'  work,  and  arranging  the  matter  in  the 
form  which  best  suited  the  purpose  of  the  compiler.  Mr.  Bell  has  evidently 
thought  himself  under  no  restraint,  and  probably  did  not  think  that  the 
plaintiffs  were  entitled  to  any  copyright ;  and  if  that  which  he  did  could  be 
considered  as  lawful,  it  is  plain  that  no  protection  whatever  could  be  given  to 
any  work  in  the  nature  of  a  gazetteer,  dictionary,  road  book,  calender,  map 
or  any  other  work  the  subject  matter  of  which  is  open  to  common  observation 
and  inquiry ;  and  that  every  man  who  had  bestowed  any  amount  of  labor  or 
expense  in  collecting  and  arranging  the  information  requisite  for  the  produc- 
tion of  such  a  work,  might  immediately  on  its  publication,  be  deprived  of  the 
fruit  of  his  industry  and  ability.  Having  gone  carefully  through  all  the 
articles  commented  upon  in  the  argument,  and  several  others,  I  am  of  opinion 
that  the  defendant's  work  is,  to  a  very  considerable  extent,  a  piracy  of  the 
plaintiffs'  copyright.[l] 

To  what  extent  it  is  so  is  not  fully  or  accurately  ascertained  ;  and  it  appears 
to  me  that  there  are  parts  of  the  defendant's  work,  which,  in  a  publication  of 
this  nature,  may  justly  be  considered  as  original ;  certainly  there  are  parts 
which  are  not  taken  from  the  plaintiffs'  work,  and  as  to  which,  if  they  stood 

alone,  the  plaintiffs  would  have  no  right  to  an  injunction. 
[fL0]  "Under  these  circumstances,  the  difficulty  which  pressed  on  the 
mind  of  Lord  Eldon,  in  Mawman  v.  Tegg^a)  arises  in  the  present 
case.  What  was  true  in  that  case  cannot  be  altogether  denied  in  the  present ; 
"  that  notwithstanding  all  the  pains  which  have  been  used,  the  inquiry,  as  to 
how  much  has  been  pirated,  has  left  us  in  a  great  degree  to  conjecture,  or 
rather  we  are  left  to  conclude,  from  passages  which  are  shown  to  have  been 
copied  from  the  original  work,  how  much  more  has  been  so  copied."  And  if 
it  be  correct  to  say,  as  Lord  Eldon  appears  to  have  intimated,  that  the  court 
ought  not  to  grant  an  injunction  against  the  whole  or  the  pirated  parts  of  a 
work,  without  first  ascertaining,  either  by  its  own  inspection  or  otherwise, 
what  was  the  quantity  of  matter  pirated,  then  undoubtedly  it  would  follow 
that  an  injunction  ought  not  now  to  be  granted :  for  this  reason  only,  that 

(a)  2  Rum.  385. 

[1]  As  to  the  mode  of  comparing  the  two  works,  see  Sweet  v.  Maugham,  11  Sim.  51  ;  stated  in 
a  subsequent  note,  p.  14 
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though  a  considerable  part  of  the  work  appears  to  have  been  copied,  yet  as  the 
two  works  have  not  been  compared  in  every  part,  it  does  not  appear,  on  the 
whole,  how  much  has  beeu  copied,  or  on  the  whole,  what  part  of  the  defen- 
dant's work  with  regard  to  the  plaintiffs'  work  at  least,  can  be  considered  as 
original.  In  the  case  I  have  mentioned,  Lord  Eldon  made  a  very  special  or- 
der: but  I  cannot  help  entertaining  some  doubt,  whether  that  order  could 
have  been  acted  on  with  advantage  to  either  party.  [1 J  The  parties,  howev- 
er, did  not  prosecute  it,  and  the  report  adds,  the  suit  was  compromised  by  the 
payment  .of  a  considerable  sum  of  money  by  the  defendant  to  the  plaintiffs. 

1  conceive,  that  when  it  has  been  once  ascertained  that  the  defendant  has 
in  any  degree  violated  the  right  of  the  plaintiff,  the  nature  and  extent 
of  the  order  to  be  #made  must  depend  on  the  circumstances  of  the  [*J1] 
cases,  and  the  amount  and  extent  of  the  evidence  adduced.  The  pi- 
racy proved  may  be  so  inconsiderable,  and  so  little  likely  to  injure  the  plain- 
tiff, that  the  court  may  decline  to  interfere  at  all,  and  may  leave  the  plaintiff 
to  his  remedy  at  law  ;[2]  or  the  piracy  proved  may  be  extensive  in  a  greater 
or  less  degree, — such  as  to  leave  it  extremely  doubtful  whether  the  parts  not 
examined  are  in  any  degree  piratical,  or  such  as  to  make  it  more  or  less  pro- 
bable that  they  have  been  composed  in  the  same  manner,  collected  from  the 
like  sources  as  the  parts  which  have  been  examined,  and  are  in  an  equal  de- 
gree liable  to  the  charge  of  piracy. 

The  hardship  of  restraining,  or  doing  that  which  is  equivalent  to  restrain- 
ing the  whole  of  a  work,  when  part  of  it  consists  of  original  matter,  has  al- 
ways been  urged  in  cases  of  this  nature,  and  the  answer  which  is  given  by 
Lord  Eldon,  in  the  case  to  which  I  have  already  referred,  seems  conclusive : 
"If  the  parts  which  have  been  copied  cannot  be  separated  from  whose  which 
are  original  without  destroying  the  use  and  value  of  the  original  matter,  he 
who  has  made  an  improper  use  of  that  which  did  not  belong  to  him  must 
suffer  the  consequences  of  so  doing ;  if  a  man  mixes  what  belongs  to  him 
with  whaf  belongs  to  me,  and  the  mixture  be  forbidden  by  the  law,  he 
must  again  separate  them,  and  he  must  bear  all  the  mischief  and  loss  which 
the  separation  may  occasion.  If  an  individual  chooses  in  any  work  to  mix 
my  literary  matter  with  his  own,  he  must  be  restrained  from  publishing  the 
literary  matter  which  belongs  to  me;  and  if  the  other  parts  of  the  work  can- 
not be  separated,  and  if  by  that  means  the  injunction  which  restrained  the 

[1]  It  may  well  be  doubted  "  whether  that  order  could  have  been  acted  on  with  advantage  to 
either  party."  To  carry  out  its  provisions  must  have  been  attended  with  great  expense  ;  enough 
perhaps  to  absorb  the  value  of  the  matter  in  controversy  ;  with  the  certainty  that  each  party  must 
sustain  expenses  which  could  not  be  brought  into  the  general  costs  of  the  suit ;  and  with  the  un- 
certainty what  might  be  the  ultimate  disposition  of  tho  general  costs.  It  is,  therefore,  not  surpri- 
sing, when  we  examine  Lord  Eldon's  complex  and  embarrassing  order,  that  the  parties  were  will- 
ing to  come  to  a  compromise. 

[2]  Vide  2  Kent's  Cbmm.  363,  n.  6.,  where  Bell  v.  Whitehead,  iii  the  English  Chancery,  1839, 
is  referred  to.    2  Sim.  &  Stu.  10,  n.  1. 
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publication  of  my  literary  matter  prevents  also  the  publication  of  his  own 

literary  matter,  he  has  only  himself  to  blame."[L] 
[•12]       #In  cases  of  this  nature,  it  must  be  observed,  that  nothing  but  an 

injunction  can  sufficiently  protect  the  injured  party.  In  the  same 
case  Lord  Eldon  has  observed  that,  "  though  keeping  an  account  of  the  pro- 
fits may  prevent  the  defendant  from  deriving  any  profit,  as  he  may  ultimate- 
ly be  obliged  to  account  to  the  plaintiff  for  all  the  gains,  yet  if  the  work 
which  the  defendant  is  publishing  iu  the  meantime  really  affects  the  sale  of 
the  work  which  the  plaintiff  seeks  to  protect,  the  consequence  is,  that  the 
rendering  the  profits  of  the  former  work  to  the  complaining  party,  may  not 
be  a  satisfaction  to  him,  for  what  he  might  have  been  enabled  to  have  made 
of  his  own  work,  if  it  had  been  the  only  one  published ;  for  he  would  argue, 
that  the  profits  of  the  defendant,  as  compared  with  the  profits  which  he,  the 
plaintiff,  has  been  improperly  prevented  from  making,  could  only  be  in  the 
proportion  of  the  price  of  a  copy  of  the  one  book  to  the  price  of  a  copy  of 
the  other."  On  the  whole,  for  the  reasons  thus  stated,  it  appears  to  me,  that 
an  injunction  ought  to  be  granted,  whenever  it  appears,  by  sufficient  evi- 
dence, that  a  copyright  exists,  and  that  piracy  has  been  committed  to  an  ex- 
tent which  is  likely  to  be  seriously  prejudicial  to  the  plaintiff;  and  that  the 
extent  of  the  injunction  must  depend  on  the  amount  of  proof  and  the  nature 
of  the  work.  The  plaintiffs  in  the  present  case  ask  for  an  injunction,  to  re- 
strain the  defendant  from  publishing  the  whole  or  any  part  of  the  defend- 
ant's gazetteer.  As  it  appears  from  the  evidence  that  there  are  parts  of  the 
defendant's  gazetteer  which  are  not  borrowed  from  the  plaintiff's  work,  I  can- 
not grant  an  injunction  in  those  terms ;  and  it  becomes  a  question,  whether 
an  injunction  should  be  granted  in  general  terms  against  such  parts  as  have 
been  pirated,  or  whether  means  should  be  taken  to  ascertain  what  particular 

parts  have  been  pirated,  in  order  that  the  publication  of  those  particu- 
[*13]    lar  parts  may  be  'restrained.    Now  it  appears  to  me,  not,  it  must  be 

admitted,  by  absolute  proof  and  demonstration,  for  the  two  works 
have  not  been  examined  in  every  part,  but  upon  proof  and  demonstration  as 
to  part,  and  as  to  the  rest  by  strong  inference  and  presumption,  arising  from 
the  proof  given  as  to  those  parts  to  which  the  proof  applies,  and  from  the 
nature  of  the  work  and  the  circumstances  under  which  it  is  proved  to  have 
been  composed,  that  if  the  parts  pirated  were  taken  away,  though  some  ar- 
ticles would  remain  in  their  entirety,  yet  the  greater  number  would  be  left  in 
a  state  so  imperfect  and  incomplete,  that  the  defendant's  work  would  lose  its 
distinctive  and  useful  character  as  a  gazetteer. 

If  the  defendant  were  desirous  to  avail  himself,  as  he  has  an  undoubted 
right  to  do,  of  any  original  matter  of  his  own,  or  of  any  matter  which  he  has 
fairly  taken  from  other  sources,  he  would,  I  think,  be  under  the  necessity  of 

[1]  If  a  party  so  confounds  the  property  of  another  with  his  own,  that  the  line  of  distinction 
cannot  be  traced,  all  the  inconvenience  of  the  confusion  is  thrown  upon  him,  and  it  is  for  him  to 
distinguish  his  own  property,  or  lose  it    Hart  r.  Ten  Eyck,  3  Johns.  Ch.  Rep.  109. 
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recsmposing  his  work  for  the  purpose  of  separating  that  which  appears  to 
me  to  have  been  improperly  taken  from  the  plaintiffs'  work.  Lord  Eldon 
says,(a)  "  In  the  cases  which  have  come  before  me,  my  language  has  been, 
that  there  must  be  an  injunction  against  such  part  as  has  been  pirated,  but  in 
those  cases  the  part  of  the  work  which  was  affected  with  the  character  of  pi- 
racy was  so  very  considerable,  that  if  it  were  taken  away,  there  would  have 
been  nothing  left  to  publish  except  a  few  broken  sentences  ;"  and  it  was  be- 
cause the  evidence  before  him  did  not  enable  him  to  approach  sufficiently  to 
that  result,  that  he  made  the  particular  order  which  he  did  in  that  case. 

But  in  this  case,  having  availed  myself  of  the  evidence  which  has  been  so 
industriously  collected  during  the  long  time  that  this  motion  was  pen- 
ding, and  having  #read  with  great  care  all  the  affidavits  laid  before  me,  [*14] 
and  more  particularly  the  affidavits  of  Mr.  Holliday  and  Mr.  Cun- 
ningham, I  think  I  have  reasons  on  which  I  ought  judicially  to  act,  for  con- 
sidering, that  the  parts  of  the  works  which  have  been  examined  and  com- 
pared, afford  fair  indications  of  the  nature  and  character  of  those  parts  of  the 
works  which  have  not  yet  been  examined  and  compared  ;  and  it  appearing 
to-me,  under  these  circumstances,  that  if  the  parts  affected  with  the  character 
of  piracy  were  taken  away,  there  would  be  left,  I  cannot  say  nothing  but  a 
few  broken  sentences,  but  there  would  be  left  an  imperfect  work,  which  could 
not,  to  any  useful  extent,  serve  the  purposes  of  a  gazetteer,  I  thing  that  I 
ought  to  grant  an  injunction,  to  restrain  the  publication  of  the  parts  which  are 
pirated,  without  waiting  till  all  the  parts  which  have  been  pirated  can  be  dis- 
tinctly specified  ;  and  therefore  the  order  which  I  shall  make  will  be:  let  the 
defendaut,  his  agents,  servants  and  workmen  be  restrained  from  further  print- 
ing, publishing,  selling  or  otherwise  disposing  of  any  copy  or  copies  of  a  book 
called  "  A  New  and  Comprehensive  Gazetteer,"  &c,  containing  any  articles 
or  article,  passages  or  passage,  copied,  taken  orcolorably  altered  from  a  book  call- 
ed "The  Topographical  Dictionary  of  England,'*  published  by  the  plaintiffs.[l] 

(a)  2  Rues.  399. 

[1]  "  A  copyright  may  exist  in  part  of  a  work,  without  having  an  exclusive  right  to  the  whole. 
Gray's  Poems  were  collected  and  published,  with  additional  pieces,  by  Mason  ;  an^  Lord  Bath u rat 
protected,  by  injunction,  the  unauthorized  publication  of  the  additions.  So,  Lord  Hardwick*  res- 
trained a  defendant  from  printing  Milton's  Paradise  Lost,  with  Dr.  Newton's  notes. — A  person  can- 
not under  the  pretence  of  quotation,  publish  either  the  whole,  or  any  material  part  of  another's 
work  ;  but  he  may  use,  what  is  in  all  cases  very  difficult  to  define,  fair  quotation.  A  man  may 
adopt  part  of  the  work  of  another.  The  quo  animo  is  the  inquiry  in  these  cases.  The  question  is, 
whether  it  be  a  legitimate  use  of  another's  publication,  in  the  exercise  of  a  mental  operation,  de- 
serving the  character  of  an  original  work.  If  an  encyclopedia  or  review  should  copy  so  much  of 
a  book,  as  to  serve  as  a  substitute  for  it,  it  becomes  an  actionable  violation  of  literary  property, 
even  without  the  animut  furandi.  If  so  much  be  extracted  as  to  communicate  the  same  know- 
ledge as  the  original  work,  it  is  a  violation  of  copyright.  It  must  not  be  in  substance  a  copy.  An 
encyclopedia  must'  not  be  allowed  by  its  transcripts,  to  sweep  up  all  modern  works.  It  would  be  a 
recipe  for  completely  breaking  down  literary  property."  2  Kent's  Comm.  381,  382, 383,  and  cases 
there  cited.  See  also  Campbell  v.  Scott,  11  Sim.  31,  from  the  judgment  in  which  case.,  some  ex- 
tracts will  be  found  in  the  Editor's  note,  3  Myl.  &  Cr.  728,  where  he  is  made  to  cite  a  book  which 
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f#15]  'Thompson  v.  Byrom. 

1839:  February  16,  23,  25. 

An  answer  filed  on  the  morning  on  which. a  motion  is  made  to  extend  the  common  injunction  is 
not  sufficient  to  prevent  its  being  extended. 

A  bill  stated,  that  judgment  had  been  obtained  at  law,  and  prayed  an  injunction  to  stay  execution  ; 
the  court  of  law  afterwards  set  aside  the*  judgment,  and  let  in  the  defendant  at  law  to  plead  ; 
a  motion  being  made  to  extend  the  common  injunction  to  stay  trial  was  under  these  circumstan- 
ces, refused. 

On  the  16th  of  February,  a  motion  was  made  to  extend  the  common  in- 
junction to  stay  trial,  when  the  answer  of  the  defendant,  which  had  been 
filed  that  morning,  was  shown  as  cause  and  allowed  by  the  Master  of  the 
Rolls. 

Exceptions  were  afterwards  taken  to  the  answer,  and  one  was  allowed  ; 
and  on  the  23d  of  Februaryy  the  motion  to  extend  the  common  injunction 
was  renewed.  Notice  of  trial  of  the  cause  had  been  given  for  the  18th  of 
February,  and  it  was  now  objected  on  the  part  of  the  defendant,  (hat  the 
plaintiff,  applying  on  the  ere  of  trial,  came  too  late  and  was  not  entitled  to 
extend  the  injunction ;  Blacoe  v.  Wilktn$<m,{a)  Field  v.  Beaumont. (b) 

Mr.  Pemberton,  for  the  plaintiff. 

Mr.  Bazalgette)  for  the  defendant. 

The  Master  op  the  Rolls  on  that  ground  refused  the  application,  but 
without  costs. 


On  the  25th  of  February  Mr.  Pemberton  obtained  leave  to  mention  the 
case  again,  for  the  purpose  of  bringiug  the  following  authorities  to  the  atten- 
tion of  the  court,  viz.  Whitehouse  v.  Hiclcman^c)  lbbottson  v.  Booth,{d) 
Munnings  v.  Adamson.(e) 

has,  as  yet,  no  existence,  viz :  5  Edw.  Ch.  Rep.  As  to  the  frame  of  the  bill,  or  affidavit,  on  which 
an  injuncton  is  sought,  and  the  subsequent  proceedings,  Shadwell,  V.  C  ,  on  a  motion  to  dissolve 
an  injunction  granted  ex  parte,  stated:  u  As  long  as  I  remember  the  court,  it  never  has  been 
thought  necessary  for  a  party  who  complains  that  his  copyright  has  been  infiiuged,  to  specify, 
either  in  his  bill  or  his  affidavit,  the  parts  of  the  defendant's  work  which  he  thinks  have  been  pirated 
from  his  work  ;  but  it  has  been  always  considered  sufficient  to  allege,  generally,  that  the  defen- 
dant's work  contains  several  passages,  which  have  been  pirated  from  the  plaintiff's  work  ;  and  to 
verify  the  rival  works  by  affidavit  Then,  when  the  injunction  has  been  moved  for,  the  Iwo  works 
have  been  brought  into  court,  and  the  counsel  have  pointed  out  to  the  court  the  passages  which 
they  rely  upon  as  showing  the  piracy.  As  it  is  quite  plain  that  an  injury  has  been  done  by  the  de- 
fendants, I  shall  continue  the  injunction  as  it  now  stands,  and  let  the  plaintiffs  bring  such  action  as 
they  may  be  advised.  I  shall  not  fix  any  time  for  bringing  the  action  ;  but,  in  order  to  guard 
against  delay  in  commencing  or  proceeding  with  it,  I  shall  give  each  party  liberty  to  apply."  Sweet 
v  Maugham,  11  aim.  51.  See  further  2  Russ.  405,  n.  I.  2  Sim  &  Stu.  10,  n.  1.  Saunders  v. 
Smith,  3  Myl.  &  Cr.  71 1,  728,  n.  1,  736,  n.  1,  737,  n.  1.  Bramwell  v.  Hal  comb,  id.  737.  Grey  v. 
Russell,  1  Story's  Rep.  11. 

(a)  13  Ves.  454.     (b)  3  Mad.  102.  S.  C.  1  Swan.  204.    (c)  1  Sim.  &  Stu.  102.     (rf)  Id.  103. 

(e)  1  Sim.  510.;  1  Smith's  Ch.  Pract.  613.  [The  authority  of  Munnings  v.  Adtrmson,  is  ques- 
tioned by  Wigram,  V.  C.  who,  speaking  to  the  case  of  Thompson  v.  Byrom,  says,  ••  I  do  not  find 
that  Lord  Langdale,  in  that  case,  followed  or  had  occasion  to  follow,  the  precedent  of  Munnings 
V.  Adamson"    Scotsonv.  Gaury,  1  Hare,  102.] 
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*Mr.  Bazalgette,  contra,  in  addition  to  the  point  previously  relied  |*16] 
on  by  him,  insisted  that  the  plaintiff  now  attempted  to  make  out  a  case 
different  from  that  stated  on  the  record,  for  the  bill  stated  "  that  the  defendant 
had  proceeded  to  judgment  and  threatened  to  sue  out  execution,"  and  it  prayed 
an  injunction  to  restrain  the  defendant/rom  issuing  execution.  That  it  had 
happened,  however,  that  the  Court  of  Queen's  Bench  had  set  aside  the  judg- 
ment, which  had  been  obtained  by  default,  and  had  permitted  the  defendant 
in  the  action  to  plead ;  that  the  defendant  now  sought  to  restrain  the  plain- 
tiff at  law  from  proceeding  to  trial,  which  was  inconsistent  with  the  frame 
of  his  bill,  which  only  sought  to  restrain  execution.  ^ 

The  Master  of  the  Rolls  : — I  was  mistaken  in  thinking,  that  an  an- 
swer filed  on  the  day  on  which  the  motion  was  made,  was  sufficient  to  pre- 
vent the  extension  of  the  common  injunction  ;  1  believe  I  ought  to  have  re- 
quired it  to  be  shown,  that  the  answer  had  been  filed  at  least  on  the  previous 
evening.  It  appears  from  the  cases  cited,  that  to  prevent  a  serious  injury,  the 
court  will  sometimes  look  into  the  answer  to  see  if  it  is  sufficient,  and  be  go- 
verned by  its  own  opinion. 

In  this  case  I  must  refuse  the  application,  in  consequence  of  the  statement 
in  the  bill  which  has  been  referred  to  by  the  defendants  counsel.[l] 

[1]  It  is  not  the  practice  of  the  court  to  look  into  the  answer  to  an  injunction  bill,  for  the  pur- 
pose of  determining  whether  the  answer  is  sufficient,  without  exceptions  having  previously  been 
taken  thereto,  notwithstanding  the  answer  may  be  filed  so  near  the  day  of  trial,  that  it  is  probable 
the  trial  will  be  had  before  the  proceedings  can  be  stayed  by  the  result  of  a  reference  in  the  usual 
coarse.  If  the  .answer  were  a  mere  pretence  and  evasive,  it  might  be  otherwise.  If,  in  such  case, 
the  answer  is  excepted  to  for  insufficiency,  the  court  will  look  into  the  exceptions  and  the  answer, 
instanter,  without  referring  them.  Scotson  v.  Oaury,  1  Hare,  99.  In  that  case,  Wigram,  V  C, 
says,  (p.  104,)  "  The  facility  with  which  the  court  allows  injunctions  to  be  obtained  to  stay  pro- 
ceedings at  law  is  such,  that  it  is  bound  to  look  at  its  practice  with  strictness.  The  plaintiff  files 
his  bill,  which  it  maybe  impossible  that  the  defendant  should  answer  in  the  time  prescribed  by  the 
practice  of  the  court.  At  the  expiration  of  that  lime,  the  common  injunction  issues  as  of  course, 
and  the  plaintiff  is  at  liberty  to  move  upon  an  affidavit,  which,  by  the  practice  of  the  court,  the 
defendant  is  not  allowed  to  answer,  to  extend  the  common  injunction  to  stay  trial.  The  court, 
therefore,  is  bound  to  see  that  the  plaintiff,  who  claims  the  benefit  of  such  a  practice,  shall  give 
the  defendant  the  benefit  of  every  safeguard  which  has  been  established  for  his  protection." 
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[*17]  *Hobson  v.  Bell.    Glynn  v.  Bell. 

1839  :  February  18,  19,  25. 

On  a  purchase  from  a  mortgagee,  of  a  fund  standing  in  the  name  of  trustees,  it  is  not  an  essential 
blot  on  the  title,  that  notice  of  the  incumbrance  was  not  given  to  the  trustees,  if  it  can  be  shown, 
that  no  subsequent  incumbrancer  has  given  notice. 

Whether  the  title  to  a  trust  fund  is  bad,  where  in  consequence  of  the  death  of  trustees,  information 
cannot  be  obtained  from  them  of  the  incumbrances  of  which  they  had  received  notice  ?    Quere. 

A  sale  was  made  by  a  mortgagee  under  a  power,  subject  to  certain  special  conditions  (stated  in 
the  text:)  Held,  that  they  were  not  of  such  a  depreciating  character  as  to  invalidate  the  sale. 

All  objections  to  a  ttt  were  to  be  taken  within  tweuty-one  days  from  the  delivery  of  the  abstract, 
or  be  deemed  waived,  and  time  was,  in  that  respect,  to  be  considered  the  essence  of  the  con- 
tract :  Held,  that  the  twenty-one  days  did  not  begin  to  run,  until  a  perfect  abstract  had  been 
delivered. 

A  mortgagee  had  a  power  of  sale  in  case  of  defautt  being  made  in  payment  of  mortgage  money  : 
Held,  that  the  unsupported  solemn  declaration,  under  the  5  &  6  W.  4,  c.  62,  of  the  mortgagee 
alone,  of  a  default  having  been  made,  was  not  sufficient  evidence  of  that  fact,  as  between  ven- 
dor and  purchaser. 

The  certificate  of  a  stockbroker,  of  a  fund  standing  in  the  bank,  held  insufficient  evidence  of  that 
fact  as  between  vendor  and  purchaser. 

This  suit  was  instituted  by  a  vendor  against  a  purchaser,  for  the  specific 
performance  of  a  contract  for  the  purchase  of  a  reversionary  interest  in  a  sum 
of  3000/.  consols. 

It  appeared  that  William  Welch,  by  his  will  dated  in  1798,  gave  to  three 
trustees  certain  property,  in  trust  for  sale,  and  to  invest  the  produce  in  the  3 
per  cents,  and  to  place  the  same  to  the  stock  then  standing  in  his  name  in 
the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  and  apply 
the  same  in  the  manner  thereinafter  mentioned.  The  trusts  thereof  (as  de- 
termined by  the  court  on  this  occasion)  were  for  the  testator's  widow,  Ruth 
Welch ;  for  life,  with  remainder  to  William  Welch,  the  son,  absolutely. 
The  testator  appointed  his  three  trustees  and  Ruth  Welch  his  executors. 

By  an  indenture  dated  the  25th  of  March,  1822,  made  between  Wil- 
1*18]  Ham  Welch  of  the  one  part  and  William  "Hobson  of  the  other  part,  af- 
ter reciting  the  will  and  death  of  the  testator,  the  proof  of  his  will  by 
all  his  executors,  and  that  the  testator  at  the  time  of  his  decease  was  possess- 
ed of  3000Z.  3  per  cent,  imperial  bank  annuities,  standing  in  his  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  and  then 
standing  in  the  name  of  Thomas  Plant  as  surviving:  trustee  under  the  will  of 
the  testator  William  Welch,  William  Welch  mortgaged  his  reversionary  in- 
terest in  the  3000Z.  imperial  bank  annuities  for  securing  1310/.  13$.  stated  to 
be  due  upon  a  judgment  obtaiued  by  William  Hobson  in  1817.  The  mort- 
gage was  made  subject  to  a  proviso  for  redemption  on  payment  of  the  princi- 
pal, hy  half  yearly  instalments  of  35/.,  with  interest  at  5  per  cent.  The  deed 
contained  a  power  enabling  the  mortgagee,  his  executors,  &c,  in  case  of  non- 
payment of  any  of  the  said  instalments  or  of  the  interest,  to  sell  the  rever- 
sionary interest,  either  by  public  auction  or  private  sale,  for  such  price  as 
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could  reasonably  be  gotten  for  the  same,  and  upon  payment  of  the  purchase 
mone^  to  give  proper  receipts  for  the  same,  which  it  was  declared  should  be 
good  discharges  to  the  purchasers,  who  should  not  be  answerable  for  any 
loss,  misapplication  or  non-application  thereof;  and  out  of  the  money,  after 
paying  the  expenses,  the  mortgagee  was  to  retain  the  principal  sum  of  1310/. 
13s.  and  all  interest  then  unpaid,  and  to  pay  the  residue  to  the  mortgagor. 

William  Hobson  died  in  August,  1831,  and  the  plaintiff,  Anne  Hobson, 
was  his  executrix. 

Default  (as  was  alleged  by  the  plaintiff)  having  been  made  in  payment  of 
the  instalments,  the  plaintiff  put  up  for  sale,  by  auction,  the  reversionary 
interest  in  the  3000/.,  which  was  described  as,  3000/.  being  part  of 
"  *3100/.  three  per  cent,  consolidated  bank  annuities  standing  in  the    [*19] 
books  of  the  Bank  of  England  in  the  names  of  trustees  under  the  will 
of  Mr.  William  Welch,  deceased. 

The  property  was  not  sold,  but  was  purchased  by  private  contract  by  the 
defendants  on  the  13th  of  October,  1835,  subject  to  certain  special  conditions 
of  sale. 

The  fourth  condition  of  sale  was  as  follows :  "  The  vendor  shall  deliver  an 
abstract  of  title  to  the  purchaser,  or  his  solicitor,  within  two  days  of  the  day 
of  sale,  to  the  stock  in  question,  and  all  and  every  objection  to  the  title  shall 
be  made  and  communicated  in  writing  to  the  vendor's  solicitor  within  twenty- 
one  days  after  the  delivery  of  the  abstract,  and  if  the  same  be  found  valid 
the  vendor  shall  be  at  liberty  to  rescind  the  contract  on  returning  to  the  pur- 
chaser his  deposit  money ;  but  all  and  every  objection  to  the  title  not  so  taken 
and  communicated  within  such  period  of  twenty-one  days  from  the  delivery 
of  the  abstract  aforesaid  shall  be  deemed  waived  and  in  this  respect,  time 
shall  be  considered  the  essence  of  the  contract." 

There  were  further  conditions,  to  the  effect  that  the  purchaser  should  not 
require  any  other  person  than  the  vendor  to  join  in  the  assignment,  that  all 
copies  of  deeds,  &c.,  -should  be  obtained  at  the  expense  of  the  purchaser,  that 
any  mis-statement,  (fee,  should  not  annul  the  sale  but  should  be  the  subject 
of  compensation  ;  and  that  on  the  purchasers  failing  to  comply  with  the  con- 
ditions, a  resale  might  be  made,  and  that  the  deficiency  should  be  made  good 
by  the  purchaser. 

Within  the  two  days  from  the  day  of  sale,  the  vendor's  solicitor  delivered 
an  abstract  of  title,  in  which,  however,  material  portions  of  the  will  of 
the  testator  were  *omitted,  and  which  was  also  imperfect  in  other  par-  [*20] 
ticulars.  The  only  evidence  of  the  identity  of  the  stock  was  the  certifi- 
cate of  a  stockbroker,  that  there  was  then  standing  in  the  bank  books  the 
sum  of  3100/.  in  the  joint  names  of  the  three  trustees  of  the  will  of  the  tes- 
tator ;  and  the  only  evidence,  of  such  a  default  in  payment  as  to  give  the  exe- 
cutrix of  the  mortgagee  power  to  sell,  was  the  solemn  declaration  of  the  exe- 
cutrix herself  under  the  5  &  6  W.  4,  c.  6%  that  the  sum  of  1310/.  13*.  with 
interest  from  the  date  of  the  mortgagee,  except  the  first  quarterly  payment, 
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was  then  due  on  that  security.  The  three  trustees  of  the  testator's  will  were 
stated  to  be  dead,  and  a  Mr.  Plant  was  stated  to  be  the  survivor,  but  ft  evi- 
dence was  produced  as  to  these  facts,  except  the  recital  in  the  mortgage  deed. 

A  bill  being  afterwards  filed  by  the  vendor  for  the  specific  performance 
of  the  contract ;  a  reference  was  then  made  to  the  Master  as  to  the  title,  who 
reported  that  the  plaintiff  had  made  out  a  good  title  to  the  property,  and  that 
the  plaintiff  had  delivered  a  perfect  abstract  previous  to  the  filing  of  the  bill. 

The  defendant  took  exceptions  to  this  report,  which  now  came  on  for  argu- 
ment. 

Mr.  Pemberton,  Mr.  Blunt  and  Mr.  Joseph  Humphry,  in  support  of  the 
exceptions. 

Mr.  Kinder sley  and  Mr.  Rudall,  contra. 

Several  questions  arose  on  the  argument  of  these  exceptions  of  which  the 
following  were  the  principal : 

First  whether  the  declaration  of  the  plaintiff  was  sufficient  proof  of 

[*21]    the  power  of  sale  having  become  *exercisable,  it  being  said  that  the 

declaration  of  the  party  interested  was  insufficient.    In  answer  to  this 

Corder  v.  Morgan,(a)  Clay  v.  Sharpe(b)  were  cited,  in  which  cases  it  was 

observed  a  similar  objection  might  have  been,  but  was  not,  raised. 

Secondly,  whether  the  certificate  of  the  stockbroker  was  sufficient  evi- 
dence of  the  stock  being  then  standing  in  the  bank,  and  whether  the  recital 
in  the  mortgage  deed  was  sufficient  evidence  of  the  identity  of  the  stock  and 
of  the  trusts  on  which  it  was  held.  On  this  point  it  was  observed,  that  it 
was  the  present  practice  of  the  Bank  of  England  to  allow  no  information  to 
be  given  as  to  the  amount  of  stock  in  their  books. 

Thirdly,  it  was  objected  by  the  purchaser,  that  as  the  priorities  of  incum- 
brancers, on  trust  funds,  depended  on  the  order  in  which  they  gave  notice  to 
the  trustees;  and  as  the  trustees  of  the  will  were  dead,  it  was  now  impossi- 
ble for  the  purchaser  to  ascertain  whether  the  trustees  had  received  notice  of 
any  other  incumbrances  besides  that  of  the  plaintiff;  that  the  plaintiff's  title 
was  therefore  necessarily  bad,  or  so  doubtful  that  the  court  would  not  force 
it  on  a  purchaser,  Price  v.  Strarige.(c) 

Fourthly,  it  was  said,  that  the  conditions  of  sale  were  so  depreciating  as 
to  amount  to  a  breach  of  trust.(rf)  Ord  v.  Noel(e) 

Fifthly,  the  plaintiff  insisted,  that  it  was  not  competent  for  the  purchaser 
to  insist  on  any  objection  to  the  title  which  had  not  been  communicated  in 

writing  within  twenty-one  days  from  the  delivery  of  the  abstract. 
[#22]       'Sixthly,  it  was  argued  on  behalf  of  the  defendant,  that  supposing 
the  court  to  entertain  any  of  the  objections  raised,  the  vendor,  who 
was  here  a  plaintiff,  would  not  be  entitled  to  any  further  inquiry  as  to  the 
title ;  on  this  Fildes  v.  H6oker,(g)  Portman  v.  MUl{h)  were  cited. 

(a)  18  Yes.  344.  (6)  2  Sag.  Vend.  337. .  (e)  6  Mad.  164.  (d)  9  Jannan's  Byth.  406,  note.  (6) 
.    (e)  3  Mad.  438.  (g)  2  Mer.  429.  (a)  1  Rom.  &  M.  696. 
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February  19. — The  Master  op  the  Rolls,  as  to  the  first  objection, 
said  that  the  power  of  sale  arose  in  the  event  of  default  being  made  in  pay- 
ment of  the  instalments,  the  only  evidence  of  which  was  the  unsupported 
declaration  of  the  plaintiff,  an  interested  party ;  that  the  case  cited  did  not 
apply,  and  that  in  the  absence  of  an  authority,  he  could  not  hold  that  there 
was  sufficient  evidence  that  the  event  had  happened  on  which  the  right  of 
exercising  the  power  of  sale  was  to  arise. 


February  25. — The  Master  op  the  Rolls  (at  the  conclusion  of. the 
arguments  on  the  other  points)  said,  the  principal  question  which  I  have  to 
decide  is,  whether  this  matter  is  to  be  referred  back  to  the  Master. 

The  defendant  has  raised  many  objections  to  the  title,  and  alleges  that 
their  nature  and  the  conduct  of  the  plaintiff  with  regard  to  them  are  such, 
as  to  disentitle  her  to  the  indulgence  of  a  farther  inquiry. 

With  regard  to  all  those  objections,  I  am  certainly  of  opinion  that  the 
plaintiff  has  not  performed  that  which  was  her  duty.  In  the  first  place,  I 
think  she  has  not  done  what  she  ought,  in  respect  of  proving  the  indentity 
of  the  stock :  it  is  impossible  to  rely  on  the  certificate  of  a  stock- 
broker, as  the  only  evidence  for  the  *purpose  of  showing  that  the  [*23] 
stock  is  standing  in  the  name  of  certain  trustees.  It  is  not  easy  to 
connect  the  30002.  imperial  stock  stated  in  the  deed  (supposing  the  deed  to 
be  evidence  that  there  was  3000Z.  imperial  stock,)  with  the  stock  standing  in 
the  name  of  the  testator  at  the  time  of  his  death,  and  which  it  is  alleged 
was  subsequently  converted  into  3100/.  three  per  cents.  I  think  the  pur- 
chaser was  entitled  to  evidence  of  the  identity  of  the  stock,  and  also  that  it 
was  subject  to  the  trusts  of  the  will,  for  on  that  the  vendor's  title  depends : 
this  not  having  been  produced,  the  defendant  is  entitled  to  further  evidence 
on  that  point. 

With  respect  to  the  trustees,  and  the  notice  given  to  them,  this,  undoubt- 
edly, is  a  question  of  very  great  magnitude ;  and,  whenever  it  comes  to  be 
decided,  it  must  be  decided  after  the  most  careful  consideration.  I  do  not, 
however,  understand,  that  in  a  transaction  of  this  kind,  it  is  an  essential 
part  of  the  title  of  the  vendor  to  show  that  notice  has  been  given  to  the  trus- 
tees of  the  fund  ;  such  notice  is  important,  in  order  to  prevent  a  subsequent 
purchaser  or. incumbrancer  from  obtaining  priority  ;[1]  but  if  no  other  pur- 
chaser or  incumbrancer  has  given  notice,  then  it  does  not  appear  to  me  to  be 

[1]  Vide  Dearl  v.  Hall,  and  Loveridge  v.  Cooper,  3  Rubs.  160,  n.  1.  Foster  v.  Har greaves, 
1  Keeo,  287.  Timson  v.  Ramsbottom,  2  Keen,  35,  49,  n.  1 ;  53,  n.  2.  Foster  v.  Black  stone,  1 
Myl.  &  K.  297.  Jones  v.  Jones,  8  Sim.  643.  Meux  y.  Bell,  1  Hare,  73.  Meek  v.  Kettlemell, 
id.  473.  1  Keen,  169  n.  1.  2  Sim.  263  n.  1.  It  is  not  necessary  to  giro  notice  of  an  equitable  in- 
cumbrance to  more  than  one  of  several  trustees  aof  the  property,  so  long  as  the  circumstances  of 
the  case  remain  unaltered  by  the  death  of  that  trustee,  or  his  continuing  to  act  as  such  trustee  or 
otherwise.  Meux  v.  Bell,  ubi  supra.  A  valuable  extract  from  this  case  will  be  found  in  the  Edi- 
tor's note,  2  Keen.  49. 
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material  that  the  plaintiff  has  given  no  such  notice  of  his  deed.  .  The  ob- 
ject of  notice  is  to  exclude  a  subsequent  purchaser  and  incumbrancer  on  the 
fund  :  and  if  it  can  be  shown  that  no  subsequent  party  has  come  in,  then 
the  fact  that  notice  has  not  been  given,  would  not,  as  it  seems  to  me,  be  an 
essential  blot  on  the  title.  It  is,  however,  necessary  that  full  means  should 
be  afforded  of  most  carefully  inquiring  whether  notice  has  or  has  not  at  any 
time  been  given  to  the  trustees ;  hence  it  becomes  important  to  know,  who 
were  the  persons  filling  the  character  of  trustees  from  time  to  time. 
[*24J  This  has  not  been  shown,  neither  has  the  time  *when  the  several  trus- 
tees'died  been  proved,  nor  who  was  the  survivor.  It  is  said  that  this 
proof  is  not  necessary,  be  cause  an  application  was  made  by  the  purchaser  to 
the  party  who  was  stated  by  the  vendor  to  be  the  representative  of  the  last 
surviving  trustee.  The  application  was  naturally  made  to  the  person  point- 
ed out  by  the  vendor,  but  that  byno  means  renders  it  unnecessary  to  ascer- 
tained that  the  representation  was  really  correct  No  evidence  whatever  has 
been  given  that  Plant  was  the  surviving  trustee ;  if  he  was  not,  the  title,  so 
far  as  it  depends  on  that  matter,  is  good  for  nothing. 

With  regard  to  the  breach  of  trust  which  is  alleged,  I  cannot  say  that 
I  very  satisfactorily  follow  the  argument  which  has  been  used  on  that  subject 
nor  can  I  say  that  these  conditions  of  sale  are  of  such  a  depreciating  char- 
acter as  to  amount  to  a  breach  of  trust,  or  constitute  an  objection  to  this  title. 
By  the  conditions  of  sale  the  vendor  was  to  deliver  an  abstract  of  title  to 
the  purchaser,  within  two  days  from  the  day  of  sale ;  an  abstract  was  de- 
livered within  that  time,  which  was  imperfect,  not  only  in  the  particulars  ad- 
verted to  on  a  former  occasion,  but  plainly  imperfect  in  most,  if  not  all,  of 
the  particulars  mentioned  in  the  third  exception  to  the  Master's  report.  To 
say  that  the  time  for  making  objections  should  run  from  the  time  of  deliver- 
ing that  imperfect  abstract,  from  which  it  could  not  be  ascertained  what  ob- 
jections there  might  be,  appears  to  me  extremely  unreasonable.  The  objec- 
tions could  only  be  taken  when  a  proper  opportunity  had  been  given  for 
taking  them,  or  when  a  perfect  abstract  had  been  furnished  to  the  purchaser, 
and  such  an  abstract  has  not  yet  been  delivered.  By  the  conditions,  all  ob- 
jections 10  the  title  are  to  be  made  within  twenty-one  days  from  the 
[*25]  delivery  of  the  abstract,  that  is,  'within  twenty-one  days  from  a  time 
which  has  not  yet  arrived ;  the  conditions  also  provide,  that  all  objec- 
tions not  so  taken  within  such  period  of  twenty-one  days  from  the. delivery 
of  the  abstract  shall  be  deemed  waived,  and  that  time  shall  be  considered  the 
essence  of  the  contract,  as  to  the  waiver  of  objections  not  taken  within  that 
time.  It  appears  to  me,  that  upon  the  construction  of  these  conditions,  and 
having  regard  to  the  abstract  delivered,  time  cannot  be  considered  as  having 
been  made  of  the  essence  of  the  contract.[l] 

[1]  It  is  competent  for  parties  to  make  time  of  the  essence  of  the  agreement  Benedict  v. 
Lynch,  1  Johns  Cli.  Rep  370.  Neither  from  the  statement  of  the  facts,  in  the  case  in  the  text, 
nor  from  the  judgment  of  the  Master  of  the  Rolls,  does  it -clearly  appear,  how,  upon  the  construe- 
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The  plaintiff  I  consider  to  have  acted  wrong:  she  has  refused  to  produce 
the  evidence  which  appears  to  me  ought  to  have  been  produced  ;  but  on  the 

tion  of  the  conditions  of  sale,  time  was  not  to  be  considered  as  of  the  essence  of  the  contract. 
The  real  question  was,  from  what  period  were  the  twenty-one  days  for  objecting  to  the  title  to 
be  computed  ?     And  the  answer  ie  satisfactory  ;  from  tbe  delivery  of  such   an   abstract  as  the 
court  would  deem  sufficient.  %  An  imperfect  abstract  is  no  abstract  at  all     For  aught  that  appears, 
this  might  have  been  a  case  in  which  it  would  have  been  competent  for  the  vendee  to  put  an  end 
to  the  contract,  after  due  notice.     Taylor  v.  Brown,  post  180.     In  a  case  in  which  the  conditions 
of  sale  provided  that  all  objections  to  the  title  disclosed  by  the  abstract,  not  taken  within  a  certain 
time  after  delivery  of  the  abstract  to  the  purchaser  must  be  deemed  to  be  waived ;  it  was  held, 
that  the  time  for  objecting  was  not  to  be  computed  from  the  time  of  the  delivery  of  an  imperfect 
abstract ;  and  that  the  purchaser  was  not  precluded  from  taking  an objection  which  arose  out  of 
evidence  called  for  before  the  expiration  of  tile  time  fixed.    The  sale  in  this  case  took  place  under 
a  decree     The  abstract  stated  that  the  person  at  whose  death  the  sale  was  to  be  made,  proved 
the  will  of  I  he  testator,  but  it  did  not  state  the  pleadings  in  the  cause,  or  whether  that  person  was 
living  or  dead;  it  was  held,  that  this  was  not  a  sufficiently  distinct  intimation  to  the  purchaser  that 
the  time'  of  sale  had,  without  any  sufficient  ground,  been  anticipated.     In  his  judgment  in  this 
caae,  Wigram,  V.  C,  says :    "  The  abstract  does  not  contain  the  pleadings  in  the  cause  ;  the 
pleadings  were  called  for  by  the  purchaser's  counsel  on  the  12th  of  March,  before  the  expiration 
of  the  twenty-one  days ;  and  on  the  5th  of  April,  after  the  expiration  of  that  time,  the  vendors' 
solicitors  tender  the  brief  for  inspection  at  their  office.     If  it  has  in  truth  been  out  of  the  inspec- 
tion of  these  pleadings  that  the  objection  has  arisen,  it  would  be  impossible  for  the  vendors  suc- 
cessfully to  contend  that  it  was  not  competent  to  the  purchaser,  after  the  twenty-one  days,  to, in- 
sist upon  an  objection  to  the  title  arising  out  of  tbe  inspection  of  a  document  which  had  been 
called  for  within  that  time.     But  this  is  the  state  of  the  case  between  the  parties,  unless  the  con- 
tents of  the  abstract  are  such  as  to  deprive  the  purchaser  of  any  argument  founded  upon  the  dif- 
ference of  the  information  disclosed  by  the  abstract.    The  court  must  anxiously  protect  the  pur- 
chaser.   The  question  must  be,  whether  as  a  conclusion  of  fact,  the  court  is  satisfied  the  pur- 
chaser intended  to  waive  and  has  waived  his  objection  to  this  defect  in  the  title.     And  in  a  ques- 
tion between  tbe  purchasers  and  vendors  only,  I  'cannot  bold  that  he  has  done  so,  unless  the  con- 
tents of  the  abstract  are  such  as  clearly  to  raise  the  present  objection.     It  was  by  the  pleadings 
[in  the  cause  in  which  the  decree  was  made,  under  which"  the  defendant  purchased,]  and  only  by 
the  pleadings,  that  the  defect  in  the  title  really  appeared.    But  in  truth  the  abstract  does  not 
state  that  the  widow  survived  the  testator,  except  incidentally  in  stating  another  fact,— the  probate 
of  the  wHI ;  and  the  decree  as  abstracted,  purports  duly  to  carry  into  effect,  not  to  vary,  the 
trusts  of  tbe  will  as  expressed  therein.     In  these  circumstances,  and  looking  at  the  evidence  be- 
fore me,  1  think  myself  bound  to  hold,  in  a  question  between  the  vendors  and  purchasers  before 
conveyance,  that  the  abstract  does  not  so  point  to  the  facts  out  of  which  the  present  objection 
arises,  that  I  can  consider  the  purchaser  as  having  waived  it    The  abstract  itself  did  not  raise 
the  objection,  and  if  it  did,  the  objection  is  established  by  the  evidence  which  the  purchaser  called 
for  before  the  twenty-one  days  expired."     Black  low  v.  Laws,  2  Hare,  40.    The  cases  of  Tanner 
v.  Smith,  10  Sim.  410,  and  MorUy  v.  Cook,  2  Hare,  106,  have  a  very  important  bearing  upon 
the  present  topic.     For  a  very  full  statement  of  the  latter  case,  see  the  Editor's  note  10  Sim.  412, 
a.  2.  Where  in  a  contract  for  the  sale  of  land,  a  day  is  fixed  for  the  conveyance  of  the  property, 
if  the  vendee  wishes  to  object  to  the  title  he  must  give  notice  of  his  objections  a  reasonable  time 
previous  to  the  day  fixed  for  making  the  conveyance,  to  enable  the  vendor  to  remove  the  objec- 
tions to  the  title  and  to  make  the  conveyance  at  tbe  time  specified,  or  a  Court  of  Equity  may 
consider  a  strict  performance  of  the  contract  on  the  specified  day,  as  waived ;  and  where  the 
vendor  has  not  been  guilty  of  gross  negligence  m  perfecting  his  title,  equity  may  decree  a  speci- 
fic performance,  upon  a  bill  filed  by  him,  although  the  title  was  not  perfected  on  the  specified  day ; 
unless  the  time  of  perfecting  the  title  m  by  the  terms  of  the  contract,  made  an  essential  part  of 
the  agreement.     More  v.  Smtdburgh,  8  Paige,  601. 
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whole,  the  plaintiff  is  not,  in  roy  opinion,*  to  be  precluded  from  having  a  fur- 
ther inquiry,  if  she  thinks  she  can  produce  sufficient  evidence  to  remove  the 
objections  which  have  been  raised  to  the  title.[2J 


Wordsworth  i?.  Wood. 


1839 :  April  13, 17. 

A  testator  gave  to  his  wife,  for  life  only,  all  his  freeholds,  &c>*  as  also  his  capital  in  trade,  for  he* 
life,  but  nevertheless  in  trust,  at  her  death,  "  for  his  ihen  surviving  children,  share  and  share 
alike,  independent  of  the  rental  of  his  said  estates/'  which  he  gave  "to  his  surviving  female 
children  ;"  and  he  proceeded  thus :— u  on  the  decease  of  any  of  the  children,  should  tbey  die 
without  issue,  that  share  to  fall  to  the  rest,  and  so  on  to  the  last  female  child ;  but  should  they 
marry  and  have  children,  then  their  share  to  go  to  the  said, child  oi  children,  from  the  last  female 
child  to  the  males  of  my  body  :"  Held,  that  the  children  of  a  daughter  of  the  testator,  who  sur- 
vived him  but  died  in  the  lid  of  the  widow,  took  no  interest  under  the  will 

This  case  came  before  the  court  on  general  demurrer. 
The  testator  by  his  will  dated  in  1827,  after  giving  certain  directions  and 
making  some  dispositions  of  his  property,  proceeded  as  follows : — 
[•26]        "*I  do  give  and  bequeathed  to  my  dear  wife  Mary  Wood,  in  trust 
for  her  life  only,  all  my  remaining  estates,  freeholds,  leaseholds,  ground 
rents  and  reversions,  rent  charges,  plate,  linen  and  the  household  furniture 
in  the  houses  at  Westminster  and  Park  House,  parish  of  Hayes,  county  of 
Middlesex,  with  the  pictures  and  any  particular  article  she  may  be  desirous 
of  from  my  estates  in  Devonshire,  as  also  1  leave,  give  and  bequeath  to  my 
said  dear  wife  all  my  capital  in  trade,  with  the  three  quarters  of  the  profits 
arising  therefrom,  for  her  life,  but  nevertheless  in  trust,  at  her  death,  for  my 
then  surviving  children,  share  and  share  alike,  independent  of  the  rental 
of  my  said  estates,  which  I  give  and  bequeath  to  my  surviving  female  child- 
ren^ to  be  paid  them  as  follows,  by  my  executor,  Joseph  Carter  Wood,  or  his 
heirs  or  assigns,  that  is  to  say,  the  whole  rents  and  produce,  share  and  share 
alike,  of  all  such  freeholds,  leaseholds,  ground  reftts  and  reversions,  rent 
charges,  plate  and  household  furniture  as  before  mentioned,  but  to  have  no 
power  to  sell,  mortgage  or  in  any  way  whatsoever  to  incumber  the  same ;  on 
the  contrary  the  rents  of  which  I  direct  may  be  received  by  my  executor, 
Joseph  Carter  Wood,  and  paid  by  him  to  them  one  month  after  each  quarter- 
day,  that  is  .to  say,  on  the  25th  of  January,  the  25th  of  April,  the  24th  of 
July,  and  29th  of  October,  in  each  year,  so  carrying  the  balance  forward  to 
the  next  quarter ;  on  the  decease  of  any  of  the  children^  should  they  die 
without  issue  lawfully  begotten,  that  share  to  fall  to  the  rest,  and  so  on  to  the 
last  female  child ;  but  should  they  marry  and  have  children,  then  their  share 
to  go  to  the  said  child  or  children,  and  from  the  last  female  child  to  the 
males  of  my  body  lawfully  begotten,  with  the  same  restrictions  as  before  ex- 

[  1  ]  As  to  directing  a  further  inquiry  in  matters  of  title,  see  Sidebotham  v.  Barring  ton,  4  Beav.  1 14. 


CASES  IN  CHANCERY.  28 


1839— Wordsworth  v  Wood. 


pressed,  and  to  the  heirs  and  assigns  of  the  last  of  them.    But  be  it  remem- 
bered my  daughter,  Mrs.  Eliza  Johnstone,  is  exempt  from  any  benefit 
arising  from  this  will,  the  said  Mrs.  Johnstone  having  *had  her  share    [*27] 
of  my  property  at  her  marriage,  namely  an  annuity  of  200/.  per  an- 
num, which  I  do  thereby  likewise  provide  for,  to  be  paid  quarterly,  from  my 
share  of  three  quarters  of  the  profits  of  the  Westminster  brewery." 

By  a  codicil  the  testator  expressed  himself  as  follows :  "  And  be  it  under- 
stood the  horses  requested  to  be  sold  at  Devonshire  does  not  include  the  car- 
riage horses :  and  also  if  my  exeutors  should  think  proper  to  buy  up  Eliza 
Johnstone's  annuity,  the  4000/.  so  paid  must  be  secured  by  trustees  to  the 
said  Eliza  Johnstone,  for  her  own  sole  use  and  benefit  independent  of  her 
husband,  and  at  her  death  to  her  children." 

The  testator  died  soon  after  date  of  his  will,  and  Georgiano,  one  of  his 
daughters,  died  in  1837,  in  the  lifetime  of  the  widow,  leaving  the  plaintiffs, 
her  children,  surviving  hen 

The  widow  of  the  testator  was  still  living,  and  the  question  raised  by  the 
demurrer  was,  whether  the  plaintiffs'  under  these  circumstances  took  any  in- 
terest under  the  will. 

Mr.  Tinney,  and  Mr.  W.  C.  L.  Keene,  for  the  plaintiffs. 

Mr.  Pemberton,  and  Mr.  Bethell,  in  support  of  the  demurrer. 

Cripps  v.    Wolcottja)  ThornhUL  v.   Thornktil,(b)  Smith  v.  Smith^c) 
Gfiles  v.  Gilesjid)  Rust  v.  Baker(e)and  see  Lejeune  v.  Lejeune,(g) 
Christopher  son  v.  *NaylorJJi)  Butter  v.  Ommaney9(i)   Waugh  v.       [*28] 
WaughJJc)  Tytherleigh  v.  Harbinjl)  Doedem.  Long  v.  Prigg.{m) 
Bowen  v.  Scowcroft,(n)  were  cited. 

April  17. — The  Master  op  the  Rolls  : — The  plaintiffs  are  the  children 
of  the  testator's  daughter  Georgiana,  who  died  in  the  lifetime  of  the  testator's 
widow,  and  the  question  is  if  they  take  any  interest  under  the  testator's  will. 

The  will  of  the  testator,  after  making  certain  bequests,  is  expressed  as  fol- 
lows: [his  Lordship  stated  it.]  He  afterwards  made  this  codicil :  [his  Lord- 
ship stated  it.]  And  the  question  is  whether  this  gift  to  the  children  of  the 
children  applies  to  the  children  of  the  daughter  who  died  in  the  lifetime  of 
the  widow.  The  testator  has  expressed  himself  in  a  very  confused  and  im- 
perfect manner:  he  has  gyven  to  his  wife,  in  trust  for  her  life  only,  all  his  re- 
maining estates,  freeholds,  &c.,  and  in  the  same  sentence  he  gives  all  his  capi- 
tal in  trade  with  the  three  quarters  of  the  profits  arising  therefrom  to  his 
wife  for  life,  but  nevertheless  in  trust  at  her  death  for  his  then  surviving 
children,  share  and  share  alike ;  it  is  perfectly  clear,  that  if  the  will  had 
stopped  here  the  children  surviving  the  wife  would  alone  have  taken;  but 
then  the  testator  proceeds,  "  independent  of  the  rental  of  my  said  estates, 
which  I  give  and  bequeath  to  my  surviving  female  children,"  by  which  he 

(a)  4  Mad.  11.  (6)  4  Mad.  377.  (c)  8  Sim.  353.  (d)  Id.  360. 

(e)  Id.  443.  (g)  2  Keen,  701.  (*)  1  Mer.  320.  (t)  4  Ran.  73. 

(*; 2M.4K. 41.  (J)  6 Sim. 329.  (m)  8 Barn. & C. 231.      (n) 2  Yoonge  & C.  640 
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excludes  the  rental  of  the  estate  from  the  former  particular  disposition ;  and 
he  then  makes  a  distinct  disposition  of  this  rental  in  these  words :  "  which  1 
give  and  bequeath  to  my  surviving"  female  children,  to  be  paid  them 
[*29J  as  follows  *by  my  executor,  that  is  to  say,  the  whole  rents  and  pro- 
duce, share  and  share  alike,  of  all  such  freeholds,  leaseholds,  ground 
rents,  <fcc,  plate  and  household  furniture."  It  is  to  be  observed,  that  the  plate 
and  household  furniture  had  not  been  before  excepted,  and  this  shows  the 
extreme  confusion  of  mind  in  which  the  testator  was  when  he  wrote  this  will. 
The  question  is,  if  1  can  construe  the  words  "surviving  female  children" 
to  be  any  other  than  those  he  speaks  of  in  the  preceding  sentence.  If  he  in- 
tended the  words  "  surviving  children,"  to  mean  the  same  as  those  in  the  line 
preceding,  then  those  children  only  who  survived  the  widow  would  be  enti- 
tled, and  I  think  that  must  be  the  construction.  The  rule  is,  that  where  an 
interest  is  given  to  one  for  life,  and  after  his  death  to  his  surviving  children, 
those  only  can  take  who  are  alive  at  the  time  the  distribution  takes  place.  I 
regret  I  am  compelled  to  come  to  this  conclusion,  for  most  probably  such  was 
not  the  intention  of  the  testator,  but  in  all  cases  of  this  description  the  testator 
rarely  intends  to  omit  any  branch  of  his  family,  by  contemplating  future 
events  imperfectly,  he  fails  to  provide  for  all,  and  unfortunately  omits  the 
particular  event  which  afterwards  occurs :  I  am  under  necessity  of  allowing 
this  demurrer. 


Mr.  Tinney  pressed  upon  his  Lordship's  attention  the  terms  of  the  gift 
over,  but  his  Lordship  considered  that  the  children  mentioned  in  it  meant 
the  same  children  as  had  been  previously  described,  namely,  those  survi- 
ving the  death  of  the  widow j(a) 

[*30]  ™  "Goodwin  r.  Clewley- 

1839:  June  28,  39. 

A  suit  was  instituted,  by  a  party  entitled  is  remainder,  against  a  trustee,  to  make  him  responsible 
for  a  tnist  fund  invested  en  an  improper,  security,  and  a  decree  was  made  for  its  restitution  : 
Held,  that  in  this  suit  the  tenant  far  life,  who  was  a  defendant,  was  not  entitled  against  his  co- 
defendant,  the  trustee,  to  an  account  of  the  interest  which  had  accrued  pending  the  suit,  there 
being  no  such  case  made  by  the  pleadings.  t 

The  testator  gave  a  sum  of  1000/.  to  his  widow  for  life,  with  remainder 
to  the  plaintiffs ;  and  he  appointed  the  defendant  Clewley  and  his  widow 
executors.  After  the  testator's  deatli  the  money  was  received  by  Clewley, 
who  invested  the  same  on  an  improper  security;  the  widow  did  not,  how- 
ever, appear  to  have  concurred  therein. 

The  object  of  this  bill  was  to  make  Clewley  personally  liable  for  the 
amount,  and  the  widow  was  made  a  defendant    At  the  hearing,  the  Master 

(a)  Affirmed  by  the  L.  C.  4th  December,  1839,  [but  without  costs.  The  case,  on  appeal,  is  re- 
ported, 4  Myl.  &  Cr.  641.] 
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of  the  Rolls  was  of  opinion,  that  the  security  was  improper,. and  that  the  de- 
fendant Clewley  was  personally  responsible :  he  was  accordingly  ordered  to 
restore  the  fund,  with  costs. 

Mr.  Pemberton,  and  Mr.  Piggott,  for  the  plaintiffs. 

Mr.  F.  J.  Hally  for  the  widow  who  was  tenant  for  life,  asked  for  an  account 
against  Clewley,  of  the  arrears  of  interest  received  by  him  since  the  filing  of 
the  bill ;  this  was  asked  by  her  answer,  but  the  point  was  neither  raised  by 
the  bill,  nor  was  there  any  admission  on  the  subject  in  the  answer  of  Clew- 
ley. 

Mr.  Wright,  contra,  for  the  defendant  Clewley,  opposed  this  account. 

The  Master  of  the  Rolls,  though  desirous  of  making  the  order,  said 
that  no  such  case  was  made  by  the  pleadings,  and  in  the  absence  of  an 
authority,  he  could  not  *make  the  order  asked,  as  it  would  be  making    [*31] 
a  decree  between  co-defendants.(a) 


Pickering  v.  Pickering. 

1839 :  April  10,  12. 

A  testator  bequeathed  to  bis  widow  "  all  the  interest,  rents,  dividends,  annual  produce  and  profits, 
use  and  enjoyment  of  all  his,  the  testator's  real  and  personal  estate"  for  life,  and  at  her  decease 
he  grave  to  E.  R.  P  "  all  the  rest  and  residue  of  his  estate  and  effects  whatsoever,  both  real  and 
personal."  Held,  on  the  context  of  the  will,  that  the  widow  was  entitled  to  the  enjoyment  dur- 
ing life,  of  the  perishable  property  of  the  testator  "  in  specie"  and  without  a  conversion  for  the 
benefit  of  the  remainder-man.[l] 
An  account  between  an  aged  tenant  for  life  and  the  remainder-man  (who  was  also  executor) 
which  was  settled  and  signed  by  the  tenant  for  life,  under  the  advice  of  her  solicitor,  set  aside, 
on  the  ground  of  the  executor  not  having  furnished  full  information — of  the  account  being  found- 
ed on  an  erroneous  opinion  of  counsel  as  to  the  rights  of  the  parties,  obtained  ex  parte  by  the 
executor, — and  of  the  account  being  complicated  in  its  form,  and  though  professing  to  be  made 
in  conformity  with  the  opinion,  yet  containing  an  addition  of  a  purchase  and  sale  between  the 
parties. 
When  parties,  whose  rights  are  questionable,  have  equal  knowledge  of  facts  and  equal  means  of 
ascertaining  what  their  right*  really  are,  and  they  fairly  endeavor  to  settle  their  respective 
claims  among  themselves,  every  court  feels  disposed  to  support  the  conclusions  or  agreements  to 
which  they  may  fairly  come  at  the  time,  and  that  notwithstanding  the  subsequent  discovery  of 
common  error. 

There  were  two  questions  in  this  case,  first,  whether,  under  the  terms  of 
the  testator's  will,  the  tenant  for  life  was  entitled,  as  against  the  remainder- 
ed See  Eccloston  v.  Lord  Skelmersiole,  I  Beavan,  396,  and  Trevelyan  v.  White,  ib.  588. 
[That  a  decree  may  be  made  between  co-defendants  where  the  pleadings  and  proofs  will  permit 
jt,  see  Bolton  v.  Lloyd,  1  Moll.  30.  Elliot  v.  Pell,  1  Paige,  263.  Templeman  v.  Fount leroy,  3 
Randolph's  (Virginia)  Rep  434.     Bradley  v.  Root,    5  Paige,  642.] 

fl]  The  point  decided  is  better  stated  in  the  synopsis  of  the  report  of  this  case.,  on  appeal ;  (4 
MyL  &  Cr.  289  ;)  vis :  "  where  leaseholds  or  other  perishable  property  is  included  in  a  gift  of  all 
the  testator's  estate  aud  effects  to  one  person  for  life,  with  remainder  over  after  his  decease,  the 
property  is  not  to  be  converted  into  money  at  the  testator's  death,  if  the  will  contains  indications  of 
an  intention  that  the  tenant  for  life  should  enjoy  the  property  in  its  existing  state." 
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man,  to  enjoy  the  testator's  perishable  property  in  specie  or  whether  at  the 
testator's  death  it  ought  to  have  been  converted  into  3  per  cents  for  the  bene- 
fit of  the  defendant,  who  was  entitled  to  the  testator's  property  in  remainder ; 
and  secondly,  whether  an  account  signed  and  approved  of  by  the  tenant  for 
life  was,  under  the  circumstances  which  will  be  presently  stated,  binding  on 

the  plaintiff,  who  was  her  legal  personal  representative. 
[*32]  *It  appeared  that  George  Andree  by  his  will,  dated  in  December, 
1800,  expressed  himself  as  follows:  "I  give  to  my  dear  wife  Mary 
1002.  for  mourning  and  immediate  expenses ;  besides  which,  in  lieu  and  satis- 
faction of  and  for  the  provision  made  for  her  previous  to  and  in  contempla- 
tion of  our  marriage,  and  subject  to  and  after  payment  of  my  debts,  *nd  the 
sums  of  money  and  legacies  hereinafter  given,  and  such  annuities  and  in-* 
surances  as  I  am  liable  to  pay,  I  give  and  bequeath  to  my  said  wife  all  the 
interest,  rents,  dividends,  annual  produce  and  profits,  use  and  enjoyment 
of  all  my  estate  and  effects  whatsoever,  real  and  personal,  for  and  during- 
the  term  of  her  natural  life.  I  give  to  my  said  wife  all  my  wearing  apparel 
whatsoever,  to  be  disposed  of  at  her  discretion." 

The  testator  then  gave  certain  legacies,  and  gave  to  the  defendant,  Edward 
R.  Pickering,  "  100  guineas  and  all  his  books  (with  the  exceptions  after  men- 
tioned,) and  all  his  papers,  except  title  deeds  and  securities  ;  and  he  gave  to 
him,  absolutely,  all  his  furniture,  fixtures  and  things  in  and  about  his  cham- 
bers In  Staple's  Inn,"  which  chambers  he  gave  to  him,  his  heirs  and  assigns. 
The  testator  then  proceeded  as  follows :  "  I  give  to  my  said  wife,  for  her  ab- 
solute use  and  benefit,  all  the  rest  of  my  household  furniture,  wine,  coals  and 
other  stores,  linen  and  china,  and  fifty  volumes  of  my  books,  to  be  selected 
by  herself,  folios  excepted,  but  only  the  use  for  her  life  of  my  plate."  The 
testator  then  appointed  the  defendant  and  two  other  persons  his  executors, 
and  continued  in  the  following  words :  "  I  direct  that  all  the  said  legacies 
be  paid  and  delivered  as  soon  as  it  may  be  without  any  delay  ;  and  at  the  de- 
cease of  my  said  wife,  I  give,  devise  and  bequeath  unto  my  said  son-in-law, 
Edward  R-  Pickering,  all  the  rest  and  residue  of  my  estate  and  effects 
[*33]  whatsoever,  both  real  and  personal,  to  hold  to  him,  his  heirs,  •execu- 
tors, administrators  and  assigns  for  ever,  subject  as  aforesaid,  and  to 
the  payment  of  such  sum  and  sums  of  money  as  I  have  undertaken  or  shall 
undertake  to  pay  after  my  said  wife's  decease ;  but  if  the  said  Edward  Row- 
land Pickering  shall  die  in  her  lifetime,  not  having  married,  then  I  give  one 
half  part  of  such  rest  and  residue  of  my  estate  and  effects,  subject  to  the  pay- 
ment of  one  half  of  such  sum  and  sums  first  and  last  above  alluded  to,  unto 
my  nephew,  John  Andree,  and  my  niece,  Mary  A.  Andree,  equally  to  be 
divided  between  them,  to  hold  to  them  or  the  survivor,  if  one  only  shall  sur- 
vive my  wife,  their,  his  and  her  heirs,  executors,  administrators  and  assigns, 
for  ever."[l] 

[1]  In  the  report  of  this  case,  upon  appeal,  Andree's  will  is  stated  in  full.    A  mode  of  reporting, 
which  is,  in  a  case  of  so  much  interest  as  the  present,  the  most  satisfactory  course. 
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In  January,  1801.  the  testator  made  the  following  codicil  to  his  will :  "  be- 
ing liable  to  pay  to  Jdhn  Cook,  of  Leigh,  in  the  county  of  Essex,  clerk,  the 
sum  of  601.  a  year,  during  the  term  of  his  natural  life,  now  I  hereby  express- 
ly charge  and  make  payable,  the  same  upon,  by  and  out  of  all  lands,  tene- 
ments and  hereditaments,  both  freehold  and  copyhold,  which  I  am  or  shall 
be,  or  which  I,  my  heirs  or  assigns  shall  be  entitled  to,  situate  at  or  near  Ste- 
venage in  the  county  of  Herts  ;  and  in  case  of  the  decease  of  John  Clendon, 
assured  by  me  in  the  Amicable  Assurance  Office,  during  the  lifetime  of  the 
said  John  Cook,  then  I  give  unto  my  executors  all  such  sums  of  money  as 
shall  arise  and  be  payable  by  and  from  the  said  society,  on  the  decease  of  the 
said  John  Clendon,  to  me,  my  executors,  administrators  or  assigns,  upon  trust 
thereout  from  time  to  time  to  pay  and  discharge  to  the  said  John  Cook,  during 
his  natural  life,  the  said  sum  of  60/.  a  year,  for  his  own  use  and  benefit." 

The  testator  died  in  February.  1801,  and  the  defendant  Edward  R.  Pick- 
ering, a  solicitor,  who  was  the  son  of  Mrs.  Andree  by  a  former  marriage, 
alone  proved  the  will. 

#The  testator,  at  his  death,  was  possessed  of  a  leasehold  house  in  the  [#34] 
Strand,  held  for  an  unexpired  term  of  forty-five  years  and  a  half,  and 
producing  a  clear  improved  rent  of  103/.  He  was  also  entitled  to  an  annuity 
of  100/.  a  year,  payable  by  George  Green  during  his  life,  and  which  was  se- 
cured by  the  covenant  of  one  William  Ward  ;  this  annuity  at  the  death  of  the 
testator  was  in  arrear  to  the  extent  of  1622/.,  and  was  supposed  to  be  irreco- 
verable, in  consequence  of  the  insolvency  of  the  grantor  and  of  the  supposed 
insolvency  of  the  estate  of  Ward,  the  surety,  who  was  dead.  Greene  it  ap- 
peared died  in  1825,  and  nothing  was  paid  in  respect  of  this  annuity  until  the 
year  1830,  as  hereafter  stated. 

From  the  death  of  the  testator  in  1801,  down  to  the  year  1830.  no  question 
seemed  to  have  arisen  between  the  parties  as  to  the  construction  of  the  will ; 
but  the  widow,  with  the  full  concurrence  of  the  defendant,  continued  to  re- 
ceive the  whole  of  the  rents  of  the  leasehold  property  in  the  Strand. 

In  the  year  1827,  a  suit  was  instituted,  in  the  names  of  Mrs.  Andree  and 
the  defendant,  against  the  representatives  of  Ward  the  surety,  for  the  recovery 
of  the  arrears  of  the  annuity ;  in  this  suit  a  Mr.  Johnson  acted  as  the  solicitor 
'  of  the  plaintiffs.  In  February,  1830,  a  decree  was  made  in  that  suit,  in  favor 
of  the  plaintiffs,  by  which  accounts  of  the  arrears  of  the  annuity  and  of 
Ward's  estate  were  directed  to  be  taken,  and  the  latter  was  to  be  applied  in 
payment  of  such  arrears,  and  of  the  other  debts  of  Ward. 

Arrears  to  the  amount  of  4047/.  5s.  8d.  were  found  to  be  due;  the  cause 
was  heard  on  further  directions  on  the  14th  of  August,  1830;  and  the  defen- 
dant received  the  arrears  on  the  28th  of  the  same  month. 

•No  questions  appeared  to  have  arisen. between  Mrs.  Andree  and  the    [*35] 
defendant  until  the  £rst  decree  was  about  to  be  made,  at  which  time 
the  correspondence  between  them  commenced.    On  the  13th  of  February, 
1830,  Mrs.  Andree  wrote  to  the  defendant,  complaining  of  the  delay  in  the 


36  -  CASES  IN  CHANCERY. 


1839.— Pickering  v.  Pickering 


settlement  of  the  suit,  and  casually-  mentioning  that  a  Mr.  Grojan  had  called 
on  her.  The  defendant  replied  on  the  27th  of  that  month,  stating  that  the 
cause  had  been  heard,  and  that  a  decree  had  been  made,  which  admitted  the 
claim  notwithstanding  the  length  of  time  which  had  elapsed ;  and  also  men- 
tioning the  reference  to  the  Master,  but  that  it  was  impossible  to  state  when 
the  end  would  be,  but  that  he  left  it  to  Mr.  Johnson. 

Nothing  further  appeared  to  have  taken  place  until  the  month  of  March, 
1830,  when  the  defendant  submitted  a  case  for  the  opinion  of  the  late  Mr. 
Bell,  as  to  the*  construction  of  the  will  of  the  testator.  It  did  not  appear 
under  what  circumstances  the  case  was  submitted,  or  whether  with  the 
knowledge  or  concurrence  of  Mrs.  Andree.  The  cas6  and  opinion,  in  which 
the  names  of  the  parties  were  altered,  was  as  follows : — 

"  CASE. 

"  George  Andrews  by  his  will  bequeathed  to  his  wife  all  the  rents,  interest, 
dividends  and  annual  produce  of  his  estates  for  her  life ;  and  subject  thereto, 
he  bequeathed  all  the  rest  and  residue  of  his  estates,  real  and  personal,  to 
Edward  Parsons,  his  heirs,  executors,  administrators  and  assigns  for  ever; 
and  appointed  three  executors,  who  are  all  dead  but  one.     1801,  George  An- 
drews died.    Part  of  his  property  consisted  of  a  lease,  for  fifty  years  from 
1796,  at  a  clear  rent  of  1032.  per  annum.    The  widorf  is  still  living,  and  has 
received  the  whole  rent.    The  residuary  legatee  has  now  complained, 
[*36j    *that  the  executors  ought  not  to  have  suffered  the  widow  to  receive 
the  full  rent,  but  they  ought  to  have  sold  the  lease  at  the  testator's 
death,  realized  its  then  value,  and  only  to  have  let  the  widow  have  what  in- 
terest could  have  been  obtained  from  the  produce ;  but  not  doing  so,  he  con- 
tends that  he  has  been  greatly  injured  ;  he  insists,  that  if  this  lease  had  been 
sold  at  the  testator's  death,  it  would  have  produced  1854/.,  and  that  if  it  were 
now  sold,  it  would  only  be  worth  1133/.,  and  therefore  this  property  is  worse 
by  721/.  than  it  would  have  been  had  the  executors  sold  this  leasehold  pro- 
perty and  realized  the  assets,  as  they  ought  to  have  done,  at  the  testator's  de- 
cease in  1801 ;  and  insists  that  the  deterioration  should  be  made  good  by  the 
widow,  either  by  now  making  up  the  value  as  it  would  have  been  at  the  tes- 
tator's death,  or  that  the  future  rents,  &c,  be  stopped  to  make  it  good,  but  of 
which  there  would  be  little  chance  as  the  widow  is  in  very  advanced  years  ; 
but  she  is  in  good  circumstances  and  could  easily  make  good  the  claim,  or 
out  of  the  sum  to  which  she  may  be  entitled  from  the  annuity  mentioned  on 
the  other  side." 

"  Be  pleased  to  give  your  opinion  on  this  leasehold  question  and  the  rights 
of  the  parties. 

"  Second  point.  Upon  George  Andrew's  death  in  1801,  it  was  found  that 
he  had  purchased  an  annuity  of  100/.  of  the  assignee  of  the  grantee,  upon  the 
grantor's  life,  and  that  William  Watts  was  a  covenantor  for  securing  it. 

11 1801.  It  then  appeared  that  Watts  was  dead  insolvent,  and  upon  appli- 
cation to  the  grantor  it  was  found  that  he  was  living  upon  the  charity  of  his 
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friends  and  could  pay  nothing,  that  only  a  small  payment  had  been  made  to 
the  first  grantee,  and  that  Andrews  had  not  received  any  part. 

*"  1825.    The  grantor  died  lately,  and  it  has  been  found  that  Watts    [#37] 
has  become  entitled  to  some  property ;  his  representative  has  been 
called  upon  under  his  covenant,  and  it  is  expected  that  the  whole  or  a  con- 
siderable part  of  the  arrears  may  be  obtained. 

"The  whole  arrears  due  4047Z.  6s.  8d. 

"The  widow  claims  to  be  entitled  to  the  annuity  from  the  death  of  her 
husband  in  1801,  viz.,  twenty-(our  years  or  2400/.,  and  to  have  the  residue 
laid  out  at  interest  for  her  life. 

"  On  the  other  hand  the  residuary  legatee  insists,  that  she  is  not  entitled 
to  any  part  of  the  arrears,  that  it  never  has  been  an  annual  productive  pro- 
perty, and  thftt  not  until  it  is  received  by  the  executor  will  it  be,  that  per- 
sonal of  which  she  can  derive  any  interest,  and  that  therefore  all  that  she  is 
entitled  to,  will  be,  to  have  the  gross  sum  which  may  be  obtained  laid  out  at 
interest,  to  be  paid  to  her  for  life  in  future.  The  executor  has  suggested  that 
it  should  be  considered  thus,  supposing,  the  whole  4047/.  could  be  obtained, 
or  proportionably  according  to  the  sum  which  may  be  so : — The  arrears  due 
at  Andrews'  death  in  1801  .....       £1647 

That  the  thjen  value  of  an  annuity  of  100/.  upon  the  grantor's  life 
would  have  been  worth,  suppose  ....  1100 

That  this  sum  should  be  considered  as  the  realized  assets  or  estate 
in  1801 2747 

That  the  widow  should  have  the  difference,  and  from  which 
should  be  deducted  the  excess  received  by  her  from  the  leasehold.  1300 


£4047 


*"  But  both  parties  disagree  to  this  arrangement,  the  widow  think-  [*38] 
ing  that  she  ought  to  have  the  100/.  per  annum  since  the  year  1S01, 
viz.  2400/.,  as  accrued  arrears  to  her,  and  the  residuary  legatee  insisting,  that 
she  ought  to  have  nothing  of  the  arrears,  but  only  the  future  interest  of  the 
gross  sum  of  whatever  may  be  obtained,  and  that  subject  to  the  residuary 
legatee's  claim  in  respect  of  the  lease  should  be  adjusted  out  of  the  widow's 
claim  to  the  annuity. 

.  "Be  pleased  to  give  your  opinion  upon  this  point,  and  what  you  recom- 
mend to  be  done  between  the  parties." 

On  the  20th  of  March,  1830,  Mr.  Bell  gave  his  opinion,  which  was  in  the 
following  terms :  "  I  think  the  leasehold  should  be  considered  as  sold  at  the 
testator's  death,  and  the  widow  will  be  entitled  to  what  it  would  have  pro- 
duced if  then  laid  out  in  3  per  cent,  consols,  and  she  must  refund  the  rest  of 
what  she  has  received  for  the  rent,  Earl  Howe  v.  Earl  Dartmoutk,(a)  for 
this  is  a  residuary  bequest  to  the  widow  for  life.    The  arrears  at  the  death 

(a)  7  Vee.  137. 

Vol.  II.  4 
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of  the  testator  must  be  carried  to  the  account  of  the  residue,  and  the  widow 
can  have  no  benefit  from  it  till  it  begins  to  produce  interest.  As  to  the  resi- 
due of  the  arrears,  that  is,  what  the  annuity  has  produced  from  the  death  of 
the  testator,  and  according  to  Lard  Howe  v.  Dartmouth,  it  should  be  com- 
puted what  3  per  cent,  consols  the  value  of  the  annuity  would  have  produced 
if  laid  out  at  the  death  of  the  testator,  and  what  the  widow  would  have  re- 
ceived from  dividends  of  such  stock,  should  be  paid  to  her  out  of  what  has 

accrued  since  his  death,  and  the  residue  of  that  sum  should  be  taken 
[#39  J    as  part  of  the  principal  belonging  to  *the  residue.  If  the  whole  arrears 

are  not  recovered,  I  incline  to  think  the  sums  recovered  must  be  ap- 
portioned rateably,  according  to  what  would  go  to  each  account  if  the  whole 
had  been  recovered." 

On  the  3d  of  August,  1830,  the  defendant  wrote  to  Mrs.  Andree  in  the  fol- 
lowing terras:— 

"  With  this  I  beg  leave  to  send  you  the  account,  wfcich  has  been  drawn  out 
agreeably  to  the  opinion  of  Mr.  Bell,  respecting  the  house  in  the  Strand  and 
the  arrears  of  Greene's  annuity  uow  recovered  from  Mr.  Ward's  estate.  A 
copy  of  Mr.  Bell's  opinion  accompanies  the  account,  that  you  may  put  them 
both  into  Mr.  Grojan's  hands  or  into  those  of  any  other  professional  man  in 
whom  you  have  any  confidence,  that  they  may  be  carefully  considered  on 
your  behalf  I  must  request  that  he  will  be  pleased  to  see  Mr.  Johnson  upon 
the  subject,  and  as  soon  as  I  learn  that  the  account  has  been  adjusted  and 
approved  by  you,  the  balance  shall  be  paid." 

The  account  which  accompanied  this  letter  was  as  follows : — 
[*40j    •Dr.  per  contra.     O. 

The  Estate  of  George  Andree  deceased,  in  account  with  Mrs.  Andree, 

AS   TO  THE   HOUSE    IN   THE   STRAND. 

Mr.  Bell  being  of  opinion  that  the  house  ought  to  be  considered  as  if  sold  at  Mr.  Andrew's 
death — that  the  amount  of  the  then  value  should  be  considered  as  then  invested  in  the  3  per  cent, 
stock — that  Mrs.  Andree  should  be  credited  with  what  would  have  been  the  amount  of  the  divi- 
dends of  such  3  per  cents,  and  (hat  she  must  refund  what  she  has  over  received  by  having  recei- 
ved the  rents. 

£       8.    (L  £       s.    d. 

At  the  death  of  Mr.  Andree  in  To  the  amount   of  rents  of  the 

February,    there     were     45$  Strand  house,  at  103/. ,  paid  to 

years  to  come  in  the  lease  of  Mrs.  Andree  from  Christmas, 

No.  128  Strand :  the  value  of  1800,    to    Midsummer    day, 

this  lease  in   1801   was    15J  1830.     103/.  x  29*  years        .        3033  10    0 

years'   purchase,  viz:    1596/. 

10s.,  being  let  at  a  clear  rent 

of  103/.  per  annum  :  this  sum 

would  have  purchased  2660/. 

16s.  Sd.  3  per  cent,  consols,  at 

60  per  cent     Annual  dividend 

of  this  79/.  16s.  6(2.;  29  years 

and  i  thereof        -        -        -    2354     16    9 
To  balance  carried  down  683    13    3  I 


£3038    10    0  £3038  10    0 
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*as  to  greenk's  annuity — arrears  from  ward's  estate.    [#4l] 

Mr.  Bell  being  of  opinion  that  the  arrears  due.  at  Mr.  Aifdree's  decease  were  to  be  considered  as 
part  of  his  personal  estate— that  the  annuity  should  be  considered  to  have  been  sold  or  valued  at 
the  death  of  Mr.  Andree— that  such  value  should  be  considered  as  then  invested  in  the  purchase  of 
3  per  cents.,  and  that  Mrs.  Andree  should  be  credited  with  the  amout  of  what  the  dividends  would 
have  been  from  Mr.  Andree's  death,  the  rest  of  what  is  recovered  from  Ward's  estate  as  to  the  ar- 
rears of  the  annuity  will  be  part  of  the  residuary  estate. 


At  Mr.  Andree's  decease,  George 
Greene,  the  annuity  grantor, 
was  about  sixty-four  years  of 
age,  and  as  he  was  insolvent, 
the  annuity  would  not  have 
produced  any  thing ;  but  esti- 
mating it  at  that  period  as  a 
good  annuity  of  1002.,  it  would 
have  been  worth  about  7} 
years'  value,  say  8  years  or 
800/.:  this  would  have  purcha- 
sed in  3  per  cents.,  at  60  per 
cents.,  13332.  6#.  Sd.  3  per 
cents.,  and  would  have  pro- 
duced 40/.  per  annum  ;  and  as 
Greene  died  in  June,  1825, 
40/.  X24yyre      - 

The  amount  of 

arrears      -      -      .£4047  5  8 

Deduct  the  above  960  0  0 


To  the  above  balance  brought 
down 

Suppose  that  Mrs.  Andree  shall 
continue  for  her  life  to  receive 
the  full  rent  of  the  Strand 
house  as  heretofore,  the  differ- 
ence between  that  rent  and 
what  would  have  been  the  di- 
vidend from  the  stock  if  a  sale 
had  been  made,  viz : 

£103    0    0 

The  dividend        -        79  16    6 


Difference 
Value 


960    0    0 


683  13    3 


3    6 


2J    years  57  16    9 


JC3087  5  8 


Estimate    this    at 
3£  per  cent,  or 

Value  thereof  ) 
on  Mrs.  An-  > 
dree's  life  at  3    - 


£108  1  0 


2* 


270    2 


To  balance  to  be  paid  to  Mrs. 
6      Andree        .... 


£1230    2    6 


488  10    6 


£1230    2    6 


N.  B.  The  price  of  stocks  during  the  yeur  1801 ,  varied  from  58  to  72  per  cent.  The  above  estimate 
is  made  at  only  60  per  cent:  but  if  it  were  taken  at  a  mean  value,  as  probably  it  should  be,  vis :  65 
per  cent.,  it  would  make  the  balance  upwards  of  200/.  less  to  be  paid  to  Mrs.  Andree  than  as  above 
stated. 

*The  following  are  the  material  portions  of  the  correspondence  [*42] 
which  subsequently  passed  between  the  defendant  and  Mrs.  Andree. 

Mrs.  Andree  to  defendant,  dated  31st  August,  1830.  "  I  am  just  risen 
from  a  bed  of  sickness ;  my  limbs  are  feeble,  and  my  head  is  too  weak  to 
understand  the  contents  of  the  papers  you  have  sent  me.  What  am  I  to 
do  with  law  proceedings,  with  one  foot  in  the  grave — nearly  both.  I  should 
think,  that  as  executor,  you  would  do  me  justice  on  every  point,  and  surely 
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your  own  religious  feelings  would  not  permit  you  to  wrong  me.  According 
to  your  request,  Mr.  Grojan  waited  on  Mr.  Johnson.  Mr.  Grojan's  family  I 
respect,  having  known  them  from  the  age  of  two  years.  Mr.  and  Mrs.  Gro- 
jan, with  hi*  sisters,  pay  me  friendly  visits ;  but  I  wish  to  have  nothing  to 
do  with  law.  I  have  a  great  opinion  of  Mr.  Johnson ;  but  why  are  you  not 
sufficient  to  act  for  me  during  the  short  remaining  period  of  my  life?  I  wish 
you  to  explain  more  in  the  A.  B.  C.  way,  that  I  may  comprehend  the  true 
meaning  of  these  papers.  I  did  not  answer  your  other  letter,  as  you  were 
going  out  of  town ;  indeed,  I  did  not  think  it  required  a  reply,  all  things 
being  settled.  I  have  put  the  papers  by  till  I  hear  from  you  ;  I  may  then 
have  recovered  my  senses:  I  have  been  so  light  headed  that  I  have  been 
quite  inconsistent  in  all  things."  "  N.  B.  I  had  a  line  from  Mr.  Johnson  to 
know  if  1  chose  to  proceed  at  law,  and  I  declined  as  you  desired  me.(a)  I 
hope  you  and  family  are  well.    What  can  be  your  reason  not  to  see  me  and 

settle,  if  there  is  occasion  for  any  settlement  ?" 
[#43]  #The  defendant  to  Mrs.  Andree,  dated  4th  September,  1830.  « I 
beg  to  thank  you  for  your  request  to  see  me,  and  which  I  shall  avail 
myself  of,  when  I  return  to  town  and  our  present  matter  of  business  is  dis- 
posed of;  but  upon  that  or  any  other  pecuniary  occasion  of  business  you 
must  excuse  me  for  having  determined  not  to  have  any  personal  communica- 
tion with  any  relative  in  future.  I  have  found  from  experience  that  the  only 
satisfactory  way  is  to  have  such  matters  arranged  through  the  interposition 
of  third  persons.  You  owe  it  to  yourself  to  have  Mr.  Grojan  or  some  other 
professional  man  to  look  at  the  account  and  see  that  you  are  fairly  dealt 
by,  and  there  can  be  little  difficulty  in  your  requesting  Mr.  Grojan's  attention 
to  it  for  you,  and  let  him  see  Mr.  Johnson  on  the  subject.  I  must,  beg  that 
you  will  place  no  confidence  in  me  on  this  occasion,  but  be  governed  by  Mr. 
Grojan,  your  own  legal  adviser. 

Mrs.  Andree  to  defendant,  dated  14th  September,  1830.  "Mr.  Grojan 
comes  to  town  on  Monday,  I  will  then  send  the  papers  to  him  :  I  have  read 
them  with  wonder  and  astonishment.  Mr.  Bellrs  opinion  concerning  the  Strand 
estate  must,  I  think,  be  wrong — he  can  not  have  seen  Mr.  Andree's  will.  Jt 
is,  in  my  opinion,  a  vague  and  inconsistent  sort  of  business,  varying  from  all 
equity  on  my  side — quite  a  new  system  of  law,  to  alter  and  make  void  a  tes- 
tator's will :  I  should  think  if  one  part  is  to  be  altered,  the  whole  would  be 
affected.  I  am  eighty-seven  next  November,  and  therefore  cannot  last  long ; 
then  all  is  yours — you  can  sell  and  act  agreeably  to  yourself." 

The  defendant  to  Mrs.  Andree,  dated  17th  of  September,  1830.    "I  am 

glad  to  find  from  your  letter  that  you  understand  the  papers :  what  is  right 

to  be  done  shall  be  done,  with  that  be  content.    The  time  is  arrived 

[*44]    at  *  which  the  matter  may  be  properly  arranged,  and  without  inconve- 

(a)  This  referred  to  a  claim  for  interest  upon  the  arrears  of  the  annuity,  on  which  point  the  de- 
fendant had  addressed  a  letter,  dated  the  10th  of  August,  requesting  her  to  decide  whether  she 
would  prosecute  it. 
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nience  to  you :  be  thankful  that  I  have  not  before  required  it.  Mr.  Bell 
and  the  accountant  I  think  ought  to  have  allowed  me  interest  upon  the 
sums  I  have  yearly  advanced  to  you  for  twenty-nine  years  by  paying  you 
the  Strand  rent ;  this,  if  calculated,  would  amount  to  upwards  of  500/.,  and 
instead  of  anything  being  now  payable  to  you,  you  would  owe  me  a  balance  ; 
this  would  be  only  reasonable,  as  my  payments  have  contributed  to  your 
savings." 

The  defendaut  to  Mrs.  Andree,  without  date.  "  The  matter  rests  with 
yourself.  When  I  learn  from  you  that  you  fully  understand  the  account, 
through  your  solicitor,  and  are  satisfied  with  it,  it  will  be  settled.  I  had 
hoped  that  this  would  have  been  done  before.  I  now  leave  town  and  shall 
not  return  for  some  days.  As  the  account  has  been  sent  to  you  I  feel  myself 
pledged  to  it,  but  had  it  been  properly  considered  as  to  the  interest,  not  one 
shilling  would  be  due  to  you,  but  a  balance  due  to  me  from  you.  The 
balance  of  the  account  is  488/.  10s.  6<£" 

It  appeared  from  the  evidence  of  Mr.  Johnson,  who  was  examined  as  a 
witness  on  the  part  of  the  defendant,  that  Mr.  Grojan,  acting  as  the  solicitor 
of  Mrs.  Andree,  had  three  interviews  with  him  on  the  subject  of  the  account, 
on  the  24th  and  27th  of  September,  and  the  8th  of  October,  1830.  On  the 
first  occasion  he  attended  with  the  opinion  of  Mr.  Bell  and  the  account,  "  and 
discussed  the  opidion  and  the  account ;  and  after  such  discussion  Mr.  Gro- 
jan expressed  himself  satisfied  with  the  account,  and  said  he  thought  it  fair, 
and  calculated  upon  a  liberal  principle  and  said  he  would  see  Mrs.  Andree 
and  explain  the  account  to  her."  That  on  the  27th  of  October,  1830, 
Mr.  Grojan  called  on  Mr.  Johnson  and  stated,  #that  Mrs.  Andree  was  [*45] 
satisfied  with  the  account  and  was  willing  to  receive  the  balance  of 
488/.  10s.  6d.  appearing  due  to  her  on  the  said  account,  and  requesting  to  be 
informed  what  receipt  would  he  required ;  and  on  the  8th  of  October,  1830, 
he  brought  the  account,  at  the  foot  of  which  was  the  following  memorandum, 
signed  by  Mrs.  Andree  and  attested  by  Mr.  Grojan.  It  was  afterwards  signed 
by  the  defendant. 

"7th  of  October,  1830.  We  do  hereby  declare  that  this  account  is  ap- 
proved of  by  us,  and  that  the  same,  as  to  the  matters  therein  referred  to,  con- 
tains our  agreement  in  respect  thereof,  and  which  we  do  hereby  confirm. 

"  M.  Andree. 
"JE7.  R.  Pickering* 

Mrs.  Andree  also  gave  to  the  defendant  a  receipt  for  the  488/.  10s.  6d. 
which  was  annexed  to  the  account,  "  in  full  for  all  her  claims  and  demands 
for  or  on  account  of  the  several  sums,  matters  and  things  therein  stated,  men- 
tioned or  referred  to,  save  and  except  as  to  the  rent  of  the  house  in  the  Strand 
therein  mentioned,  and  which  she  was  to  receive  as  theretofore ;"  this  was 
also  attested  by  Mr.  Grojan,  "  as  solicitor  for  the  said  Mary  Andree." 

Mrs.  Andree  died  in  July,  1836,  and  this  bill  was  filed  by  her  executor, 
praying  a  declaration,  that  the  account  settled  and  signed  on  the  7th  of  Oc- 
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tober,  1830,  was  not  binding ;  for  a  declaration,  that  Mrs.  Andree  was  enti- 
tled for  life  to  the  rents  of  the  leasehold,  and  to  the  whole  arrears  of  the  an- 
nuity which  accrued  during  her  life,  with  an  alternative  prayer,  that  the 
plaintiff  might  be  at  liberty  to  surcharge  and  falsify  the  account,  and  for  con- 
sequential directions. 
[*46]  #Mr.  Grojan  being  abroad,  was  not  examined  as  a  witness. 
Mr.  Pemberton  and  Mr.  S.  Sharpe,  for  the  plaintiff. 

Mr.  Kindersley,  and  Mr.  6?.  Richards  and  M.  Uot/d}  for  the  defendant. 

Howe  v.  Lord  Dartmouth^a)  Allcock  v.  Sloperf(b)  Collins  v.  Collins9(c) 
Bethune  v.  Kennedy.(d)  Cory  v.  Ctry,(e)  Clifton  v.  Coclcburn.(g)  Mousley 
v.  Carr,(h)  Mills  v.  Millsjj)  Vincent  v.  Newcombe}(k)  were  cited  ;  and  see 
Money  v.  GU>bs.(l) 


The  Master  op  the  Rolls  : — This  case,  in  principle,  is  one  of  very 
great  importance,  and  considering  the  relation  of  the  parties,  is  in  many  re- 
spects of  a  very  painful  nature. 

If  I  thought  it  probable,  that  I  could  come  to  a  conclusion  at  all  differing 
from  that  to  which  I  have  arrived,  after  having  attended  with  every  care  to 
the  arguments  during  the  discussion,  I  should  certainly  take  time  for  further 
consideration,  but  having  formed  an  opinion  which  appears  to  me  satisfac- 
tory, I  ought  not  to  delay  declaring  it. 

The  first  question  in  this  case  is.  whether  the  parties  are  bound  by  an  ac- 
count and  an  alleged  agreement,  purporting  to  have  been  settled  and  made 
between  them  on  the  7th  of  October,  1830 ;  and  if  not,  then  this 
[*47]  question  *arises,  upon  what  principle  are  the  rights  of  the  plaintiff, 
as  representative  of  Mrs.  Andree  under  the  will  of  her  second  hus- 
band, to  be  decided  ?  On  the  other  hand,  if  the  account  is  held  to  be  a  set- 
tled account,  it  is  then  to  be'considered,  whether  there  are  not  such  specific 
errors  apparent  on  the  account  itself,  as  to  entitle  the  plaintiff  to  surcharge 
and  falsify  it. 

[His  Lordship,  after  having  stated  the  will  and  death  of  the  testator,  the 
acquiescence  of  the  executor  in  the  widow's  receiving  the  whole  rent,  the  cir- 
cumstances attending  the  recovery  of  the  arrears  of  the  annuity,  and  the 
letters  of  the  13th  and  27th  of  February,  1830,  continued.] 

In  the  suit  for  the  recovery  of  the  arrears  of  the  annuity,  Mr.  Johnson 
acted  as  solicitor  for  the  plaintiffs,  that  is  for  Mrs.  Andree,  as  well  as  for  the 
defendant,  E.  R.  Pickering,  and  this  should  certainly  be  borne  in  mind 
throughout  the  whole  of  this  case. 

Very  soon  after  the  date  of  the  letter  of  the  27th  of  February,  the  defend- 
ant caused  *  case  to  be  laid  before  Mr.  Bell  for  his  opinion :  he  therein  stated 
that  a  question  had  arisen,  whether  Mrs.  Andree  (who,  it  must  be  observed, 

(a)  7  Ves.  J  37.  (ft)  9  Mylne  &  K.  699.  (c)  Id.  703. 

(<?)  1  Mylne  &  Craig,  114.  <e)  1  Ves.  sen.  19.  (jg)  3  Mylne  &  K.  76. 

(A)  Id.  205.  (i>  7  Sim.  501.  (*)  1  Yoanjre,  599.  <JL)  1  Drury  &  W.  394. 
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during  the  whole  of  this  period  had  been  receiving  it,  with  his  concurrence 
and  assistance,)  was  entitled  to  the  whole  amount  of  the  income  of  the  tes- 
tator's estate  as  it  stood  at  his  death.  Instead  of  communicating  this  doubt 
to  her  or  to  Mr.  Johnson,  who  was  acting  as  solicitor  for  Mrs.  Andree,  as 
well  as  for  him,  he  caused  a  case  to  be  framed,  or  probably  prepared  it  him- 
self, and  laid  it  before  Mr.  Bell  for  his  opinion.  That  case  did  not,  however, 
set  forth  the  will,  but  it  stated  what  was  represented  to  be  the  sub- 
stance and  effect  of  the  will,  and  it  did  not  represent  the  *facts  as  they  [*48] 
stood ;  I  think  very  slightly  of  the  alteration  of  names,  except  forgjiis, 
— that  if  the  names  had  been  truly  stated  and  the  will  had  been  correctly  set 
forth,  it  would  then  have  appeared  upon  the  case  itself,  that  the  remainder 
man  was  also  the  executor,  whereas,  in  the  mode  the  case  was  put,  it  ap- 
peared that  the  remainder  man  was  a  distinct  person  from  the  executor,  and 
it  was,  therefore,  quite  impossible  for  Mr.  Bell  to  form  any  notion  that  any 
question  had  arisen,  or  could  arise,  with  respect  to  the  conduct  of  the  execu- 
tor and  i  remainder  man  towards  the  tenant  for  life. 

The  defendant  now  states,  that  this  case  was  laid  before  Mr.  Bell  for  his 
own  guidance,  and  with  regard  to  his  own  interest  alone  :  I  am  under  the 
necessity  of  saying  that  this  statement  appears  to  me  to  be  inconsistent  with 
the  case,  for  the  statements  and  questions  which  appear  in  the  case  neces- 
sarily lead  to  the  conclusion,  that  it  was  submitted  for  the  opinion  of  counsel 
on  behalf  of  all  parties  interested.  This  case,  then,  did  not  represent  the 
facts  truly — it  did  not  state,  that  during  the  whole  period  the  tenant  for  life 
had  been  receiving  these  moneys  with  the  consent  of  the  remainder  man  and 
executor  ;  but  it  did  state  that  claims  had  been  set  up,  which  had  never  been 
suggested  to  one  at  least  of  the  parties :  it  set  forth  besides,  a  number  of  valu- 
ations, which,  in  one  view,  may  be  considered  as  valuations  for  the  purpose 
of  showing  the  practical  case  or  practical  point  on  which  the  questions  arose, 
but  in  another  might  have  a  very  different  aspect,  as  being  calculated  to  show 
that  the  parties  whose  interests  were  to  be  affected  by  that  opinion  perfectly  un- 
derstood their  position,  and  knew  the  effect  on  their  interests  of  that  opinion 
if  they  should  think  fit  to  act  upon  it.  The  opinion  was  given  on  the  20th 
of  March,  and  for  any  thing  that  appears  to  the  contrary,  the 
•defendant  having  in  his  possession  that  document,  whioh  was  after-  [*49] 
wards  considered  by  him  to  be  so  important,  as  determining  the  rights 
between  himself  and  his  mother,  kept  it  entirely  to  himself  from  the  20th  of 
March,  to  the  3d  of  August ;  so  that  during  the  whole  of  that  period  he  had 
the  opportunity  of  considering  what  was  the  most  advantageous  mode  of 
using  that  opinion  for  his  own  interest ;  but  instead  of  giving  Mrs.  Andree 
the  opportunity  of  considering  it  before  the  money  became  payable,  he  kept 
her  in  perfect  ignorance  of  it,  till  about  the  time  when  the  money  was  to  be 
paid,  and  then  he  says, — "  Agree  to  this,  or  wait  until  such  time  as  the  point 
raised  between  us  can  be  decided."  Considering  that  no  question  whatever 
had  then  been  raised  between  the  parties,  either  on  the  construction  of  the 
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will,  or  on  her  rights  as  tenant  for  life  under  it, — considering  that  the  suits 
had  been  prosecuted  in  their  joint  names  for  the  recovery  of  a  sum  in  which 
they  had  each  an  interest, — that  at  the  end  of  the  suit  it  was  necessary  that 
they  should  come  to  an  account  for  the  purpose  of  dividing  that  sum  be- 
tween them,  for  in  any  view  of  the  case  each  had  some  interest, — considering 
that  Mr.  Pickering  had  raised  a  most  important  question  affecting  her  right 
to  the  whole  income  which,  with  his  assistance,  she  had  been  in  the  habit  of 
receiving  for  twenty-nine  years — nothing  seems  to  me  more  extraordinary, 
under  suclfcircu  instances,  than  the  conduct  pursued  by  the  defendant  on  the 
occasion. 

Having  obtained  the  opinion  of  Mr.  Bell  he  employed  an  accountant,  not 
confining  him  to  that  opinion  but  proposing  an  important  addition  to  the  mere 
matter  of  account ;  what  appears  from  the  account  is  this :  he  says  the  widow 

has  received  the  whole  rent  of  the  leasehold  which,  according  to  the 
[*50]    opinion,  was  more  by  23/.  3*.  6rf.  a  year  than  she  was  entitled  #to;  this 

in  the  total  amounted  to  683/.  13*.  3d.  On  the  other  hand  he  says  to 
the  widow,  you  are  entitled  to  an  annuity  of  a  certain  amount,  I  am  the  ac- 
countant, I  will  compute  it  for  you,  and  I  find  there  is  coming  to  you,  in  that 
respect,  960/..  and  deducting  the  683/.  13$.  3d.,  276/.  6s.  9d.  appears  due 
to  you  ;  but  then  he  says,  you  will  not  for  the  future  be  entitled  to  the  whole 
rent  of  103/.,  but  to  79/.  16s.  6d.  only,  and  as  I  compute,  you  will  be  entitled 
to  the  interest  of  the  surplus  residue,  amounting  to  108/.  Is.  per  annum,  and 
to  276/.  6s.  9d.  cash.  That  would  have  been  the  account  made  out  accord- 
ing to  the  opinion  of  Mr.  Bell.  Instead  of  sending  such  an  account  or  any- 
thing like  it,  the  defendant  makes  this  sort  of  arrangement : — he  proposes 
that  she  shall  purchase  the  23/.  3s.  6d.,  which  was  the  overplus  of  the  rent  of 
the  leasehold  beyond  what  she  was  entitled  to  receive,  and  that  she  shall  sell 
the  108/.  Is.,  to  which  she  was  entitled  for  life,  and  he  reckons  this  at  two  and 
a  half  years'  purchase,  and  by  that  calculation  212/.  3s.  9d.,  more  becomes 
due  to  her,  which,  added  to  the  sum  of  276/.  6s.  9d.  in  cash  she  was  entitled 
to  receive,  makes  up  the  488/.  10s.  6d.  He  was  therefore  proposing,  not  a 
mere  settlement  of  the  account,  but  a  settlement  of  the  amount  conjoined  with 
an  agreement  for  the  sale  and  purchase  of  annual  sums  in  a  complicated  mode ; 
this  could  not  be  effected  without  a  positive  and  clear  agreement,  betweenrthese 
parties  for  the  purpose.  This  was  the  situation  of  things  and  what  he  was 
proposing  to  do,  when  he  writes  this  letter : — [His  Lordship  read  the  letter  of 
the  3d  of  August,  1830,  and  proceeded.]  Not  the  smallest  allusion  to  there 
being  any  doubt  whatever  as  to  the  correctness  of  the  opinion  which  Mr.  Bell 
had  formed  on  the  subject, — not  the  smallest  allusion  to  the  effect  that  might 

have  been  produced  by  his  acquiescence,  or  rather  by  his  active  par- 
[#51j      ticipation  in  the  payments  which  had  so  *many  years  been  made  to 

this  lady,  but  assuming  as  clear  that  the  opinion  was  correct — as- 
suming and  clearly  representing  that  the  account  was  framed  in  conformity 
with  the  opinion  which  had  been  given. 
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Mrs.  Andree  received  this  account  on  the  3d  of  August,  the  Master's  re- 
port was  made  on  the  4th  of  August,  and  was  immediately  confirmed  ;  the 
case,  I  presume,  was,  as  it  was  intended,  set  down  as  a  short  cause,  and  the 
decree  was  made  on  further  directions  on  the  14th  of  August.  [His  Lord- 
ship here  referred  to  the  question  of  interest  on  the  arrears  of  the  annuity  re- 
coverable from  Ward's  estate,  and  a  letter  of  the  10th  of  August,  and  to  the 
expression  in  Mrs.  Andree's  letter  of  31st  of  August,  "  I  decline  as  you  de- 
sired me,"  and  proceeded.]  Prom  this  it  appears  to  me,  that  Mrs.  Andree 
considered  an  intimation  of  the  defendant's  opinion  as  a  desire,  and  acted 
upon  it  accordingly.  The  money  amounting  to  4047/.  5*.  8cf.  was  received 
by  the  plaintiff  on  the  28th  of  August,  and  we  approach  the  time  when  this 
agreement  was  made. 

The  first  letter  after  this  is  from  Mrs.  Andree,  and  it  is  dated  the  31st  of 
August.    [His  Lordship  read  it  and  proceeded.] 

It  is  to  be  recollected  that  this  was  an  old  lady  of  eighty-six  who  was 
writing  to  her  son,  the  executor  of  the  will  of  her  deceased  husband,  and  the 
person  entitled  in  remainder  to  the  property  which  she  was  to  enjoy  for  her 
life,  and  who  was  also  the  person  on  whom  it  is  perfectly  clear  she  relied,  as 
being  likely  religiously  to  advise  her  for  her  benefit.  The  .answer  was  dated 
the  4th  of  September.    [His  Lordship  read  it.] 

#This  letter  has  been  relied  on,  and  under  the  circumstances  of  the  [*52] 
case,  must  necessarily  be  relied  on  $s  showing,  that  tfoe  defendant  in- 
tended that  his  mother  should  act  entirely  independent  of  him, — that  she 
should  have  a  legal  adviser  competent  to  protect  her,  and  that  under  the  cir- 
cumstances of  this* case  it  amounted  to  this, — that  he  was  acting-  as  a  solici- 
tor quite  adversely,  and  that  she  had  a  solicitor  of  her  own  quite  adverse — 
that  the  two  parties  had  an  equal  degree  of  knowledge  on  the  subject,  and 
were  acting  fairly  in  all  respects,  each  for  their  respective  interests — and  that 
under  such  circumstances,  the  agreement,  whatever  it  was,  must  be  binding 
between  them. 

I  must  say  I  do  not  think  that  this  is  the  real  state  of  the  circumstances  in 
this  case.  Mrs.  Andree  was  disposed  to  rely  and  did  rely  on  the  defendant, 
and  it  i3  not  enough  in  such  a  case  for  him  to  say,  u  Don't  trust  me,  go  to 
Mr.  Grojan  or  somebody  else,  who  will  advise  you  :rt  he  could  not  in  that 
way,  divest  himself  of  the  duties  of  the  situation  in  which  he  stood  with  re- 
gard to  her,  at  the  time  of  this  transaction, — he  could  not  divest  her  mind  of 
the  feeling  of  confidence  she  entertained,  or  of  the  natural  influence  which 
from  his  situation  he  must  have  had  over  her.  It  appears  that  she  complain- 
ed and  felt  hurt  and  surprised  at  his  not  coming  to  her  "  and  settle,  if  there 
was  occasion  for  any  settlement  f  she  did  not  imagine  and  could  not  ex 
pect  that  he  would  wrong  her,  but  believed  he  would  act  perfectly  right.  It 
is  not  an  answer  to  this  to  say,  "  I  shall  take  to  myself  the  solicitor  in  whom 
you  have  confidence,  of  whom  you  have  a  high  opinion,  and  you  may  go  to 
Mr.  Grojan,  or  some  other  solicitor  who  will  advise  you."    Mr.  Grojan, 
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whom  she  had  known  from  his  infancy,  was  probably  the  person  to  whom 
she  would  resort ;  and  it  is  also  very  possible,  that  she  did  not 
[*53]  *know  another  person  in  the  world  to  whom  she  could  go,  except 
the  defendant  her  son,  Mr.  Grojan  and  Mr.  Johnson.  The  defendant 
thought  fit  to  refuse  to  communicate  with  her  except  in  this  way, — the  ser- 
vices of  Mr.  Johnson  he  assumed  to  himself,  and  Mr.  Grojan  was  then  the 
only  person  left  to  her. 

After  this  Mrs.  An  dree  seems  to  have  looked  into  these  papers,  and  then 
comes  the  letter  on  which  the  defendant  in  this  case  places  his  principal  re- 
liance. [His  Lordship  read  the  letter  of  the  14th  of  September,  1S30,  and 
proceeded.]  What  does  appear  from  the  letter  is  this :  "  I  cannot  have  this 
matter  settled  without  Mr.  Grojan  or  somebody  else :  when  Mr.  Grojan  comes 
to  town  I  will  send  him  the  papers.  But  this  is  the  most  astonishing  thing 
that  ever  was :  from  the  year  1801,  when  my  husband  died,  till  now,  the  year 
1830,  with  your  entire  concurrence  and  with  your  assistance,  both  of  us  know- 
ing perfectly  well  the  will  of  the  testator,  I  have  been  in  the  full  receipt  of 
this  income,  and  now  Mr.  Bell  tells  me,  in  his  opinion,  I  have  received  more 
than  I  ought,  and  I  am  called  upon  to  refund :  surely  this  must  be  wrong." 
It  is  assumed  that  because  she  says  this,  that  she  was.  therefore  in  a  condition 
to  have  the  matter  newly  investigated — newly  inquired  into,  and  to  have  the 
account  taken  on  a  different  principle.  It  must  be  observed,  that  this  letter 
does  not  in  any  way  suggest  that  any  thing  more  than  the  account  had  been 
proposed  to  her,  but  she  is  astonished  that  she  should  be  held  not  entitled  to  that, 
which  for  twenty-nine  years  she  had  been  in  the  constant  receipt  of.  What 
answer  does  the  defendant  make  to  that  letter  ?  "  Madam,  I  am  glad  to  find 
from  your  letter  that  you  understand  the  papers,  &c."  I  am  under  the  ne- 
cessity of  stating,  the  letter  does  not  in  any  way  show  that  she  un- 
[#54J  derstood  them.  How  Moes  it  appear  that  she  understood  what  was 
proposed  respecting  the  sale  and  purchase  of  the  income  ?  she  under- 
stood, it  is  true,  that  Mr.  Bell  had  stated  she  was  not  entitled  to  that  which 
she  had  received ;  but  no  inference  whatever  arises  that  she  understood  the 
papers. 

The  effect  of  the  defendant's  answer  is  this :— "  Be  thankful  for  that  which 
I  offer  you,  for  if  justice  were  done,  not  only  would  you  have  nothing,  but 
you  would  be  my  debtor?"  and  this  communication,  be  it  recollected,  comes 
from  the  executor — from  her  son — from  the  person  who  up  to  this  time  had 
been  directing  the  operations  of  the  solicitor,  if  not  acting  as  the  solicitor 
himself— from  the  person  in  whom  she  expresses  the  confidence  which  she 
had  done  in  her  previous  letter. 

I  am  not  surprised  that  after  this  letter  of  the  17th  of  September,  the  matter 
was  so  easily  settled  between  Mr.  Grojan  and  Mr.  Johnson— it  was  on  the 
24th  that  the  first  communication  took  place  between  them.  There  is  nothing 
to  show  that  the  matters  which  were  principally  to  be  discussed  between 
these  parties  ever  were,  in  any  way,  called  to  the  attention  either  of  this  lady 
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or  of  Mr.  Grojan,  who  was  acting  as  her  solicitor,  but  the  matter,  as  far  as  I 
can  judge  of  it  from  the  evidence,  was  treated  as  a  question  of  account,  to  be 
settled  in  conformity  with  the  opinion  given  by  Mr.  Bell.  It  was  most  im- 
portant that  the  opinion,  (seeing  that  it  had  been  given  on  a  case  not  stating 
the  words  of  the  will,  though  it  was  most  important  that  the  words  them- 
selves of  the  will  should  be  set  forth  verbatim,)  should  have  been  submitted 
to  the  consideration  of  some  other  competent  person,  who  might  have  the  op- 
portunity of  considering  the  whole  will;  but  it  was  assumed  in  this 
'proceeding,  that  the  opinion  had  been  correctly  formed,  that  no  [*55] 
weight  was  to  be  attached  to  the  acquiescence  of  the  executor  for 
twenty-nine  years,  that  the  valuations  stated  in  the  account  were  all  of  them 
correct.  There  is  not  the  least  evidence  to  show  that  in  the  intervening  time 
Mr.  Grojan  had  laid  a  ease  before  counsel  for  his  advice  on  behalf  of  Mrs. 
Andree,  and  though  1  am  told  at  the  bar  that  I  must  assume  he  did,  there 
is  not  the  slightest  circumstance  which  can  give  a  color  to  any  such  con- 
clusion. 

In  the  course  of  the  discussion  which  took  place  between  Mr.  Grojan  and 
Mr.  Johnson,  Mr.  Grojan  expressed  himself  satisfied, — he  said  the  account 
was  not  only  an  account  in  conformity  with  the  opinion,  but  was  liberally 
framed  in  continuity  with  the  opinion  ;  on  a  subsequent  occasion  Mr.  Gro- 
jan calls,  and  says  he  has  communicated  with  Mrs.  Andree,  who  is  equally 
satisfied ;  he.  then  obtains  the  signature  of  Mrs.  Andree  to  a  memorandum  of 
the  agreement,  which  is  in  these  words :  "  We  do  hereby  declare  that  this  ac- 
count is  approved  of  by  us,  and  that  the  same,  as  to  the  matters  therein  refer- 
red to,  contains  our  agreement  in  respect  thereof,  and  which  we  do  hereby 
confirm."  These  word3,  beyond  all  doubt,  are  large  enough  to  cover  all  that 
is  demanded,  and  if  this  agreement  had  been  fairly  entered  into, — if  the  mat- 
ter* in  question  had  been  really  brought  to  the  notice  of  Mr.  Grojan,  and  had 
been  presented  to  him  in  a  form,  in  which  ordinary  attention  to  business 
would  enable  him  to  discover  what  were  the  points  arising  between  the  par- 
ties, I  should  then  have  said,  it  would*  be  extremely  difficult  indeed  to  set 
aside  this  account ;  but  I  am  of  opinion  that  this  transaction  was'so  managed, 
that  it  was  not  in  the  power  of  any  person  transacting  business  in  the 
ordinary  manner  to  *come  to  the  real  truth,  and  to  observe  the  effect  [*56J 
of  the  account  here  rendered.  I  do  not  find  that  the  least  intimation 
was  given  of  the  most  material  part  of  the  account,  namely,  the  purchase  and 
the  sale  of  the  income,  and  certainly  I  do  not  find  that  the  most  material  cir- 
cumstance affecting  the  interest  of  Mrs.  Andree  was  brought  forward. 

When  parties,  whose  rights  are  questionable,  have  equal  knowledge  of  facts 
and  equal  means  of  ascertaining  what  their  rights  really  are,  and  they  fairly 
endeavor  to  settle  their  respective  claims  among  themselves,  every  court  must 
feel  disposed  to  support  the  conclusions  or  agreements  to  which  they  may 
fairly  come  at  the  time  ;  and  that  notwithstanding  the  subsequent  discovery 
of  some  common  error ;  and  if  in  this  case  the  parties  had  been  on  equal  terms, 
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the  agreement  might  have  been  supported.  But  tY  e  parties  were  not  on  equal 
terms ;  and  moreover,  I  am  of  opinion  that  under  the  circumstances,  it  was  the 
duty  of  the  defendant  to  see  that  the  nature  of  the 'transaction  was  fully  ex- 
plained to  his  mother,  and  to  see  that  she  was  placed  in  a  situation  t6  have  the 
question  properly  considered  on  her  behalf;  and  whatever  may  have  been  his 
intention  in  this  respect,  (for  I  do  not  think  it  necessary  to  impute  to  him  an 
intentional  fraud  throughout  the  transaction.)  I  am  of  opinion  that  he  did  not 
perform  this  duty — and  on  the  whole  it  appears  to  me  that  he  is  not  entitled 
to  the  benefit  of  the  settled  account,  and  that  the  agreement  must  be  set 
aside.fl] 

The  next  question  which  arises  in  this  case  is,  as  to  the  construction  of  the 
will,  and  what  were  the  rights  of  Mrs.  Andree  under  it.  Questions  of  this 
nature  cannot  be  perfectly  clear,  but  the  court  endeavors  on  all  occa- 
[#57]  sions  of  this  kind  to  ascertain  from  the  whole  will  the  'intention  of 
the  testator,  and  when  that  is  ascertained,  it  becomes  the  duty  of  the 
court  to  carry  it  into  effect.  No  doubt  the  general  rule  is  this : — that  if  the 
residue  of  an  estate  be  given  to  one  for  life,  with  remainder  to  another,  then 
it  being  clearly  the  intention  of  the  testator  that  the  person  in  remainder  shall 
have  something,  the  court,  in  order  to  arrange  the  rights  of  the  two  parties, 
adopts  the  rule  so  often  referred  to  and  not  disputed ;  but  if  thg  court  finds  in 
the  will  sufficient  to  show  an  intention  of  the  testator,  that  the  legatee  for  life 
should  enjoy  the  property  in  the  state  in  which  it  stood  at  the  time  of  the  tes- 
tator's death,  then  that  intention  must  be  carried  into  effect.[2] 

There  is  an  obscurity  which  frequently  arises  in  these  cases,  from  the  use 
that  is  made  of  the  term  "  specific  legacy :"  when  the  word  "  specific"  is  used 
on  such  an  occasion  as  this,  I  do  not  think  it  is  used  in  the  ordinary  sense  in 
which  "specific"  is  applied  to  a  legacy,— it  is  used  to  this  extent  only,  that 
the  property  is  to  be  specifically  enjoyed.  That  is  the  meaning  of  the  term, 
and  is  the  view  taken  by  Sir  John  Leach,  and  which  has  been  since  acted 
on  by  the  .Lord  Chancellor.  The  question  on  this  will,  therefore,  is,  whether 
the  testator  giving:  the  property  absolutely  to  his  wido*  for  life,  did  intend 
her  to  enjoy*  it  in  the  way  he  had  it  himself.    [His  Lordship  stated  the  will.] 

[1]  As  to  this  branch  of  the  decision,  see  Ckappedelaine  v.  Dechenaux,  4  C ranch,  306.  FreeUnd 
v.  Heron,  7  Cranch,  147.  Perkint  v.  Hart,  11  Wheat.  237.  Barrow  v.  Rhinelander,  1  Johns. 
Cb.  Rep.  550.  Farnam  v.  Brook*,  9  Pick.  212.  Philips  v.  Belden,  2  Edw.  Ch.  Rep.  1.  1  Story's 
Eq-  $  523.     Lambert  v.  Hutchinson,  1  Beav.  277,  286. 

[2]  Vide  Lichfield  v.  Baker,  post,  481.  Ooodenough  v.  Tremamondo,  post,  512.  Benn  v.  Dix- 
on, 10  Sim.  638,  and  the  Editor's  notes  to  that  case.  In  note  2,  page  639,  the  Editor  has  omitted 
to  give  a  reference  to  the  case  quoted  at  some  length,  at  the  commencement  of  the  note.  The  case 
intended  n  Lichfield  v.  Baker.  For  the  confusion  in  the  last  line  of  the  said  note,  the  Editor  is  in 
no  wise  responsible. — An  express  direction,  by  a  testator,  for  the  conversion  and  for  investment  of  his 
personal  property,  from  time  to  time,  as  trustees  may  think  fit,  will  not  necessarily  prevent  the  ope- 
ration of  the  general  rale,  that  where  personal  property  is  given  in  a  series  of  limitations,  it  shall  be 
invested  in  such  securities  as  are  approved  of  by  a  court  of  equity  for  the  benefit  of  parties  interested 
in  remainder  after  the  death  of  the  tenant  lor  life.  Caldecott  v.  Caldecott,  1  Yo.  &.  Coll.  C.  C. 
312. 
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It  is  to  be  observed  on  this  will,  that  there  is  a  direct  gift  to  her,  for  life,  of 
all  the  particulars  therein  enumerated ;  it  is  made  subject  to  payments  some 
of  which  am  annual  payments,  to  annuities,  and  to  insurances  the  particulars 
of  which  are  not  stated,  except  the  one  mentioned  in  the  codicil ;  whatever 
they  were,  the  annuities  and  insurances  were  to  be  paid  by  her,  he 
giving  to  her,  for  her  life,  the  rents,  dividends,  'annual  produce  and  [*58] 
profits,  and  the  use  and  enjoyment  of  all  his  estate,  whether  real  or 
personal,  for  and  during  the  term  of  her  natural  life,  subject  to  the  payments 
after  mentioned.  I  have  looked  at  this  many  times,  and  I  think,  on  the 
whole,  that  it  is  a  case  in  which  the  testator  has  given  to  her  the  use  and  en- 
joyment of  the  interest  and  rents  and  produce  of  his  estate,  as  it  stood  at  the 
time  of  his  death  ;  I  have,  therefore,  come  to  a  conclusion  on  this  will  con- 
trary to  that  which  was  formed  by  Mr.  Bell  on  the  statement  made  by  the 
defendant  This  appears  to  me  to  be  the  proper  construction  of  the  will,  and 
the  account  between  these  parties  must,  therefore,  be  taken  on  that  footing. 

Decree  accordingly  for  the  plaintiff  with  costs. 


Affirmed  by  the  Lord  Chancellor,  July  10th,  1839.[1} 


Beavan  v.  Waterhouse. 

1839 :  Jane  26. 

A  clerk  in  court,  who  acted  both  for  the  plaintiff  and  defendants,  applied  to  the  plaintiff's  solicitor 
for  the  names  of  commissioners  to  take  the  defendants'  answer :  Held,  that  this  must  be  con- 
sidered as  a  step  taken  by  him  on  behalf  of  the  defendants,  although  it  was  sworn  that  no  in- 
structions had  been  given  by  the  defendants  to  the  clerk  in  court  for  preparing  a  commission, 
and  that  each  application,  if  any,  had  been  made  by  him  in  the  character  of  clerk  in  court  of 
the  plaintiffi. 

A  defendant,  after  haying  appeared  to  an  amended  bill,  obtained  an  order  for  the  delivery  out  of 
court  of  his  papers,  to  enable  him  to  prepare  his  answer,  and  after  the  time  for  answering  had 
expired,  applied  to  the  plaintiff  for  names  of  commissioners  to  join  in  taking  his  answer ;  Held, 
that  he  could  not  afterwards  refer  the  bill  for  impertinence. 

This  was  a  motion  on  behalf-of  the  plaintiff,  to  take  off  the  file,  on  the 
ground  of  irregularity,  certain  exceptions  for  impertinence,  which  had  been 
filed  by  the  defendants  to  the  amended  bill. 

*The  defendants  answered  the  original  bill,  and  afterwards  deposit-    [*59] 
ed  in  court  the  documents  admitted  to  be  in  their  possession.    On  the 
16th  of  April,  1839,  the  plaintiff,  filed  his  amended  bill,  to  which  the  de- 
fendants appeared  on  the  following  day;  the  time  for  demurring  expired  on 

[1]  Reported  4  Myl.  &  Cr.  289.  At  the  conclusion  of  his  judgment,  (p.  304,)  Lord  Cottenham 
says ;  "  There  was,  undoubtedly,  some  doubt  upon  the  will ;  and  if  the  case  turned  upon  the  con- 
struction of  the  will  alone,  I  should  think  it  a  very  fair  case  for  appeal ;  but  when  I  find  that  it 
dad  not  turn  upon  this  will  only,  but  that  the  object  of  the  appeal  is  also  to  establish  the  transac- 
tion between  the  son  and  his  mother,  I  am  bound  to  dismiss  the  appeal  with  costs." 
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the  28th  of  April,  and  on  the  30th  of  May,  the  defendahts  obtained  an  order 
for  the  delivery  out  of  court  of  the  documents  for  the  purpose  of  preparing 
their  answer.  The  time  for  answering  the  amended  bill  expired  on  the  5th 
of  June,  and  on  the  following  day  (the  6th  of  June,)  the  defendant's  clerk 
in  court,  who  also  acted  as  the  clerk  in  court  for  the  plaintiff,  sent  a  note  to 
the  plaintiff's  solicitors,  requesting  the  names  of  commissioners  to  be  ap- 
pointed on  behalf  of  the  plaintiff,  to  see  the  answer  of  the  defendants  to  the 
amended  bill  taken.  The  plaintiff's  solicitors  replied  on  the  12th  of  June, 
that  the  plaintiff  would  not  join  in  the  commission,  and  on  the  same  day 
wrote  to  the  defendant's  solicitor,  stating  they  were  anxious  for  the  answer 
and  requesting  to  be  informed  when  it  would  be  filed.  No  answer  was  re- 
turned ;  but  on  the  17th  of  June,  the  defendants  filed  exceptions  to  the  plain- 
tiff's amended  bill  for  impertinence. 

It  was  now  moved  on  behalf  of  the  plaintiff,  that  these  exceptions  should 
be  taken  off  the  file  for  irregularity. 

An  affidavit  was  made  on  behalf  of  the  defendants,  stating  "  that  no  in- 
structions had  ever  been  given  to  the  clerk  in  court  for  the  said  defendants  to 
prepare  a  commission  to  take  their  answer  to  the  amended  bill,"  and  that Ci  if 
any  such  note  asking  for  commissioners'  names  had  been  given  by  the  said 
clerk  in  court,  as  was  stated,  that  sucli  note  had  been  given  by  the 
[*60]  clerk  in  court  #in  his  character  of  plaintiff's  clerk  in  court,  and  not 
of  defendant's  clerk  in  court." 

Mr.  P  ember  ton  and  Mr.  Beavan,  in  support  of  the  motion : — Wheie  a 
party  takes  any  steps  in  the  cause,  he  cannot  afterwards  refer  his  opponent's 
previous  pleadings  for  impertinence,  though  he  may  for  scandal :  thus,  where  ' 
the  defendant  has  obtained  an  order  for  time  to  answer,  Ferrar  v  Ferrar,(a) 
or  has  submitted  to  answer,  Anonymous,(b)  he  cannot  refer  the  bill  for  im- 
pertinence ;  a  party  cannot  refer  an  affidavit  for  impertinence  after  he  has 
filed  a  counter  affidavit  in  opposition ;  Re  Burton  ;(c)  Keeling  v.  Hos- 
kins.(d)  The  order  therefore  procured  by  the  defendants  for  the  delivery 
out  of  court  of  the  papers,  prevents  the  reference  for  impertinence  ;  second- 
ly, the  note  calling  for  commissioners'  names  was  a  submission  lo  answer, 
and  had  a  similar  effect ;  and  thirdly,  since,  by  the  new  general  rules,  orders 
for  time  to  answer  are  rendered  unnecessary,  and  the  defendant  must  demur, 
if  at  all,  within  twelve  days,  he,  by  allowing  that  period  to  expire,  submits 
to  answer,  and  has  therefore  no  longer  the  right  to  refer  the  bill  for  imperti- 
nence. The  defendants  ought  to  have  taken  the  step  earlier ;  it  would  be  a 
great  hardship  on  a  plaintiff  to  be  prevented  enforcing  an  answer  after  ex- 
piration of  the  time  for  answering,  by  means  of  a  reference  of  this  descrip- 
tion obtained,  as  of  course,  by  a  defendant  who  at  the  time  is  actually  in  de- 
fault. 

(a)  1  Dickens,  173.  (b)  2  Ves.  ten.  630.  (e)  ]  Rom.  380. 

(rf)  2  Runs.  319 ;  [320,  n  1 ;]  and  fee  Beckford  y.  Skewes,  8  Sim.  206 ;  and  Jtffray  v.  At  Cube, 
1  Hum.  &  M  739. 
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Mr.  Kindersley  and  Mr.  Rogers,  contra: — *Under  the  old  practice  [*61J 
a  party  might  demur  at  any  time  prior  to  obtaining  an  order  for  time, 
and  until  such  an  order  was  actually  obtained  he  might  refer  for  imperti- 
nence ;  the  new  orders  do  not  limit  the  time,  within  which  such  exceptions 
are  to  be  taken,  and  the  old  practice  now  prevails ;  the  time  for  referring 
does  not  therefore  expire  with  the  time  for  demurring,  but  on  an  order  for 
further  time  to  answer  being  obtained  by  the  defendants. 

The  application  for  the  names  of  commissioners  was  a  step  taken  by  the 
clerk  in  court  as  representing  the  plaintiff,  and  cannot  therefore  be  objected 
to  as  a  step  taken  by  the  defendants  so  as  to  prevent  their  afterwards  filing 
exceptions  for  impertinence. 

The  order  for  the  delivery  out  of  papers,  was  obtained  before  the  pleadings 
had  been  laid  before  counsel  and  the  alleged  impertinence  discovered,  and  it 
ought  not  to  prevent  the  defendants  filing  exceptions)  as  there  has  been  no 
delay.  They  cited  Nedby  v.  Nedby^a)  where,  after  the  time  for  demurring 
had  expired,  the  defendant  filed  exceptions  to  the  bill  for  impertinence,  which 
were  allowed,  and  seven  days  afterwards  he  demurred,  the  Vice-Chancellor 
held,  that  this  was  regular.    They  also  cited  Anonymous  \b) 

The  Master  op  the  Rolls  : — The  question  is,  whether  these  excep- 
tions ought  or  ought  not  to  be  taken  off  the  file.  The  amended  bill  was 
filed  on  the  16th  of  April,  and  an  appearance  was  entered  to  it  on  the  next 
following  day.  Seven  weeks  are  allowed  by  the  general  orders  of  the 
court  for  putting  in  an  answer  to  an  amended  bill,  and  the  time  *ex-  [*62| 
pired  on  the  5th  of  June.  The  defendants  thought  fit  to  employ,  as 
clerk  in  court,  the  same  person  who  was  the  clerk  in  court  of  the  plaintiff, 
and  on  the  6th  of  June,  this  clerk  in  court  writes  a  note  to  the  solicitors  of 
the  plaintiff,  to  ask  whether  he  would  join  in  a  commission  to  take  the  answer 
of  the  defendants.  It  is  said,  it  was  the  clerk  in  court  of  the  plaintiff  who 
made  this  request,  and  that  is  to  some  extent  true,  but  how  came  it  into  his 
mind  to  make  this  communication  to  the  solicitors  of  the  plaintiff?  It  must 
have  been  suggested  to  him  in  the  course  of  his  duty  as  clerk  in  court  of  the 
defendants.  If  parties  think  fit  to  employ  persons  in  this  way  who  have 
conflicting  duties,  they  must  take  the  consequences  of  it,  and  I  must  hold 
that  the  suggestion  which  was  made  by  the  clerk  in  court  in  one  character, 
to  himself  in  another,  •  must  have  all  the  effect  that  is  imputed  to  it  by  the 
plaintiff,  and  must  be*  considered  as  made  by  the  clerk  in  court  of  the  de- 
fendants, and  as  a  step  taken  on  their  behalf,  with  a  view  to  get  their  answer 
sworn.  The  time  for  answering  having  expired,  there  being  this  intima- 
tion actually  given,  that  the  answer  was  about  to  be  put  in,  and  an  order 
having  also  been  obtained  that  papers  might  be  taken  out  of  the  court  to 
enable  these  defendants  to  prepare  their  answer,  (which  I  do  not  consider  im- 
material,) I  think  it  is  made  out  very  clearly,  that  there  have  been  such  pro- 

(«)  8  Sim.  334.  \b)  Mos.  71. 
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ceedings  as  rendered  it  improper  for  them  afterwards  to  file  exceptions  to  the 
bill  for  impertinence  ;  I  therefore  think  that  this  motion  ought  to  be  granted, 
with  costs.[l] 


]*63]  *Rippon  v.  Norton. 

1839 :  June  26. 

Property  was  settled  on  J.  R.  by  his  father,  nntil  he  should  take  the  benefit  of  the  insolvent  debtors' 
act,  and  then  the  trustees  were,  during  his  life,  to  apply  it  in  such  manner  and  to  such  persons, 
for  the  board,  lodging  and  subsistence  of  J.  R.  and  his  family,  as  the  trustees  should  think  pro- 
per ;  and  after  his  decease,  upon  trust  for  such  persons  as  J.  R.  should  appoint,  and  in  default  of 
appointment,  in  trust  for  his  children.  J.  R.  took  the  benefit  of  the  insolvent  debtors'  act :  He 
bad  three  children,  but  his  wife  was  dead.  Held,  that  his  children,  who  were  all  infants,  be* 
came  entitled  to  three-fourths  and  the  assignees  to  one-fourth  of  the  life  interest  of  J.  R. 

Dr.  Rippon  being  possessed  of  the  copyright  of  printed  and  manuscript 
books  and  of  certain  copies  thereof  on  hand,  by  deed  dated  in  January,  1832, 
in  consideration  of  the  natural  love  and  affection  which  he  had  for  his  son 
John  Rippon,  assigned  the  same  to  trustees,  upon  trust,  during  the  natural 
life  of  Dr.  Rippon,  to  permit  and  suffer  him  and  his  assigns  to  manage  and 
conduct  the  printing,  publishing  and  disposing  of  the  said  printed  and  manu- 
script books  and  publications  and  works  and  the  copies  thereof,  as  fully  and 
effectually  as  if  the  assignment  had  not  been  made  ;  and  also  to  have,  hold, 
receive,  take,  possess  and  enjoy  all  the  profit,  benefit  and  advantage  arisen  and 
produced  and  to  arise  and  be  produced  therefrom,  and  the  copies  thereof  and 
any  new  editions  of  the  same,  for  his  own  absolute  use  and  benefit ;  and  after 
his  decease,  upon  trust  that  the  trustees,  during  the  natural  life  of  John  Rip- 
pon the  younger,  should  permit  and  suffer  him  to  manage  and  conduct  the 
printing,  publishing  and  disposing  of  the  said  printed  and  manuscript  books, 
publications  and  works  and  the  copies  thereof,  and  should  permit  and  suffer 
John  Rippon  the  younger  to  have,  hold,  receive,  take  and  enjoy  all  the  profit, 
benefit  and  advantage  arisen  and  produced  and  to  arise  therefrom,  for  his  and 
their  own  use  and  benefit  during  his  natural  life,  in  the  mean  time  and  until 
he  should  be  declared  a  bankrupt,  or  seek  relief  under  or  take  the  benefit  of 
any  act  made  and  then  in  force  or  thereafter  to  be  made  for  the  relief  of  insol- 
vent debtors,  or  enter  into  and  execute  any  deed  of -composition  with  his 
creditors,  or  bargain,  sell,  mortgage  or  otherwise  dispose  of,  by  way  of  antici- 
pation, the  profits  or  produce  of  all  or  any  of  the  said  printed  and 
[*64]  manuscripts  books,  publications  *and  works,  or  the  copies  thereof  re- 
spectively, to  any  person  or  persons  whomsoever ;  and  from  and  after 
the  said  John  Rippon  the  younger  should  become  bankrupt  or  insolvent,  or 
execute  any  deed  of  composition,  or  should  bargain,  sell,  mortgage  or  other- 

[1]  When  right  to  except  for  impertinence  is  lost  by  taking  further  proceedings,  see  further 
Holmes  v.  The  Corporation  of  Arundel,  3  BeaT.  303. 
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wise  dispose  of,  by  Way  of  anticipation,  the  profits  or  produce  of  all  or  any  of 
the  said  printed  and  manuscript  books,  publications,  or  the  copies  thereof  re- 
spectively, then  and  in  such  case  the  said  trustees  or  the  survivor  of  them  or 
the  executors  or  administrators  of  such  survivor  should  thenceforth,  during 
the  then  remainder  of  his  natural  life,  pay  and  apply  such  part  of  the  profits 
and  produce  of  the  sajd  printed  and  manuscript  books,  publications  and  works, 
copies  and  premises  as  would  have  been  payable  or  have  belonged  to  him 
during  his  life,  in  such  manner  and  to  such  persons,  for  the  board,  lodging 
and  subsistence  of  himself  and  his  family ',  as  the  said  trustees  or  trustee  for 
the  time  being  should  think  proper ;  and  from  and  after  his  decease,  then 
upon  trust  for  such  persons  as  J.  Rippon  the  younger  should  appoint,  and  in 
default  and  until  such  appointment  in  trust  for  his  children. 

In  the  month  of  January,  1834,  John  Rippon  the  younger  took  the  benefit 
of  the  insolvent  debtors'  act,  and  executed  the  usual  assignment  of  his  estate 
and  effects  to  his  assignees. 

Dr.  Rippon  the  settlor,  died  in  1836,  and  at  his  death  he  had  in  his  pos- 
session a  taumber  of  copies  of  the  works,  some  of  which  had  been  printed  be- 
fore the  execution  of  the  deed  and  some  afterwards. 

The  trustees  named  in  tbe  deed  refused  to  act,  and  the  deed  contained  no 
power  of  appointing  new  trustees. 

This  bill  was  filed  by  the  three  children  of  John  Rippon  the  younger, 
who  were  all  infants,  praying  the  *establishment  of  the  deed,  and    [#65] 
that  the  rights  of  the  parties  under  it  might  be  ascertained,  and  that 
new  trustees  of  it  might  be  appointed. 

The  wife  of  John  Rippon  the  younger,  and  the  mother  of  his  children,  was 
living  at  the  institution  of  the  suit,  but  died  before  the  hearing. 

The  questions  in  the  cause  were,  first,  as  to  the  interests  taken  by  the 
plaintiffs  and  the  assignees  of  John  Rippon  the  younger  in  the  settled  property ; 
and  secondly,  whether  the  copies  of  the  works  which  had  been  printed  after 
the  date  of  the  deed,  in  the  lifetime  of  Dr.  Rippon,  were  subject  to  the  trusts. 

Mr.  Tinney  and  Mr.  Craig,  for  the  plaintiffs,  the  three  infant  children  of 
John  Rippon  the  younger,  contended  that  they  and  the  assignees  of  their 
father  were  entitled  to  the  property  in  equal  fourth  shares,  as  tenants  in  com- 
mon ;  and  that,  consequently,  the  assignees  of  John  Rippon  the  younger  were 
entitled  to  one-fourth  of  the  profits,  and  the  three  children  to  the  remainder. 

Mr.  Pemberton  and  Mr.  James  Russell,  for  John  Rippon  the  younger. 

Mr.  Loftus  Wigram,  for  the  assignees  of  John  Rippon  the  younger  con- 
tended that  it  was  clear  that  the  deed  was  a  mere  shift  and  contrivance,  to  give 
John  Rippon  the  younger  such  a  life  estate  as  would  not  pass  to  his  assignees 
in  case  of  his  bankruptcy  or  insolvency ;  that  it  was  therefore  void,  as  being 
against  the  policy  of  the  law,  and  a  fraud  on  the  insolvent  and  bankrupt  acts ; 
that  the  discretion  intended  to  be  vested  in  the  trustees  had  ceased  on  the  in- 
solvency of  John  Rippon  the  younger;  Piercy  v.  Roberts,(a)  Snowdon  v. 

(a)  lMyl.  <fcK.  4. 

Vol.  II.  6 
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[#66]    Dales^a)  that  the  #whole  life  interest  passed  to  the  assignees,  who  be- 
ing empowered  to  execute  the  power  of  appointment  vested  in  the  in- 
solvent,^) were  consequently  entitled  to  the  whole  beneficial  interest  in  the 
property. 

Mr.  &  Sharpe,  for  the  executor  of  Dr.  Rippon,  contended  that  the  deed 
affected  that  part  of  the  stock  only  which  was  in  existence  at  the  time  of  its 
execution ;  and  that  the  books  printed  after  the  date  of  the  deed  and  in  the 
lifetime  of  Dr.  Rippon,  were  part  of  his  personal  estate. 

Mr.  Tinney,  in  reply. 

The  Master  of  the  Rolls  held  that  the  effect  of  the  deed  was  to  de- 
clare a  trust  of  a  species  of  business,  in  which  part  of  the  property  might  be 
absolutely  disposed  of  and  new  stock  created  in  substitution  ;  and  that  the 
books  published  after  the  date  of  the  deed  in  the  lifetime  of  Dr.  Rippon,  were 
therefore  subject  to  the  trusts  of  the  deed. 

His  Lordship  also  held  that  the  plaintiffs,  the  three  children,  were  entitled 
to  three-fourths,  and  the  assignees  to  one-fourth,  of  the  profits  which  might 
accrue  during  John  Rippon's  life.(c)[l] 


[*67]  •  Cotton  v.  Cotion. 

1839 :  July  9. 

Bequests  to  A.  or  his  legal  representatives.  A.  was  dead  at  the  date  of  the  testator's  will,  having 
bequeathed  bis  property  on  particular  trusts :  Held*  that  A.'s  next  of  kin,  according  to  the  sta- 
tute of  distributions,  were  entitled  to  the  fund. 

Joseph  Cotton,  by  his  will  dated  in  1827,  bequeathed  his  personal  es- 
tate unto  his  wife,  his  two  brothers  and  a  Mr.  Davis,  upon  trust  to  invest 
the  same,  and  pay  the  dividends  of  one  moiety  to  his  wife  for  life  or  during 
widowhood,  and  subject  thereto,  to  stand  possessed  of  such  moiety,  and  also 
the  remaining  moiety,  upon  trust  for  his  children. 

The  testator  died  in  1828,  leaving  his  widow  and  nine  children  surviving 
him;  and  his  will  was  proved  by  his  widow  and  his  two  brothers. 

Subsequently,  in  1834,  John  Lloyd  made  his  will,  by  which,  amongst 

(a)  6  Sim   524.  (&)  See  7  G.  4,  c  57,  s.  22. 

(c)  Abstract  of  the  Decree, — Establish  the  indenture,  and  "  declare  that  the  books  printed  by 
Dr.  John  Rippon  between  the  date  of  the  said  indenture  and  the  day  of  His  death  formed  part  of  the 
trust  property." 

Refer  it  to  the  Master,  to  inquire  of  what  the  trust  property  consists,  to  take  the  accounts,  to  ap- 
point new  trustees  of  the  indenture,  and  approve  of  a  scheme  for  carrying  the  same  into  effect ;  and 
declare  that  one-fourth  of  the  profits  to  be  derived  from  the  trust  property  during  the  life  of  the  de- 
fendant John  Rippon  the  younger,  belongs  to  the  defendants  S.  Warn  J  and  J.  Coulthred,  the  as- 
signees of  tbe  defendant  John  Rippon,  and  the  remaining  three-fourths  to  the  plaintiA. 

[1]  Vide  Page  v.  Way,  3  Beav.  20.  Oodden  v.  Crowhuret,  10  Sim.  642.  Lord  v.  Burnt,  2 
Yo.  &  Coll.  C.  C.  98. 


CASES  IN  CHANCERY.  69 

1839.— Cotton  v.  Cotton. 

■--  —  ■  >i 

other  things,  he  gave  as  follows :  "  I  direct  that  all  the  rest  of  my  property, 
by  which  I  mean  money  in  the  funds  or  elsewhere,  after  payment  of  my 
debts  and  funeral  expenses  and  such  legacy  duty  as  I  may  hereafter  direct 
to  be  paid  out  of  my  estate,  and  after  payment  of  the  same,  I  intend  to 
bequeath  to  my  executors,  be  divided  between  the  gentlemen  hereafter  named 
who  were  supra  cargoes  in  the  China  service  of  the  blast  India  Company,  or 
the  legal  representatives  of  the  said  gentlemen,  in  the  proportion  that  the 
sums  set  against  their  names  bear  to  each  other."  The  testator  then  enume- 
rated twelve  persons,  opposite  to  whose  names  he  placed  different  figures,  and 
amongst  the  names  was  placed  that  of  the  first  testator,  Joseph  Cotton,  in  the 
following  manner : — 

"  Joseph  Cotton,  Esq.        .         -  -         3402." 

#The  aggregate  of  the  numbers  so  placed  opposite  to  the  names  [*68] 
amounted  to  18,350/.  The  testator  afterwards  proceeded  as  follows  : 
"  Should  any  of  the  gentlemen  before  mentioned  or  their  representatives  de- 
cline to  accept  the  bequest  I  have  made  to  them,  every  bequest,  acceptance  of 
which  may  be  declined,  is  to  augment  the  proportions  of  the  other  parties, 
till  they  are,  if  possible,  completely  satisfied." 

^he  testator,  John  Lloyd,  died  in  December,  1837,  and  the  sum  ascer- 
tained to  belong  to'  Joseph  Cotton,  or  his  legal  representatives,  amounted 
to  2243/. 

The  widow  of  Joseph  Cotton  presented  a  petition,  praying  a  declaration 
that  the  sum  was  subject  to  the  before  mentioned  trusts  of  her  husband's  will, 
or  that  the  rights  of  the  partids  therein  might  be  ascertained. 

The  several  points  argued  were  as  follows  :  first,  whether  the  fund  was 
subject  to  the  trusts  of  Joseph  Cotton's  will ;  secondly,  whether  his  execu- 
tors took  beneficially  as  his  "  legal  representatives ;"  and  thirdly,  if  the  fund 
was  divisible  amongst  the  nearest  of  kin  of  Joseph  Cotton,  (thus  excluding 
the  widow,)  or  amongst  his  next  of  kin  according  to  the  statute  of  distri- 
butions. 

Mr.  Pemberton,  for  the  widow. 

Mr.  Kindersley,  for  the  children. 

Mr.  Bickner,  for  the  husband  of  one  the  children. 

Mr.  L.  Wigram,  for  the  two  other  executors  of  Joseph  Cotton. 

*The  following  cases  were  cited : — Bridge  v.  Abbot,{a)  Evans  v.    [*69] 
Charles  ,{b)  Long  v.  Blackall,(c)  Garrick  v.  Lord  Camden,(d)  Price 
v.  Strangey{e)  Baines  v.  Ottey^g)  Palin  v.  Hills,(h)  Bulmer  v.  Jay,(i) 
Robinson  v.  Smithx{k)  Styth  v.  Monro,(l)  Walter  v.  Makin,(m)  Gitlings 
♦ 

(*)  3  Bro.  C.  C.  234  i  {b)  1  Anstruther,  128.  (c)  3  Ves.  486. 

(<*)  14  Ves.  372.  («) .  6  Mad.  1 59.  (g)  1  Myl.  &  K.  465. 

(A)  Ibid.  470.  (0  4  Simons,  48.    S.  C.  3  Myl.  fc  K.  197. 

(tt  6  Simons,  47.  (J)  Ibid.  49.  (m)  Ibid.  148. 
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v.  M*Dermott,(a)  Elmesley  v.  Young^b)  Wallis  r.  Taylor,{c)  Stocks  v. 
Dodsley,{d)  Harms  v.  Haines  \e) 

The  Master  of  the  Rolls  : — This  is  a  gift  under  the  testator's  will  to 
a  legatee  or  his  legal  representatives.  The  testator  directs  the  Tesidue  to  be 
divided  between  the  gentlemeu  thereinafter  mentioned,  or  the  legal  represen- 
tatives of  those  gentlemen,  in  the  same  proportions  as  the  sums  set  against 
their  names  bear,  to  each  other.  One  sum  is  set  against  the  name  of  Joseph 
Cotton,  and  this,  therefore,  is  a  gift  to  hip  or  his  legal  representatives. 

it  is  undoubtedly  a  matter  of  extreme  difficulty  to  determine  what  a  tes- 
tator really  means  in  cases  like  the  present ;  but  a  construction  has  been  put 
upon  these  words  to  which  I  am  bound  to  adhere.    In  Bridge  v.  Abbot, 
Long  v.  Blachall  and  Walter  v.  Makin,  it  has  been  considered  that  legal 
representatives  mean  those  persons  who  are  by  law  entitled  to  claim  bene- 
ficially the  undisposed  of  residue,  and  who  are,  in  this  sense,  the  persons 
legally  representing  the  individual  to  whom  the  gift  was  first  made.    The 
question  is,  who  are  these  persons ;  it  has  been  contended  that  they 
[*70]    are  either  the  executors  #or  the  next  or  nearest  of  kin  ;  on  the  other 
hand  it  is  argued  that  they  are  those  persons  who  would  be  entitled 
beneficially  under  the  statute  of  distributions;  and  1  am  of  that  opinion. 
When  it  is  said  that  the  expression  "legal  representatives"  means  next  of 
kin,  it  is  not  that  such  is  the  force  of  the  words  themselves,  but  because  the 
words  are  held  to  indicate  the  persons  who,  upon  the  construction  of*the 
will,  are  beneficially  entitled  in  the  place  of  the  person  to  whom  the  gift  was 
first  made,  and  who,  in  that  sense,  legally  represent  such  person.    I  must 
therefore  refer  to  the  statute  of  distributions,  which  points  out  those  who 
are  entitled  to  claim  as  the  legal  representatives  in  that  particular  sense  of 
the  words,  and  the  authorities  have  determined  that  this  fund  belongs  to 
those  persons  who  are  the  next  of  kin,  as  designated  by  that  statute.[l] 

(a)  2  Myl.  &  K.  69.  (©)  Ibid.  82.  (c)  8  Sim.  24). 

(d)  1  Keen,  325.  (e)  2  Keen,  646. 

[1]  In  Saberton  v.  Skeels,  1  Run.  &  M.  567  ;  S.  C.  Taml.  383,  Leach,  M.  R.,  considered  that 
the  ordinary  meaning  of  the  words  "  personal  representatives"  was  executors  and  adminstrators. 
Bat  it  does  not  necessarily  follow  that  they  would  take  a  beneficial  interest,  nor  but  that  the  next 
of  kin  might  claim  through  the  intervention  of  the  executor  or  administrator.  See  further  as  to  the 
meaning  of  the  word  "  representatives ;"  1  Russ.  &  M.  589,  n.  2.  Grafftey  v.  Humpage,  1 
Beav.  47, 52.  On  the  subject  of  executors  taking  beneficially,  see  Hamis  v.  Hatnes,  2  Keen,  646, 
653,  n.  a, 
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Green  v.  Pulsford. 

1839:  June  27. 

An  estate  was  settled  to  the  husband  and  wife  successively  for  life,  with  remainder  to  their  children 
as  they  should  appoint,  and  in  default  of  appointment  between  such  children.  The  husband  and 
wife  encumbered  their  life  interests,  and  in  August  the  husband  and  wife,  having  seven  children, 
appointed  the  whole  estate  to  the  eldest  daughter ;  in  October  of  the  same  year,  the  husband, 
wife  and  daughter  mortgaged  the  property  for  8000/.  The  mortgagee,  under  the  power  of  sale 
in  the  mortgage  deed,  sold  the  property  to  the  plaintiff;  and  after  the  title  had  been  approved  of, 
one  of  the  younger  children  gave  notice  to  the  plaintiff  not  to  complete,  and  that  the  appoint- 
ment was  a  fraud  on  the  marriage  settlement,  and  also  cautioning  the  purchaser  not  to  pay  the 
purchase  money ;  he  did  not,  however,  follow  up  the  notice  by  any  proceeding :  Held,  that  not- 
withstanding this,  a  good  title  was  shown,  and  that  the  purchaser  must  complete. 

On  dismission  of  bill  an  injunction  falls  of  course. 

By  indentures  of  lease  and  release,  dated  in  June,  1807,  the  freehold  pro- 
perty which  was  the  subject  of  the  questions  raised  in  this  cause  was  con- 
veyed to  trustees,  to  the  use  of  Francis  G.  C.  Burridge  for  life,  with 
remainder  to  the  use  of  Mary  Burridge  his  wife  for  *life ;  with  re-  [*71] 
mainder  "  to  the  use  of  all  and  every,  or  such  one  or  more  exclusive 
of  the  other  or  others,  of  the  children  or  child  of  the  said  Francis  G.  C.  Bur- 
ridge by  the  said  Mary  his  wife,"  for  such  estates  and  interests  as  Francis  G. 
C.  Burridge  and  Mary  his  wife  should  during  their  joint  lives  by  any  deed 
appoint,  and  in  default  of  appointment,  to  the  use  of  all  such  children,  as 
tenants  in  common  in  tail. 

Francis  G.  C.  Burridge  had  seven  children  by  Mary  his  wife,  namelyf 
Elizabeth  Mary,  John  and  Julia,  who  had  attained  twenty  one,  and  Fid  ward, 
George,  Robert  Arundel  and  Fanny,  who  were  infants. 

In  1S16,  Francis  G.  £.  Burridge  encumbered  his  life  interest  with  an  an- 
nuity of  346/.,  and  in  the  same  year  Francis  G.  C.  Burridge  and  wife  mort- 
gaged their  life  estates  for  securing  1000/.  and  further  advances  to  the  extent, 
in  the  whole,  of  2000/. 

By  an  indenture  of  the  16th  of  August,  1828,  after  reciting  the  settlement 
of  June,  1807,  and  that  Francis  G.  C.  Burridge  and  Mary  his  wife  had  de- 
termined to  appoint  the  property  to  the  use  of  their  daughter  Elizabeth  Mary 
Burridge,  in  fee  simple,  it  was  witnessed,  that  in  consideration  of  natural  love 
and  affection,  they  appointed  that  the  property  should,  immediately  after  the 
decease  of  the  survivor  of  them,  Francis  G.  C.  Bulridge  and  Mary  his  wife, 
go,  remain  and  be  to  the  use  of  Elizabeth  Mary  Burridge  in  fee. 

By  an  indenture  of  the  21st  of  October,  1828,  the  then  mortgagees,  being 
paid,  reconveyed  the  estate. 

By  indentures  of  the  30th  and  31st  of  October,  1828,  and  by  a  fine 
levied,  it  was  witnessed  that  in  'consideration  of  7000/.  to  Francis  G.    [*72] 
C.  Burridge  and  Mary  his  wife  and  Elizabeth  Mary  Burridge  paid, 
they  mortgaged  the  property  to  John  Mabanke  in  fee,  for  securing  that  sum 
and  interest. 
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Francis  G.  C.  Burridge  died  in  June,  1830,  and  subsequently,  by  inden- 
'  tures  of  the  4th  and  5th  of  August,  1831,  the  mortgage  for  7000/.  was  trans- 
ferred to  Mr.  Pulsford,  who  at  the  same  time  made  to  Mrs.  and  Miss  Burridge 
a  further  advance  of  3000/.,  making  in  the  whole  10,000/.  By  this  deed  Mr. 
Pulsford  had  a  power  of  sale  over  the  property  in  case  of  default  being  made 
in  payment  of  the  mortgage  money. 

In  September,  1836,  the  defendant,  Mr.  Pulsford,  put  up  the  property  for 
sale  by  auction,  when  the  plaintiff  became  the  purchaser  of  part  for  4200/. 
The  abstract  was  delivered,  the  title  approved  of  and  the  conveyance  pre- 
pared ;  but  on  the  24th  of  April,  1837,  before  the  final  completion  of  the 
contract,  the  plaintiff  and  the  defendant's  solicitor  received  from  Robert 
Arundel  Burridge,  one  of  the  children  of  Mr.  and  Mrs.  Burridge,  a  letter  in 
the  following  terms  :  "  Sir,  I  have  been  advised  by  a  friend,  that  the  title  to 
the  property  at  Horsmonden,  Brenchley,  or  Bockingfold  in  Kent,  which  you 
purchased  at  the  auction  mart  in  October,  is  invalid,  in  consequence  of  the 
appointment  by  Mr.  and  Mrs.  Burridge  to  their  eldest  daughter,  and  the  im- 
mediate conveyance  by  them  to  a  mortgagee,  being  a  fraud  on  the  marriage 
settlement  under  which  I  claim ;  I  beg,  therefore,  to  give  you  notice  on  be- 
half of  myself  and  brothers  and  sisters,  that  we  shall  hold  you  responsible  for 
the  property  which  you  have  purchased,  and  we  caution  you  not  to  pay  the 
purchase  money,  if  it  is  not  already  paid.  I  remain,  one  of  the  sons  of  the 
aforesaid  Mr.  and  Mrs.  Burridge,  your  obedient  servant  Robert  A.  Bur- 
ridge." 
{•73]  *The  defendant's  solicitor  gave  notice  to  Robert  A.  Burridge  that 
he  would  complete,  and  would  hold  the  notice  given  by  him  abandon- 
ed, unless  he  took  proceedings  within  a  month  to  enforce  his  alleged  rights: 
but  he  returned  for  answer,  that  he  was  not  bound  to  take  any  proceedings 
until  the  death  of  his  mother.    He  took  no  proceedings. 

The  plaintiff,  the  purchaser,  in  consequence  of  the  notice,  refused  to  com- 
plete his  purchase ;  and  the  defendant  thereupon  commenced  an  action  at 
law  for  the  recovery  of  the  remainder  of  the  purchase  money.  The  plain- 
tiff then  filed  this  bill,  praying  that  the  defendant  might  be  decreed  to  show 
a  good  title ;  and  that,  it  it  should  appear  that  the  defendant  could  not  make 
a  good  title,  by  reason  of  the  claim  of  the  children  of  Mr.  and  Mrs.  Burridge, 
or  from  the  invalidity  of  the  appointment,  then  that  the  plaintiff  might  be 
relieved  from  the  contract  and  have  his  deposit  repaid. 

Pending  the  proceedings  in  this  court  the  vendor  recovered  at  law,  but  was 
prevented  taking  out  execution  by  the  common  injunction. 

Mr.  Pemberton,  and  Mr.  L.  Lowndes,  for  the  plaintiff,  contended  that 
from  the  circumstances,  there  were  reasonable  grounds  for  suspecting,  that 
the  exclusive  appointment  which  had  been  made  to  the  eldest  daughter  in 
exclusion  of  the  other  children,  had^>een  made  for  the  benefit  of  the  parent, 
and  was  a  fraud  on  the  settlement ;  that  these  circumstances  of  suspicion, 
and  the  note  received  from  one  of  the  objects  of  the  power  of  his  intention 
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to  contest  the  appointment,  rendered  the  title  so  doubtful,  that  it  could  not  be 
forced  upon  a  purchaser:  they  observed  that  the  plaintiff  was  a  willing  pur- 
chaser, and  would  be  content  to  take  the  title  if  the  court  should  be  of  opinion 
that  it  was  valid. 

*Mr.  Tinn§y  and  Mr.  Walker,  contra,  contended  that  the  plain-  [*74] 
tiff,  claiming  under  a  purchaser  for  valuable  consideration  without 
notice  of  any  fraud,  could  protect  himself  by  means  of  his  legal  estate  against 
any  future  claims  of  the  youngfer  children ;  they  relied  on  AT  Queen  v.  Far- 
quhar(a)  as  showing  that  such  circumstances  of  suspicion  were  not  suffi- 
cient to  relieve  the  purchaser  from  his  obligation  to  perform  his  contract. 

That  the  questions  had  been  decided  by  the  verdict  at  law,  on  which  oc- 
casion the  plaintiff  might  have  raised  even  equitable  objections  to  the  title. 

Mr.  Pemberton  in  reply. 

The  Master  op  the  Rolls  : — In  all  cases  of  this  description  it  is  ex- 
tremely inconvenient  to  be  compelled  to  decide  in  the  absence  of  parties 
whose  claims  may  hereafter  arise ;  but  such  cases  occasionally  occur,  as  in 
Du  Hourmelin  v.  Sheldon^b)  in  which  case  it  was  necessary  to  decide  a 
question  as  to  the  rights  of  the  Crown  in  a  suit  to  which  the  Attorney  Gene- 
ral was  not  a  party.  [His  Lordship  stated  the  circumstances  of  the  case  and 
proceeded.]  This  was  the  title  under  which  Mr.  Pulsford  sold.  The  cir- 
cumstances I  have  mentioned  were  fully  stated  in  the  abstract,  and  the  title 
appears  to  have  been  approved  of;  and  it  could  not,  as  I  think,  be  otherwise 
than  approved  of  after  the  judgment  of  Lord  Eldon  in  M*  Queen  v.  Far- 
quhar.  All  this  being  done,  but  the  purchase  money  being  unpaid  and  the 
conveyance  not  having  been  delivered  over,  a  notice  was  given  by  one  of  the 
younger  children  of  Mr.  and  Mrs.  Burridge,  that  the  appointment 
made  in  August,  1828,  was  in  fraud  of  the  'settlement.  There  was  [*75] 
not,  as  I  collect,  one  single  fact  stated,  but  a  mere  bare  allegation  was 
made,  that  the  appointment  was  in  fraud  of  the  settlement;  there  was  no 
more  than  the  statement  of  that  possibility  which  every  body,  upon  looking 
at  the  transaction,  must  be  aware  might  have  existed.  No  doubt  such  a 
notice  as  this  must  have  been  very  alarming  to  a  party  about  to  pay  his  pur- 
chase money,  and  would  necessarily  lead  to  all  the  inquiries  which  could  be 
made  upon  the  occasion ;  but  the  question  is,  whether  the  mere  circumstance 
of  this  notice  having  been  given,  without  one  single  fact  being  brought  for- 
ward in  any  way  to  impeach  these  deeds,  ought  to  be  a  reason  why  the  con- 
tract should  not  be  specifically  performed. 

There  is  nothing  to  show  that  Mr.  Mabanke  or  Mr.  Pulsford  had  not  a 
good  title,  but  the  simple  allegation  of  this  party,  that  what  was  done  was  a 
fraud  upon  the  settlement.  I  cannot  say  that  I  think  this,  of  itself,  is  a  rea- 
son why  the  state  of  things  which  existed  immediately  before  that  notice 
should  be  considered  so  far  altered  as  to  entitle  the  plaintiff  to  say  that  the 

(a)  11  Vet.  467.  (&)  1  Beran,  79. 
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title  is  not  a  good  title,  or  that  the  agreement  ought  not  to  be  specifically 
performed.  If  it  were  possible  to  institute  any  inquiry  as  to  the  facts,  which 
took  place,  1  think  it  ought  to  be  done  for  the  satisfaction  of  the  purchaser  ; 
and,  in  a  case  like  this,  I  am  persuaded  that  the  vendor  would  equally  de- 
sire to  have  it  done ;  but  I  do  not  see  how  that  can  be.  I  think  the  title 
must  be  considered  as  a  good  title,  and  the  bill  must  be  dismissed  with  costs* 


Mr.  Tinney  asked  that  the  injunction  might  be  dissolved.  * 

The  Master  op  the  Rolls  : — That  is  not  necessary ;  the  bill  being 
dismissed,  the  injunction  will  go  of  course.[l J 


[•76}  *Casborne  v.  Barsham. 

1839 ;  June  22,  26. 

Signification  of  the  term  "  undue  influence'9  as  applied  to  transactions  between  solicitor  and  client 

There  are  transactions  in  which  there  is  so  great  an  equality  between  the  transacting  parties, — so 
much  of  habitual  exercise  of  power  on  the  one  side,  and  habitual  submission  on  the  other,  that 
without  proof  of  the  exercise  of  power  beyond  that  which  may  be  inferred  from  the  nature  of 
the  transaction  itself,  this  court  will  impute  an  exercise  of  undue  influence. 

When  undue  influence  is  to  be  inferred  from  the  nature  of  the  transaction,  or  when  the  transac- 
tion is  contrary  to  the  policy  of  law,  it  is  the  province  of  the  court  to  determine  the  point ;  and 
the 'question  ought  not  to  be  sent  to  a  jury. 

This  was  a  motion  for  a  new  trial  under  the  following  circumstances  :— 
An  issue  had  been  directed,  to  try  whether  an  indenture  dated  the  20th 
day  of  August,  1832,  had  been  obtained  from  Dennis  Chandler  by  the  de- 
fendant Barsham  by  fraud  or  undue  influence,  as  his  solicitor. 

The  jury  found,  in  effect,  that  the  deed  was  not  obtained  by  fraud,  but 
was  obtained  by  Barsham  by  undue  influence,  as  the  solicitor  of  Chandler. 

The  defendant  Barsham  now  moved  for  a  new  trial,  on  the  ground  that 
the  verdict,  so  far  as  it  found  that  the  deed  had  been  obtained  by  undue  in- 
fluence, was  against  the  evidence  adduced  at  the  trial. 

The  issue  had  been  directed  in  a  cause  in  which  Mr.  Casborne,  as  assignee 
of  Dennis  Chandler  an  insolvent,  was  plaintiff,  and  Barsham,  together  with 
two  persons  named  Robinson  and  Matthew,  were  defendants. 

The  bill  prayed  that  the  deed  might  be  delivered  up  to  be  cancelled,  or, 
that  it  might  be  allowed  to  stand  only  as  a  security  for  what,  if  anything,, 
was  justly  due  from  Chandler  to  Barsham ;  and  it  alleged,  that  Chandler, 
being  wholly  Under  the  influence  and  control  of  Barsham  his  solicitor, 

[1]  But  in  Ferrand  v.  Hamer,  4  Myl.  &  Cr.  147,  Lord  Cottenham  said :  "  A  plea  allowed,  * 
dismissal  of  the  bill,  an  abatement  of  the  suit  do  not  dissolve  an  injunction,  but  an  order  for  that 
purpose  must  be  obtained  ;"  and  see  9  Sim.  410,  n.  1.  The  general  opinion,  however,  seems  to 
accord  with  the  view  taken  by  the  Master  of  the  Rolls  in  the  case  supra.  BUnntrhasset  v.  Scan- 
Ian,  lHog.  363 ;  1  Barb.Ch.  Pract  644,  and  cases  there  cited. 


CASES  IN  CHANCERY.  78 

1839.— Caaborae  v.  Barabam. 

.     ■ . . 

was   fraudulently    induced  to   execute    *the   deed    whilst   wholly    [#77] 
ignorant  of  the  effect  of  executing  it,  and  without  any  consideration 
having  been  given  for  executing  (he  same,  and  for  the  purpose  of  giving  to 
Barsham  a  fraudulent  preference  over  Casborne. 

Barshara  admitted  that  he  was  Chandler's  solicitor,  and  that  Chandler  was, 
to  such  extent  as  a  client  is  generally,  under  the  influence  of  his  attorney 
and  solicitor,  but  no  further  or  otherwise ;  but  he  denied  that  Chandler  was 
ignorant  of  the  effect  of  executing  the  deed,  or  that  it  was  executed  without 
consideration,  or  for  the  purpose  of  giving  a  fraudulent  preference,  or  that 
the  deed  was  obtained  by  fraud  or'undue  influence. 

Witnesses  being  examined,  Dennis  Chandler  himself  stated  that  he  put  his 
whole  trust  and  confidence  in  Barsham,  but  that  Barsham  had  no  particular 
influence  or  control  over  him ;  and  three  witnesses,  Frederick  Wing,  Dennis 
Chandler  the  younger,  and  Robert  Chandler,  stated  that  Barsham  had  great 
professional  influence  and  control  over  Dennis  Chandler.  Witnesses  were 
also  examined  as  to  the  circumstances  which  took  place  before  and  at  the 
time  when  the  deed  was  executed,  but  the  result  not  being  satisfactory,  the 
issue  was  directed. 

Mr.  Biggs  Andrews,  Mr.  C.  P.  Cooper,  and  Mr.  Elderton  for  the  motion. 
-     Mr.  P ember  ton,  Mr.  O.  Richards  and  Mr.  Gunning,  contra. 


'  **June  26. — The  Master  op  the  Rolls  : — The  object  of  the  first  part 
of  the  issue  was  to  ascertain  whether  Barsham  had  obtained  the  deed  by 
fraud,  by  any  suggestion  of  falsehood,  or  suppression  of  truth  by  misrepre- 
sentation or  concealment  of  fact. 

#The  object  of  the  second  part  of  the  issue  was  to  ascertain      ["78J 
whether  Barsham,  availing  himself  of  his  character  of  solicitor,  had 
obtained  the  deed  by  undue  influence,  and  some  discussion  took  place  as  to 
the  sense  in  which  the  words  "undue  influence"  had  been  understood. 

Omitting  such  transactions  as  are  void  by  the  policy  of  the  law,  it  is  plain 
that  there  are  transactions  in  which  there  is  so  great  an  inequality  between 
the  transacting  parties, — so  much  of  habitual  exercise  of  power  on  the  one  side, 
and  habitual  submission  on  the  other,  that  without  any  proof  of  the  exercise 
of  power  beyond  that  which  may  be  iuferred  from  the  nature  of  the  transac- 
tion itself,  this  court  will  impute  an  exercise  of  undue  influence.  Such  cases 
have  not  iinfrequently  occurred  in  transactions  between  parent  and  child,  and 
sometimes  in  transactions  between  persons  standing  to  each  other  in  the  re- 
lation of  solicitor  and  client. 

But  other  cases  do  not  rest  solely  on  the  nature  of  the  transaction  and  the 
fact  of  habitual  -or  occasional  influence ;  it  is  required  to  show  that  some  ad- 
vantage was  taken,  or  that  there  was  some  fear,  some  use  of  threat  or  of  undue 
practice  or  persuasion. 

When  undue  influence  is  to  be  inferred  from  the  nature  of  the  transaction, 
or  when  the  transaction  itself  is  contrary  to  the  policy  of  the  law,  1  appre- 

Vol,  II.  7 
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hend  that  it  is  the  province  of  the  court  to  determine  the  point,  and  that 
the  question  ought  not  to  be  sent  to  a  jury.fl] 

And  having  regard  to  this  bill  and  the  particular  charges  which  it  contains, 

1  am  of  opinion  that  the  question  to  be  triod  upon  this  part  of  the  issue  was, 

whether  Barsham  acting  as  solicitor,  availed  himself  of  his  influence 

[*79J      in  that  character  to  use  improper  •inducements  to  Chandler,  whereby 

to  prevail  upon  him  to  execute  the  deed. 

The  jury  negatived  the  fraud,  and  their  finding  in  that  respect  is  not  dis- 
puted, so  that  I  must  on  this  occasion  conclude  that  there  was  no  deception 
and  no  misrepresentation  or  suppression  of  truth  ;  but  the  jury  have  affirmed 
the  undue  influence,  and  the  question  is,  whether  that  finding  is  supported 
by  sufficient  evidence. 

It  appears  that  Mr.  Casborne  sued  Chandler  for  tithes  in  the  Court  of  Ex- 
chequer, Barsham  conducted  the  defence  of  Chandler  as  his  solicitor,  and  on 
the  2d  of  July,  1828,  there  was  a  decree  against  Chandler.  The  question, 
whether  he  was  to  pay  costs  to  the  plaintiff,  being  at  that  time  reserved,  it 
was  obvious  that  he  would  at  least  have  his  own  costs  to  pay,  and  on  account 
of  those  costs  he  was  indebted  in  a  large  but  then  untaxed  and  unascertained 
sum  of  money  to  Barsham ;  and  some  time  after  the  date  of  the  decree,  but 
when  first  does  not  precisely  appear,  Barsham  proposed  to  Chandler  to  exe- 
cute the  deed  in  question.  The  nature  and  provisions  of  this  deed  are  open 
to  very  considerable  observation,  and  it  is  clear  that  the  deed  was  executed 
on  the  suggestion  and  under  the  advice  of  Barsham,  and  also  clear  that  when 
it  was  proposed  to  Chandler  he  objected  to  it,  and  that  the  preparation  of  the 
deed  was  for  some  time  delayed.  The  proposal  was  communicated  to  the 
family  of  Chandler ;  his  son  Robert  knew  of  it  ten  days  or  a  fortnight  before 
it  was  executed,  and  objected  that  if  there  were  au  assignment  it  should  be 
for  the  equal  benefit  of  all  the  creditors.  He  afterwards,  two  days  before  the 
deed  was  executed,  went  to  the  office  of  Barsham  with  Robinson,  one 
[*80]  of  the  trustees  named  by  Chandler,  the  dfeed  was  read  to  him,  *and 
he  understood  that  it  gave  a  preference  to  Barsham,  and  advised 
his  father  not  to  execute  it ;  he  says  indeed  that  he  did  all  he  could  to  pre- 
vent his  father  signing  the  deed.  He  says  also  that  his  brother  objected,  and 
his  father  did  not  know  what  to  do ;  he  thought,  however,  that  after  the 
family  had  objected  to  it  his  father. would  not  execute  it. 

Hannah  Chandler,  the  daughter,  was  at  her  father's  house  on  the  Friday 
before  the  Monday  on  which  the  deed  was  executed,  Barsham  was  there, 
and,  as  she  says,  promised  Chandler  50/.  and  a  farm  if  he  would  sign  the 

[1]  When  an  issue  will  or  will  not  be  directed,  see  Gardner  v.  Rove,  5  {Ins*.  258,  263,  n.  1. 
Piers  v.  Tuite,  1  Dru.  &  Walsh,  279.  Jewett  ▼.  Palmer,  7  Johns,  Ch.  Rep.  68.  Clapper  ▼. 
House,  6  Paige,  149.  Hudson  $c.  Canal  Company  v.  New  York  $c.  Rail  Road  Company,  9 
Paige,  332.  Flagg  v.  Mann,  2  Sumn.  526.  Dexter  ▼.  The  Providence  Aqueduct  Company,  1 
Story's  Rep.  387.  2  Story's  Eq.  $  1447.  Milner  ▼.  Singleton,  2  Yo.  &  Coll.  C.  C.  n.  (d)  Whi- 
taker  v.  Newman,  2  Hare,  299.    Frank  r.  Mainwaring,  post,  115. 
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deed,  and  on  that  Friday  and  the  following  Saturday,  Matthew,  one  of  the 
trustees,  made  a  valuation  of  the  farming  stock  and  of  the  household  effects 
to  be  assigned.  On  the  morning  of  the  20th  of  August,  Sams,  the  paitner, 
went  with  the  deed  to  Chandler,  who  at  that  time  declined  to  sign  it,  saying 
he  wished  to  speak  to  his  sons  again  before  he  signed ;  it  was  read  over  to 
him  in  the  presence  of  Hannah,  who  seems  to  have  perfectly  understood  that 
it  gave  a  preference  to  fiarsham,  and  Chandler  signed  it  in  the  afternoon  of 
that  day.  What  were  the-  motives  which  induced  Chandler  himself  to  sign 
the  deed  do  not  appear.  It  is  plain  that  the  two  sons  and  the  daughter  ob- 
jected to  and  opposed  its  execution,  and  it  seems  singular  that  they  should 
not  have  stated  what  were  the  motives  which  Barsham  offered,  to  induce  the 
father  to  execute  the  deed  against  their  objections.  The  evidence  affords  no 
indication  of  any  exercise  of  power  or  control  by  Barsham  over  Chandler,  or  of 
any  threat  used  by  him,  or  of  any  persuasion,  except  such  as  may  be  inferred 
by  the  offer  of  50/.  and  a  farm,  which  offer  would  rather  tend  to  show,  that 
any  influence  which  Barsham  attempted  to  exercise  as  solicitor  was  insuffi- 
cient Chandler  had  the  opportunity  of  consulting  his  sons,  who 
appear  to  have  #been  capable  of  advising  him  and  to  have  advised  [#81] 
him,  and  whatever  were  the  inducements  offered  by  Barsham,  they 
had  not  succeeded,  even  on  the  occasion  of  the  last  interview  which  Bars- 
ham had  with  Chandler  on  the  subject,  for  on  the  last  day,  when  Sams 
attended  for  the  execution  of  the  deed,  and,  as  he  says,  used  no  persuasions 
whatever,  he  found  Chandler  undetermined  and  desiring  to  speak  with  his 
son  again  before  he  signed,  and  the  opportunity  was  given  him  to  do  so.  On 
the  whole,  therefore,  though  the  deed  is  of  such  a  nature  that  I  do  not  think 
Chandler  ought  to  have  been  advised  to  execute  it,  and  although  the  offers* 
said  to  have  been  made  to  Chandler  do  in  my  mind  throw  some  suspicion 
on  the  transaction,  I  do  not  find  evidence  of  facts  which  appear  to  me  to 
prove  that  the  deed  was  obtained  by  the  undue  influence  of  Barsham,  as  a 
solicitor,  and  I  think  that  the  defendant  is  entitled  to  a  new  trial  of  that  part 
of  the  issue.[l] 


Bennett  v.  Hatter. 

1839 :  July  15. 

A  testator  bequeathed  10002.  to  "  the  Jews'  poor,  Mile  End ;"  there  were  two  charitable  institu- 
tions for  poor  Jews  at  Mile  End,  and  it  not  appearing  which  of  the  charities  was  meant,  Held, 
that  the  fond  ought  to  be  applied. ey  pres;  and  the  court  divided  the  bequest  between  these  two 
charitable  institutions. 

The  testator  Benjamin  Hawes  bequeathed  as  follows :  "I  leave,  after  the 
death  of  Lucy  Hawes,  as  many  thousand  three  and  a  half  per  cents  to  the 

[1]  As  to  granting  new  trial  of  an  issue,  see  Locke  v.  Colman,  2  Myl.  &  Cr.  49,  635, 639,  n.  1,  and 
cases  there  cited.    2  Story's  Eq.  §  1447, 
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following  charities,  viz.  1000/.  three  and  a  half  per  cents  to  the  Jews'  poor, 
Mile  End ;  secondly,  1000/.  ditto  to  the  Society  for  Relief  of  Prisoners  for 
Small  Debts  ;  thirdly,  1000/.  ditto  to  the  Missionary,"  and  after  making  fifteen 
other  charitable  gifts,  he  proceeded :~"  ninteenth,  1000/.  to  Methodist 
[*82]  preachers  ;  twentieth,  twenty-first,  twenty-second,  to  the  preachers  *in 
the  Presbyterian,  Baiptist  and  Independent  persuasion,  1000/.  to  each  ; 
twenty-third,  1000/.  to  the  Roman  Catholic  persuasion  ;  twenty-fourth,  1000/. 
to  Quakers'  preachers." 

By  decree,  made  in  May,  1836,  it  was  referred  to  the  Master  to  inquire 
what  charities  were  meant  by  the  testator  by  the  descriptions  of  "  the  Jews' 
poor  Mile  End,"  "  the  preachers  in  the  Presbyterian,  Baptist  and  Independent 
persuasion"  and  "  Quakers'  preachers." 

The  legacy  to  the  Jews'  poor,  Mile  End,  was  claimed  both  by  the  trea- 
surer and  wardens  of  an  hospital  called  "  Beth  Holim,"  in  Mile  End  Old 
Town,  founded  in  the  year  1747  by  the  members  of  the  congregation  of  Span- 
ish and  Portuguese  Jews,  for  the  sustenance  and  relief  of  the  poor  and  desti- 
tute Jews  of  thai  congregation ;  it  was  also  claimed  by  the  trustees  of  another 
hospital  called  the  Jews'  Hospital,  Mile  End,  for  the  support  of  aged  poor 
and  for  the  education  and  employment  of  youth,  which  had  been  established 
in  1795,  for  the  relief  of  the  class  called  German  Jews  and  for  the  education 
of  the  youth  of  the  same  persuasion.  These  claims  were  supported  by  affi- 
davits. 

The  Master  found,  that  no  sufficient  evidence  had  been  produced  before 
him  as  to  what  charity  was  meant  by  the  testator,  by  the  description  of"  the 
Jews'  poor,  Mile  End." 

Both  these  charities  filed  exceptions  to  the  Master's  report. 

Mr.  Richards  and  Mr.  Siinton  claimed  the  legacy  for  the  former  charity ; 
and, 
[*83]        *Mr.  Spence  and  Mr.  F.  H.  Goldsmid,  for  the  latter  charity. 
Mr.  S.  Sharpe,  for  the  plaintiff. 

Mr.  Wray,  for  the  Attorney  General. 

Powell  v.  The  Attorney  General^a)  Waller  v.  Childs^b)  Moggeridge  v. 
Thackwell,(c)  Attorney  General  v.  Clark^d)  Simon  v.  Barber^e)  were 
cited. 

The  Master  op  the  Rolls  overruled  both  sets  of  exceptions. 

The  case,  however,  coming  on  for  further  directions, 

The  Master  of  the  Rolls  decreed  to  the  effect  following : "There  be- 
ing no  charity  answering  the  description  of  "  The  Jews' poor,  Mile  End,"  his 
Lordship  doth  declare  that  the  charitable  legacy  of  1000/.  three  and  a  half  per 
cents,  given  by  the  testator's  will  to  « the  Jews'  poor,  Mile  End,"  ought  to  be 
applied  to  charitable  purposes,  having  regard,  as  near  as  may  be,  to  the  ob- 
jects intended  by  the  said  testator  by  the  said  bequest  in  the  said  will  "  to  the 

(a)  3  Mer.  48.        (b)  2  Arab.  524.        (c)  7  Vce.  36         (<*)  Arab.  4  22.        (e)  5  Run.  1 12. 
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Jews'  poor,  Mile  End  ;"  and  it  appearing  to  the  court  that  there  are  at  Mile 
End.  in  the  county  of  Middlesex,  two  charitable  institutions  only,  for  the  re- 
lief of  poor  persons  of  the  Jewish.persuasion,  namely,  an  hospital  called  "  Beth 
Holim,"  stituate  in  Mile  End,  Old  Town,  founded  in  the  year  1747  by 
the  members  of  the  congregations  of  Spanish  and  'Portuguese  Jews,  [*84] 
for  the  sustenance  and  relief  of  poor  and  destitute  Jews  of  that  congre- 
gation, and  ?an  hospital  called  "  The  Jews'  Hospital,"  situate  at  Mile  End 
aforesaid,  for  the  relief  of  the  Jewish  poor  of  the  class  denominated  German 
Jews,  and  that  S.  L.  B.,  &c,  are  the  treasurers  and  wardens  of  the  said  hos- 
pital called  fcC  Beth  Holim,"  and  that  M.  S.,  &c.,  are  the  trustees  of  the  said 
charitable  institution  catled  ^  The  Jews'  Hospital,  Mile  End,"  his  Lordship 
doth  order  a  moiety  of,  Uin  fund  to  be  paid  to  the  treasurer  and  wardens  of 
the  hospital  called  "'Bmh  Holim,"  to  be  applied  by  them  for  the  general  pur- 
poses of  the  Paid  tv*spiuil,  and  the  other  moiety  to  be  paid  to  the  trustees  of 
the  "Jews'  Hosj>ita£Jlile  End,"  to  be  applied  by  them  for  the  general  pur- 
poses of  that  iiistUipWi*o.(a)[l  | 


#;•  'Ward  v.  Painter.  [*85] 

1839:  July  24.         '"■•'" 

In  May,  1819,  a  party  took  the  benefit  of  the  insolvent  act  then  in  force ;  he  subsequently  acquired 
property,  and  died  leaving  more  than  sufficient  to  pay  his  debts  contracted  alter  his  insolvency. 
The  scheduled  creditors  remaining  unpaid :  Held,  that  a  bill  might  be  maintained  by  one  of  such 
creditors  against  the  personal  representatives  of  the  insolvent,  without  the  previous  sanction  of 
the  Insolvent  Debtors'  Court,  for  payment,  out  of  the  surplus  assets,  of  the  scheduled  debts. . 

This  case  came  before  the  court  on  general  demurrer. 

The  effect  of  the  statements  of  the  bill  was  as  follows : — On  the  12th  of 
May,  1819,  Richard  W.  Painter  was  discharged  under  the  insolvent  debtors' 
acts  then  in  force,  having  previously  duly  complied  with  all  the  provisions 
of  the  said  acts,  and  having  assigned  his  estate  to  the  provisional  assignee, 
and  having  signed  a  schedule  in  the  usual  manner.  The  insolvent  was  at 
the  time  indebted  to  the  plaintiff  in  the  sum  of  25/.,  for  which  amount  his 
name  was  inserted  in  the  schedule. 

The  insolvent  had  no  estate  or  effects  at  the  time  of  his  discharge,  but  he 
afterwards  carried  on  trade  and  acquired  considerable  property.    He  died  in 

(a)  His  Lordship  acted  similarly  with  respect  to  some  of  the  other  charities ;  and  on  further  direc- 
tions, the  legacy  to  "  the  preachers  in  the  Baptist  persuasion,"  was  given  in  the  following  propor- 
tions, namely,  one-fourth  to  "  the  general  Baptist  fund,"  and  the  remaining  three-fourths  to  "  the 
particular  Baptist  fund,"  as  being  the  proportions  corresponding  with  the  relative  number  of  preachers 
or  ministers  in  each  of  such  denominations  of  Baptists  ;  and  the  legacy  to  the  "  Quakers'  preachers" 
was  given  to  the  "  meeting  for  sufferings"  of  the  Quakers. 

[1]  Vide  Hayter  v.  Trego,  5  Russ  113,  115  n.  1.  Attorney  General  v.  The  Ironmongers  Com- 
pany, post  313. 
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February,  1837,  having  bequeathed  the  whole  of  his  property  to  his  widow, 
who  took  out  administration,  paid  all  his  debts  except  those  due  at  the  time 
of  the  insolvency,  and  retained  the  surplus,  which  amounted  to  3000/.  The 
debts  due  at  the  time  of  the  insolvency,  and  amongst  them  the  debt  due  to  the 
plaintiff  still  remained  unpaid. 

On  the  31st  of  May,  1839,  the  plaintiff  filed  this  bill,  "  on  behalf  of  himself 
and  all  other  the  unsatisfied  creditors  of  Richard  W.  Painter,"  against  the  ad- 
ministratrix, for  payment  out  of  the  assets,  first,  of  the  debts  (if  any)  contract- 
ed subsequent  to  the  insolvency,  and  afterwards  of  the  debts  owing  at  the 

time  of  his  discharge  under  the  insolvent  act. 
[*86]        *No  application  was  stated  to  have  been  made  to  the  Insolvent 
Debtors'  Court  to  authorise  this  suit. 

The  defendant  put  in  a  general  demurrer,,  for  want  of  equity. 

The  act  in  force  at  the  time  at  which  the  insolvent  was  discharged.  (12th 
Hay,  1819,)  was  the  63  G.  3,  c.  102,  as  amended  by  the  64  G.  3,  c.  23,  and 
continued  by  the  69  G.  3,  c.  129,  the  principal  provisions  of  which,  so  far 
as  they  bear  upon  the  case,  are  stated  hereunder^) 

(a)  The  tenth  section  of  the  53  G.  3,  a  102,  after  enacting,  that  in  case  the  prisoner  should  he 
adjudged  to  he  entitled  to  the  benefit  of  the  act,  and  directing  the  court  to  appoint  assignees  of  his 
estate,  proceeds,  "  and  shall  order  proper  conveyances  and  assignments  of  such  estate  and  effects  to 
he  made  by  such  prisoner  according  to  this  act,  together  with  an  engagement,  to  be  executed  by 
such  prisoner,  to  pay  so  much  of  the  just  debts  and  demands  of  the  several  persons  against  whom 
such  prisoner  shall  by  such  court  be  adjudged  entitled  to  the  benefit  of  this  act,  as  shall  not  be  paid 
out  of  the  estate  and  effects  to  be  conveyed  and  assigned  by  such  prisoner  for  such  purpose,  in  case 
he  or  she  shall  at  any  time  thereafter  be  enabled  to  pay  such  debts  and  demands,  or  to  pay  such  part 
or  parts  thereof  as  he  or  she  shall  be  able  at  any  time  to  pay ;"  and  after  ordering  the  prisoner's 
boojcs,  &c.,  to  be  delivered  up,  and  the  prisoner's  discharge,  it  proceeds  as  follows : — '  *  and  judgment 
shall  thereupon  be  entered  in  such  court  against  such  prisoner  in  pursuance  of  such  engagements 
as  aforesaid,  which  judgment  shall  and  may,  if  the  said  court  shall  so  order,  be  executed  against 
the  future  estate  and  effect*  of  such  prisoner,  real  and  personal,  as  the  said  court  shall  direct,  and 
•hall  bind  the  assets  of  such  prisoner,  real  and  personal,  in  the  hands  of  his  heirs,  executors  and  ad- 
ministrators, for  the  full  amount  of  the  debts  and  demands  aforesaid  which  shall  remain  unsatisfied, 
or  so  much  of  such  debts  and  demands  as  the  said  court  shall  be  of  opinion  ought  to  be  satisfied,  and 
execution  shall  be  had  upon  such  judgment  in  such  and  the  same  manner  as  execution  may  be 
had  upon  a  judgment  of  the  Court  of  King's  Bench,  nevertheless  according  to  the  order*  of  the 
court  to  be  established  by  virtue  of  this  act,  and  in  conformity  to  the  provisions  in  this  act  con- 
tained." 

The  fourteenth  section  of  the  same  act  provides  as  follows : — "  That  in  case  any  prisoner  who 
shall  have  been  discharged  by  virtue  of  this  act  shall  become  able  to  pay  all  or  any  part  of  the 
debts  due  from  him  or  her,  and  against  which  he  or  she  shall  have  obtained  such  discharge,  after  a 
reasonable  allowance  for  the  maintenance  of  tuck  debtor  and  his  or  her  family,  and  payment  of  his 
or  her  debts  contracted  after  such  discharge,  or  to  which  such  discharge  did  not  extend,  it  shall  and 
may  be  lawful  for  any  creditor  or  creditors  againtt  whom  he  or  she  shall  have  obtained  such  dis- 
charge, to  apply  to  the  court  for  liberty  to  proceed  against  such  debtor  notwithstanding  such  dis- 
charge ;  and  in  case*  it  shall  appear  to  the  satisfaction  of  such  court  that  such  debtor  is  of  ability 
to  pay  such  demand  or  any  part  thereof,  it  shall  be  lawful  for  such  court  to  revoke  such  discharge, 
either  wholly  or  upon  payment  of  such  sum  or  sums  of  money  for  the  benefit  of  the  persons  against 
whom  such  discharge  shall  have  been  obtained,  either  in  gross  or  by  several  payments,  as  to  such 
court  shall  appear  reasonable,  or  to  permit  execution  to  be  taken  out  on  the  judgment  entered  up 
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*Mr.   Tinney  and  Mr.    Teed,  in  support   of   the   demurrer : —    [*87] 
In  arguin ;   this  demurrer  it  is  necessary  to   impugn  the  decision 
of  Sir  John  Leach  in  Barton  v.  Tattersall;  #but  a  single  decision  on    [*88J 
the  construction  of  an  act  of  Parliament  which  has  never  been 


jn  such  court  on  the  engagement  of  such  prisoner,  for  snch  stun  of  money  as  the  said  court  shall 
think  fit,  to  be  distributed  rateably  amongst  tbe  creditors  entitled  under  such  engagement ;  and 
such  proceedings  shall  and  may  be  had,  according  to  the  discretion  of  the  said  court,  from  time  to 
time  until  the  whole  of  the  debts  due  to  the  several  persons  against  whom  such  discharge  shall  have 
been  obtained  shall  be  fully  paid  and  satisfied,  together  with  such  costs  as  such  court  shall  think  fit 
to  award." 

By  the  seventeenth  section  it  is  enacted,  "  That  in  case  any  prisoner  who  shall  have  been  dis- 
charged by  virtue  of  this  act  shall  die  leaving  assets,  real  or  personal,  after  payment  of  all  his  or 
her  debts,  exclusive  of  the  debts  from  which  such  prisoner  shall  have  obtained  such  discharge,  it 
shall  be  lawful  for  the  person  or  persons  entitled  to  so  much  of  such  debt  or  debts,  from  which  such 
discharge  shall  have  been  obtained  as  shall  remain  unpaid,  to  apply  to  tbe  said  court  for  liberty  to 
proceed  on  the  judgment  entered  in  the  said  court,  on  the  engagement  of  such  prisoner,  in  order  to 
obtain  payment  of  so  much  of  such  debt  or  debts  as  shall  then  remain  due  as  aforesaid,  and  such 
court  shall  make  such  order  thereupon  as  shall  be  just ;  and  the  heirs,  executors  or  administrators 
of  such  deceased  prisoner  shall  apply  the  assets  in  his,  her  or  their  hands  according  to  such  order, 
but  without  prejudice  to  the  demand  of  any  other  creditor  or  creditors  of  such  deceased  prisoner,  all 
of  which  shall  be  first  paid  or  satisfied :  provided  always,  that  in  case  it  shall  at  any  time  be  made 
appear  to  such  court  that  the  estate  or  effects  of  such  prisoner  conveyed  or  assigned  under  the  au- 
thority of  this  act  would  have  been  sufficient,  if  carefully  and  properly  managed,  to  have  satisfied 
all  the  debts  from  which  such  prisoner  has  been  discharged,  or  to  have  satisfied  a  larger  proportion 
of  such  debts  than  shall  have  actually  been  paid  therewith,  then  and  in  any  such  case  such  court 
shall  not  authorize  any  further  proceedings  against  such  prisoner,  or  his  or  her  assets,  except  for 
so  much  of  the  debts  of  such  prisoner  as  could,  not  have  been  satisfied  out  of  the  estate  and  effects 
so  conveyed  and  assigned,  in  case  the  same  had  been  carefully  and  properly  managed,  and  rendered 
productive  for  the  discharge  of  such  debts :  provided  also,  that  in  no  case  interest  shall  be  allowed 
on  any  such  debt  from  the  time  of  such  discharge,  until  the  said  court  shall  order  that  interest  shall 
again  run  upon  debts  bearing  interest,  which  shall  be  wholly  in  the  discretion  of  the  said  court  as 
hereinafter  provided. 

By  the  thirty -second  section,  if  any  action  or  suit  be  brought  against  an  insolvent  upon  any  cause 
of  action  from  which  he  has  obtained  his  discharge,  except  under  the  order  of  the  Insolvent  Court, 
he  may  plead  his  discharge  under  the  act. 

This  act  was  amended  by  54  G.  3,  c.  23,  s.  14,  by  which  it  is  enacted,  "  That  so  much  of  the 
said  act  as  requires  any  such  prisoner  to  execute  an  engagement  for  payment  of  the  debts  or  de- 
mands of  the  persons  against  whom  such  prisoner  shall  be  adjudged  by  the  said  court  to  be  entitled 
to  the  benefit  of  the  said  act,  and  as  directs  any  proceeding  on  such  engagement,  shall  be  and  tbe 
same  is  hereby  repealed,  and  instead  thereof  the  said  court  shall  require  such  prisoner  to  enter  into  a 
recognizance  to  the  King's  Majesty  for  the  full  amount  of  such  debts ;  and  it  shall  be  lawful  for 
any  creditor  or  creditors  of  such  prisoner  from  time  to  time  to  apply  to  the  said  court  to  have  such 
recognizance  put  in  suit,  and  the  same  shall  be  put  in  suit  in  pursuance  of  the  order  of  the  said  court 
for  that  purpose,  if  the  said  court  shall  see  fit,  hut  all  proceedings  thereon  shall  be  subject  to  the  or- 
der  of  the  said  court ;  and  any  money  which  shall  be  recovered  on  any  such  recognizance  shall 
be  paid  and  applied  undor  the  order  of  the  said  court,  in  the  same  manner  as  any  money  which 
might  have  been  recovered  under  such  engagement  as  aforesaid,  and  the  judgment  directed  by  the 
said  act  to  be  entered  thereupon  might  have  been  paid  or  applied  under  the  authority  of  the  said  act ; 
and  the  said  court  shall  in  all  cases  proceed  upon  snch  recognizance  as  the  said  court  might  have 
done  under  the  authority  of  tbe  said  act,  upon  the  engagement  and  judgment  thereupon  by  the  said 
act  required  to  be  executed  and  eutered  as  aforesaid." 
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affirmed  by  a  superior  court  is  not  conclusive,  and  the  point  is  still  open 
[*89]     to  'discussion ;  besides  which,  the  argument  in  that  case  turned  princi- 
pally on  the  application  of  the  statute  of  limitations  ;  no  objection  was 
there  taken  to  the  jurisdiction,  and  the  executor  was  not  personally  interested 
in  the  discussion. 

This  bill  is  demurrable  on  the  ground  that  it  does  not  appear  that  the  sanc- 
tion of  the  Insolvent  Court,  authorizing  these  proceedings,  has  been  obtained. 
It  is  clear  that  the  policy  of  the  act  in  question  was  to  discharge  the  person 
of  the  insolvent,  and,  subject  to  one  qualification,  to  release  his  future  estate 
from  the  demands  of  the  creditors  included  in  his  schedule  ;  the  object  of 
.the  legislature  was,  that  upon  an  insolvent  transferring  the  whole  of  his  pro- 
perty to  his  creditors,  he  might,  unfettered  by  prior  debts,  have  an  opportu- 
nity, by  future  industry  and  exertion,  of  maintaining  himself  and  family,  and 
of  retrieving  his  ruined  fortune  ;  and  if  he  should  succeed,  then  the  Insolvent 
Court  was  to  have  the  power  of  ordering  a  portion  of  his  future  acquired  pro- 
perty to  be  applied  in  liquidation  of  the  unpaid  scheduled  debts ;  it  is  plain, 
however,  that  no  proceeding  could  be  taken,  except  under  the  sanction 
[*90]  of  the  Insolvent  Court,  for  he  *could  plead  his  discharge  in  bar.  A 
discretionary  power  was  thus  vested  in  the  Insolvent  Court,  not  only 
as  to  whether  any  proceedings  ought  to  be  taken,  but  also  to  limit  their  ex- 
tent, and  to  determine  whether  interest  ought  or  not  to  be  allowed  on  the  debts. 
Iu  the  exercise  of  this  discretion  the  Insolvent  Court  was  to  take  into  consi- 
deration the  past  conduct  of  the  insolvent,  the  extent  of  his  property,  the  wants 
of  his  family,  and  under  the  seventeenth  section,  whether  his  assets  had  been 
carefully  and  properly  managed  by  the  assignees.  The  defendant  is  entitled 
to  the  exercise  of  the  discretion  of  that  court,  whose  decision  is  final,  and 
from  which  there  is  no  appeal  to  this  court.  Until  that  court  has  exercised 
this  discretion,  the  plaintiff  has  no  locus  standi  in  this  court,  for  the  Insolvent 
Debtors'  Court  might,  upon  an  application  being  made,  refuse  their  sanction 
to  these  very  proceedings. 

The  right  of  the  plaintiff  is  founded  not  on  any  equity,  but  on  the  legal 
title  which  he  is  supposed  to  possess,  and  upon  that  legal  right  he  applies  to 
this  court  for  the  administration  of  the  insolvent's  assets.  If  his  legal  title 
fails,  this  suit  cannot  be  supported.  Now  suppose  that  the  plaintiff  had 
brought  an  action  at  law,  without  the  sanction  of  the  Insolvent  Debtors' 
Court,  to  recover  his  debt  of  25/.,  the  defendant  might  plead  the  insolvent's 
discharge  in  1819,  which  would  be  a  complete  bar  to  the  action.  The  plain- 
tiff, therefore,  having  no  legal  demand,  cannot  support  this  suit,  and  the  de- 
murrer ought  consequently  to  be  allowed.(a) 

Mr.  Pemberton  and  Mr.  Grubby  contra : — The  decision  of  Sir  John 
f*91J    Leach  in  Barton  v.  Tattersall  must  govern  *the  present  case  and  de- 
termine the  demurrer.    That  case  was  decided  after  full  argument 

(a)  The  objection  as  to  the  statute  of  limitations  was  not  raised  in  the  argument ;  but  as  to  this 
point,  see  Browning  v.  Parti,  5  Meeson  &  W.  117. 
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and  a  week's  consideration ;  it  was  afterwards  brought  before  the  considera-. 
tion  of  the  same  judge  ;(a)  and  though  it  does  not  appear  to  have  been 
affirmed  by  any  subsequent  reported  decision,  yet  il  was  acquiesced  in,  arid 
has  been  frequently  referred  to  and  recognized  in  subsequent  cases ;  Zbrte- 
ton  v.  Hornby  JJ>)  Ex  parte  Barrington,(c)  Ex  parte  Fenwick,(d)  Kay%  vr  - 
Fosbrook}(e)  Curtis  v.  Sheffield.{g)  *  •"**' 

The  act  of  the  53  G.  3,  c.  102,  s.  10,  directed  the  insolvent  to  give  an  en- 
gagement for  payment  of  his  debts  ;  this  was  varied  by  the  54  G.  3,  c.  25,  s. 
14,  which  directed  a  recognizance  to  the  King  to  be  entered  into  by  the  in- 
solvent to  the  amount  of  his  debts,  and  his  creditors  were  then  to  have  liber- 
ty to  apply  to  the  court  to  put  it  in  suit ;  it  was,  however,  found  in  practice, 
that  the  Insolvent  Debtors'  Court  had  no  authority  to  enforce  a  judgment  on 
the  recognizance,  so  that  the  provisions  of  the  act  for  the  payment  of  the 
debts  out  of  subsequent  assets  were  found  nugatory.  An  intention  was; 
however,  clearly  manifested,  that  the  future  assets  of  the  insolvent  should  be 
made  available  for  the  payment  of  his  unpaid  scheduled  debts;* and  the 
means  intended  by  the  legislature  for  enforcing  payment  having  failed,  this 
court,  exercising  its  ordinary  jurisdiction,  has  lent  its  aid  to  carry  out  the 
plain  intention  of  the  acts.  This  was  the  ground  of  Sir  John  Leach's  decision 
in  Barton  v.  TattersalL 

#No  argument  can  be  raised  from  the  subsequent  acts(A)  which  [#92J 
have  remedied  this  defect. 

That  no  previous  application  to  the  Insolvent  Court  is  necessary  appears, 
from  the  fact  that  in  Barton  v.  Tattersall  none  had  been  made. 

Mr.  Tinney}  in  reply. 

The  Master  op  the  Rolls  : — This  is  a  bill  filed  by  a  creditor  of  a  de- 
ceased insolvent  debtor.  It  appears  from  the  allegations  in  the  bill,  that  in 
1819,  Painter,  the  insolvent,  was  indebted  to  the  plaintiff  in  25/.,  which  sum 
is  sought  to  be  recovered  by  this  suit.  In  May,  1819,  Painter  took  the  bene- 
fit of  the  insolvent  debtors'  act,  and  was  discharged  from  prison.  It  is  al- 
leged that  he  had  no  estate  and  no  assets ;  and  that  no  assignee  was  appoint- 
ed, other  than  a  provisional  assignee.  After  his  discharge  he  acquired  con- 
siderable property,  perhaps  by  the  most  meritorious  industry ;  but  I  must 
observe,  that,  notwithstanding  this,  he  had  a  moral  obligation  to  discharge 
his  debts,  which  was  as  high,  at  least,  as  any  other  duty  or  obligation*  He  is 
said  to  have  accumulated  3000/.,  and  he  died  in  1838,  having  made  a  will  dis- 
posing of  his  estate  in  favor  of  the  defendant,  who  is  now  his  legal  personal 
representative.  In  this  state  of  things,  the  plaintiff's  bill  is  filed  to  have  his 
debt,  and  the  other  debts  of  the  insolvent  which  are  similarly  circumstanced, 

(a)  2  Rim  &  Myl.  542.  (t)  1  Younge  &  Coll.  172, 333.    (<r)  2  Mont  &  A.  257. 

(<*)  2  Mont.  A,.  A.  682.  (e)  8  Sim.  30.  (g)  8  Sim.  177. 

(ft)  The  snbaequent  insolvent  debtors'  acta  are  1  G.  4,  c.  3 ;  1  G.  4,  c.  119 ;  3  G.  4,  e.  123 ;  5 
G.  4,c.  61;  7  G.  4,  c.  57;  1  W.4,c38;  2&3  W.4,c.44;  6*7  W.4,c44;  1  &2VicC 
allO. 
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discharged  out  of  such  part  of  his  assets  as  will  remain  after  satisfying 
[*93]  his  debts  contracted  subsequently  to  the  insolvency.  To  *this  bill  the 
defendant  has  demurred,  and  it  is  admitted  that  1  cannot  allow  this 
demurrer  without  overruling  a  solemn  decision  of  Sir  John  Leach,  in  which 
this  very  point  was  raised,  and,  whether*  fully  argued  or  not,  was  certainly 
decided  by  him.  I  am  asked  to  overrule  a  case  so  decided,  which  although 
it  has  not  been  directly  under  discussion  has  nevertheless  been  several  times 
since  referred  to  without  disapprobation.  I  am  not,  it  is  true,  absolutely 
bound  by  a  single  decision  of  a  co-ordinate  jurisdiction  ;  the  law  of  England 
not  only  allows  the  review  of  any  judgment,  but  also  the  free  discussion  of 
the  propriety  of  any  legal  decision  ;  and,  therefore,  1  would  put  no  restraint 
on  the  counsol  for  the  defendant  in  the  argument  of  the  case ;  but  a  solemn 
decision  of  a  competent  judge  is  by  no  means  to  be  disregarded,  and  I  ought 
not  to  overrule  it  without  being  clearly  satisfied  in  my  own  mind  that  the 
decision  is  erroneous ;  my  not  being  so  satisfied,  is  a  sufficient  reason  for 
overruling  this  demurrer,  thinking,  as  I  do,  that  if  Barton  v.  Tattersall  is  to 
be  overruled,  it  should  be  overruled  by  a  higher  tribunal. 

The  question,  however,  is  really  very  simple :  the  acts  for  the  relief  of  in- 
solvent  debtors  were  intended  to  relieve  them  from  imprisonment,  and  were 
not  intended  to  discharge  their  after  acquired  estate.  The  insolvent  was  left 
at  liberty  to  acquire  additional  property,  which  however  was  to  be  subject  to 
his  debts  still  remaining  unpaid :  an  application  was  indeed  to  be  made  to 
the  Insolvent  Debtors'  Court  for  regulating  the  payment,  yet  it  was  intended 
that  the  debts  should,  if  possible,  be.  paid  ;  and  I  think  that  a  main  feature  of 
the  act  is,  that  the  after  acquired  assets  are  to  be  applied  in  discharge  of  the 
unpaid  debts,  the  moral  obligation  for  paying  which  remains  the  same.  It  is 
quite  unnecessary  in  this  case  to  look  to  that  part  of  the  act  which  re- 
f*94]  lates  to  the  liability  *of  the  after  acquired  assets  of  the  insolvent  during 
his  life,  the  only  part  to  be  referred  to  is  thai  part  which  relates  to  the 
application  of  his  assets  after  his  death,  and  for  which  purpose  it  was  intend: 
ed  to  make  available  the  judgment  and  recognizance ;  but  if  that  remedy 
fails,  the  ordinary  jurisdiction  of  the  Court  of  Chancery  in  affording  a  reme- 
dy where  there  is  a  right  is  not  ousted  ;  and  if  the  remedy  in  the  other  court 
fails,  can  it  be  said  that  this  court  will  withhold  relief?  One  of  the  principal 
branches  of  its  jurisdiction  is  the  administration  of  assets,  and  in  this  case 
there  are  debts  unpaid  and  assets  to  meet  them ;  there  is  also  a  distinct  au- 
thority for  applying  the  remedy  sought  by  the  bill ;  I  must  therefore  overrule 
the  demurrer.(a) 

(a)  This  case  bai  been  heard  on  appeal  by  the  Lord  Chancellor,  but  no  judgment  has  yet  beea 
delivered.    [Affirmed,  7th  November,  1840.] 
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*R0BLEY  V.   ROBLEY.  [*95] 

1839;  Jane  2,  10. 

Where  a  testator  makes  distinct  gifts  by  distinct  codicils  the  presumption  is,  that  the  subsequent 
gilts  are  additional,  and  that  the  testator,  when  he  made  the  last  had  not  forgotten  the  former, 
and  did  not  mean  to  make  the  last  either  in  rain  or  in  substitution  for  the  former ;  but  this  pre- 
sumption may  be  strengthened  or  rebutted  by  any  circumstances  which  by  just  inference  and 
preemption,  may  enable  the  court  to  ascertain  the  real  intention  of  the  testator.  The  nature 
of  the  legacies  and  the  extent  of  interest  in  them  which  is  given  are  very  material  circum- 
stnuces,  but  the  court  also  regards  the  situation  of  the  testator  with  respect  to  the  persons  for 
whom  he  i«  making  provision,  and  the  other  directions  which  he  may  have  given. 

A  legacy  of  5000/.,  subject  to  be  divested  if  the  legatee  should  die  before  attaining  twenty-one  or 
marriage,  would  not  be  considered  as  a  repetition  of  or  substitution  for  two  legacies  of  10002  and 
4000/.  not  subject  to  be  so  divested  and  given  by  a  subsequent  codicil. 

By  the  first  cod  cil.  the  testator  gave  to  his  illegitimate  daughter  Phillis  an  annuity  of  1002  a 
3  ear  and  a  sum  of  I000J.,  with  a  power  to  the  trustees  to  advance  250/.  for  her  benefit  By 
the  second  codicil  the  testator  merely  revoked  the  appointment  of  a  trustee.  By  bis  third 
codicil  he  gave  Phillis  a  debt  of  1546/.  sterling,  a  legacy  of  1000/  and  one  of  4000/  when  his 

*  estates  were  cleared  of  all  present  demands  on  them.  By  a  filth  codicil  he  charged  two  estates 
with  5000/.  each  for  his  illegitimate  daughters  Phillis  and  Sybil,  to  be  divested  on  their  dyiug 
under  twenty-one  or  before  marriage.  By  a  subsequent  codicil  he  confirmed  his  will  and  the 
second  codicil  (which  varied  the  trustees  only,)  and  also  (though  inaccurately  describing  it)  the 
fifth  codicil ;  and  after  reciting  that  he  had  by  one  or  both  of  the  codicils  to  his  said  will  in  a 
efficient  manner  provided  for  Phillis,  he  gave  to  his  illegitimate  daughters  Sybil  and  Clara  an 
estate  similar  in  all  respects  to  that  which  by  his  said  codicil  or  codicils  he  had  given  to  his  said 
other  daughter,  and  he  declared  that  Sybil  and  Clara  should  have  the  same  provision  as  he 
had  made  for  his  other  daughter :  Held,  that  the  legacies  were  not  cumulative,  and  that  the 
daughters  were  entitled  to  the  provision  made  by  the  fifth  codicil  only. 

The  question  in  this  case  was,  whether  certain  bequests  which  were 
made  by  several  testamentary  instruments  were  cumulative  or  substitutional. 

The  testator  having  by  his  will,  made  in  England  on  the  19th  nf  January, 
180S,  made  provision  for  his  wife  and  children,  soon  afterwards  .went  to  the 
island  of  Tobago,  and  whilst  there  made  a  codicil  dated  the  18th  of  July, 

1812,  and  thereby  intending  to  provide  for  Edward  and  William,  two  il- 
legitmate  children,  and  such  other  children  as  he  might  have  by  Eliza  Mac* 
kenzie,  he  desired  that  three  female  slaves  (which  he  gave  to  Eliza 
Mackenzie  for  life)  and  their  increase  might  be  valued  *at  her  death,    [#96] 
and  that  the  value  of  them  might  be  divided  among  the  children. 

And  he  gave  to  each  of  the  children  an  annuity  of  100/.,  to  be  paid  to  Eliza 
Mackenzie  for  their  support  and  maintenance  until  they  respectively  attained 
twenty-one  years,  and  after  that  time  for  their  own  use  and  benefit.  And  he 
gave  to  his  brothers,  George  and  Joseph  Robley,  and  William  Brassnell,  in 
trust  for  his  natural  children,  the  sum  of  1000/.  each  to  be  raised  as  soon  as 
might  be  convenient  out  of  his  estate,  and  to  be  paid  to  the  children  as  and 
when  they  respectively  attained  twenty-one ;  but  the  trustees  were  permitted 
to  make  an  advancement  of  250/.  for  the  benefit  of  each  child. 
The  testator  made  a  second  codicil  to  his  will  on  the  30th  of  August, 

1813,  and  thereby  excluded  a  Mr.  Charles  Brooke  from  being  an  executor 
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and  trustee  of  his  will ;  but  this  codicil  did  not  affect  the  interest  of  the  natu- 
ral children. 

In  the  year  1814,  Edward  and  William,  the  two  illegitimate  children 
named  in  the  first  codicil,  died,  and  in  1814,  and  1815,  two  other  children 
named  Frederick  aad  Philiis  Saida  were  born ;  and  after  the  testator's  death 
the  first  codicil  was  found  with  the  names  of  Edward  and  William  obliter 
rated,  and  the  names  of  Frederick  and  Philiis  Saida  substitned  instead  of 
them.  The  infant  Frederick  died  in  the  year  1816,  and  Philiis  Saida  alone 
survived.  In  this  state  of  things  the  testator  made  a  third  codicil  dated  the 
15th  of  June,  1S17-  he  thereby,  as  he  said,  re-executed  his  will  and  two 
first  codicils,  and  having  appointed  James  Cunningham  an  executor  and 
trustee  of  his  will  and  estate,  he  proceeded  to  appoint  him  guardian  and 
trustee  of  his  natural  daughter  Philiis  Saida  and  any  other  natural 
[*97]  child  he  might  have,  in  which  trust  he  joined  his  cousin,  Paul  *Knel- 
Jer  Smith  ;  and  reciting  that  he  had  in  the  hands  of  his  said  cousin 
1546/.  sterling  besides  interest  thereon,  he  gave  the  same  to  his  natural 
daughter  Philiis  Saida,  and  in  the  event  of  her  decease  to  her  mother,  Eliza 
Mackenzie ;  and  ki  the  same  codicil  he  afterwards  gave  the  further  sum  of 
1000/.  sterling  to  Philiis  Saida,  and  when  his  estates  were  cleared  of  all  pre- 
sent demands  upon  them,  incurred  by  him  or  charged  upon  them  by  him, 
the  further  sum  of  4000/.  sterling. 

The  testator  made  a  fourth  codicil  dated  the  18th  of  June,  1817,  which 
had  bo  bearing  on  the  present  question. 

In  the  year  1818,  the  testator  had  another  natural  daughter  called  Sybil, 
and  he  made  a  fifth  codicil  dated  and  signed  the  9th  of  January,  1819.  but 
which  was  re-executed  in  the  presence  of  three  witnesses  on  the  26th  of  Oc- 
tober, 1821,  and  thereby,  after  reciting  that  he  had  purchased  two  estates  and 
eertain  slaves,  he  expressed  himself  as  follows :  viz.  "  Now  1  do  hereby  de- 
clare that  the  said  two  estates  and  the  slaves  now  thereon  (about  312)  are 
subject  to  the  terras  and  conditions  of  my  last  will,  with  this  further  proviso 
and  condition,  that  they  are  expressly  charged  with  the  two  several  sums  of 
5000/.  to  James  Cunningham  and  Paul  Kneller  Smith,  their  executors  and 
administrators,  in  trust  for  my  two  natural  daughters,  Philiis  Saida  and  Sybil 
(lately  born,)  to  be  paid  when  aud  as  soon  as  my  executors  may  deem  it  con- 
venient to  my  estate,  and  that  in  the  mean  time  the  said  two  sums  shall  bear 
interest,  and  the  said  interest  be  annually  paid  from  the  time  of  my  decease, 
the  interest  to  be  applied  for  their  support  and  education  in  England  or  the 
United  States,  and  the  principal  shall  be  paid  to  them  when  twenty-one 
years,  or  married  with  the  consent  in  writing  of  the  said  trustees. 
[#98J  And,  if  this  #my  bequest  should,  for  want  of  any  legal  formality  or 
otherwise,  not'  be  effectual  to  charge  these  estates,  1  hereby  declare 
that  the  said  two  legacies  and  the  interest  to  grow  due  thereon  shall  be  a 
charge  on  my  whole  estate,  both  real  and  personal,  and  payable  thereout ; 
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but  if  either  dies  before  twenty-one  or  marriage,  her  share  shall  sink  into  my 
personal  estate,  and  also  if  either  dies  making  no  will." 

Another  daughter,  Clara,  was  born  in  1821,  and  the  testator  afterwards 
made  a  sixth  codicil  dated  the  twenty-sixth  of  October,  1821,  which  was  as 
follows : — 

I  do  hereby  make  and  publish  these  presents,  as  and  for  a  codicil  to  the 
last  will  and  testament  of  me,  John  Robley,  bearing  date  in  the  month  of 
December,  1807,  or  in  the  month  of  January,  1808,  and  desire  that  these 
presents  may  be  annexed  to  and  taken  as  parcel  of  the  same  will.  And  I 
hereby  confirm  and  republish  my  said  will,  and  the  several  codicils  thereto 
respectively  bearing  date  in  or  about  August,  1813,  and  in  or  about  January, 
1818,  by  me  made  and  executed,  and  intended  to  be  taken  as  parcel  of  and 
annexed  to  the  same  will.  And  whereas,  in  and  by  one  or  both  of  the 
codicils  to  my  said  will,  1  have  in  a  sufficient  manner  provided  for  my  natu- 
ral daughter  Phillis  Saida,  therein  described,  by  Eliza  Mackenzie  Robley  of 
the  said  island,  and  am  desirous  of  making  similar  provision  for  my  other  chil- 
dren by  the  said  Eliza  since  that  time  born,  I  do  therefore  give,  devise  and  be- 
queath to  my  said  other  daughters  by  the  said  Eliza,  named  Sybil  and  Clara, 
and  to  each  of  them,  an  estate  similar  in  all  respects  to  that  which  by  my 
said  codicil  or  codicils  I  have  given,  devised  and  bequeathed  to  my  said 
other  daughter  by  the  said  Eliza ;  and  I  do  hereby  declare  that  the 
said  Sybil  and  Clara,  and  each  of  them,  shall  have  the  same  'provision  [*99] 
as  I  have  made  for  my  said  other  daughter ;  and  further,  that  the  said 
provision  for  the  said  Sybil  and  Clara  shall  be  charged  and  chargeable  upon 
and  payable  out  of  my  property  in  the  same  manner,  in  all  respects,  as  the 
provision  for  ray  other  daughter  aforesaid. 

To  this  codicil  there  was  added  a  memorandum,  to  the  effect  that  the 
codicil  therein  mentioned  to  bear  date  in  the  month  of  January,  1818,  was, 
not  duly  attested  to  pass  real  estates,  and  that  it  was  then  re-executed  by  the 
testator. 

The  testator  died  in  November,  1821,  leaving  his  daughters  Phillis  Saida, 
Sybil  and  Clara  him  surviving,'  but  Clara  afterwards  died  an  infant. 

The  question  was,  whether  the  several  gifts  to  the  testator's  illegitimate 
daughters  were  cumulative  or  substitutional. 

Mr.  Pemberton  and  Mr.  Puller,  for  the  plaintiffs,  contended  that  each  of 
the  daughters  was  entitled  to  5000f.only,  being  the  amount  of  the  legacies  given 
by  the  fifth  codicil :  they  cited  Benyon  v.  Benyon,  (a)  Warren  v.  Warren,(b) 
Fay  v.  FoyJ  c)  Osborne  v.  The  Duke  of  Leeds. {d) 

Sir  C.  Wetherell  and  Mr.  John  Romilly,  for  Phillis  Saida,  and  Mr.  Kin- 
dersley  for  Sybil,  contended  that  the  gifts  were  cumulative,  and  that  the 
daughters  were  entitled  to  the  aggregate  amount  of  the  several  legacies  given 

(a)  17  Ves.34.  (b)  1  B.  C.  C.  305. 

(c)  1  B.  C.  C;  393,  n.    S.  C.  1  Cox,  1C3.  (d)  5  Ves.  369. 
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by  the  different  codicils :  they  cited  Bailie  v.  Butterjield/a)  Hodges 
[#100]    v.  Peacockjb)  Wray  v.  Field,(c) 'Mackenzie?.  Mackenzie,(d) Wat- 
son v.  Reed,(e)  Gordon  v.  Hqffman,(g)   Guy  v.  Sharpjjh)  The  At- 
torney General  v.  George.{i) 
Mr.   G.  Richards  and  Mr.  Sharpe  for  the  executors. 


July  10. — The  Master  op  the  Rolls  : — The  question  argued  in  this 
case  is,  whether  the  gifts  made  by  the  testator,  John  Robley,  in  favor  of  his 
natural  children,  by  several  codicils  annexed  to  his  will,  are  cumulative,  or 
whether  upon  the  true  construction  of  the  codicils,  the  last  gift  is  not  to  be 
taken  in  substitution  for  the  former.  [His  Lordship  stated  the  will,  and  the 
first,  second. and  third  codicils.] 

It  is  to  be  observed,  that  by  the  first  codicil,  the  annuity  of  100/.  was  to  be 
paid  to  the  mother  for  the  support  and  maintenance  of  the  children  during 
their  minorities,  and  that  the  two  Robleys  (ihe  brothers)  and  William  Brnss- 
nell  were  trustees  of  the  portions  of  1000/.,  and  had  power  to  advance  2o0/. 
for  each  child  out  of  its  portion  ;  and  that  the  third  codicil,  although  it  pur- 
ports to  re-execute  the  first,  takes  no  notice  whatever  of  the  provisions  thereby 
made,  for  any  of  his  natural  children,  or  for  the  provision  thereby  made  for 
Phillis  Saida,  if  her  name  was  then  snbstituted  for  that  of  William  in  the 
first  codicil,  but  proceeds,  as  if  no  previous  provision  had  been  made,  to  ap- 
point guardians  and  trustees,  and  to  give  to  Phillis  Saida  a  specific  legacy 
bearing  interest,  and  other  pecuniary  legacies  of  greater  amount  than  the  lega- 
cies given  by  the  first  codicil. 
[f101]  *If  we  regard  only  the  nature  and  amount  of  the  legacies  given  by 
the  two  instruments,  I  think  that  the  legacies  given  by  the  third 
codicil  would  not,  according  to  the  rules  acled  upon  by  this  court,  be  consid- 
ered as  a  substitution  for  the  legacies  given  by  the  first  codicil.  The  specific 
legacy  of  1546/.,  and  the  two  further  legacies  of  1000/.  and  4000/.  without 
power  of  advancement,  would  not  I  think  be  considered  as  a  substitution  for 
the  reversionary  value  of  three  slaves  and  their  increase,  for  the  annuity  of 
100/.  and  for  the  legacy  of  1000/.  with  power  to  advance  250/. ;  but  cases  of 
this  kind  are  to  be  determined  by  presumptions,  and  we  must  look  to  all  the 
circumstances. 

When  a  testator  makes  distinct  gifts  by  distinct  codicils,  the  presumptions 
are  that  the  gifts  made  by  the  subsequent  codicils  are  additional  to  those 
made  by  the  former,  and  that  the  testator  when  he  made  the  last  had  not  for- 
gotten the  former,  and  did  not  mean  to  make  the  last  either  in  vain  or  in  sub- 
stitution for  the  former ;  but  these  are  only  presumptions,  and  they  may  be 
strengthened  or  rebutted  by  any  circumstances  which  by  just  inference  and 
presumption  may  enable  us  to  ascertain  what  the  intention  of  the  testator 
really  was.    The  nature  of  the  legacies  and  the  extent  of  interest  in  them 

(a)  1  Cox,  392.  (6)  3  Ves.  735.  (e)  2  Rum.  257.  (d)  2  Ran.  262. 

(e)  5  Sim.  431.  (g)  7  Sim.  29.  V*)  1  MyL  fc  K.  589.      (i;  8  Sim.  138. 
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which  is  given,  are  very  material  circumstances,  but  we  must  also  regard  the 
situation  of  the  testator  with  respect  to  the  persons  for  whom  he  is  making 
provision,  and  the  other  directions  which  he  may  have  giveti.  This  testator 
had  placed  himself  in  loco  parentis  with  regard  to  the  children  of  Eliza  Mac- 
kenzie, and  he  was  making  provision  for  them  as  for  his  own  children,  and 
the  fact  his  of  having  apppointed  trustees  and  guardians  with  reference  to  the 
provision  he  was  making  by  the  third  codicil,  and  omitted  to  notice  the  trus- 
tees which  he  had  appointed  by  the  first  codicil,  and  the  provisions 
thereby  *made3  cannot  be  immaterial  in  the  consideration  of  the  ques-  [#102J 
tion,  whether  the  two  provisions  were  to  bo.  accumulative,  or  the  last 
was  to  be  taken  in  substitution  for  the  first.fl]  it  is  not  probable  that  the 
testator  intended  to  have  at  the  same  time  one  set  of  trustees  for  the  provi- 
sion made  by  the  third  codicil,  and  another  set  of  trustees  for  a  distinct  sum 
of  1000/.  given  by  the  first  codicil,— that  Mr.  Cunningham  and  Mr.  Smith 
should  be  guardians  and  trustees,  whilst  the  power  of  advancing  250/.  was 
vested  in  the  two  Robleys  and  Brussnell,  and  whilst  under  a  positive  direc- 
tion in  the  first  codicil,  the  mother  was  to  receive  the  annuity  of  100/.  for  the 
support  and  maintenance  of  the  children. 

[His  Lordship  stated  the  fourth  codicil  of  the  18th  of  June,  1817,  the  birth 
of  Sybil,  and  the  fifth  codicil  of  the  9th  of  January,  1819,  and  proceeded.] 

Upon  this  codicil  it  may  be  observed,  that  if  we  regard  only  the  legacies 
and  the  interest  in  them  which  is  given  to  the  legatees,  a  legacy  of  5000/., 
subject  to  be  divested  if  the  legatee  should  die  before  attaining  twenty-one  or 
marriage,  would  not  be  considered  as  a  repetition  of  or  substitution  for  two 
legacies  of  1000/.  and  4000/.  not  subject  to  be  .so  divested,  but  the  fifth  codi- 
cil appears  to  make  a  complete  and  reasonable  provision  for  the  children ; 
interest  on  the  charges  is  to  accrue  from  the  time  of  the  testator's  death,  and 
to  be  applied  for  the  support  and  education  of  the  children,  and  the  legacies 
themselves,  as  soon  as  the  executor  may  deem  it  convenient  to  the  estate,  are 
to  be  paid  to  the  legatees  on  attaining  twenty  one  or  marrying,'  and  are  only 
to  be  divested  in  case  of  death  before  twenty-one  or  marriage.  This  is  in  its 
nature  reasonable,  and  the  directions  comprised  in  it,  particularly  that  which 
orders  the  interest  to  be  applied  for  the  support  and  maintenance  of 
the  children  in  England  or  the  United  States,  *are  scarcely  consistent  [*103J 
with  the  co-existence  of  the  direction  in  the  first  codicil,  that  the  an- 
nuity of  100/.  for  the  support  and  maintenance  of  the  children  should  be  paid 
to  Eliza  Mackenzie.  It  doe$,  however,  appear  to  me,  that  upon  the  construc- 
tion of  the  first,  second  and  fifth  codicils,  and  having  regard  to  the  presump- 
tions and  indications  of  intention  on  which  this  court  relies,  the  question 
would  in  this  cage  have  been  very  doubtful.    But  the  case  does  not  rest  here : 

[1]  As  to  the  effect  of  a  person's  placing  himself  in  loco  parentis,  and  the  effect  of  that  relationship, 
in  regard  to  double  portion*, — a  topic  analogous,  if  not  identical  with  the  subject  discussed  in  the 
text ;  see  Powyo  v.  Mansfield,  3  Myl.  fc  Cr.  359.  Pym  v.  Lockyer,  5  Myl.  At  Cr.  39.  For  a 
copious  statement  of  the  last  cited  case,  see  the  Editor's  note,  3  Myl.  dt  Cr.  379,  n.  1. 
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another  daughter,  Clara,  was  born  in  the  year  1821,  and  the  sixth  codicil  is 
dated  the  26th  day  of  October  in  that  year.  In  this  codicif  the  testator  ex- 
presses himself  thus :  [His  Lordship  stated  that  part  of  the  codicil  by  which 
the  testator  confirmed  and  republished  his  will,  and  the  several  codicils  stal- 
ed to  bear  date  in  or  about  August,  1813,  and  in  or  about  January,  18 18,  and 
proceeded.] 

From  this  first  passage  and  the  uncertainty  and  inaccuracy  with  which 
the  testator,  mentions  the  dates,  it  would  seem  that  he  had  not  the  will  and 
the  codicils  referred  to  before  him  at  the  time  when  this  codicil  was  written, 
but  from  the  fact  appearing  that  the  codicil  of  January,  1819,  was  re-exe- 
cuted on  the  day  of  the  date  of  the  sixth  codicil,  it  seems  clear  that  the  codi- 
cil of  the  9th  of  January,  1819,  was  the  one  referred  to,  and  was  before  the 
testator  at  the  time  when  the  sixth  codicil  was  executed.  The  codicil  of  Au- 
gust, 1813,  removed  Mr.  Brooke  from  being  an  executor  and  trustee,  and  was 
important  to  be  noticed  when  the  will  was  republished  and  confirmed,  but  it 
did  not  mention  the  children.  The  codicil  of  the  9th  of  January,  1819, 
contained  the  particular  provision  I  have  mentioned,  complete  in  itself,  but 
so  made  and  expressed  as  to  make  it  doubtful  whether  that  provision  was  all 
or  only  part  of  that  which  the  testator  intended  the  children  to  have ; 
[#104]  and  the  sixth  codicil,  after  containing  a  devise  not  #material  on  this 
occasion,  proceeds  as  follows :  [His  Lordship  stated  the  remainder 
of  the  sixth  codicil.] 

And  upon  this  codicil  it  appears  to  me,  that  the  testator,  referring  to  the 
provision  which  he  has  made  for  Phillis  Saida  by  the  fifth  codicil,  and  thus 
expressly  reciting  that  he  has-thereby  sufficiently  provided  for  her,  makes  his 
intention  clear  that  he  did  not  intend  her  to  have  that  provision  which  in 
itself  he  considered  sufficient,  in  addition  to  other  provisions  mentioned  in 
former  codicils  to  which  he  did  not  refer.  Wishing  to  provide  for  his  three 
natural  daughters,  and  seeming  to  think,  when  the  sixth  codicil  was  written, 
that  Phillis  Saida  only  was  provided  for  by  the  5th,  he  refers  to  that  codicil, 
recites  that  he  thought  the  provision  thereby  made  for  her  sufficient,  and  de- 
sires that  Sybil  and  Clara  may  be  in  all  respects  made  equal  to  her ;  and 
whatever  doubts  may  arise  upon  the  former  codicils,  I  think  that  the  sixth 
codicil  sufficiently  indicates,  that  the  several  gifts  are  not  cumulative ;  and 
that  Phillis  Saida  and  Sybil  are  only  entitled  to  the  provision  made  for  them 
by  the  fifth  codicil.[l] 

f  1]  When  a  legacy  » to  be  deemed  cumulative  or  substitutional,  see  further  the  cases  cited  by 
the  Editor,  3  Rubs.  275,  n.  2. 
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The  Attorney  General  t?.  Shearman* 

1839:  March  38,  August  7. 

This  court  has  authority  to  exercise  a  discretion  in  charity  cases  ;  and  where  it  appears  that  the 
prosecution  of  accounts  and  inquiries  would  not  be  beneficial  but  prejudicial  to  the  interests  of 
the  charity,  the  court  will  refuse  them.  The  court  also  discourages  long  and  expensive  litigation 
in  charity  cases  for  matters  of  small  value. 

The  facts  of  this  case  are  stated  in  the  judgment  of  the  Master  of  the  Rolls. 

Mr.  Pemberton  and  Mr.  O.  Anderdon,  for  the  relators  contended 
that  the  lease  stated  in  the  judgment  of  the  *Master  of  the  Rolls,  [#105] 
though  signed  by  a  majority  of  the  trustees,  was  a  nullity,  and  that 
the  tent  was  inadequate.  They  asked  that  the  lease  might  be  declared  void, 
that  a  reference  might  be  made  to  the  Master  for  the  appointment  of  new 
trustees,  and  that  the  representatives  of  John  Shearman  might  be  charged 
with  the  sums  referred  to  in  the  judgment  of  the  Master  of  the  Rolls,  and 
might  pay  the  costs. 

Mr.  Barber  and  Mr.  G  Richards,  contra. 

Mr.  C.  P.  Cooper ,  for  Mr.  Ward,  one  of  the  trustees. 


August  7.— The  Master  of  the  Rolls  : — This  is  an  information  filed 
by  the  Attorney  General,  at  the  relation  of  James  Hirrell  Limmer  and  John 
Nicholls,  against  John  Shearman  and  others,  praying  that  the  defendants  John 
Sheannan  and  his  son,  and  such  others  as  to  the  court  might  think  proper, 
might  be  removed  from  being  trustees  of  the  charity  estates  in  question  ;  that 
in  case  of  need,  an  account  might  be  taken  of  the  rents  received  by  the  de- 
fendants, and  particularly  by  John  Shearman  ;  that  it  might  be  declared  that 
John  Shearman  ought  to  account  for  moneys  charged  by  him  for  land  tax, 
repairs  and  other  outgoings ;  that  if  the  estate  ought  not  to  be  vested  in  the 
churchwardens  and  overseers  new  trustees  might  be  appointed  ;  that  a  lease 
dated  the  18th  of  August.  1826,  might  be  declared  to  be  invalid,  and  might 
be  set  aside  and  cancelled  ;  that  the  defendants  Isaac  Last  and  Henry  Last 
might  pay  51.  12s.  6d.  or  such  other  annual  sum,  by  way  of  increased  rent, 
as  might  seem  just ;  and  for  further  relief. 

•This  cause  came  on  to  be  heard  before  the  present  Lord  Chan-  [*106] 
cellor  when  he  was  Master  of  the  Rolls,  and  on  the  6th  of  June,  1835, 
he  decreed,  that  as  to  the  defendants  Isaac  Last  and  Henry  Last,  the  information 
should  be  dismissed  with  costs ;  and  that  the  infoimation,  except  so  far  as  it 
sought  to  have  a  scheme  approved  for  the  future  management  and  application  of 
the  charity  estate,  should  be  dismissed  as  against  all  the  other  defendants,  with- 
out costs ;  and  he  referred  it  to  the  Master,  to  approve  of  a  proper  scheme  for 
the  future  management  and  application  of  the  charity  estates,  and  the  rents 
and  profits  thereof. 

The  relators  not  being  satisfied  with  this  decree,  presented  a  petition  to 
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have  the  cause  re-heard  at  the  Rolls  ;  it  would,  I  think,  have  been  better  if 
they  had  taken  the  case  before  the  Lord  Chancellor  himself,  as  they  had  the 
opportunity  of  doing ;  but  conceiving  that  they  had  a  right  to  adopt  the 
course  they  have  done,  I  have  considered  the  whole  case. 

The  nature  of  the  charity  and  the  mode  in  which  its  funds  have  been  ap- 
plied, make  it  clear  that  a  scheme  must  be  provided  for  the  future  manage- 
ment and  application  of  the  property ;  and  that  part  of  the  decree  which  di- 
rects a  reference  for  that  purpose  is  not  complained  of. 

A  part  of  the  charity  estate  consisted  of  a  farm  which,  on  the  4th  of  August. 
1813,  had  been  let  to  Isaac  Last,  for  a  term  of  fifteen  years  from  Michaelmas 
1812,  at  a  rent  of  521.  a  year. 

It  seems  that  some  time  before,  or  in  the  year  1826,  the  defendant  John 
Shearman  had,  by  some  means,  and,  as  it  is  said,  by  means  of  his  connections 
among  the  other  trustees,  acquired  a  great  influence  and  ascendancy 
1*107]  *in  the  management  of  the  charity  property ;  it  is  stated  that  he  wished 
to  have  all  his  own  way,  and  would  not  submit  to  any  control  of  the 
other  trustees  over  whom  he  had  not  influence  :  this  conduct,  no  doubt  im- 
proper, very  naturally  gave  offence  to  Mr.  Ward,  another  trustee,  who  justly 
thought  that  he  and  the  other  trustees  ought  to  be  consulted  in  the  manage- 
ment and  application  of  the  property.  Under  these  circumstances  disputes 
and  quarrels  arose. 

In  1826,  there  were  eleven  trustees,  John  Shearman  and  his  son  George, 
two  persons  of  the  name  of  Chenery,  William  Darby,  Francis  Scotchmen 
Mileson  Edgar,  John  Ward,  Freeston  Howman,  John  Kerry,  and  another 
George  Shearman. 

John  Shearman,  being  in  the  management  of  the  property,  about  July, 
1826,  appears  to  have  agreed  to  grant  a  new  lease  of  the  farm  to  Isaac  Last 
and  his  son  Henry  Last ;  and  Isaac  Last,  according  to  the  evidence  of  Mr. 
French,  the  solicitor  to  the  trustees,  called  on  Mr.  French,  and  at  the  request 
of  John  Shearman,  as  he  stated,  ordered  Mr.  French  to  prepare  a  lease,  simi- 
lar in  every  respect  to  the  then  subsisting  lease,  except  that  the  name  of 
Henry  Last  was  to  be  added  as  joint  lessee.  Mr.  French  accordingly  pre- 
pared the  lease,  and  Henry  Last  called  for  it  and  took  it  away,  as  he  said,  to 
get  it  executed  by  the  trustees  ;  and  the  trustees  having  been  called  upon  for 
the  purpose,  it  appears  to  have  been  executed  by  John  Shearman  and  George 
his  son,  by  the  two  Chenerys  and  by  Darby  and  Scotchmer :  Mr.  Ward  re- 
fused to  sign  because  he  had  not  been  consulted,  and  because  he  did  not 
know  on  what  terms  it  had  been  made ;  Kerry  and  George  Shearman  the 
shopkeeper  refused  because  Ward  did,  and  Mr.  Edgar  and  Mr.  How- 
[#108]  man  also  refused  ;  but  the  lease  having  been  executed  #by  a  majority 
of  the  trustees,  the  two  Lasts  have  held  the  farm  accordingly. 

Mr.  Ward  having  been  informed  of  the  new  lease,  considered  as  to  the 
means  of  setting  it  aside :  a  meeting  of  the  dissentient  trustees  was  held  on 
the  9th  of  Octoberj  1826 ;  they  acted  as  if  the  new  lease  were  invalid,  and 
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resolved  that  the  church  wardens  should  take  immediate  steps  for  letting  the 
farm.  This  meeting,  however,  does  not  appear  to  have  produced  any  result  ; 
and  on  the  22d  of  March,  1827,  a  meeting  of  eight  trustees  was  held  and 
attended  by  Mr,  Ward  and  Mr.  EdgaV,  two  of  the  dissentients,  and  by  the 
six  who  had  signed  the  new  lease.  At  this  meeting  the  trustees  resolved  as 
follows : — Resolved  that  the  farm  at  present  occupied  by  Isaac  Last  is,  in  the 
estimation  of  the  trustees  here  present,  worth,  to  be  let,  25s.  per  acre.  Re* 
solved  that  the  whole  property  described  in  the  feoffment  of  1813,  be  sur- 
veyed and  mapped  by  Mr.  John  Hay  ward  of  Stoke.  Resolved  that  the  farm 
now  occupied  by  Last,  when  surveyed  and  mapped,  be  offered  to  him  at  the 
before-mentioned  rent  of  25s.  per  acre,  for  the  term  of  eight  years  from  Mi- 
chaelmas next.  Resolved  that  the  last  Monday  in  February  every  year  be 
the  day  for  auditing  the  accounts  of  the  above  charity ;  and  that  the  meeting 
be  held  at  the  sign  of  The  Bottles,  in  Occold,  and  that  Mr.  John  Shearman  be 
appointed  trustee  to  receive  the  rent  due  on  Lady-day  in  each  year. 

These  resolutions  seem  to  assume  that  the  lease  which  six  of  the  trustees 
had  granted  to  the  Lasts  might  be  got  rid  of;  and  they  would  scarcely  be 
intelligible,  if  we  did  not  bear  in  mind,  that  the  farm  was  estimated  to  con- 
tain only  forty-two  acres,  which,  at  25s.  an  acre,  would  amount  to  521.  10s. 
6tf.  per  annum,  only  10s.  more  than  the  rent  reserved  in  Last's  lease, 
and  #that  Shearman  swears,  that  in  his  belief,  a  survey  of  the  farm  [*109] 
would  prove,  that  the  quantity  did  not  exceed  forty-two  acres. 

The  survey  was  made  in  1827,  and  it  appeared  that  the  land  contained  46 
acres  2  roods  and  17  perches,  which,  at  25s.  an  acre  would  have  produced  58/. 
3s.  reut. 

It  does  not  appear  what,  if  any,  steps  were  taken  in  consequence  of  the 
survey.  Mr.  Hayward  states  that  John  Shearman  accompanied  him  during 
part  of  the  time  of  his  surveying  the  farm,  but  that  he  did  not  communicate 
the  result  to  John  and  George  Shearman,  the  two  Chenerys,  or  any  of  them ; 
he  valued  the  farm  as  worth  53?.  a  year  to  let. 

The  Lasts  continued  in  the  possession  and  to  pay  the  rent  to  John  Shear- 
man, who  received  it,  and  appears  to  have  made  various  allowances  for  re- 
pairs and  otherwise;  and  this  state  of  things  continued  till  the  information 
was  filed  on  the  14th  of  May,  five  years  after  the  survey  had  been  made. 

What  is  in  substance  prayed  for  is,  that  the  trustees  who  signed  the  lease 
may  be  removed,  that  the  lease  may  be  set  aside,  that  the  Lasts,  in  addition 
to  the  rent  they  nave  paid,  may  pay  a  further  annual  sum  of  5/.  12s.  6c?., 
and  that  John  Shearman  may  be  charged  with  the  sums  allowed  for  repairs 
and  outgoings. 

It  does  not  appear  to  me  that  any  case  is  made  against  the  Lasts ;  they 
have  held  and  are  holding  under  a  lease  executed  by  six  out  of  the  eleven 
trustees ;  there  is  no  pretence  of  fraud  or  concealment  on  their  part ; 
the  only  complaint  against  them  is,  that  they  took  #a  lease  which  five    [#110J 
trustees  refused  to  sign ;  there  is  no  evidence  of  any  notice  being 
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given  to  them  by  the  dissenting  trustees,  and  in  fact  they  paid  their  rent  to 
John  Shearman,  who  was  formally  appointed  receiver  in  March,  1827  ;  I  am 
therefore  of  opinion  that  the  information  was  rightly  dismissed  with  costs,  as 
against  Isaac  Last  and  Henry  Last. 

The  next  question  is,  whether  John  Shearman  ought  to  have  been  charg- 
ed with  any  sum  greater  than  52/.  which  he  might  have  received  for  rent,  or 
with  any  sums  improperly  allowed  for  repairs  and  outgoings. 

As  for  the  rent,  it  is  in  this,  as  in  so  many  other  cases,  doubtful  upon  the 
evidence,  whether  more  than  52/.  could  have  been  properly  and  prudently 
demanded  or  insisted  upon ;  though  Mr.  Watling  says  he  offered  70/.,  and 
Last  himself  was  willing  to  give  62/.  rather  than  quit ;  it  may  not  have  been 
prudent  to  insist  on  more  than  52/. 

The  allowances  seem  to  have  been  considerably  more  than  appear  upon 
the  evidence  to  be  justified ;  they  do  not  appear  to  have  been  a  subject  of 
complaint  till  the  information  was  filed ;  the  grievance,  as  George  Shearman 
the  shopkeeper  says  in  his  evidence,  was,  that  John  Shearman  wished  to  do 
every  thing  his  own  way ;  Mr.  Howman,  Mr.  Edgar  and  Mr.  Kerry  were 
dissatisfied  because  of  his  persisting  to  do  every  thing  his  own  way ;  but  the 
witness  recollects  no  disapprobation  or  dissatisfaction  as  to  the  application 
and  appropriation  of  the  rents ;  Mr.  Ward's  evidence  is  to  the  same  effect. 

This  may  be  in  part  accounted  for  by  the  fact  that  accounts  were 
[#111]  not  rendered  to  the  trustees ;  but  John  #Shearman  in  his  answer  ex- 
pressly states,  that  every  year,  about  Easter  Monday,  he  submitted 
his  accounts  to  the  imspection  and  examination  of  the  church-wardens  at  a 
vestry  meeting  held  in  the  parish,  and  he  states  in  his  first  answer  that  his 
accounts,  up  to  the  month  of  April,  1830,  were  regularly  entered  at  his  re- 
quest in  the  church-warden's  book,  and  this  appears  from  the  books  to  have 
been  the  case,  so  that  the  application  of  the  rents  was  known,  and  the  proof 
given  by  the  relators,  that  there  was  no  dissatisfaction,  is  material. 

But  not  considering  it  to  be  proved,  that  the  rent  was  the  best  that  could 
have  been  obtained,  or  that  the  rents  were  strictly  applied  as  they  ought  to 
have  been,  the  question  arises,  whether  in  such  a  case  as  this,  having  regard 
to  the  amount  which  is  in  contest,  to  the  circumstances  under  which  the  in- 
formation originated,  and  to  the  probability  of  obtaining  any  benefit  for  the 
charity,  accounts  and  inquiries  ought  now  to  be  directed. 

I  have  no  doubt  that  the  court  has  authority  to  exercise  a  discretion,  and 
that,  from  the  absence  of  any  effectual  check  elsewhere,  iftias  become  abso- 
lutely necessary  for  the  interests  of  charities,  that  such  discretion  should  be 
exercised  in  proper  cases. 

My  predecessor  has  shown  by  his  decree  that  be  considered  this  to  be  a 
proper  case  for  the  interposition  of  the  court,  and  on  a  consideration  of  all 
the  facts  proved,  I  have  come  to  the  same  conclusion. 

1  am  of  opinion  that  a  prosecution  of  the  accounts  and  inquiries  which 
are  sought  by  this  information  would  be  prejudicial  and  not  beneficial  to 
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the  charity,  unless  mora  effectual  means  than  the  court  possesses 
•could  be  found,  of  altogether  relieving  the  charity  from  costs  and  [*112] 
other  prejudice  to  arise  from  the  prolonged  litigation  in  a  matter  of 
such  small  value ;  it  consequently  appears  to  me  that  I  ought  not  to  disturb 
the  decree  which  has  been  made.  I  think  it  quite  proper  to  discourage  long 
and  expensive  litigation  in  charity  cases  for  matters  of  such  small  value,  and 
commenced  under  such  circumstances  as  appear  in  this  instance.  On  the 
whole  I  am  of  opinion  that  the  decree  ought  to  be  confirmed,  and  that  the 
relators  ought  to  pay  the  costs  of  the  re-hearing.[l] 


Baker  d.  Newton.    Newton  v.  Richahd3. 

1839 ;  July  4. 

Bequest  of  money  and  leaseholds  to  a  feme  sole  "  for  her  own  absolute  use,  without  liberty  to  sell 
or  assign  during  her  life :"  Held,  that  she  took  the  property  absolutely,  without  power  of  dis- 
position during  her  life. 

A  testator  by  his  will  gave  the  residue  of  his  estate  to  his  wife.  By  a  codicil,  "  instead  of  giving 
the  whole  of  his  property,  after  the  legacies  were  paid,  to  his  wife,"  he  bequeathed  10,0002.* 
the  interest  of  which  to  be  paid  her  for  life,  "  and  then  to  go  to  his  daughter,  and  his  house  and 
furniture,  plate,  wines,  Ate.  atK.  R.,  in  short,  the  whole  of  his  property  at  his  decease,  except 
carriage  and  horses,  and  his  gold  repeater ;  and  it  was  his  further  wish  that  she  might  continue 
in  either  house,  but  not  to  change,  and  having  the  use  of  the  same  during  her  life,  wines,  spirits 
&c.  included :   Held,  that  the  gift  by  the  codicil,  beyond  the  10,000/.,  was  void  for  uncertainty. 

The  testator  by  his  will,  dated  the  2d  December,  1835,  bequeathed  as 
follows: — " I  give  and  bequeath  to  my  natural  daughter  Harriet  Gouthey, 
now  called  Harriet  Richards,  25,000/.  and  my  house  No.  4  Clarendon  Place, 
with  the  whole  of  the  furniture  plate  china  glass  wines  <fcc.  for  her  own 
absolute  use,  without  liberty  to  sell  or  assign  during  her  natural  life.  To 
my  dear  wife,  Ellen  Elizabeth  Mary  Richards,  the  residue  and  re- 
mainder #of  my  estate  and  effects  of  what  nature  and  kind  so-  [*113] 
ever." 

The  testator  made  a  codicil  to  his  will  on  the  same  day,  but  which  he 
afterwards  cancelled. 

In  August,  1837,  the  testator's  daughter  Harriet  married  Mr.  Kelly,  and  on 
the  2d  of  October,  in  the  same  year  the  testator  made  a  codicil  to  his  will  in 
the  following  terms : — "  Codicil.  I  revoke  that  part  of  my  will  instead  of 
giving  the  whole  of  my  property  after  the  legacies  are  paid  to  my  wife  I  give 
and  bequeath  to  her  10,000/.  to  be  invested  in  the  funds  in  the  names  of 
Joseph  Newton,  Frederic  Kelly  and  Edward  Savage  Bailey,  the  interest  of 
which  shall  be  paid  to  her  during  for  life  and  then  to  go  to  my  daughter  now 
Harriet  Kelly,  and  my  house  and  furniture  plate  wines  &c.  at  72  King's 

[1]  Vide  The  Attorney  General  t.  Clark,  I  Bear.  467. 
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Road  Brighton,  in  short  the  whole  of  my  property  qf  my  decease  except  car- 
riages and  horses  and  my  gold  repeater,  and  it  is  my  further  wish  that  she 
may  continue  in  either  house  (but  not  to  change)  and  have  the  use  of  the 
same  during  her  natural  life  wines  spirits  <fcc.  included."(a) 

The  testator  died  in  October,  1837. 

The  first  question  was  as  to  the  interest  which  the  testator's  daughter  Har- 
riet took  in  the  legacy  of  25,0002.  On  the  one  hand  it  was  contended,  that 
she  took  a  life  interest  only,  and  that  the  words  "  during  her  natural  life"  limi- 
ted the  extent  of  her  enjoyment  of  the  bequest  made  to  her ;  and  on  the  other 
hand  it  was  argued,  that  she  took  an  absolute  interest,  and  that  these 
[*114]  words  restricted,  during  her  life,  her  power  of  disposition,  so  'that, 
during  her  life,  the  property  was  to  be  held  by  her  without  power  of 
anticipation. 

The  next  question  arose  on  the  codicil;  and  as  to  what  interest,  beyond 
the  life  and  reversionary  interest,  in  the  10,000/.  was  given  to  the  wife  and 
daughter  respectively. 

Mr.  O.  Richards  and  Mr,  Puller,  for  the  next  of  kin  (other  than  the 
widow.) 

Mr.  Pemberton  and  Mr.  Busk,  for  Mrs.  Kelly. 
'   Mr.  Kindersley  and  Mr.  Bacon,  for  the  widow. 

Mr.  Tinney  and  Mr.  /.  Russell,  for  the  executors. 

The  Master  of  the  Rolls  was  of  opinion  that  the  25,000/.  and  the 
house  in  Clarendon  Place  were  given  to  Mrs.  Kelly  absolutely  with  a  restric- 
tion against  alienation  during  her  life.[l] 

On  the  second  point  he  said,  that  beyond  the  gift  of  10,000/.  to  the  widow 
for  life,  with  remainder  to  the  daughter,  the  testator  had  expressed  himself 
so  ambiguously,  that  the  only  conclusion  he  could  come  to  was,  that  it  must 
be  held  void  for  uncertainty.[2J 

(a)  The  punctuation  of  these  passages  has  been  compared  with  the  original  will. 
[1]  Vide  Park*  v.  Park*,  9  Paige,  125.     Tawney  v.  Ward,  1  Bear.  563,  568. 
[2]  As  to  will  void  for  uncertainty,  see  Mamm  ▼.  Robinwn,  2  Sim.  fc  Stu.  295,  300,  n.  1.    WaiU 
y.  Templer,  2  Sim.  524, 
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•Frank  v.  Mainwaring.  [*115] 

1839  :  June  5,  7,  8,  10,  August  7. 

A  decree  directing  the  owner  of  a  legal  estate  to  do  such  acts  as  are  requisite  to  bar  the  estate  (ail, 
but  which  are  incomplete  at  his  death,  is  not  binding  on  the  succeeding  issue  in  tail. 

On  a  bill  to  set  aside  deeds  and  recoveries,  on  the  ground  of  the  lunacy  of  the  party  at  the  time  he 
executed  them,  Held,  that  the  finding  of  the  jury  on  an  inquisition,  which  overreached  that  pe- 
riod, afforded  a  presumption  that  he  was  then  insane  ;  but  there  being  some  evidence,  that  after 
the  time  when  the  lunacy  was  stated  to  have  commenced,  the  party  was  not  of  unsound  mind, 
an  issue  was  directed  to  inquire,  whether  he  was  of  unsound  mind  at  the  time  of  executing  the 
deeds,  &c. 

In  a  suit  to  set  aside  deeds,  on  the  ground  that  their  execution  had  been  procured  from  a  person 
while  a  lunatic,  a  trustee,  who  was  alleged  to  have  assisted  in  procuring  their  execution,  though 
for  no  personal  advantage,  was  held  an  incompetent  witness  on  behalf  of  the  parties  taking 
beneficially  under  the  deeds.    Held  also,  that  the  wife  of  the  trustee  was  equally  incompetent. 

Cross-examination  of  a  witness  in  equity,  to  prove  exhibits  held  no  waiver  of  objection  to  his  com- 
petency on  the  ground  of  interest:  but  aemble  that  the  proposition  is  not  true  that  a  witness  may 
be  cross-examined  to  any  extent  and  for  any  purpose,  without  waiving  the  objection  to  his  com- 
petency on  the  ground  of  interest. 

The  plaintiff  in  this  cause,  was  the*  grandson  Mr.  Edward  Frank,  a  cler- 
gyman of  large  fortune,  who,  in  the  year  1817  was,  amongst  other  property, 
entitled,  partly  as  tenant  in  tail  in  possession,  and  partly  as  tenant  in  tail  in 
remainder  expectant  upon  the  death  of  his  mother,  Catherine  Frank,  to  cer- 
tain freehold  and  copyhold  estates,  devised  by  the  will  of  Margaret  Frank. 

The  bill  prayed  for  a  declaration,  that  Mr.  Edward  Frank  was  induced 
whilst  of  unsound  mind,  to  execute  certain  deeds  and  do  other  acts,  whereby 
those  freehold  and  copyhold  estates  became  vested  in  the  defendants,  Main- 
waring and  Bellamy,  as  trustees,  and  that  the  same  estates  might  be  recon- 
veyed  and  surrendered  to  the  use  of  the  plaintiff. 

The  title  of  Mr.  Edward  Frank  accrued  on  the  death  of  his  father  in  the 
year  1812,  and  in  1817  he  had  six  children,  viz ;  Richard  Bacon  Frank  the 
father  of  the  plaintiff,  the  defendants  Edward  Bacon  Frank,  Jemima  Mary 
Bacon  Frank,  Aspelow  Bacon  Frank,  and  Rodolphus  Bacon  Frank,  and  a 
daughter,  Rosalia  Bacon  Frank,  since  dead. 

On  the  15th  day  of  April,  1817,  he  executed  an  indenture  of  feoffment  of 
that  date,  with  livery  of  seisin,  and  made  between  Catherine  Frank  of  the 
first  part,  the  Rev.  Edward  Frank  oCthe  second  part.  Edward  Sykes 
*of  the  third  part,  Richard  Baxter  of  the  fourth  part,  Thomas  Francis  [116] 
C.  Mainwaring  and  Thomas  Jones  Bellamy  of  the  fifth  part,  Thomas 
Lee  of  the  sixth  part,  and  William  Rowstone  of  the  seventh  part :  and  by  that 
indenture,  after  reciting  the  will  of  Margaret  Frank,  and  that  Edward  Frank 
was  desirous  of  providing  for  the  payment  of  certain  debts,  and  also  of  mak- 
ing provision  for  his  younger  children,  and  had  therefore  determined  to  suf- 
fer a  common  recovery  of  the  estates  devised  by  the  will  of  Margaret  Frank, 
and  that  Catherine  Frank  had  agreed  to  concur  therein ;  it  was  witnessed, 
that  all  the  freehold  estates  were  granted  to  Edward  Sykes  and  his  heirs,  to 
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the  intent  that  he  might  be  tenant  of  the  freehold,  to  the  end  that  recoveries 
might  be  suffered  ;  and  the  recoveries  were  to  enure,  as  to -part,  to  the  use  of 
Catherine  Prank  for  life,  with  remainder  to  the  use  of  Mainwaring  aud  Bel- 
lamy in  fee,  and  as  to  the  residue,  to  the  use  of  Mainwaring  and  Bellamy  in 
fee ;  the  indenture  contained  a  covenant  to  surrender  the  copyholds  to  Main- 
waring and  Bellamy  and  their  heirs ;  and  it  was  declared  that  Mainwaring 
and  Bellamy  were  to  stand  seised  and  possessed  of  the  freeholds  and  copy- 
holds, on  trust,  with  the  consent  in  writing  of  Edward  Frank  in  his  lifetime! 
and  after  his  decease  at  their  own  discretion,  to  sell  and  convey  the  estate  to 
any  purchasers  thereof :  there  was  also  a  power  of  mortgaging,  and  out  of 
the  rents  and  the  money  to  arise  by  sale  or  mortgage  to  pay  the  mortgages, 
and  the  costs  of  the  trust ;  and  to  set  apart  12,000/.  to  be  disposed  of  in  pay- 
ing debts  of  Edward  Prank  ;  and  they  were  to  stand  possessed  of  the  rest  of 
the  money  to  arise  by  the  sale  or  mortgage  on  the  trusts  stated  in  an  inden- 
ture of  even  date ;  and  there  was  a  power  of  attorney,  to  deliver  seisin. 

The  indenture  of  even  date  was  made  between  Edward  Frank  of 
[*117]  the  one  part,  and  Mainwaring  and  "Bellamy  of  the  other  part ;  and  it 
was  declared,  that  subject  to  the  payments  and  deductions  directed 
by  the  former  deed,  the  trustees  were  to  stand  possessed  of  the  moneys  arising 
from  the  sale  or  mortgage,  in  trust  for  Edward  Frank  for  life,  and  after  his 
death  for  his  younger  children. 

Livery  of  seisin  was  endorsed  on  the  indenture  of  feoffment,  and  the  re' 
coveries  were  soon  afterwards  suffered,  t.  e.  in  Easter  term  1817,  and  the 
copyholds  were  surrendered. 

On  the  24th  of  August,  1820,  Mr.  Edward  Frank  gave  a  consent  in  writing 
to  sell  a  portion  of  the  estates,  which  the  trustees  accordingly  sold  in  lots ; 
but  in  June,  1825,  a  commission  of  lunacy  issued  against  him,  and  in  the  fol- 
lowing month  of  August,  he  was  found  to  be  a  lunatic,  and  to  have  been  so 
from  the  25th  of  October,  1816. 

He  continued  a  lunatic  to  the  time  of  his  death,  which  took  place  on  the 
14th  of  October,  1834 ;  his  eldest  son  Richard  Bacon  Frank  died  in  his  life- 
time, leaving  two  sons,  of  whom  the  present  plaintiff  was  the  survivor. 

The  plaintiff,  being  the  person  who  would  have  been  entitled  to  all  the 
estates  comprised  in  the  deeds  of  April,  1817,  if  no  recovery  thereof  had  been 
suffered,  now  alleged,  that  Edward  Frgnk  whs  insane  at  the  time  when  the 
deeds  of  April,  1817,  were  executed,  when  the  recoveries  were  suffered,  and 
when  the  alleged  authority  to  sell  was  given. 

The  defendants  insisted  that  Edward  Frank  was  then  of  sound 

[•118]    mind:  they  further  insisted  that  by  the  effect  *of  several  references, 

reports  and  orders,  and  by  a  decree  made  in  the  matter  of  the  lunacy 

and  in  a  cause,  the  plaintiff  was  precluded  from  objecting  to  the  validity  of 

the  indentures. 

The  title  of  Mr.  Edward  Frank,  of  Mr.  Richard  Bacon  Frank,  and  of  the 
plaintiff,  was  derived  under  the  will  of  Margaret  Frank,  who  being  entitled 
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to  the  freehold  and  copyhold  estates  in  question,  devised  them  by  her  will, 
dated  the  12th  day  of  November,  1765,  unto  and  to  the  use  of  Bacon  Frank 
for  life)  with  remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  the  first,  second,  third,  fourth  and  other  sons  of  the  body  of 
Bacon  Frank/  (excepting  the  first,)  successively  in  tail  male,  with  divers  re- 
mainders over. 

Edward  Frank  was  the  fourth  son  of  Bacon  Frank,  and  succeeded  to  the 
estate  under  this  devise ;  and  Richard  Bacon  Frank,  the  plaintiff's  father, 
was  his  eldest  son. 

The  proceedings  which  were  relied  upon  by  the  defendants,  took  place 
after  the  lunacy,  and  were  of  the  following  nature. 

In  the  month  of  June,  1822,  a  bill  was  filed  by  Edward  Frank  and  his 
infant  children  against  Mainwaring  and  Bellamy,  praying  that  the  trusts  of 
the  deeds  might  be  carried  into  effect,  so  far  as  related  to  the  raising  of  the 
money  to  pay  the  debts,  for  an  account,  and  for  the  removal  of  the  trustees. 
To  this  bill  Mainwaring  and  Bellamy  put  in  their  answers,  and  no  further 
proceeding  was  taken  for  a  long  time :  a  notice  was  afterwards  given  to  dis- 
miss for  want  of  prosecution,  and  then  a  replication  was  filed. 
Frank  and  Bellamy  and  wife  filed  another  'bill,  and  it  seemed  that  f*119j 
in  Hilary  term,  1826,  when  it  was  called  on,  it  was  struck  out  of  the 
paper.  About  the  time  that  the  second  cause  was  struck  out  of  the  paper, 
three  purchasers  of  portions  of  the  estate  which  had  been  sold  by  the  trus- 
tees, filed  their  bills  for  a  specific  performance,  and  that  the  purchases  might 
be  completed.  After  these  bills  had  been  filed,  and  in  the  month  of  April, 
1825,  a  petition  was  presented  for  a  commission  of  lunacy,  which  was  ac- 
cordingly issued  on  the  19th  of  June,  1825.  Mr.  Bellamy  subsequently 
applied  to  Richard  Bacon  Frank,  the  father  of  the  plaintiff,  requiring  him  to 
confirm  the  deeds  which  might  be  brought  into  question  by  the  result  of  the 
lunacy.  Mr.  Richard  Bacon  Frank  refused  so  to  do,  and  having  presented  a 
petition,  in  which  he  stated  himself  to  be  the  eldest  son  and  heir  at  law  of 
the  lunatic,  an  order  was  made  by  which  it  was  directed,  that  he  should  be 
at  liberty  to  attend  the  execution  of  the  commission.  The  commission  was 
executed  in  the  month  of  August,  1825,  and  it  was  then  found  that  Mr.  Ed- 
ward Frank  was  of  unsound  mind,  and  had  been  so  since  the  month  of 
October,  1816.  Various  proceedings  took  place  after  the  commission :  there 
was  a  report  of  the  Master  as  to  the  state  of  the  family,  Sir  Bryan  Cooke  was 
appointed  committee  of  the  estate,  and  Mr.  and  Mrs.  Bellamy  and  Catharine 
Frank  were  appointed  committees  of  the  person.  After  these  proceedings 
had  liken  place,  supplemental  bills  were  filed  by  the  purchasers  to  bring  the 
committee  of  the  lunatic  before  the  court.  In  the  month  of  January,  1828,  an 
order  was  made,  referring  it  to  the  Master  to  inquire,  whether  it  would  be  for  the 
benefit  of  the  lunatic,  and  for  the  benefit  of  his  estate,  that  the  suits  of  Frank 
and  Bellamy,  and  of  Frank  and  Mainwaring,  should  be  prosecuted  by  the 
petitioner  and  the  committee;  and   soon   afterwards   another  order   was 
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[*120]    *made  referring  it  to  the  Master  to  inquire,  what  would  be  the  proper 
course  to  be  taken  by  the  commiUee  with  reference  to  the  purchasers' 
suits;  in  May,  1828,  the  Master  made  his  report  as  to  the  situation  and  for- 
tune  of  the  lunatic  and  his  family,  and  on  the  13th  of  August,  1828,  an  or- 
der (which  was  much  commented  upon  in  this  case)  was  made  in  the  petition  of 
Richard  Bacon  Frank,  the  father  of  the  plaintiff,  and  he  consenting  by  his 
counsel  at  the  bar  to  do  all  such  acts  as  might  be  necessary  for  him  to  do  to 
confirm  the  deeds  of  Aprils  1817,  and  the  fines  and  recoveries,  and  consent- 
ing to  execute  all  necessary  deeds,  Mr.  Bellamy  consenting  to  retire  from  the 
trust,  and  the  petitioner  being  at  liberty  to  name  six  persons  within  one 
month  from  the  date  of  the  order,  one  of  whom  was  to  be  approved  of  by  the 
Master  as  a  new  trustee,  it  was  ordered  that  the  petitioner  should  name  six 
persons  within  one  month  from  the  date  of  the  order,  one  of  whom  the  Mas- 
ter was  to  approve  of  as  a  trustee  in  the  room  of  Mr.  Bellamy ;  and  the  pe- 
titioner consenting  to  confirm  the  deeds,  the  Master  was  to  approve  of  all 
proper  deeds  and  assurances  necessary  to  confirm  the  deeds  of  feoffment  and 
settlement,  and  for  vesting  the  estates  comprised  therein  in  the  new  trustee 
and  Mr.  Main  waring ;  costs  were  then  provided  for,  and  Mainwaring  and  the 
new  trustee  were  to  carry  into  execution  and  complete  the  sales ;  and  the  pe- 
titioner, (consenting  as  before,)  was  to  have  an  allowance  of  500/.  a  year 
made  to  him  for  his  maintenance.    Mr.  Richard  Bacon  Frank  did  according- 
ly name  six  persons,  and  the  Master  approved  of  one  of  them  to  be  the  new 
trustee.    Pending  these  proceedings,  doubts  however  arose  as  to  the  order  of 
August,   1828,  for  appointing  new  trustees,  and  a  reference  being 
[121]    made  to  the  Master,  he  reported  that  a  bill  ought  to  be  filed  to*carry 
that  order  into  effect,  and  for  appointing  John  Herbert  Koe  trustee, 
and  an  order  was  made  confirming  that  report.    A  bill  was  filed,  Mr.  Richard 
Bacon  Frank  and  Mr.  Bellamy  put  in  their  answers,  and  a  decree  was  made 
on  the  7th  of  May,  1831,  by  which  it  was  ordered,  that  so  much  tf  the  or- 
der of  the  13th  of  August,  1828,  in  the  lunacy,  as  related  to  the  confirma- 
tion oft/te  deeds  bearing  date  respectively  the  16th  of  April,  1817,  and  the 
recoveries,  writings  and  other  deeds  and  assurances  in  the  bill  mentioned, 
and  the  appointment  of  such  new  trustee  as  aforesaid,  should  be  carried  into 
effect ;  and  it  was  ordered  that  it  should  be  referred  to  the  Master,  to  settle 
the  deeds  of  release,  confirmation  and  appointment,  or  such  other  deed  or  deeds, 
assurance  or  assurances  as  might  be  necessary,  and  Richard  Bacon  Frank 
and  Edward  Bacon  Frank  and  all  other  necessary  parties  were  to  join 
therein,  and  do  and  make  all  such  acts  and  deeds  as  the  Master  should  di- 
rect.   The  Master  proposed  conveyances,  and  among  other  things  he  propo- 
sed, that  the  deed  should  contain  a  covenant  by  Richard  Bacon  Frank  that 
he  and  his  heirs  and  all  persons  claiming  any  estate  in  the  hereditaments, 
should  at  all  times  execute  any  further  deeds  and  assurances  as  should  bene- 
cessary  ;  to  this,  Richard  Bacon  Frank  carried  in  an  objection  ;  he  alleged 
that  his  concurrence  in  the  deed  was  voluntary,  that  he  was  not  bound  to  en- 
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ter  into  any  such  covenant,  or  to  covenant  for  any  acts  beyond  what  he -him- 
self might  be  capable  of  performing.  Notwithstanding  this  objection,  the 
Master  made  his  report  oh  the  23d  of  March,  1832,  and  he  certified  that  the 
estates  ought  to  be  conveyed  by  the  trustees,  the  committee,  Richard  Bacon 
Frank  the  father,  and  Edward  Bacon  Frank,  who  had  then  attained  the  age 
of  twenty-one,  to  the  new  trustee  and  his  heirs,  to  the  use  of  Main- 
waring  and  such  *new  trustee ;  and  that  Richard  Bacon  Frank  and  [#122] 
Edward  Bacon  Frank  should  levy  a  fine,  which  was  to  enure  to  the 
use  of  Mainwaring  and  the  new  trustee ;  and  the  Master  settled  what  he 
considered  to  be  the  proper  deeds.  A  petition  presented  to  confirm  this  re- 
port, came  on  for  hearing  on  the  10th  of  April,  1832,  and  then  upon  the  ob- 
jection of  Richard  Bacon  Frank,  the  petition  was  ordered  to  stand  over,  in  or- 
der that  a  cross  petition  might  be  presented  by  Richard  Bacon  Frank. 
„  Whilst  these  proceedings  were  pending,  various  proposals  were  made  for 
raising  money  to  satisfy  the  charges  on  the  estates  and  for  providing  2000/. 
for  an  outfit  for  Richard  Bacon  Frank,  and  it  being  doubtful  whether  the 
Master  had  authority,  an  order  was  applied  for  and  obtained  on  the  26th  of 
March,  1832,  whereby  it  was  referred  to  the  Master  to  inquire,  whether  any 
sum  should  be  raised  to  pay  the  incumbrances  and  costs,  and,  if  any,  how 
much ;  the  Master  was  further  to  inquire,  whether  it  would  be  proper  to  ap- 
ply for  an  act  of  Parliament  to  carry  those  proposals  into  execution.  On  the 
5th  of  May,  1832,  the  Master  reported,  that  it  would  be  proper  to  raise 
21,000/.  on  the  Norwich,  Norfolk  and  Suffolk  estates,  (whieh  were  not  the 
estates  in  question  in  this  cause,  but  other  estates  to  which  Edward  Frank 
was  entitled ;)  and  he  reported  that  the  petitioner  on  receiving  2000/.  should 
purchase  from  the  committee  at  the  price  of  21,000/.  an  annuity  (beyond  the 
500/.  allowance)  of  2175/.,  that  the  estates  should  be  resettled,  and  that  an 
act  of  Parliament  ought  to  be  applied  for.  It  appeared  afterwards  that  a 
larger  sum  than  21,000/.  would  be  wanted  ;  and  the  authority  of  the  court 
was  obtained  to  raise  the  sum  of  24,000/.,  and  a  bill  was  then  prepared  and 
introduced  into  Parliament.  On  the  23d  of  July,  1832,  and  shortly  after 
that  bill  had  been  introduced  into  Parliament,  Richard  Bacon  Frank 
died,  #leaviug  the  plaintiff,  an  infant,  and  who  succeeded  in  his  [*123] 
right  to  the  estates  tail.  On  the  22d  of  January,  1833,  the  committee 
presented  a  petition,  praying  directions,  whether  any  proceedings  at  law  or 
in  equity  should  be  adopted  to  ascertain  the  validity  of  the  deeds  of  1817.  A 
report  on  that  subject  was  made  on  the  12th  of  June,  1834,  but,  before  any 
thing  was  done  or  could  be  done  upon  that  report,  on  the  14th  of  October, 
1834,"  Edward  Frank  the  lunatic  died. 

This  cause  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Lovat,  for  the  plaintiff,  cited  Clerk  v.  Rich^a) 
Jones,  v.  Roberts,(b)  Grindley  v.  Davies,(c)  Simpson  v.  Lord  Howden^d) 

(a)  2  Vera.  412.  (6)  Shelford  on  Lunacy,  253  ;  and  Re;.  Lib.  A.  1829,  fol.  2147. 

(c)  Shelfonl  on  Lunacy,  266.       (<*)  3  Myl.  &  Cr.  97. 
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Picket  v.  Loggon,(a)  Parke*  v.   White,(b)  Ross  v.  Ross,{c)  Englefeild  v. 
EngleftUd,(d)  Fox  v.  Cr<ine.(e) 

Mr.  Kindersley  and  Mr.  Koe,  for  the  surviving  younger  children  of  the 
settlor,  cited  Faulder  v.  Silk,(g)  Cartwright  v.  Cartwright^h)  White  v. 
Driver,(i)  Sergeson  v.  Sealey,(k)  Niell  v.  Morley.(l) 

Mr.  Tinney  and  Mr.  /.  Russell,  for  the  defendant  Bellamy,  cited  Cann  v. 
Cann,(m)  Blake  v.  Blake,(n)  Fletcher  v.   Tollett,{o)  Lloyd  v.  Johnes,(p) 

Oiffard  v.  i7or/.(y) 
[#124]        *Mr.  G.  Richards  and  Mr.  Wright,  for  the  defendant  Main  waring, 
cited  Cory  v.  Ctory,(r)  Stockley  v.  Stockley,(s)  AT  Adam  v.  Walker, {t) 
Stapilton  v.  Stapilton,(u)  Campbell  v.  Sandys.(v) 

Mr.  Willcock,  for  the  executor  of  the  widow  of  the  lunatic. 

Mr.  (7.  P.  Cooper,  Mr.  Piggott  and  Mr.  Bacon,  for  other  parties. 


August  7. — The  Master  op  the  Rolls  (after  stating  the  principal  facts 
of  the  case) : — As  the  parties  concerned  in  the  preparation  of  the  deeds 
in  question  are  not  subject  to  any  imputation  of  fraud  or  circumvention, 
the  validity  of  the  deeds,  and  of  the  recoveries,  and  of  the  authority, 
depend*  entirely  on  the  answer  which  may  be  given  to  the  question, 
whether  Mr.  Edward  Frank  was  of  sound  mind  at  the  respective  times 
when  the  acts,  the  validity  of  which  is  disputed  were  done.  The  in- 
quisition, having  overreached  those  times,  affords  a  presumption  that  he 
was  then  insane,  but  there  is  some  evidence,  that  after  the  time  when 
the  lunacy  is  stated  to  have  commenced,  Mr.  Edward  Frank  was  not 
of  unsound  mind ;  and  having  considered  the  evidence  of  the  witnesses, 
and  the  letters  of  Mr.  Edward  Frank  which  have  been  produced,  1  think  that 
the  question  of  sanity  or  insanity  cannot  be  determined  without  an  issue, 
which  must  therefore  be  directed,  if  the  plaintiff  is  not  precluded,  by  the  acts 

or  obligations  of  his  father,  from  seeking  relief. 
[*125]        *The  proceedings  which  are  relied  upon  by  the  defendants  took 
place  after  the  lunacy,  and  they  are  of  the  following  nature ;  (his 
Lordship  stated  them.) 

Upou  the  best  consideration  which  I  have  been  able  to  give  these  proceed- 
ings, it  does  not  appear  to  me  that  there  ever  was  any  waiver  or  abandonment 
of  the  decree  of  the  7th  of  May,  1831 :  the  report  made  by  the  Master  in  pur- 
suance of  that  decree  was  objected  to  by  Richard  Bacon  Frank,  and  was,  on 
that  account,  not  confirmed,  when  a  petition  for  that  purpose  was  presented ; 
and  whilst  that  report  was  under  consideration,  a  contemporary  eous  discussion 

(at  U  Ves.  234.        (6)11  Ves.  209.  (c)  1  Cas.  Bq.  Ab.  124.  (<*)  1  Vera.  443. 

(«)  2  Vera.  304.         (g)  3  Camp.  126.  S.  C.  1  Collinson  on  Lunacy,  390.     (A)  3  Phil.  90. 

(0  Ibid.  84.  (k)  2  Atk.  412.  (J)  9  Ves.  478.  (m)  1  Vein.  108. 

(n)  3  P.  Wins.  10,  n.   (o)  5  Ves.  3.  {p)  9  Ves.  37.  (o)  1  Sch.  &  Lef.  408. 

(r)  1  Ves.  sen.  19.      (t)  I  Ves.  &  B.  30.     (1)  1  Dow.  177.  (u)  1  Atk  2. 
Kv)  1  Sch  &  Lef.  281. 
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was  proceeding  upon  the  mode  of  raising  money  to  satisfy  charges  and  pro* 
vide  an  outfit  for  Richard  Bacon  Frank  ;  and  also  respecting  the  resettlement 
of  the  Norfolk  and  Suffolk  estates  of  Edward  Frank  ;  but  this  last  discussion 
or  negotiation  does  not  appear  to  have  been  carried  on  with  a  view,  to  super- 
sede or  provide  a  substitute  for  the  arrangement,  in  pursuance  of  which  the 
decree  of  May,  1831,  was  made.  It  was  attempted  to  carry  the  object  of  both 
the  arrangements  into  effect,  but  whilst  the  hearing  of  the  petition  to  confirm 
the  Master's  report  was  postponed,  and  proceedings  in  Parliament,  in  pursu- 
ance of  the  orders  of  the  12th  of  May  and  46th  of  June,  were  pending,  Rich- 
ard Bacon  Frank  died,  and  both  arrangettfeAte  were  left  imperfect.  Richard 
Bacon  Frank,  the  then  tenant  in  remainder,  had  not  done  the  acts  required 
to  bar  the  entail,  and  the  question  is  reduced  to  this,  whether  the  decree,  di- 
recting the  owner  of  a  legal  estate  tail  to  do  such  acts  as  are  requisite  to  bar 
the  estate  tail,  is  so  far  binding  on  the  issue  in  tail,  that  although  the  acts  are 
not  done,  he  is  precluded  :frdtn  asserting  his  right. 

#ln  the  case  of  The  Attorney  General  v.  Day, (a)  Lord  Hard-  [#126] 
wicke  stated,  that  it  had  been  determined,  that  on  a  bill  to  carry  in- 
to execution  a  contract  for  the  purchase  of  lands  in  the  life  of  the  tenant  in 
tail,  the  court  would  decree  him  to  execute  and  to  suffer  a  recovery.  But  if 
he  will  not,  the  court  cannot  carry  it  into  execution  against  the  issue  in  tail 
claiming  paramount  " per formam  doni"  The  utmost  that  can  be  said  of 
this  case  is,  that  Richard  Bacon  Frank  had  agreed  to  confirm  the  acts  of  his 
father,  and  had  submitted  to  a  decree  ordering  him  to  do  the  required  acts  on 
his  part,  but  the  acts  had  not  been  done  when  he  died,  and  the  issue  in  tail 
is  not  bound  ;  I  am,  therefore,  of  opinion  that  the  plaintiff  is  not  precluded 
from  seeking  relief  by  the  acts  and  obligations  of  his  father,  and  consequently, 
that  such  issues  or  issue  must  be  directed  as  may  be  necessary  to  ascertain, 
whether  Edward  Frank  was  of  sound  mind  at  the  respective  times  when  the 
deeds  were  executed,  (15th  April,  1817,)  the  recoveries  suffered,  (Easter  term, 
1817,)  the  copyholds  surrendered,  (  ,)  and  the  authority  "to 

sell  given,  (24th  August,  1820.)[1] 


Mr.  Bellamy  and  his  wife  had  been  examined  as  witnesses  on  the  behalf  of 
the  younger  children  of  Mr.  Frank  the  lunatic,  and  they  had  been  cross-ex- 
amined on  behalf  of  the  plaintiff  to  verify  documents.    It  was  admitted  by  the 

(a)  1  Ves.  224. 

[1 J  An  inquisition  is  only  prima  facia  evidence  of  the  fact  of  lunacy.  L*  Amour  eux  v.  Crosby, 
2  Paige,  422.  And  in  the  case  in  the  text : — "  On  the  5th  of  December,  1840,  the  issue  was  tried, 
and  the  jury  found  for  the  plaintiff  in  the  issue,  thereby  establishing  the  sanity  of  Edward  Frank  at 
the  time  he  executed  the  deeds."  See  4  Beav.  37, 39.  From  a  very  slight  attention  to  the  report 
of  the  case  in  4  Beav.,  it  is  apparent  that  I  he- word  "  tfaintiff"  is  a  mistake  ;  the  verdict  must  have 
been  for  the  defendant.  According  to  the  terms  of  the  order  directing  the  issue  the  onus  of  pro- 
ving that  Frank  was  not  of  sound  mind  was  thrown  upon  the  plaintiff;  and  having  failed  at  the 
trial,  the  bill  was  dismissed,  the  plaintiff  to  pay  both  the  costs  of  the  bill  and  of  the  issue. 
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plaintiff  that  the  trustees  had  been  guilty  of  no  fraud  in  its  odious  sense,  and 
had  not  in  any  way  acted  for  their  personal  advantage,  and  it  was  con- 
ceded by  the  defendants  that  the  trustees  had  received  some  very 
[*127]  small  sums  of  money,  for  the  purchase  of  part  of  *the  property  by  a 
railway  company.  These  depositions,  however,  of  Mr.  and  Mrs. 
Bellamy  being  offered  in  evidence, 

Mr.  Pemberton  objected  to  their  admissibility,  on  the  ground  that  Mr.  Bel- 
lamy was  interested  in  the  result  of  the  suit,  and  that  his  wife  could  not  be 
examined  in  support  of  her  hushand's  interest.  He  contended  that,  in  equity, 
ail  objection  to  the  competency  of  a  witness  was  not  waived  by  cross-exami- 
nation ;  Moorhouse  v.  De  Passou}(a)  Harrison  v.  Courtauld.(b) 

Mr.  Kindersley  and  Mr.  Koe,  contra,  .contended  that  the  witness,  being  a 
mere  trustee,  had  no  such  interest  as  disqualified  him  from  giving  evidence  in 
support  of  the  case  of  the  younger  children ;  and  secondly,  that  the  objection 
had  been  waived  by  the  cross-examination  with  notice  of  his  interest. 

The  Master  of  the  Rolls  : — I  think  1  am  bound  to  reject  this  evi- 
dence. The  first  question  is,  whether  these  witnesses  are  interested ;  and  I 
think  it  cannot  justly  be  said  that  persons  against  whom  it  is  prayed  that 
deeds  arising  out  of  a  transaction  like  the  present  may  be  set  aside,  have 
not  an  interest  in  this  suit :  they  are  clearly  interested  in  rebutting  the  charge 
which  has  been  made  against  them,  and  in  opposing  the  relief  which  is 
now  prayed.  It  is  also  to  be  considered  that  they  are  chargeable  to  the 
plaintiff,  if  he  succeeds,  for  the  purchase  money,  however  small.[l]  As  to 
the  cross-examination  of  the  witness,  I  should  hesitate  in  concurring  in  the 
doctrine,  that  a  witness  may  be  cross-examined  to  any  extent  and  for 
[*128]  any  purpose,  without  waiving  the  *objection  to  his  competency  on  the 
ground  of  interest.  I  do  not  however  think,  that  ordinarily  speaking 
a  mere  cross-examination  is  to  be  considered  as  amounting  to  a  waiver  of 
the  objection,  when  the  party  does  not  know  whether  the  witness  is  inte- 
rested or  not.  The  argument  used  on  the  part  of  those  tendering  the  evi- 
dence, is  consistent  with  itself.  First,  it  is  said  that  these  defendants  are  not 
concerned  in  the  question  in  point  of  interest,  but  then  it  is  further  said  that, 
even  if  such  should  not  be  the  case,  yet,  under  the  circumstances  appearing 
on  the  record,  the  objection  is  waived  ;  I  think  however  that  the  latter  argu- 
ment cannot  prevail  any  more  than  the  other,  and  I  am  consequently  under 
the  necessity  of  rejecting  this  evidence.[2] 

(a)  19  Ves.  433.  (6)  1  Rubs.  &,  My).  428. 

[1]  Vide  Roberts  v.  Anderson,  3  Johns.  Ch.  Rep.  371,  375  ;  Cook  v.  Mancius,  5  Johns.  Ch.  Rep. 
95  ;  Neilson  t.  McDonald,  6  Johns.  Ch.  Rep.  201  ;  Eckford  v.  DeKay  6  Paige,  565  ;  Wormald  v. 
Mackintosh,  5  Myl.  &  Cr.  5,  9  ;  Moore  v.  Hitchcock,  4  Wend.  297.  A  defendant  charged  with 
fraudulently  colluding  with  his  co-defendant,  in  regard  to  the  transactions  sought  to  be  impeached, 
cannot  be  a  witness  for  his  co-defendant ;  especially  where  he  has  an  interest  arising  from  his  lia- 
bility to  costs.  Whipple  v.  Van  Rensselaer,  3  Johns.  Ch.  Rep.  612.  Trustees  will  not  be  allowed 
to  be  sworn  as  witnesses  to  defeat  a  trust  deed.     Wilton  v.  Wilson,  1  Dessau.  230. 

[2]  As  to  this  branch  of  the  decision,  see  further,  1  Russ.  &  M.  430  n.  1. 
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With  regard  to  the  evidence  of  Mrs.  Bellamy,  The  Master  of  the 
Rolls  held  that  the  evidence  of  the  husband,  though  a  trustee,  being  once 
rejected  on  the  ground  of  interest,  the  same  objection  applied  to  his  wife.[l] 


Collins  v.  Caret. 


1839 :  July  33. 

Business  relating  to  a  trust  estate  was  transacted  by  two  solicitors  in  partnership,  one  of  whom 

was  a  trustee  of  the  estate  :     Held,  in  passing  his  accounts,  that  costs  out  of  pocket  could  alone 

be  allowed. 

The  testator,  Mr.  Collins,  appointed  a  Mr.  Vining,  a  corn  merchant,  and 
Mi.  Carey,  a  solicitor,  his  executors  aud  trustees/ 

Mr.  Carey  carried  on  business  in  partnership  with  Mr.  Cross,  and  business 
relating  to  the  trust  had  been  dene  by  the  partnership. 

The  usual  accounts  of  the  testator's  estate  were  taken  in  the  Mas- 
ter's office,  and  the  question  now  submitted  *to  the  court  was  this,    [*129j 
whether  the  Master  ought  to  have  allowed  more  than  costs  out  of 
pocket  for  the  business  so  done  by  the  partnership. 

Mr.  C.  P.  Cooper,  for  Mr.  Carey,  submitted  that  this  case  differed  from 
New  v.  Jones\a)  and  Moore  v.  Frowd,(b)  inasmuch  as  here  the  business  was 
transacted  by  a  firm,  one  of  the  members  of  which  was  not  a  trustee ;  that  he 
ought  not,  therefore,  be  deprived  of  his  share  of  the  costs,  on  the  ground  of  his 
partner  filling  that  character. 

Mr.  Tinney  and  Mr.  James  Russell,  for  the  plaintiffs, 

And  Mr.  Blunt  and  Mr.  Walpole,  for  other  parties,  were  not  called  on  by 

The  Master  of  the  Rolls,  who  thought  there  was  no  distinction,  and 
disallowed  the  claim.|2] 


Littler  v.  Thomson. 


1839 :  January  24,  25.     February  21.     March  25. 

Fending  proceedings  in  this  court,  attacks  on  the  plaintiff  and  his  witnesses  were  published,  repre- 
senting those  proceedings  as  vexatious,  and  that  the  witnesses  had  in  their  evidence  been  guilty 
of  perjury :  Held,  that  this,  being  calculated  to  disturb  the  free  course  of  justice,  was  a  contempt 
of  court. 

The  question  in  this  cause  was  as  to  the  right  of  a  tenant  for  a  term  of  a 
nursery-ground  to  remove  therefrom,  on  quitting  the  premises,  trees  and 

(a)  9  Jarman's  Byth.  338.  (*)  3  Myl.  &  Cr.  45. 

[1]  E  convene,  whenever  the  husband  would  be  a  competent  witness,  the  wife  may  be  sworn. 
Bell  v.  Cote  J,  2  H ill's  (So.  Car.)  Rep.  110. 
[2]  Vide  3  Myl.  &  Cr.  51,  a.  I.     Willi t  v.  Kibble,  1  Bear.  559.    In  re  Sherwood,  3  Beav.  338. 
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hedges  which  were  of  very  long  standing,  and  exceeding  forty  years' 
growth. 

On  the  8th  of  November,  1638,  the  plaintiff  obtained  an  injunction 
[*130]    to  restrain  the  defendant  from  selling,  #cutting  down  or  removing 
any  full-grown  or  standard  timber,  fruit,  or  other  trees,  or  any  hedges, 
on  the  lands  in  the  bill  mentioned,  except  such  trees  or  shrubs  as  might  or 
could  be  removed  in  the  ordinary  course  of  his  trade  or  business  as  a  nursery- 
man, until  answer  or  order  to  the  contrary.    This  injunction  had  been  ob- 
tained upon  the  affidavits  of  the  plaintiff  and  two  other  persons.    Subse- 
quently to  this,  and  pending  a  motion  to  dissolve  the  injunction,  various  very 
violent  articles  appeared  in  the  Gardiners'  Gazette  reflecting  on  the  plaintiff 
and  the  witnesses  who  had  made  affidavits  in  support  of  the  injunction,  and 
characterizing  the  chancery  proceedings  as  vexatious  and  unprincipled,  and 
representing  the  affidavits  as  containing  glaring  misrepresentations,  which  the 
editor  believed,  and  heartily  hoped,  would  lead  to  an  indictment  for  perjury. 
In  the  course  of  the  motion  for  dissolving  the  injunction,  these  publications 
were  brought  to  the  attention  of  the  court,  and  it  was  argued,  from  some  pas- 
sages contained  in  them,  that  they  must  necessarily  have  been  inserted 
through  the  means  of  the  defendant  or  his  agents,  as  they  alone  could  have 
furnished  the  information. 

Mr.  Pemberlofi  and  Mr.  Craig,  for  the  plaintiff. 
Mr.  Kindersley  and  Mr.  Blenman,  for  the  defendant. 
The  Master  op  the  Rolls  : — On  the  merits  I  have  a  very  strong  incli- 
nation of  opinion,  but  I  do  not  think  it  proper  for  me  now  to  state  it,  for  I 
consider  it  necessary  before  I  ultimately  decide  this  case,  that  I  should  have 
from  the  defendant  or  his  solicitor  some  answer  to  the  imputation  of 
[*131]    the  great  'offence  which  he  is  said  to  have  committed.    I  must  give 
him  an  opportunity  of  so  doing,  hoping  that  it  will  turn  out  that  he 
has  not  committed  it. 

It  is  of  great  importance  to  the  defendant  to  relieve  himself  from  this  impu- 
tation. If  parties  in  the  prosecution  of  their  rights  are  to  be  exposed  to  this 
species  of  attack,  and  are  to  be  placed  in  such  a  situation  that  they  cannot 
safely  proceed  in  the  defence  of  their  rights,  and  if  witnesses  are  in  this  way 
to  be  deterred  from  coming  forward  in  aid  of  legal  proceedings,  it  will  be  im- 
possible that  justice  can  be  administered.  It  would  be  better  that  the  doors 
of  the  courts  of  justice  were  at  once  closed. 


The  defendant  and  his  solicitor  subsequently,  by  affidavit,  denied  any  par* 
ticipation  in  the  publication  complained  of. 

The  attacks  on  the  plaintiff  and  his  witnesses  were  however  still  continued 
in  the  Gardener's  Gazette ;  in  a  subsequent  number  the  case  was  represented 
as  a  persecution  in  which  the  defendant  was  suffering  under  the  influence  of 
treachery  and  falsehood ;  that  the  prosecution  was  founded  on  falsehood,  and 
the  whole  weight  of  the  case  against  him  was  supported  by  falsehood. 
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February  21. — It  was  now  moved,  on  behalf  of  the  plaintiff,  that  Mr. 
Olenny,  the  editor  and  proprietor  of  the  Gardener's  Gazette,  might  be  com- 
mitted fot  the  contempt. 

Mr.  Glenny,  in  answer  to  this  application,  made  a  long  affidavit, 
denying  any  intention  of  giving  offence  to  the  "court,  or  of  influencing    [#132J 
or  obstructing  public  justice,  or  prejudicing  the  case  of  the  plaintiff; 
and  stating  that  he  had  acted  under  the  conviction  "  that  he  was  advancing 
and  promoting  the  cause  of  truth  and  justice,"  and  that  he  had  erred  in  igno- 
rance, and  without  any  improper  motive  or  intention. 

Mr.  Pemberton  and  Mr.  Craig1,  for  the  motion,  cited  Pool  v.  SachevereUj(a) 
Anon.{b)  Roach  v.  Garvan,{c)  Anon.(d)  Lechmere  Charlton's  case^e) 
Greenwood  v.  Taylor.{g) 

Mr.  Kindersley  and  Mr.  O.  Anderdon,  contra,  confined  themselves  to 
reading  the  affidavit  of  Mr.  Glenny,  leaving  the  whole  matter,  on  that  affi- 
davit, to  the  favorable  consideration  of  the  court. 

The  Master  of  the  Rolls  : — I  shall  not  decide,  this  case  without  first 
reading  with  careful  attention  the  affidavit  of  Mr.  Glenny.  Whatever  might 
have  been  his  belief  at  the  time  he  published  these  articles,  that  belief  will 
not  protect  him  from  the  consequences,  if  his  pnblication  has  been  of  such 
a  nature  as  to  disturb  the  free  course  of  justice.  The  effect  of  such  publica- 
tions would  seem  to  be  not  only  to  deter  persons  from  coming  forward  to  give 
evidence  on  one  side,  but  to  induce  witnesses  to  give  evidence  on  the  other 
side  alone.  What  I  am  to  consider  is  this,  whether  these  papers  are  or  are 
not  calculated  to  disturb  the  free  course  of  justice. 


'March  25. — The  Master  op  the  Rolls  : — I  have  no  doubt  but  [#133] 
that  this  publication  comes  within  the  cases  cited  and  is  a  contempt 
of  court.  1  am  surprised  that  a  gentleman  of  eduoation  and  science  should 
think  that  it  was  serving  the  cause  of  truth  and  justice,  or  likely  to  benefit 
the  gardeners,  whose  interest  he  professes  to  advocate,  to  publish  articles  of 
this  description  pending  the  progress  of  a  cause.  Having  regard,  however, 
to  the  statements  contained  in  the  affidavit  of  Mr.  Glenny,  and  not  wish- 
ing to  visit  him  with  any  greater  severity  than  the  circumstances  require,  I 
think  that  justice  would  be  satisfied  by  ordering  him  to  pay  all  the  costs  of  the 
proceeding.  On  his  doing  this,  I  shall  not  be  disposed  to  proceed  further 
in  the  case.[lj 

(a)  1  P.  Wms.  675.  (b)  2  Atk.4G9.  (c)  2  Dick.  794. 

(rf)  2  Ves.  Sea.  520.  (e)  2  Myl.  &  Cr.  316.  (g)  Before  Lord  Brougham  in  1833- 

[1]  Vide  2  Myl.  &  Cr.  361,  n.  1. 
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PrITCHARD  V.  FoULKES. 

1839:  July  6, 19. 

A  petition  for  *  commission  to  examine  witnesses,  and  the  order  thereon,  obtained  by  consent,  were 
intituled  in  an  original  and  revived  suit,  but  the  interrogatories  were  intituled  m  the  original 
cause  only :  Held,  that  the  interrogatories  were  wrongly  intituled,  and  the  depositions  were  sup- 
pressed. 

Depositions  suppressed  on  the  ground  of  interrogatories  being  intituled  in  one  cause,  in  which  a 
deceased  defendant  and  her  representatives  were  all  stated  to  be  defendants  together. 

Tars  was  a  motion  to  suppress  the  deposition  of  a  witness  examined  in 
the  cause :  one  of  the  grounds  was  that  the  interrogatories  on  which  the  wit- 
ness was  examined  were  wrongly  intituled. 

The  case  was  that  Elizabeth  Eddowes,  one  of  the  defendants  to  the  origi- 
nal bill,  having  died  after  her  answer  had  been  put  in,  a  bill  of  revivor  against 
her  representatives  was  filed,  and  an  order  to  revive  was  obtained  and  served 
properly  on  the  defendants  to  the  bill  of  revivor,  and  also  on  the  surviving 

defendants. 
[*134]        'Some  time  afterwards  a  petition  for  a  commission  to  examine  wit- 
nesses was  presented :  this  petition  was  intituled  in  the  original  and 
revived  suit ;  an  order  for  a  commission  intituled  in  the  same  manner  was 
granted  by  consent,  and  the  commission  issued  under  that  order. 

At  the  executiou  of  the  commission,  interrogatories  were  produced  on  the 
behalf  of  one  of  the  surviving  defendants  in  the  original  cause:  those  inter- 
rogatories were  intituled  iu  the  original  cause  only.  A  witness  was  examined 
upon  them,  and  the  motion  sought  to  suppress  those  depositions,  and  also 
other  depositions  of  the  same  witness  taken  in  the  examiner's  office  upon  in- 
terrogatories intituled  in  the  same  manner. 

The  objection  taken  was,  that  the  interrogatories  ought  to  have  been  inti- 
tuled in  the  original  and  revived  suit  in  the  same  manner  a*  the  order  under 
which  the  commission  issued. 

It  was  answered,  that  although  one  defendant  was  dead,  and  an  abatement 
as  to  her  had  occurred,  there  was  no  abatement  as  to  the  surviving  defen- 
dants, who  were  the  only  parties  to  the  original  cause,  who  were  in  contest 
with  the  plaintiffs  in  that  cause  only,  and  being  entire  strangers  to  the  abate- 
ment and  revivor,  were  neither  bound  nor  at  liberty  to  take  any  notice  of  the 
proceedings  in  respect  thereof. 

Mr.  I J  ember  ton  and  Mr.  James  Russell,  in  support  of  the  motion. 
Mr.  C.  P.  (.  ooper  and  Mr.  Bacon,  contra. 
[*135]  'Curre    v.    Bowyer}(a)    was    cited;    and   see    Campbell    v. 

Dickens.{b)  and  Perry  v.  tSilvester.(c) 


July  19. — The  Master  of  the  Rolls,  after  stating  that  the  order  to  re- 
fa)  3  Swan.  357.  (0)  3  Younge  &  C.  790.  (c)  Jac  83. 
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vive  had  been  unnecessarily  served  on  the  surviving  defendants  to  the  origi- 
nal bill,  with  respect  to  whom  there  was  no  abatement,  proceeded. 

I  have  consulted  the  officers  of  the  court  on  the  subject ;  but  hi  consequence 
of  some  differences  of  opinion  they  have  been  unable  to  afford  me  all  the 
assistance  I  desired. 

It  is  agreed  that  an  abatement  by  the  death  of  one  defendant  does  not 
affect  the  surviving  defendants,  who  are  not  proper  parties  to  a  bill  of  revi- 
vor and  who  are  only  concerned  with  the  plaintiff's  proceedings  on  the 
abatement,  to  the  extent  in  which  the  court,  upon  a  special  cose,  may  think 
that  the  circumstances  attending  me  same  may  excuse  some  delay,  and  con- 
sequently affect  the  right  of  the  surviving  defendants  to  the  original  cause  to 
dismiss  the  bill  for  want  of  prosecution.  It  is  agreed  also,  that  if  in  the  pre- 
sent case  there  had  been  no  order  for  a  commission,  and  the  witness  had 
been  examined  before  the  examiner  upon  interrogatories  intituled  as  these 
were,  the  depositions  would  have  been  regularly  taken  ;  and  there  are  some 
who  think  that,  notwithstanding  the  order  for  a  commission,  in  which  all 
parties  joined,  and  the  double  title  of  that  order,  the  depositions  taken  upon 
interrogatories  intituled  in  the  original  cause  only,  are  regular  ;  but 
upon  this  *point,  (the  only  one  which  is  material  on  the  present  oc-  [#136] 
casion,)  there  is  very  great  difference  of  opinion,  and  no  authority 
bearing  upon  the  question  has  .been  found ;  I  am  therefore  under  the  neces- 
sity of  being  guided  by  that  which  appears  to  me  to  be  the  most  reasonable 
and  regular  course  and  I  think  that  the  defendants  having  consented  to  the 
order  of  the  19th  of  July,  1838,  which  was  intituled  in  the  original.cause 
and  revived  suit,  and  the  commission  in  which  all  parties  joined  having 
issued  under  that  order,  all  the  proceedings  which  afterwards  took  place 
ought  to  have  been  intituled  in  the  same  manner,  and  consequently  that  the 
interrogatories  were  wrongly  intituled  in  the  original  cause  only,  and  that 
the  depositions  ought  to  be  suppressed. 


There  Was  a  subsequent  motion  to  suppress  other  depositions,  on  the 
ground  of  the  interrogatories  being  intituled  in  one  cause,  in  which  the  de- 
ceased defendant  and  her  representatives  were  all  stated  to  be  defendants 
together. 

The  Master  oh  the  Rolls  said,  that  it  appeared  to  him  that  this  title 
was  clearly  irregular,  and  that  the  depositions  taken  on  these  interrogatories 
must  be  suppressed.!  1J 

f  1]  Affirmed,  7th  Nov.  1840.  It  is  not  irregular  to  intitule  a  commission  to  examine  witnesses,  or 
the  commission  or  the  return  thereof,  in  a  short  form,  as  a  suit  in  which  *  A.  and  others  are  planting." 
and  "  B  and  others,  defendants.*'  Lincoln  w.  Wright,  4  Beav.  166.  A  supplemental  bill  was  filed  in 
which  a  deceased  person  was  named  as  co-plaintiff,  and  as  next  friend  of  infant  plaintuXi,  and  iu  the 
title  of  the  p'aintifTs  interrogatories  for  the  examination  of  witnesses,  his  name  was  mentioned  ss  being; 
still  a  party  ;  it  was  held  that  a  defendant  who  bad  acquiesced  and  intituled  his  interrogatories  in  a 
similar  manner,  could  not,  after  publication,  more  to  suppress  the  depositions.  Ibid.  In  the  ease 
just  cited,  the  Master  of  the  Rolls,  in  regard  to  his  decision  in  the  case  in  the  text,  observed,   "  that 
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[#137J  #Pkck  v.  Cardwell. 

1839  :  April  20,  S2,  23,  30. 

Four  persons  purchased  some  land  and  agreed  that  it  should  be  laid  odt  in  streets,  and  sold  in  lots 
according  to  a  specified  plan.  All  the  parties  died  :  and  there  being  no  equitable  ground  for 
putting-aii  end  to  the  agreement :  Held,  that  the  representatives  of  one  of  the  parties  could  not 
maintain  a  suit  for  a  partition  against  the  representatives  of  the  others. 

A.,  B.,  C.  and  D.  purchased  land  on  a  joint  speculation  ;  and  they  agreed,  in  case  either  of  them 
should  sell  his  share,  to  give  to  the  others  the  option  of  buying.  A.  and  B.  paid  the  whole  pur- 
chase money,  and  C.  and  D.  mortgaged  their  shares  to  A.  and  B.  to  secure  their  proportions. 
D.  died,  and  made  A.,  C  and  W.  executors  aud  trustees,  and  gave  them  power  to  sell  bat  no 
power  to  make  purchases.  A.  and  B.,  who  alone  proved  the  will,  together  with  W.  agreed  to 
relinquish  to  C  a  proportion  of  the  estate,  in  consideration  of  C.'s  releasing  to  them  his  share  iu 
the  residue,  subject  to  his  mortgage  debt  thereon.  W.  died,  and  A.  and  B.  afterwards  Comple- 
ted the  contract:  Hetd,  that  as  there  was  flo  power  given  to  the  executors  and  trustees  of  D.  to 
purchase,  or  to  render  the  testator's  estate  liable  to  a  portion  of  C.'s  mortgage,  the  estate  of  D. 
waa  not  entitled  to  participate  in  the  benefit  of  the  purchase. 

In  1791,  John  Singleton,  John  Hodgson,  Richard  Cardwell  end  Henry 
Helme,  all  of  whom  were  since  dead,  became  the  purchasers  of  some  property. 

there  was  a  considerable  difference  of  opinion  among  the  officers  of  the  court  as  to  the  correct  mode 
of  intituling  these  matters ;  and  that  in  the  case  of  Pritchard  v.  Foulket  he  had  himself  been  un- 
der the  necessity  of  deciding  between  conflicting  opinions  as  to  the  practice.'*  A  commission  to 
examine  witnesses,  and  the  deposit  ions  taken  thereunder,  were  intituled  in  an  original  and  revived 
suit,  but  the  intei rogatories  were  intituled  as  in  a  stogie  suit,  though  in  a  manner  applicable  either 
to  the  original  suit,  or  to  the  suit  as  revived  :  it  was  held  that  the  interrogatories  were  not  wrongly 
intituled,  and  a  motion  to  suppress  them  wus  refused.  Jonet  v.  Smith,  2  Yo.  &  Coll.  C.  C.  42. 
Knight  Bruce,  V.  C.  there  said  ;  "  when  the  case  of  Pritchard  v  Foulket  was  first  cited  to  me,  I 
understood  that  the  depositions  there  sought  to  be  suppressed  were  depositions  taken  on  the  part  of 
the  plaintiff;  and  had  it  been  so,  I  should  have  considered  the  case  clear  of  all  difficulty.  J  allude 
to  the  application  in  Pritchard  v.  Foulket,  first  reported  in  2  Beavan,  not  to  that  mentioned  at  the 
foot  of  page  136  in  that  volume.  As  that  case  was  afterwards  ezpluined  to  me,  and  as  it  appears 
in  the  book,  it  had  some  difficulty.  It  is  not  necessary  or  material  that  I  should  on  the  present 
occasion  express  or  intimate  any  opinion  or  doubt  that  I  ma}  entertain,  if  indeed  I  have  formed 
any  opinion  or  doubt,  as  to  any  branch  of  it.  I  apprehend  that  Pritchard  v.  Foulket  and  my  pre- 
sent decision  may  well  staud  together. — The  present  case  is  thus  i— Jones  was  and  is  the  sole  plain- 
tiff The  original  defendants  were  Thomas  Assheton  Smith  and  the  parly  who  moves.  T.  A.  S. 
having  died  before  any  witness  had  been  examined,  and  before  any  commission  had  issued,  and, 
indeed  before  either  defendant  had  answered,  the  plaintiff  filed  a  bill  of  revivor  against  the  present 
defendant  T.  A.  S.,  the  son  and  personal  representative  ot  the  deceased  defendant,  as  his  personal 
representative.  Upon  this  bill,  after  tke  present  Mr.  T.  A.  S.  bad  pot  in  one  answer  to  both  bills 
admitting  assets,  the  usual  order  of  revivor  appears  to  have  been  regularly  made.  The  abatement 
or  partial  abatement  was  thus  cured,  and  the  cause  again  regularly  and  sufficiently  constituted  in 
point  of  parties  This  having  been  done,  the  commission  regularly  issued  — It  seems  to  roe  that, 
admitting  the  title  of  the  commission  to  be  correct,  the  title  of  the  interrogatories  is  not  incorrect 
in  describing  them  as  being  in  a  single  cause ;  that  cause  being  constituted  of  Jones  as  plaintiff 
against  T.  A.  Smith  and  Turner  as  the  defendants.  I  apprehend  that  there  are  not  two  causes, 
and  that  the  suit  is  one  original  cause  which,  after  an  abatement  or  a  partial  abatement,  has  been 
and  stands  revived ;  the  plaintiff  having  remained  throughout  unchanged,  the  present  Mr.  Smith 
being  by  a  proceeding  merely  of  revivor,  substituted  for  his  deceased  father  whom  he  represents, 
and  there  having  been  no  other  alteration  or  addition.  It  w  true  that  there  are  two  bills.  But  if 
the  case  is  single,  why  should  it  be  held  necessary  to  mention  the  plurality  of  bills  in  the  title  of  the 
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in  the  neighborhood  of  Liverpool,  called  the  Hedge  Hill  estate,  for  the  sum  of 
7350/.  The  purchase  money  was  advanced  by  Hodgson  and  Cardwell 
alone.  On  the  11th  of  February,  1791,  the  property  was  conveyed  to  the* 
purchasers,  and  on  the  19th  of  March  following,  Helme  and  Singleton  mort- 
gaged their  shares  to  Hodgson  and  Cardwell,  to  secure  to  them  their  propor- 
tions of  the  purchase  money  which  had  been  paid  for  them  by  Hodgson  and 
Cardwell. 

On  the  same  day  the  parties  executed  an  agreement,  regulating  the  mode 
in  which  the  land  was  to  be  laid  out  for  building  upon,  and  for  selling  the 
same  in  lots,  from  time  to  time,  for  their  mutual  benefit ;  and  it  was  agreed, 
that  if  either  party  or  his  heirs  should  be  desirous  of  set  ling  his  share,  it  should 
be  first  offered  to  the  other  parties  at  a  price  to  be  fixed  by  the  vendor;  and  if 
refused  by  the  others,  then  it  might  be  sold  to  any  other  person,  to  be  first  ap- 
proved of  by  the  rest ;  and  if  such  purchaser  should  be  refused  or  rejected  by 
the  rest,  then  the  share  was  to  be  valued  by  arbitration ;  and  if  the 
'other  partners  refused  to  purchase  at  that  valuation,  then  the  party  [*138] 
selling  was  to  be  at  liberty  to  dispose  of  his  share  by  public  auction 
to  the  highest  bidder. 

Singleton,  by  his  will,  appointed  Cardwell  and  Helme  and  a  Mr.  Edward 
Whiteside  his  executors  and  trustees,  and  devised  to  them  his  one-fourth 
share  of  the  property  on  certain  trusts ;  he  gave  them  power  to  concur  with 
the  other  parties  interested  in  the  property  in  Opening  streets,  in  selling,  con- 
veying, or  making  partition  of  the  property,  and  power  to  sell  any  share  which 
might  be  allotted  to  his  estate  in  severalty. 

Singleton  died  in  1793,  his  share  being  still  subject  to  the  mortgage  to 
Hodgson  and  Cardwell.  Cardwell  and  Helme  proved  his  will.  Edward 
Whiteside,  who  was  tenant  for  life  of  Singleton's  property,  though  he  did  not 
prove  the  will,  seemed  to  have  acted  with  Hodgson  and  Cardwell  in  the  man- 
agement of  the  property.  Helme  became  desirous  of  retiring  from  the  concern, 
and  on  the  6th  of  June,  1798,  an  arrangement  was  entered  into,  by  which  Hodg- 
son. Cardwell  and  Whiteside,  described  as  partners,  agreed  to  relinquish  to 
Helme  one  acre  and  a  quarter  of  the  land  absolutely,  on  his  giving  up  all 
claim  whatever  to  the  remainder  of  the  estate  subject  to  his  mortgage  debt, 
which,  it  was  alleged,  was  considered  to  be  the  value  of  the  share  so  released. 
Edward  Whiteside,  the  tenant  for  life  under  the  will  of  Singleton,  died  in 

interrogatories  ?  That  title  seems  to  me  substantially  to  agree  with  the  state  of  the  cause,  and  not 
substantially  to  diffr  from  the  title  used  in  the  commwsicn.  We  are  not  now  dealing  with  the 
case  of  an  abatement  by  the  death  of  a  plaintiff  or  the  marriage  of  a  female  plaintiff;  especially 
not  with  a  case  where  upon  the  death  of  a  plaintiff,  his  interests  in  the  subject  of  suit  sever  and 
▼est  iu  different  persons  ;  nor  are  we  dealing  with  the  case  of  revivor  after  decree.  We  are  deal- 
ing with  a  most  simple  and  common  case  of  revivor  on  the  death  of  a  defendant  before  the  hear- 
ing— before  any  examination  of  witnesses — before  any  commission — and  before  answer ;  to  dif- 
ferent considerations  from  which  the  other  cases  to  which  I  have  just  alluded,  [Cation  v.  Lord 
Carlisle,  5  Mad.  427.  Pru*n  v.  Lunn,  5  Ross  3,]  may  or  may  not  be  open.  On  the  whole,  I 
think  it  right  to  refuse  this  application.    Bat  in  doing  so  my  mind  is  not  free  from  doubt,  &c." 
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July,  1798,  and  thereupon  the  plaintiffs,  who  were  then  infants,  became  bene- 
ficially interested  in  Singleton's  estate.  After  the  death  of  Whiteside  the  one 
acre  and  a  quarter  of  the  partnership  land  was  conveyed  to  Helme,  and  one- 
fourth  of  the  value  was  carried  to  the  separate  ^account  of  the  estate  of  Single- 
ton, free  from  any  charge,  and  at  the  same  time  Cardwell  and  Hodg- 
[*139]  son  took  to  themselves  Helme's  'interest  in  the  remainder  of  the  es- 
tate. By  this  bill  the  plaintiffs  insisted,  that  on  the  retirement  of 
Helme  from  the  partnership,  the  parties  interested  under  the  will  of  Singleton 
had  a  right  to  participate  in  the  benefit  of  the  purchase  of  Helme's  share ;  they 
prayed  for  consequential  accounts,  and  for  a  partition  of  the  estate;  they  con- 
tended, that  as  the  representatives  of  Singleton  were  entitled  to  the  benefit  of 
the  option  of  purchasing  Helme's  share,  and  as  the  purchase  had  been  made 
by  persons,  including  Whiteside,  who  stood  in  the  situation  of 'partners  as 
well  as  of  executors  and  trustees,  the  estate  of  Singleton,  was  entitled  to  the 
benefit  of  the  contract. 

Mr.  Kindersley,  Mr.  G.  Richards  and  Mr.  Booth  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  James  Parker,  for  the  principal  defendant. 

Mr.  Parry  and  Mr.  &.  Sharpe,  for  other  defendants. 

The  Master  op  the  Rolls  reserved  his  judgment. 


April  30. — The  Master  op  the  Rolls — In  the  year  1798,  the  piece  of 
land  whfch  is  in  question  in  this, cause  was  vested,  in  equal  fourth  parts,  in 
Richard  Cardwell,  John  Hodgson,  Henry  Helme  and  the  trustees  of  John 
Singleton's  will ;  the  trustees  were  Richard  Cardwell,  Heirry  Helme  and  Ed- 
ward Whiteside.  The  estate  was  held  subject  to  the  Agreement  of  the  19th 
of  March,  1791,  the  shares  of  Helme  and  the  share  vested  in  the  trustees  of 
Singleton  were  subject  to  mortgages  to  Cardwell  and  Hodgson  for  the  amounts 
of  their  shares  of  the  purchase  money ;  and  the  will  of  Singleton  devised  his 

share  to  his  trustees,  on  trusts-which  enabled  them  to  concur  with  the 
[•140]    other  'persons,  t.  e.  with  themselves  Cardwell  and  Helme,  and  with 

Hodgson,  or  those  claiming  under  them,  in  opening  streets,  in  selling 
and  conveying  the  property,  and  in  making  partition,  and  selling  any  share 
which  might  be  allotted  to  the  estate  of  Singleton  in  severalty.  It  does  not 
appear  to  me  that  these  parties  can  be  considered  merely  as  tenants  in  com* 
mon  of  land,  as  to  portions  of  which  some  of  them  were  entitled  partly  as 
trustees  and  partly  for  their  own  benefit,  or  that  they  can  be  considered 
merely  as  partners  in  a  trading  concern,  which  the  survivors  werecarryiug  on 
for  the  benefit  of  themselves,  and  of  the  estate  of  the  one  who  was  dead. 
They  were  tenants  in  common  of  the  land  subject  to  particular  agreements, 
and  they  were  partners  subject  to  the  agreement  of  March,  1791,  and  also 
subject,  as  to  Cardwell  and  Helme,  with  respect  to  the  share  of  Singleton,  to 
their  duties  and  responsibilities  as  trustees  and  executors  of  Singletou's  will; 
and  moreover  Cardwell  and  Hodgson  were  mortgagees  entitled  to  demand 
paymeut  of  what  was  dne  to  them  from  Helme  and  the  estate  of  Singleton. 
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It  seems  that  Whiteside,  one  of  the  executors  and  trustees  of  Singleton,  and 
beneficially  entitled  to  his  residuary  estate  for  life,  was  in  some  sense  consid- 
ered as  a  partner  with  Card  well,  Hodgson  and  Helme ;  and  on  the  6th  of  June, 
1798,  Cardwell,  Hodgson  and  Whiteside,  described  as  partners,  agreed  to  relin- 
quish an  acre  and  a  quarter  of  the  land  to  Helme,  on  his  paying  the  bal- 
ance due  from  him  to  them  and  interest  thereon,  and  giving  up  all  claim 
whatever  to  the  estate. 

All  parties  to  the  transaction  having  long  since  died,  we  have  nothing  be- 
yond the  instrument  itself,  and  our  knowledge,  necessarily  imperfect,  of  the 
circumstances  of  the  parties  to  explain  what  their  meaning  was. 

*The  provision  that  Helme  was  to  give  up  his  claim  to  the  rest  of  [*141] 
the  estate,  in  consideration  of  receiving  in  severalty  a  portion  of  that 
which  was  parnership  property,  leads  to  the  inference  that  that  which  he  was 
to  give  up  was  to  be  given  up  for  the  benefit  of  the  remaining  partners  ;  and 
the  terms  of  the  agreement  would  lead  to  the  inference,  that  Cardwell  and 
Hodgson,  two  of  the  original  partners,  and  Whiteside  as  representing  the  es- 
tate of  Singleton,  were  to  be  considered  as  the  remaining  partners  after  the  re- 
tirement of  Helme  ;  and  it  is  upon  this  that  the  plaintifls  found  their  title  to 
refief,  for  they  say,  that  by  the  agreement  of  the  6th  of  June,  1798,  the  estate 
of  Singleton  acquired,  and  could  not  afterwards  be  deprived  of,  an  absolute  in- 
terest in  that  which  Helme  agreed  to  give  up. 

But  other  questions  must  unavoidably  be  considered.  The  share  of  Helme 
was  charged  with  a  mortgage  debt  of  1837/.  10*.  in  favor  of  Cardwell  and 
Hodgson,  who  were  entitled  to  claim  immediate  payment,  and  if  necessary, 
to  take  immediate  steps  to  foreclose  the  mortgage ;  they  were  not  bound,  and 
it  does  not  appear  that  they  agreed  in  any  way  tc?  give  up  this  advantage. 
Cardwell,  though  one  of  the  executors  of  Singleton,  was  entitled  to  obtain 
payment  of  the  debt  due  from  the  estate  of  Singleton  on  the  mortgage  of  his  share 
of  the  estate.  He  was  under  no  obligation  to  qualify  or  suspend  his  claim  to 
recover  the  debt  due  on  Helme's  share  for  the  benefit  of  Singleton's  estate, 
and  he  was  without  authority  to  subject  Singleton's  estate  to  any  risk  or  lia- 
bility whatever,  in  consideration  of  acquiring  for  it  a  larger  interest  in  the 
partnership  property. 

We  do  not  know  what  course  would  have  been  pursued  if  Mr.  Whiteside 
had  lived, — what  he  might  have  been  disposed  to  do  to  satisfy  the 
mortgage  claims  of  *Cardwell  and  Hodgson, — what  responsibilities  [*142] 
he  might  have  been  disposed  to  incur  for  the  benefit  of  his  family, 
or  how  far  Cr.rdwell  and  Helme  might  have  been  disposed  to  rely  on  him  to 
secure  themselves  against  any  responsibilities  of  their  own,  for  Mr.  Whiteside 
died  almost  immediately  after  the  date  of  the  agreement,  and  before  any  thing 
was  done  to  carry  it  into  execution  ;  and  then  arose  the  question,  what  Card- 
well,  Hodgson  and  Helme,  as  surviving  partners,  and  Cardwell  and  Helme, 
as  surviving  trustees  of  Singleton,  were  to  do.  In  fact,  they  conveyed  to 
Helme  one  acre  and  a  quarter  of  the  partnership  land,  and  carried  to  the  se- 
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parate  account  one-fourth  part  of  the  value  free  from  any  charge,  and  at  the 
same  time  Cardwell  and  Hodgson  took  to  themselves  Helme's  interest  in  the 
remainder  of  the  estate ;  the  effect  of  which  was,  that  the  estate  of  Singleton 
obtained  one-fourth  part  of  the  value  of  one  acre  and  a  quarter  of  land,  just  as 
if  it  had  been  sold  to  any  stranger,  and  continued  entitled  to  one-fourth  of  the 
residue  of  the  property,  snbject  only  to  the  mortgage  debt  which  Singleton 
himself  had  created. 

The  argument  of  the  plaintiff  is,  that  by  the  agreement  of  June,  1798,  the 
estate  of  Singleton  had  actually  acquired  a  right  to  participate  in  any  benefit 
that  could  in  any  way  be  derived  from  the  purchase  of  Helme's  interest  or 
equity  of  redemption  in  so  much  of  the  property  as  remained  in  partnership ; 
and  that  by  the  subsequent  transaction,  the  whole  benefit  of  Singleton's  es- 
tate was  cut  down  to  one-fourth  part  of  the  value  of  that  part  of  the  partner- 
ship property  which  was  conveyed  to  Helme ;  and  that  Cardwell  and  Hodg- 
son obtained  for  themselves  the  whole  of  Helme's  interest,  or  in  other  words, 
that  Cardwell,  Hodgson  and  Helme  (Cardwell  and  Helme  being  both  survi- 
ving partners,  and  also  trustees  of  Singletou's  estate,)  concurred  in 
[*143]  appropriating  to  #Card  well  and  Hodgson  that  share  of  Helme's  equity 
of  redemption  to  which  the  estate  of  Singleton  had  previously  be- 
come entitled ;  and  I  think  that  the  argument  would  have  been  of  great 
weight,  if  there  had  been  authority  to  make  Singleton's  estate  liable  to  addi- 
tional debt  in  order  to  obtain  an  enlarged  interest  in  the  partnership,  and  if 
Cardwell  and  Hodgson  had  come  under  any  obligation  to  forbear  from  de- 
manding payment  of  the  debt  charged  on  Helme's  share ;  but  seeing  no  rea- 
son to  think  that  Singleton's  estate  became  entitled  to  any  interest  in  Helme's 
share  without  paying,  or  becoming  liable  to  pay  one-third  of  Helme's  mort- 
gage debt ;  and  there  being  no  authority  to  make  Singleton's<estate  liable  to 
pay  any  part  of  the  mortgage  the  argument  appears  to  me  to  fail.  If  this  were 
a  purchase  by  the  trustees  of  the  trust  property  it  would  not  be  supported, 
either  by  the  fairness  of  the  transaction,  or  by  the  communications  made  to 
the  friends  of  the  infant  cestui*  que  trust ;  but  considering  it,  as  it  is,  a  part- 
nership transaction,  in  which  the  interest  of  a  deceased  partner  was  affected 
by  the  restricted  powers  contained  in  the  will  of  the  deceased  partner,  and 
conceiving  that  it  would  have  been  a  breach  of  trust  to  subject  the  assets  of 
Singleton  to  any  additional  risk  in  the  expectation  of  deriving  an  additional 
profit  from  the  enlarged  share  in  the  partnership  property,  and  that  Cardwell 
and  Hodgson  were  not  bound  to  forego  their  own  claim  to  payment,  I  do  not 
think  that  the  plaintiffs  are  entitled  to  the  benefit  they  now  seek.  Being  of 
this  opinion,  it  is  not  necessary  to  detail  minutely  the  effect  of  the  long  cor- 
respondence which  has  been  proved.  I  see  no  reason  to  think  that  there  was 
any  intention  to  conceal  any  part  of  the  transaction  ;  but  I  have  some  doubt 
whether  there  is  sufficient  proof  that  the  full  particulars  of  the  whole  trans- 
action were  communicated  in  a  manner  and  under  circumstances  to 
f*144J    make  it  perfectly  clear,  that  the  cestuis  que  trust  #knew  everything 
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required  lo  enable  them  to  determine  whether  they  wouid  or  not  confirm  the 
transaction,  if  it  had  been  a  transaction  the  validity  of  which  depended  on 

their  confirmation. 

« 

As  the  accuracy  of  the  accounts  which  have  been  rendered  is  not  disputed, 
otherwise  than  as  those  accounts  have  not  given  to  the  plaintiffs  any  thing 
in  respect  of  the  share  which  is  claimed  by  the  bill,  the  only  question  which 
remains  is,  whether  the  plaintiffs  are  entitled  to  a  partition,  and  to  have  their 
fourth  of  the  remaining  partnership  lands  allotted  to  them  in  severalty,  and  I 
am  of  opinion  that  consistently  with  the  agreement  of  1791  there  cannot  be 
a  partition.  It  is  evident  that,  according  to  that  agreement,  the  parties  there- 
to and  those  claiming  under  them,  were  to  hold  the  land  remaining  unsold 
together,  for  the  purpose  of  selling  the  same  in  lots  for  building,  according  to 
a  certain  plan.  The  bill  does  not  allege  any  equitable  ground  for  putting  an 
end  to  the  agreement,  but  claims  partition  as  a  right.  It  seems,  however,  so 
unlikely  that  the  interest  of  either  party  can  be  promoted  by  the  coutinuance 
of  the  partnership,  that  I  should  be  glad,  if  upon  consideration  some  arrange- 
ment could  be  made  for  separating  their  interests  and  securing  to  each  what 
he  is  entitled  to,  without  varying  from  that  plan  which  seems  to  have  been 
adopted. 

If  no  arrangement  can  be  made,  I  think  that  the  bill  must  be  dismissed.[l] 


'Cursham  v.  Newland.  [#145] 

1839 :  November,  526. 

The  words  "  lawful  tone"  in  a  devise  to  four  parent*  and  their  ••  lawful  issue  respectively  in  tail 
general"  with  benefit  of  survivorship  to  awl  amewgst  their  issue  respectively,  a*  tenants  in  com- 
mon, held,  upon  the  conteit  of  a  will,  to  be  words  of  purchase,  and  not  of  limitation. 

The  testator  devised  his  residuary  freehold,  copyhold  and  leasehold  estates  to  his  sou  and  four  daugh- 
ters "  and  their  lawful  imue  respectively  in  tail  general,  with  benefit  of  survivorship  to  and 
amongst  their  issue  respectively, as  tenants  in  common ;*'  but  such  imue  "  being  tone"  not  to 
have  vested  interests  unlit  they  attained  twenty-one,  or  M  being  daughters,"  until  twenty-one  or 
marriage  ;  with  power  to  the  trustees,  after  the  death  of  his  son  or  daughters  respectively,  to  ad- 
vance such  issue  during  minority,  to  the  extent  of  one  half  the  presumptive  share  of  ••  each  eh  Id  ;" 
and  in  case  his  son  or  daughters  or  any  or  either  of  them  should  die  without  leaving  lawful  issue, 
or  with  lawful  issue,  and  such  issue,  being  a  son  or  sons,  should  not  attain  twenty-one,  or  being  a 
daughter  or  daughter**  shook)  net  attain  that  age  or  be  married,  then  the  part  or  share  of  him 
or  her  so  dying  to  be  for  the  benefit  of  the  survivors  and  their  issue,  in  the  same  manner  as  their 
original  shares :  Held  that  the  testator's  children  took  estates  for  life,  as  tenants  iu  common,  in 
the  freeholds  and  copyholds,  with  remainder  to  the. grandchildren,  in  tail  general,  in  the  shares  of 


[1]  As  to  partnership  in  real  estate,  see  Fereday  v.  Wightwick,  1  Russ.  &  M.  49,  and  n  1,  ibid. 
Randall  r.  Randall,  7  Sim  271.  1  Story's  Equity,  §  674.  Story  on  Part.  §  92,  9&  Where  land  is 
taken  by  the  agent  of  a  partnership,  in  his  own  name,  as  security  for,  or  in  payment  of  a  debt  te> 
the  partnership,  it  is  considered,  on  the  principle  of  conversion,  as  partnership  property,  and  the 
right  to  enforce  the  trust  survives  to  the  surviving  partner.    Amtice  v.  Brown,  6  Paige,  448. 
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their  respective  parents,  with  cross-remainders  in  tail  between  such  grandchildren  respectively 
and  with  remainder  for  life  to  the  survivors  or  survivor,  others  or  other  of  the  parents,  iu  equal 
shares  for  life,  with  remainder  in  tail  to  their  children  ;  the  shares  accruing  to  such  survivors, 
&c.,  to  be  subject  to  the  same  limitations  and  such  benefit  of  survivorship  as  the  original  shares: 

The  will  of  the  testator,  Richard  Merricks,  dated  in  1821,  contained  the 
following  residuary  clause: — "I  give,  devise  and  bequeath  all  the  rest  of 
my  freehold,  copyhold  and  leasehold  estates,  with  all  my  household  goods, 
plate,  linen,  china  and  all  other  my  real  and  personal  estates,  with  their  ap- 
purtenances, according  to  the  nature  and  quality  of  such  estates  respectively, 
to  myjiear  wife,  Elizabeth  Merricks,  for  her  own  absolute  use  and  benefit, 
for  and  during  the  term  of  her  natural  life;  and  from  and  immediately  after 
her  decease,  unto  my  said  son  and  daughters,  Richard  Merricks  and  Elizabeth 
the  wife  of  the  said  George  Buckton,  Louisa  Merricks,  Susanna  Woodyer 
Merricks  and  Harriet  Merricks,  and  their  lawful  issue  respectively*  in  tail 
general,  with  benefit  of  survivorship  to  and  amongst  their  issue  respectively, 
as  tenants  in  comtnon,  and  not  as  joint  tenants  ;  provided  always  that  such 
issue  not  to  have  a  vested  interest  until  they  attain  the  age  of  twenty-one 

years,  being  sons,  and  being  daughters  until  they  shall  attain 
[*146J     *thnt  age  or  be  married  :  but  during  the  minority  of  the  said  issue  of 

my  said  son  and  daughters  respectively,  I  do  hereby  authorize  my 
said  trustees,  or  the  survivors  or  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, after  the  death  of  either  my  said  son  or  daughters  respectively,  to  apply 
the  whole  or  any  part  of  the  rents,  issues  and  profits  of  the  said  estates,  and 
not  exceeding  the  iuterest  of  the  presumptive  share  of  each  child  therein,  for 
and  towards  his,  her  or  their  maintenance,  education  and  advancement  in 
life  during  minority ;  and  in  case  my  said  son  and  daughters  or  any  or  either 
of  them  shall  die  in  my  lifetime  or  after  my  decease,  without  leaving  lawful 
issue,  or  with  lawful  issue,  and  such  issue  being  a  son  or  sons  shall  not  live 
to  attain  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters  shall 
not  live  to  attain  that  age  or  be  married,  then  the  part  or  share  or  parts  or 
shares  of  him,  her  or  them  so  dying,  to  be  for  the  benefit  of  the  survivors 
and  their  issue,  in  the  same  manner  as  their  original  parts  and  shares  are  here- 
inbefore given  to  them  respectively  as  aforesaid." 

In  a  former  part  of  his  will  the  testator,  had  devised  an  estate  to  his  two 
nephews  respectively,  during  their  lives  and  the  life  of  the  longest  liver,  with 
remainder  to  trustees  to  preserve  contingent  remainders  ;  "and  after  the  de- 
cease of  his  said  nephews  or  the  survivor  of  them,  to  the  use  of  all  and  every 
the  lawful  children  of  his  nephews  and  their  heirs  and  assigns  for  ever,  fl  as 
tenants  in  common,"  with  a  gift  over  in  the  event  of  there  being  no  such  child, 
or  there  being  children  of  his  nephew^ or  an  only  child,  they  should  die  in 
the  lifetime  of  his  nephews  or  the  survivor  of  them  without  leaving  lawful 

issue. 
[♦147]        *The  testator  had  also  in  a  previous  clause  directed  a  sum  of  4000/. 

to  be  invested  in  trust  for  his  son  Richard  Merricks  for  life,  with  re- 
mainder to  Richard  Merricks'  wife  for  life,  with  remainder  amongst  the 
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children  of  Richard  Merricks  who  should  live  to  attain  twenty-one  being  a 
son,  or  being  a  daughter  should  attain  that  age  or  marry  with  consent;  "but 
in  case  his  son  Richard  Merricks  should  die  without  leaving  lawful  issue,  or 
leaving  lawful  issue,  suck  issue  being  a  son  should  not  live  to  attain  twen- 
ty-one, or  being  a  daughter  should  not  attain  that  #ge  or  be  married  as  afore- 
said," then  immediately  after  the  death  of  his  said  son  and  wife,  to  divide  the 
fund  between  the  testator's  four  daughters  who  should  be  then  living,  or  the 
lawful  issue  of  such  of  them  as  should  be  then  deud,  such  issue  taking  the 
part  or  share  which  their,  his  or  her  mother  would  have  been  entitled  to  had 
she  been  then  living,  to  be  equally  divided  amongst  the  children  of  such  of  his 
daughters  who  should  be  then  dead ;  and  if  neither  of  the  testator's  said 
daughters  should  be  living  at  the  decease  of  his  son  Richard  Merricks  and 
wife  without  leaving'  lawful  issue  as  aforesaid,  then  he  directed  the  fund  to 
be  divided  equally  between  all  his  grandchildren,  being  children  of  his  afore 
said  daughters. 

The  testator  died  in  IS22. 

The  case  had  been  originally  seat  by  this  court  for  the  opinion  of  the 
Court  of  Common  Pleas  on  this  question :  u  What  estates  the  children 
of  Richard  Merricks  the  testator  took  in  the  freehold,  copyhold  and  lease- 
hold lands  respectively;  and  whether  the  grandchildren  took  by  pur- 
chase any  aud  what  estates  in  the  same  lauds  respectively,  or  any  of 
them." 

#The  Judges  of  the  Common  Pleas  certified  that  the  children  of  the  [#148] 
testator  took  estates  for  their  respective  lives,  as  tenants  in  common, 
in  the  freehold  and  copyhold  lands  devised  by  the  residuary  clause  of  the 
will,  and  the  grandchildren  contingent  remainders,  iu  tail  genera],  by  pur- 
chase, in  the  shares  of  their  respective  parents  in  the  same  lands,  with  cross- 
remainders  in  tail  among  such  grandchildren  respectively,  and  cross-re- 
mainders  in  tail  among  their  parents  ;  the  testator  having  in  the  opinion  of 
the  Court  of  Common  Pleas  used  the  words  "  issue  of  child  or  children'9 
as  synonymous  with  "  sons  or  daughters  of  a  child  or  children,"  and  that  ihe 
children  and  grandchildren  respectively  took  corresponding  interests  in  the 
leabeholds.(o)  .,JV*^ 

The  case  coming  before  this  court  upon  the  certificate  of  the  Court  of 
Common  Pleas,  it  was  contended,  on  behalf  of  the  defendants,  that  the  re- 
spective children  of  the  testator  took  estates  for  life,  and  that  their  children 
took  estates  tail  in  the  respective  shares  of  their  own  parents,  with  cross- 
remainders  between  them;  but  that  if  any  one  of  the  parents  died  without 
leaving  children,  then  that  his  or  her  share  went  to  the  other  children  of  the 
testator,  as  tenants  in  common,  for  life,  with  remainder  to  their  children,  in 
the  same  way  as  their  original  shares ;  and  that  the  word  "  survivors"  must  be 
read  "  others  or  other." 

It  being  admitted,  on  the  part  of  the  plaintiff,  that  there  was  considerable 

(a)  2  BiAg.  N.  C.  58 ;  mud  3  Scott,  105. 
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difficulty  in  maintaining  the  certificate  of  the  Common  Pleas  in  this  respect, 
the  case  was  referred,  in  similar  terms,  for  the  opinion  of  the  Judges  of  the 
Court  of  Exchequer,  who,  on  the  5th  of  June,  1838,  certified  as 
[#149]  follows : — "  We  have  heard  this  case  *argned  by  counsel  and  consid- 
ered it,  and.  we  are  of  opinion  that  the  testator's  son  and  daughters 
took  estates  for  their  respective  lives,  in  remainder,  after  the  death  of  the  tes- 
tator's widow,  as  tenants  in  common,  in  the  freehold  and  copyhold  lands 
'devised  by  the  residuary  clause,  with  contingent  remainders  in  their  respective 
shares  to  their  respective  children  by  purchase,  as  tenants  in  common  in  tail, 
with  cross-remainders  in  tail  between  such  children  in  each  respective  share, 
with  cross- remainders  over  in  the  whole  of  each  of  such  shares  respectively, 
on  failures  of  all  the  children  of  any  one  son  or  daughter  and  their  issue,  to 
the  survivors  or  survivor  of  the  testator's  sons  or  daughters  for  life,  remainder 
in  tail  general  to  the  children  of  such  surviving  son  or  daughter  respectively, 
in  like  manner  as  in  the  original  share  given  to  such  son  or  daughters  re- 
spectively; and  that  the  son  and  daughters  and  their  children  respectively 
took  corresponding  interests  in  the  leaseholds  by  way  of  executory  be- 
quest."^) 

The  case  now  came  before  the  Master  of  the  Rolls  upon  this  certificate, 
which,  without  argument,  w#s  confirmed  with  this  addition,  that  it  was  ad- 
mitted by  counsel  on  both  sides,  and  allowed  by  the  court,  that  the  word 
"survivors"  was  to  be  constructed  as  *' others,"  and  that  the  accruing  shares 
were  to  be  subject  to  the  same  limitations  over  as  the  original  shares.(fr)[  1] 

Mr.  Pemberton  and  Mr.  Bird,  for  the  plaintiffs. 

Mr.  Tinney  and  Mr.  Teedy  for  the  defendants. 

[I]  Vide  Slade  v.  Parr,  1  Yo.  &  Coll.  C.  €.  56$,  568,  n.  a, 

(a)  4  Mee.  &  W.  101. 

(•)  Extract  from  Decree  : — 

Declare,  that  according  to  the  intention  of  the  said  testator  and  the  true  construction  of  his  will, 
the  said  plaintiffs  and  the  defendants  Richard  Merricks  and  Elizabeth  Buck  ton,  the  five  children 
of  the  said  testator,  became  entitled  under  such  will,  upon  the  death  of  the  *aid  testator's  widow, 
Elisabeth  Merricks,  in  the  pleadings  named  to  alt  the  residuary  freehold  and  copyhold  estates  of  the 
said  testator  devised  by  his  said  will,  for  their  respective  lives,  in  equal  shares,  ea<*h  taking  an  estate 
p  one-fifth  thereof  for  his  or  her  life  ;  withVemainder  as  to  such  one-fifth,  to  his  or  her  children,  if 
more  than  one,  as  tenants  in  common  in  tail,  with  cross-remainders  between  or  among  such  children 
in  tail ;  and  if  but  one,  to  such  only  child  in  tail ;  wi'h  remainder  after  the  failure  or  determination 
of  such  estates  tail,  as  to  each  fifth,  to  the  survivors  or  survivor  and  others  or  other  of  the  said  five 
children  of  the  said  testator,  in  equal  shares,  such  accruing  share  of  each  such  survivor  and  other 
to  be*  subject  to  the  like  limitations  over  expectant  on  the  life  estate  of  each  such  child,  and  also 
expectant  on  the  failure  of  issue  of  each  such  child  as  his  or  her  original  fifth  share,  and  the  like 
estates  and  limitations  over  to  extend  to  all  shares  surviving  or  accruing  to  any  cbiM  of  the  testa* 
tor,  or  the  issue  of  any  such  child  respectively,  as  hereinbefore  declared  as  ss  the  original  fifth 
■hares.  And  declare,  that  the  said  plaintiffs  and  defendants,  the  five  children  of  the  said  testator, 
became  entitled,  on  the  death  of  the  said  testator's  said  widow,  to  the  residuary  leasehold  and  per- 
sonal estate  of  the  said  testator,  in  equal  fifth  shares,  for  life,  and  that  upon  the  death  of  each  of 
the  said  children  of  the  said  testator,  his  or  her  one-fifth  share  of  the  said  residuary  leasehold  and 
personal  estate  will  belong  to  such  of  his  or  her  child  or  children,  as  being  sons  shall  attain  the  age 
of  twenty-one  years,  or  being  daughters  shall  attain  that  age  or  marry,  as  tenants  in  common,  if 
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*The  Attorney  General  v.  The  Fishmongers'  Company.    [*151] 
(Kneseworth's  Charity.) 

1839  :  January  18,  19,  21,  23,  23,  November  9. 

Establishment*  or  foundations  for  securing:  prayers  for  the  souls  of  the  dead  are  deemed  to  be  su- 
perstitious, and  within  the  statute  of  1  Edw.  6,  c.  14. 

The  court  without  deciding  whether  directions  to  pray  for  the  tool*  of  the  dead  were  or  not  un- 
lawful, or  prohibited  by  the  Church  of  England,}  held,  ibat  it  might  be  properly  drained  super- 
stitious to  create  an  establishment,  or  endow  a  foundation,  to  be  continued  in  perpetuity  and 
conducted  with  certain  ceremonies  supposed  to  be  religious,  for  the  purpose  of  securing  the  per- 
petual continuance  of  prayers  for  the  souls  of  the  dead,  either  alone  or  in  connection  with  other 
observances  within  the  express  terms  of  the  1  Edw.  6,  c.  14. 

A  testator,  who  died  in  the  year  1529,  devised  lands  in  the  city  of  London  to  the  Fishmongers' 
Company,  to  the  intent  that  they  should  perform  his  will  in  manner  after  declared.  He  then 
provided  for  obits  and  anniversaries,  without  limiting  any  term  within  which  the  expenses  there- 
of should  be  confined,  and  he  willed  that  the  company  should  provide  four  honest  priests,  study- 
ing in  the  universities,  to  pray  for  kit  soul  there,  paying  to  every  of  them  41.,  quarterly  ;  he 
next  directed  the  company  to  provide  thirteen  poor  men  and  women,  being  in  poverty,  to  fray 
specially  for  hit  soul,  etc.,  and  he  provided  for  a  perpetual  succession  of  such  poor  persons,  and 
be  directed  the  company  to  pay  them  8d.  weekly,  and  the  poor  persons  were  to  attend  the  an- 
niversaries or  obits,  and  he  made  other  similar  bequests.  The  statute  of  1  Ed.  6,  c.  1 ,  after- 
wards passed,  and  the  Crown  subsequently,  for  valuable  consideration,  by  letters  patent  granted 
to  trustees  of  the  company  a  rent  of  53r  4**.  a  year  Issuing  out  of  the  lands,  being  the  annual 
rent  lately  payable  in  respect  of  the  testator's  two  anniversaries,  (without  mentioning  any  other 
rents.:  By  a  subsequent  statute  of  4  Jac.  1.,  all  the  lands,  etc  ,  mentioned  in  the  letters  patent 
of  Edward  VI  were  secured,  as  agaiast  the  king  and  hi*  successors,  to  the  companies,  saving 
the  rights  of  any  person  other  than  the  king :  Held,  that  the  bequests  to  pray  for  souls  were 
superstitious  under  Che  statute  of  1  Ed.  6,  and  that  under  the  letters  patent  and  act  of  parlia- 
ment tlie  company  were  entitled  beneficially  discharged  of  any  trust 

The  object  of  this  information  was  to  have  it  declared  that  certain  lands, 
devised  to  the  Fishmongers' Company  by  the  will  of  Sir  Thomas  Kneseworth, 
became  and  were  now  vested  in  the  defendants  upon  and  subject  to  the  chari- 
table trusts  and  purposes  expressed  by  the  same  will,  and  that  such  trusts 
and  purposes  might  be  carried  into  effect  under  the  directions  of  this  court. 

The  lands  in  question  belonged  to  Sir  Thomas  Kneseworth,  whose 
will  was  dated  the  13th  day  of  April,  1513, 'being  in  the  fourth  year    [*152J 
of  the  reign  of  King  Henry  VIII. 

By  that  will,  after  describing  the  lands,  tenements  and  property  of  which 
he  was  seised,  he  gave  and  bequeathed  the  same  to  the  warden  and  common- 
alty of  the  Fishmongers'  Company,  and  to  their  successors,  to  the  intent  that 
they  and  their  successors  should  keep,  fulfil  and  perform  his  will  and  intent, 
and  every  article  thereof,  in  manner  and  form  as  thereafter  was  declared  and 
specified.     His  first  direction  was,  that  part  of  the  revenues  should  be  applied 

more  than  one,  in  equal  shares ;  and  that  npen  failure  of  such  child  «r  .children  as  last  aforeeaid, 
such  share  will  go  ever  to  the  survivors  or  survivor  and  others  or  other  of  the  said  testator's  five 
children,  in  equal  shares,  the  share  accruing  to  each  such  survivor  and  other  to  be  subject  to  the 
same  trusts  and  limitations  over  as  the  original  shares,  and  such  benefit  of  survivorship  and  accruer 
to  extend  to  shares  which  have  survived  or  accrued  as  well  aa  to  original  shares. 
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in  repairing  and,  if  required,  rebuilding  the  premises,  so  and  in  such  manner 
that  the  rents  thereof  should  extend  to  so  much  money  as  should  amount  to 
the  performance,  payments  and  contentation  of  his  legacies  and  bequests 
thereafter  ensuing. 

And  after  giving  directions  for  obits  and  anniversaries,  with  various  su- 
perstitious ceremonies  attending  the  same,  and  without  having  limited  any 
particular  term  within  which  the  whole  expense  of  the  obits  and  anniversa- 
ries were  to  be  confined,  the  testator  proceeded  to  other  directions  and  willed 
that  tho  company  should  provide  four  honest  priests  studying  in  art  or  in 
divinity  in  the  universities,  to  sing  and  pray  therefor  ever  specially  for  his 
soul,  the  soul  of  his  wife,  the  souls  of  his  father  and  mother,  and  of  their 
benefactors,  and  all  christian  souls,  paying  to  every  of  the  said  priests,  for  their 
salaries,  4/.  by  equal  quarterly  payments ;  and  he  gave  directions  for  main- 
taining a  perpetual  succession  of  such  priests,  and  for  securing  the  payment  of 
their  salaries.  He  next  directed  the  company  to  provide  thirteen  poor  honest 
men  and  women,  being  of  good  fame  and  in  poverty,  to  pray  specially  for 
his  soul,  and  his  wife's  soul,  and  the  souls  aforesaid,  and  all  christian 
[*153J  souls ;  *and  he  provided  for  a  perpetual  succession  of  such  poor  per- 
sons, and  directed  the  company  to  pay  every  of  them  weekly  the  sum 
of  8d,  and  deliver  to  every  of  them  yearly  a  certain  quantity  of  cloth ;  and 
the  poor  persons  were  to  be  required  to  pray  daily,  and  to  attend  to  the  anni- 
versaries or  obits. 

After  having  thus  provided  prayers  for  the  souls  of  those  he  mentioned, 
by  four  priests  and  thirteen  poor  men  and  women,  he  directed  the  compauy 
to  pay  to  the  prior  and  convent  of  R  ><ef<m  (lioyston)  every  year  4i.,  by 
equal  quarterly  payments,  on  condition  that  the  prior  and  convent  there 
should  find  a  priest  to  say  mass  in  his  church  there  every  day,  and  the  bell 
was  to  be  rung  ;  the  priest  was  to  have  3£,  part  of  the  4/.  given  to  the  prior 
and  convent,  and  was  to  pray  for  Thomas  KnesewortKs  soul  at  the  altar, 
and  to  say  ae  profundis  for  his  soul  and  all  christian  souls ;  and  the  bell- 
ringer,  for  ringing  the  bell  and  assisting  the  priest,  and  was  to  have  a  noble, 
and  the  prior  and  convent  were  to  have  the  remaining  two  nobles,  for  per- 
forming the  other  ceremonies  thereby  directed. 

The  next  direction  in  the  will  was  for  the  payment  yearly  to  Newgate  and 
Ludgate  of  40&,  at  the  discretion  of  the  wardens  of  the  company,  in  such 
things  as  the  prisoners  there  should  have  most  need  of. 

The  testator  next  directed  the  company  to  appoint  a  receiver  of  the  rents, 
to  oversee  the  repairs  and  buildings,  and  out  of  the  rents  to  pay  for  the  re- 
parations and  other  charges,  and  to  keep  accounts;  and  the  Chamberlain  of 
London  was  to  attend  the  taking  of  the  account,  and  to  receive  3*.  4rf. ;  and 
on  the  occasion  a  breakfast  was  to  be  provided  at  the  expense  of  13j.  id. ; 
and  the  receiver  was  to  have  40*.  a  year ;  and  if  the  account  was 
[*154]    not  yearly  made,  the  wardens  were  to  forfeit  "  in  the  #name  of  a  fine 
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and  pain  for  the  default"  10  marks,  to  be  levied  of  the  rents  of  the  devis- 
ed estates,  to  the  use  of  the  city  of  London. 

The  testator  then  directed  that  all  the  rents  above  the  charges  and  out- 
goings should  be  laid  in  a  chest  in  the  treasury  house  of  the  company,  to 
the  intent  that  the  lands  and  messuages  should  be  repaired  and  new  builded 
when  need  should  be.  He  then  directed  that  his  executors  should  pay  HO 
marks  to  be  kept  in  the  treasury  house,  to  the  intent  that  the  premises  might 
be  the  better  and  truly  performed,  observed  and  kept.  And  he  willed  that 
every  honest  man  of  the  company  who  would  borrow  20  marks?  or  10/.,  of 
the  same  100  marks,  and  of  the  money  remaining  of  the  rents  for  a  half 
year's  space,  and  lay  a  sufficient  pledge  into  the  treasury  for  the  repayment 
thereof,  and  also  say  five  paternosters  and  five  aves  and  a  crede  far  the 
testator's  soul  and  the  souls  above  said,  should  have  delivered  unto  him  by 
the  wardens  20  marks,  or  10/.  And  upon  repayment  the  same  money  might 
be  re-lent,  the  party  borrowing  always  saying  at  the  time  de  profundi*,  or 
five  paternosters,  and  five  aves  and  a  crede  for  the  testator's  soul  and  the 
souls  above  said.  And  in  case  the  company  of  Fishmongers  should  make 
default  in  performing  the  trusts  or  any  of  them,  the  testator  declared  the 
gifts  void,  and  gave  the  estates  over  to  the  city  of  London,  to  the  intent  that 
the  trusts  might  be  performed  by  them,  except  the  lending  any  money,  and 
except  that  the  Fishmongers  should  have  no  profit  of  the  aforesaid  lands,  &c#j 
but  by  the  discretion  of  the  mayor  and  aldermen  of  the  city. 

The  testator  died  in  1529,  and  the  statute  of  the  1  Ed.  6,  c.  14, 
afterwards  passed,  by  which  it  was  enacted,(a)  that  'the  King  should  [•  155] 
have  and  enjoy  for  ever  all  lands  which  by  any  assurance,  will,  de- 
vise or  otherwise,  at  any  time  theretofore  made,  were  given  or  to  be  employ- 
ed wholly  "  to  the  finding  or  maintenance  of  any  anniversary  or  obit  or 
other  like  thing,  intent  or  purpose,  or  of  any  light  or  lamp  in  any  church  or 
chapel,  to  have  continuance  for  ever,  which  had  been  kept  or  maintained 
within  five  years  next  before  the  first  day  of  that  parliament ;"  and  also,(6) 
that  where  but  part  of  the  issues  or  revenues  of  any  lands  or  hereditaments 
had  been  given  or  appointed  to  be  bestowed  or  employed  "to  the  finding  or 
maintenance  of  any  anniversary  or  obit  or  other  like  thing,  intent  or  pur- 
pose, or  of  any  light  or  lamp  in  any  church  or  chapel,  to  have  continuance 
for  ever,"  that  then  the  King  should  for  ever  have  and  enjoy  every  such 
sums  of  money  that  in  any  one  year  within  the  five  years  next  before  the 
first  day  of  that  parliament  had  been  expended  and  bestowed,  about  the  find- 
ing or  maintenance  of  any  such  anniversary  or  obit  or  other  like  thing,  in- 
tent or  purpose,  of  any  light  or  lamp,  to  him,  his  heirs  and  successors  for 
ever,  as  a  rent  charge  to  be  paid  yearly,  with  power  of  distress  and  entry  for 
default  of  payment. 

After  the  passing  of  the  statute  of  Edward  VI.  questions  arose  as  to  the 

(a)  Sect  5.  (6)  Sect.  & 
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effect  of  it  in  particular  cases :  when  gifts  had  been  made  to  superstitious 
uses,  it  was  often  doubted  whether  the  statute  vested  the  land  itself,  or  only 
particular  annual  payments  as  rent  charges  in  the  crown. 

An  arrangement  took  place  between  the  Crown  and  the  Fishmongers  and 
the  other  companies  of  the  c:ty  who  were  in  similar  circumstances,  for  the 

purchase,  by  the  companies,  of  the  rent  charges  to  which  the  Crown 
[*156]     #had  or  was  supposed  to  have  become  entitled,  for  the  sum  of  18,744/. 

11*.  2rf.,  and  Augustine  Hinde,  Richard  Turke  and  William  Black- 
well  were  appointed  to  carry  that  arrangement  into  effect ;  and  by  letters 
patent  dated  the  14th  of  July,  4th  Edward  VI.,  in  consideration  of  the  same 
sum  of  18,744/.  11*.  2d.  paid  to  the  treasurer  of  the  Court  of  Augmenta- 
tions by  Hinde,  Turke  aud  Blackwell,  the  King  granted  to  them  various 
rents,  annuities  and  yearly  sums  issuing  out  of  the  lands  belonging  to  seve- 
ral companies  of  the  city  of  London,  aud  amongst  other  companies,  the 
warden  and  commonalty  of  the  mystery  of  Fishmongers;  amongst  the 
rents,  annuities  and  yearly  sums  issuing  out  of  the  lands  and  hereditaments 
of  the  Fishmongers'  company  were  the  following,  viz.,  all  that  one  rent, 
annuity  or  yearly  sum  of  53*.  id.  by  the  year  issuing  out  of  the  two 
quays  called  Crown  Quay  and  Greenberry's  Quay,  and  out  of  nineteen 
messuages  or  tenements  of  the  same  wardens  and  commonalty,  situate  and 
being  within  the  parish  of  St.  Dustan  in  the  East,  London,  aud  out  of  four 
tenements  of  the  same  warden  and  commonalty,  situate  and  being  within 
the  parish  of  St.  Margaret,  Bridge  Street,  London,  which  same  yearly  sum, 
rent  or  annuity  the  same  warden  and  commonalty  had  then  lately  paid 
and  yearly  been  accustomed  to  pay  towards  the  perpetual  support  of  two 
anniversaries  in  the  chapel  called  ,  London,  for  the  soul  of 

Sir  Thomas  Kneseworth,  Knight,  late  alderman  of  the  city  of  London 
deceased  /  and  all  that  one  rent,  annuity  or  yearly  sum  of  12*.  by  the  year, 
issuing  out  of  the  same  messuages  and  the  quay  called  the  Crown  Quay 
aforesaid,  in  the  parish  of  St.  Dunstan  in  the  East,  London,  which  same 
yearly  sum,  rent  or  annuity  the  same  wardens  and  commonalty  had  then 

lately  paid  and  yearly  been  accustomed  to  pay  to  the  late  prioress  of 
[*157]    the  late  'monastery  of  Kilburne  ;(a)  and  all  that  one  rent,  annuity 

or  yearly  sum  of  JO*,  by  the  year  issuing  out  of  the  same  messuages 
and  quay  in  the  aforesaid  parish  of  St.  Dunstan  in  the  East,  London,  which 
same  yearly  sum,  rent  or  annuity  the  same  wardens  and  commonalty  had 
then  lately  paid  and  yearly  been  accustomed  to  pay  to  the  late  prior  of  the 
late  monastery  of  Merton,  in  the  county  of  Surrey  ;(a)  and  all  that  one  rent, 
annuity  or  yearly  sum  of  10$.  by  the  year,  issuing  out  of  one  messuage  of 
the  same  wardens  and  commonalty,  situate  in  Bridge  Street,  London,  then 

(a)  Theee  were,  quit  reoU  belonging  to  toe  dbsolved  monaetcrie*  and  which  had  rented  in  the 
crown  under  the  etatnte  of  26  Hen.  8,  c.  28,  or  the  31  Hen.  8,  c  13,  and  were  unconnected  with 
the  bequest!  in  the  will  of  Sir  Thome*  Kneseworth. 
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or  then  late  in  the  tenure  of  Simon  Mawe,  fishmonger,  which  same  yearly 
sum,  rent  or  annuity  the  same  wardens  and  commonalty  had  then  lately 
paid  and  yearly  been  accustomed  to  pay  to  the  late  abbess  of  the  Ifite  mon- 
astery of  Barking,  in  the  county  of  Essex  ;(a)  to  have,  hold,  and  enjoy  all 
the  rents  therein  mentioned  and  their  appurtenances  to  the  said  Hinde,  Turke 
and  Blackwell,  their  heirs  and  assigns  for  ever,  to  their  own  proper  use, 
without  accounts,  rent,  service  or  other  thing  for  the  same  to  be  rendered, 
paid  or  done. 

A  statute  of  the  4  Jac.  1,  c.  10,(6)  afterwards  passed,  by  which  it  was  re- 
cited, that  in  times  past,  divers  messuages  and  lands  were  devised,  in  fee  sim- 
ple, to  the  use  of  divers  companies  in  the  city  of  London,  who  for  divers  years 
had  enjoyed  the  same,  and  employed  them  to  the  comfort  of  many  good  subjects, 
and  great  relief  of  the  poor,  and  other  good  and  charitable  uses ;  that  many 
of  the  same  devises  had  theretofore  been  sought  to  be  avoided,  and 
the  lands  to  be  evicted,  and  *the  King  to  be  entitled  thereunto,  as  [*158] 
concealed  or  unjustly  detained  from  him ;  yet  his  Majesty,  taking 
knowledge  of  the  several  compositions  made,  and  great  stuns  of  mouey 
thereupon  paid  for  the  some,  both  in  the  time  of  King  Edward  VI.  and  of 
Queen  Elizabeth,  and  of  the  good  and  charitable  employment  of  the  said 
lands,  and  especially  taking  knowledge  of  the  letters  patent  of  King  Edward 
VI.,  dated  the  14th  day  of  July,  in  the  4th  year  of  his  reign,  whereby,  in 
consideration  of  18,744/.  11*.  2d.,  the  King  granted  to  Augustine  Hinde, 
Richard  Turke  and  William  Blackwell  and  their  heirs,  divers  rents,  annui- 
ties, pensions  and  annual  profits  issuing  or  employed  out  of  divers  mes- 
suages and  lands  of  several  companies  of  the  city  of  London  therein  stated, 
and,  amongst  others,  of  the  warden  and  commonalty  pf  the  mystery  of  the 
Fishmongers ;  and  that  since  such  grant,  questions  had  been  moved,  whether 
the  rents  mentioned  in  the  grants,  or  the  messuages  and  lands  whereout 
those  rents  were  mentioned  in  the  same  grant  to  be  issuing  or  employed, 
were  concealed  or  wrongfully  detained  from  the  Crown,  and  both  for  the  one 
and  the  other  divers  compositions  theretofore  made :  Therefore,  for  the 
taking  away  of  all  doubts  and  questions,  the  King,  minding  that  the  lands 
and  hereditaments  mentioned  in  the  grant  should  be  so  assured  and  estab- 
lished, as  that  the  same  should  remain  and  continue  to  the  companies  and 
their  successors  and  assigns,  and  to  their  uses,  trust  and  confidence  for  ever, 
was  pleased  that  it  should  be  enacted,  and  it  was  enacted  by  parliament,  that 
all  such  messuages,  lands,  rents  and  hereditaments  as  had  been  theretofore 
devised  to  any  of  the  said  companies,  and  which  lands,  tenements,  rents  and 
hereditaments  were  mentioned  or  named  in  the  letters  potent  of  Edward  VI., 
should  and  might  for  ever  thereafter  be  lawfully  held  and  retained  by  the 
said  several  companies  for  ever,  against  the  King  and  his  heirs  and  succes- 

(«)  These  were  quit  rents  belonging  to  the  dissolved  monasteries  and  which  had  vested  in  the 
Crown  under  the  statute  of  26  Hen.  8,  c.  98,  or  the  31  Hen.  8,  c.  13,  and  were  unconnected 
with  the  bequett  in  the  will  of  Sir  Thomas  Kueseworth. 

(6)  A  private  statute. 
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[•159 1  sors,  without  *any  Tent,  account  or  any  other  profit  to  them  to  be  paid 
for  the  same,  any  defect  in  the  letters  patent  notwithstanding; 
saving  the  rights  of  any  person,  other  than  the  King,  his  heirs  and  succes- 
sors, and  those  claiming  under  him  or  them,  and  not  claiming  under  the 
companies. 

This  information  was  filed  in  1333,  its  object  being,  as  has  already  been 
stated,  to  obtain  a  declaration  that  the  estates  were  subject  to  the  charitable 
trusts  mentioned  in  the  testator's  will,  and  to  have  them  carried  into  effect 
under  the  direction  of  the  court. 

As  to  the  various  payments  directed  by  the  will,  it  was  alleged  by  the  re- 
lators, that  all  but  one,  which  was  for  maintaining  an  anniversary  and  obit 
for  ever,  were  for  charitable  uses,  which  ought  to  be  carried  into  effect  by 
this  court,  either  pursuant  to  the  directions  of  the  will,  or  as  near  thereto  as 
reasonably  might  be,  having  regard  to  the  changes  of  circumstances  which 
had  taken  place.  On  the  other  hand  the  defendants  alleged,  that  of  all  the 
payments  which  the  will  directed  to  be  made,  one  only,  namely  for  the 
prisoners  of  Newgate  and  Ludgate,  was  for  a  purpose  which  could  properly 
be  considered  as  a  charitable  purpose ;  that  all  the  ether  payments  were 
directed  to  be  made  for  superstitious  uses,  and  that  the  only  charitable  pur- 
pose had  been  fully  performed.  The  defendants  further  contended,  that  the 
sums  directed  to  be  applied  to  superstitious  uses,  or  the  lands  out  of  which 
they  issued,  became  vested  in  the  Crown,  under  the  statute  1  Ed.  6,  c.  14, 
which  passed  in  the  year  1547;  that  by  the  letters  patent,  dated  the  4th  of 
July,  1550,  which  was  in  the  fourth  year  of  the  reign  of  King  Edward  VI., 
the  various  sums  directed  to  be  so  applied,  and  which  had  become  vested  in 
the  Crown,  were,  for  valuable  consideration,  granted  by  the  King  to 
[*160]  the  Fishmongers'  Company ;  that  by  the  grant  #of  these  sums,  it  was 
intended  to  secure  the  lands  out  of  which  they  were  payable  to  the 
company  ;  but  doubts  having  arisen  on  the  subject,  the  act  of  parliament  had 
passed  in  the  fourth  year  of  King  James  I.,  by  which  those  doubts  were  re- 
moved ;  and  that  the  lands  became  absolutely  vested  in  the  company  for 
their  own  use  and  benefit,  subject  only  to  the  performance  of  that  single 
charitable  use,  which,  as  they  said,  had  been  created  by  the  will  of  Knese- 
worth,  and  which  they  had  performed. 

The  defendants  admitted,  that  since  these  grants  had  been  made,  they  had 
applied  very  considerable  parts  of  the  income  derived  from  Kneseworth's 
estate  to  charitable  purposes,  more  or  less  connected  with  or  arising  out  of 
the  purposes  expressed  in  his  will ;  but  they  said  that  they  had  done  this, 
only  out  of  a  pious  regard  to  the  memory  of  Knese worth,  and  not  from  any 
obligation  to  which  they  were  subjected. 

Mr.  Tmiple,  Mr.  C.  P.  Cooper  and  Mr.  O.  Anderdon,  in  support  of  the  in- 
formation :  -All  the  trusts,  including  the  obits,  were  good  at  the  death  of  the  tes- 
tator, for  even  Henry  VIII.,  by  his  will,  instituted  an  obit  at  Windsor  ;(a)  some 

(a)  Nicholl's  Royal  Will*. 
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authority,  subsequent  to  the  death  of  the  testator,  must  therefore  be  produced 
not  only  to  invalidate  the  gift,  but  to  show  a  title  in  the  defendants  ;  for  trus- 
tees cannot  set  up  the  right  of  third  parties  to  euable  them  to  retain  trust  pro- 
perty adversely  as  against  their  cestui  que  trust. 

The  statute  of  1  Ed.  6rc.  14,  is  the  only  one  which  affects  the  validity  of 
the  gifts,  and  the  question  is,  whether  any  of  them  come  within  the 
provisions  of  this  'statute;  for.  as  was  observed  by  Sir  W.  Grant,  in  f  161} 
Cory  v.  Abbot,(a)  "  there  is  no  statute  making  superstitious  uses  void 
generally ;  the  statute  of  Ed.  6,  relates  only  to  superstitious  uses  of  a  par- 
ticular description  then  existing."  The  obits  are  the  only  bequests  in  this 
will  which  come  within  the  express  terms  of  that  statute ;  all  the  other  be- 
quests are  therefore  good,  valid  and  subsisting  charitable  trusts  which  ought 
to  be  carried  into  effect  cy-pres  by  the  court  If,  however,  the  direction  to 
pray  for  the  testator's  soul,  though  not  within  the  statute,  be  deemechsuper- 
stitious  or  contrary  to  the  policy  of  the  law,  the  effect  would  not  be  to  vest 
the  property  in  the  Crown,  or  to  destroy  the  -bequests,  but  the  fund  would 
still  be  applicable  cy-pres  to  charity  ;  Attorney  General  v.  Combe,(b)  Attor- 
ney General  v.  Guise t{c)  Brantham  v.  East  Burgold}(d)  Cary  v.  Ab- 
bott(a) 

With  respect  to  the  gift  to  the  four  priests,  the  act  of  the  1st  Ed.  6,  c.  14.(a) 
does  not  extend  to  the  Universities  of  Cambridge  and  Oxford,  but  it  gives 
the  King  the  power  of  altering  the  name  of  the  charities  therein  and  the 
foundation  of  the  same,(^)  this  gift,  therefore,  has  never  been  forfeited  to  the 
Crown  ;  and  it  may  be  assumed  that  the  exhibitions,  which  it  is  admitted 
have  since  been  supported  by  the  Fishmongers'  Company  out  of  the  rents  of 
the  Kneseworth  estate,  have  in  this  manner  been  substituted  for  the  four 
priests. 

As  to  the  gift  of  8ct>  a  week  to  the  thirteen  poor  men  and  women,  it  is  of 
itself  a  good  charitable  gift,  and  must  be  executed  unless  it  is  invalidated  by 
the  direction  that  they  should  pray  for  the  testator's  soul ;  such 
#a  direction  to  pray  for  souls  is  not  contrary  to  the  law  ;  Hynshaw  v.  |*162] 
Morpeth  Corporation^)  and  so  k  has  been  lately  held  in  Mary  Wool- 
fretfs  case  before  Sir  Herbert  Jenner ;  if,  however,  such  prayers  be  considered 
superstitious,  or  contrary  to  the  policy  of  the  law,  still  as  the  primary  object  of 
the  gift  to  these  thirteen  poor  men  and  women  was  charity,  and  the  ceremony 
to  accompany  it  was  not  the  substantial  part  of  the  gift,  but  a  mere  accessory  or 
secondary  object,  the  charitable  bequest  will  remain  valid  though  the  supersti- 
tious ceremony  be  void ;  Hart  v.  Brewer  ;(i)  The  Dean  of  St.  Pauls  Case  ,ik) 
it  is  clearly  settled  that  property  being  once  devoted  to  a  charity  which  fails, 
is  still  applicable  to  charitable  purposes  ;  Attorney  General  v.  Green.{l) 

The  direction  to  lend  the  100  marks  is  also  valid,  and  the  requirement  that 

(a)  7  Ves.  494.  (ft)  2  Cas.  in  Ch.  18.     (<?)  2  Vernon,  266.        («*)  Cited  in  2  Ves.  jun  368. 

(e)  Sect.  19.  (g)  Sect.  20.  {h)  Daks,  242.  (i)  Crokc  Elii.  449. 

(*)  4  Co.  Rep.  103,  a     r/)2B.  C.  C.  492. 
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the  parties  borrowing  them  shall  say  paternosters,  «fcc.,  which  are  similar  to 
the  prayers  of  the  Church  of  England,  does  not  invalidate  the  gift. 

The  letters  patent  of  Queen  Elizabeth  professed  only  to  grant  the  quit- 
rents  which  belonged  to  the  monasteries  of  Kilburn,  Merton  and  Barking, 
which  had  become  forfeited  to  the  Crown  on  the  dissolution  of  those  monas- 
teries and  were  held  independent  of  the  will  of  Sir  Thomas  Kneseworth, 
and  the  53  j.  4d.,  which,  it  may  be  assumed,  was  the  amount  expended  in  his 
obits  for  five  years  previous  to  the  statute  of  Ed.  6 ;  the  statute  confirmed  to 
the  company  the  right  which  the  Crown  had  under  the  statute  of  Ed.  6,  and 

the  residue  still  remains  applicable  to  charitable  bequests. 
[#1 63  J        *The  conduct  and  dealing  of  the  defendants  with  this  estate  shows 

clearly  that  it  is  subject,  even  in  their  own  opinion,  to  charitable 
trusts :  they  have  kept  separate  accounts  of  the  Kneseworth  estate :  they  have 
constantly  and  uniformly  applied  the  greatest  part  of  it  in  charity :  the  cham- 
berlain of  London  has  attended  the  taking  of  accounts,  as  directed  by  the  will 
and  the  breakfast  has  been  provided.  All  this  is  consistent  only  with  the 
property  having  been  duly  devoted  to  charity ;  and  after  such  continued 
usage  for  a  series  of  years,  it  may  now  be  assumed  either  that  the  bequests, 
except  for  the  obits,  were  not  forfeited,  or,  if  forfeited,  that  the  Crown  has  al- 
lowed the  company  to  retain  the  property,  on  the  understanding  that  it  should 
be  applied  to  the  good  purposes  pointed  out  by  the  testator's  will. 

After  such  continued  usage  it  is  fair  to  assume  a  valid  foundation  of  a 
charity ;  it  may  have  happened  that  the  superstitious  ceremonies  had  not  been 
performed  for  five  years  before  the  act,  so  as  to  bring  the  case  within  it,  or  if 
the  case  came  within  that  statute,  then  that  the  property  may  have  been  de- 
voted by  the  Crown  to  like  charitable  uses, — a  conclusion  which  is  warranted 
by  the  preamble  of  the  statute  Ed.  6,  which  had  in  view  the  conversion  of  the 
rents  applied  to  superstitious  uses  to  erecting  grammar  schools,  &c.,  the 
makers  of  that  statute  never  intending  to  overthrow  works  of  charity,  but  to 
take  away  the  abuse :  Co.  Lit.  342,  a.  Attorney  General  v.  The  Earl  of 
Mansjield.(a)  This  view  is  also  supported  by  the  statute  of  James,  which 
recites,  as  a  consideration  for  the  confirmation  of  the  grants,  that  the  rents 
had  been  employed  by  the  company  to  "  the  comfort  of  many  good  subjects, 

and  great  relief  of  the  poor,  and  other  good  and  charitable  uses." 
[*164]    The  Crown  might  *even  have  allowed  the  property  to  remain  under 

the  control  and  management  of  the  company,  on  the  feith  and  under- 
standing that  the  superstitious  uses  should  cease,  and  that  the  property 
should  be  applied  to  the  good  charitable  purposes  of  the  will  of  Sir  Thomas 
Kneseworth.  That  many  charities  are  now  so  held,  appears  from  the  reports 
of  the  commissioners  of  charities. 

At  ail  events,  the  company  are  only  entitled  to  the  amount  of  the  specified 
bequests  contained  in  the  letters  patent,  which;  by  force  of  the  act,  were  con- 


(4)  9  Ruaelt,  $22. 
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verted  into  rent-charges,  and  to  no  proportionate  increase ;  the  general  resi- 
due will  then  be  applicable  to  charity,  under  the  direction  of  the  court. 

Mr.  Pemberton  and  Mr.  JohnRomilly,  contra : — This  is  a  case  of  extreme 
importance,  because  it  not  only  questions  directly  the  right  to  the  large  pro- 
perty particularly  referred  to  in  this  information^)  and  involves  thedestruc- 
tion  of  all  the  charitable  purposes  to  which  for  centuries  the  greater  part  has 
been  benevolently  applied,  but  it  challenges  the  title  of  the  other  companies 
of  the  city  of  London  to  the  whole  of  the  rents  and  estates  included  in  the 
grant  of  Queen  Elizabeth,  and  in  the  act  of  confirmation  of  King  James  the 
First. 

The  defendants  on  their  part  insist  that  the  whole  of  the  gifts  are  supersti- 
tious, with  the  exception  of  that  to  the  prisoners  of  Ludgate  and  Newgate, 
that  such  gifts  and  the  lands  out  of  which  they  issue  have  been 
granted  to  them,  and  they  claim  them  beneficially,  discharged  of  *any  [*165] 
trust  except  the  one  before  specified.  If,  however,  the  bequests  should 
be  held  to  be  valid,  then  they  claim  the  whole  rents  and  profits,  subject  to  the 
specific  payments  directed  to  be  made,  and  the  amount  necessary  for  repairs, 
v  The  will  itself  shows  that  the  testator  intended  the  Fishmongers'  Com- 
pany to  take  some  part  beneficially;  the  direction  that  they  shall  forfeit  ten 
marks,  to  be  levied  out  of  the  devised  estates,  if  the  account  was  not  yearly 
made,  and  the  gift  over  to  the  city  of  London  in  case  the  company  made  de- 
fault in  performance  of  the  trust,  are  quite  inconsistent  with  the  notion  that 
the  company  were  to  have  no  beneficial  interest  in  the  property ;  it  would  be 
absurd  in  the  extreme  to  make  trustees  liable  to  a  penalty  for  their  own  de- 
fault, and  to  direct  it  to  be  satisfied  out  of  the  trust  estate  and  at  the  expense 
of  the  charity. 

There  are  two  cases  only  in  which  the  court  holds,  by  implication,  a 
charity  to  be  entitled  to  the  whole  increase  of  the  income  of  the  devised  pro- 
perty:  first,  when  the  testator  has  in  the  commencement  of  his  will  expressly 
given  the  whole  rents  of  his  estate  to  a  charity,  and  has  subsequently  appor- 
tioned out  to  charities  sums  which  do  not  exhaust  the  whole  income,  in 
which  case  the  court,  in  favor  of  a  charity,  and  departing  from  its  general  rule 
that  there  is  a  resulting  trust  for  the  heir  of  all  that  which  is  undisposed  of, 
holds  that  the  whole  income  is  applicable  to  charity ;  the  second  case  is 
where,  although  the  testator  has  not  expressly  devoted  the  whole  income  to 
charity,  he  has  nevertheless  given  the  whole  amount  of  the  income  pro* 
duced  by  the  estates  at  the  time  the  ^charity  was  created ;  where  however 
there  is  a  devise  to  a  corporation  or  lb  individuals,  subject  to  a  par- 
ticular payment  to  charities,  the  devisee  takes  #the  whole  estate,  sub-  |*166] 
ject  to  the  particular  payments ;  The  Attorney  General  v.  The 
Cordwainertf  Company,  (b)  So  where  the  whole  i3  given  to  charity,  and  cer- 
tain particular  sums  are  given  to  one  charity  and  the  surplus  to  another,  the 

(a;  Stated  to  be  78,785/.  (6)  3  Myl.  &  K.  534. 
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former  has   no  title  to  any  increase  in  the  event  of  an  augmentation  of  the 
annual  revenue;  Thetford  Schooltase  ;  (a)  In  re  Jordyris  Charity. (b) 

The  construction  which  the  statute  of  the  1st  Ed.  6,  has  judicially  received 
completely  determines  that  these  gifts  are  superstitious.  First,  it  has  been 
held  that  where  the  superstitious  use  is  of  uncertain  amount,  so  that  the  pre- 
cise sum  cannot  be  ascertained,  the  King  takes  the  whole  of  the  land,  subject 
however  to  such  good  payments  as  the  land  was  subject  to  in  the  hands  of 
the  feofees.  The  decision  was  founded  on  this,  that  if,  in  such  a  case  the 
King  did  not  take  the  land  itself  which  was  given  for  the  maintenance 
of  an  obit)  he  could  take  nothing.  All  the  authorities  establishing  this 
proposition  Which  occurred  prior  to  the  case  of  Adams  and  Lambert, (c)  are 
set  out  in  that  case,  as  Sir  John  Tate's  case,(d)  John  Allen's  case,(d)  Tur- 
ner's case,(e)  the  resolution  in  Adams  and  Lamberts  case.(g)  In  the 
present  instance  the  amount  of  the  obit  being  uncertain,  the  whole  became 
forfeited  to  the  Crown,  neither  entry  nor  office  was  necessary,  the  King  being 
deemed  by  the  statute  to  be  in  actual  possession. 

Secondly,  it  has  been  determined  that  where  the  whole  land  is  given  sub- 
ject to  a  superstitious  use,  the  King  shall  have  the  land,  although  the* 
particular  sum  limited  to  the  superstitious  use,  does  not  exhaust  the 
[*167]  *  whole.  Sir  Bartholomew  Read's  case,(h)  WalpooFs  case,{i)  Co- 
ley's  case,(k)  Ghregory's  case,(k)  the  resolution  in  Adams  and  Lam-  ^ 
bert's  case.fg)  The  only  cases  which  are  at  all  inconsistent  with  the  second 
proposition  are  Hewet  and  Wotton's  case,(l)  and  Chibnal  and  Whitton's 
case,(m)  which  are,  however,  distinguished  by  Lord  Coke. 

Thirdly,  where  a  charitable  use  is  connected  with  a  use  superstitious  with- 
in the  statute  of  1  Ed.  6,  the  whole  is  void,  and  the  King  has  the  land ;  on 
this  point  Sir  Bartholomew  Read's  case,{h)  Colborn  v.  Dale,(n)  Adams 
and  Lamberts  case,  Simon  Peter's  case,(g)  Lady  Egerton's  case(o) 

Fourthly,  it  has  been  decided  that  all  donations  to  provide  prayers  for  the 
soul,  either  public  or  private,  are  superstitious  uses  within  the  statute.  Sir 
John  Tate's  case,(d)  Calebs  case,(k)  Gregory's  case,{lc)  Colborn  v.  Dale,(n) 
Adams  and  Lamberts  case.(g)  Every  gift  in  the  will  of  Sir  Thomas 
Kneseworth,  with  the  exception  of  that  to  the  prisoners  of  Ludgate.  is  di- 
rectly and  in  terms  connected  with  a  superstitious  use. 

It  is  not  the  paternosters,  &c.  themselves,  but  the  superstitious  application 
of  them  that  renders  the  gift  superstitious ;  the  testator's  intention  being  by 
means  of  mercenary  prayers,  to  benefit  the  souls  of  the  departed  and  lessen 
the  period  affixed  for  their  duration  in  purgatory ;  praying  for  souls  was 
founded  jon  the  notion  of  purgatory  which  it  was  the  policy  of  the 
[#168]    times  to  'discourage.    The  preamble  of  the  stat.  of  the  1st  Ed.  1. 

(a)  8  Co.  Rep.  130.        (6)  1  Myl.  &  K.  416.        (e)  4  Co.  Rep.  96.        («*)  lb.  113,  b. 
(e)  lb.  115,  b.  (g)  lb.  111.  b.  (A)  4  Co.  Rep.  113,  a.  (0  lb.  1 13,  b. 

(*)  lb.  114,  *.  (/;  lb.  109,  b.  (m)  lb.  115,  b. 

(n)  Duke,  (Bridgman'i  ed.)  128  ;  Anon.  Doke,  (Br.  ed.)  138.  (o)  4  Co.  Rep  90. 
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represents  "  purgatory  and  masses  satisfactory  to  be  done  for  them  which 
be  departed"  to  be  a  vain  opinion  ;  and  the  act  invalidates  not  only  obits 
and  anniversaries,  but  any  "  other  like  thing,  intent  or  purpose." 

If  these  uses  be  held  to  be  superstitious,  then  there  is  no  authority  for 
executing  them  cypres  as  good  charitable  trusts ;  under  the  statute  they 
became  vested  absolutely  in  the  Crown,  discharged  of  the  trusts,  and  the 
King  cannot  be  deemed  a  trustee  for  any  purpose. 

The  Fishmongers'  Company  have,  it  is  true,  voluntarily  applied  a  considera- 
ble portion  of  the  income  of  the  property  to  charitable  purposes,  but  they 
have  always  treated  the  annual  undisposed  of  balance  as  their  own,  and 
have  applied  it  to  their  general  purposes.  The  mode  of  dealing  with  the 
property  by  the  company  would  be  very  important  if  their  title  under  the 
different  instruments  were  doubtful,  or  if  the  information  had  alleged  that 
the  company  had,  by  usage,  created  a  valid  and  binding  trust ;  but  it  is  un- 
important where  the  instruments  show  a  good  title  in  the  company,  and 
where  the  information  contains  no  such  allegation. 

The  defendants,  therefore,  claim  the  estate  beneficially  subject  to  the  trusts 
for  the  prisoners,  first  under  the  will  itself,  and  secondly,  by  means  of  the 
letters  patent  and  the  act  of  James  I. 

November  9. — The  Master  of  the  Bolls  : — It  appears  to  me  that  the 
effect  of  this  statute  of  James  I.  was  to  vest  in  the  Fishmongers'  Company, 
for  their  own  use,  such  lands  or  interests  in  lands  mentioned  in  the 
letters  patent  of  King  Edward  VI.,  as  the  Crown  #was  entitled  to    [*169] 
under  the  statute  of  the  first  of  Edward  YI. 

Now  one  of  the  purposes  for  which  Sir  Thomas  Kneseworth  directed  the 
rents  of  his  estate  to  be  applied  was  the  finding  and  maintaining  an  anniver- 
sary and  obit  for  ever,  and  it  was  necessarily  and  properly  admitted,  that  this 
was  a  superstitious  use  within  the  statute ;  and  supposing  that  any  part  of  the 
rents  was  to  be  applied  to  purposes  not  superstitious,  the  crown,  though  it 
might  not  be  entitled  to  the  land,  was,  under  the  statute,  entitled,  in  the 
nature  of  rent  charge,  to  such  sums  as  in  any  one  year  during  the  preceding 
five  years  had  been  applied  to  purposes  to  be  deemed  superstitious  under  the 
statute. 

It  is  to  be  observed  that  the  three  rents  of  10s.,  10*.  and  10*.  mentioned  in 
the  letters  patent  of  Edward  VI.  are  particularly  mentioned  in  the  will  as 
quit-rents  to  be  paid  by  the  receiver,  and  that,  consequently,  the  21.  13s.  4d., 
described  as  the  sum  which  the  company  had  been  accustomed  to  pay  to- 
wards the  perpetual  support  of  two  anniversaries  for  the  soul  of  Sir  Thomas 
Kneseworth,  is  all  that  in  this  instrument  is  described  as  the  King's  rent  or 
annuity  in  respect  of  such  application ;  and  this  I  apprehend  to  be  one  of  the 
points  on  which  the  relators  principally  rely,  admitting,  as  they  had  pro- 
perly done  at  the  bar,  that  the  maintenance  of  anniversaries  and  obits  was 
a  superstitious  purpose,  and  contending  that  the  King  never  took,  and  was 
not  entitled  to  take,  more  than  was  granted  by  these  letters  patent. 
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There  is  nothing  to  show  what  was  the  revenue  arising  from  the  estates 
in  question,  though,  from  the  dispositions  made  by  the  will,  it  would  seem 

probable  that  the  income  greatly  exceeded  the  three  quit-rents  and 
[#170]    the  *2l.  13$.  4rf. ;  neither  is  there  any  thing  to  show,  whether  King 

Edward  YI.  or  Queen  Elizabeth  took  any  other  part  of  the  rents  as  rent 
charges  under  the  statute  of  Edward  VL,  although  the  act  of  James  I.  may 
afford  some  reason  for  thinking  that  other  compositions,  besides  that  which 
was  carried  into  effect  by  the  letters  patent,  may  have  been  made ;  but  on 
the  whole  it  appears  to  me,  that  any  rent  or  payment  to  which  the  King  was 
entitled  as  concealed,  under  the  statute  of  Edward  VI.,  and  the  land  out  of 
which  the  same  was  payable,  was  assured  to  the  company  by  the  statute  of 
James;  and  taking  into  consideration  the  effect  of  this  act,  and  also  having 
regard  to  the  nature  of  the  present  suit,  which  seeks  to  establish  the  trusts  of 
Kneseworth's  will  and  to  carry  them,  and  not  any  other  trust  created  in  any 
other  manner,  into  execution,  I  think  that  the  question  to  be  determined  in 
the  cause  is,  whether  the  trusts  of  Kneseworth's  will  or  any  of  them  are  good 
charitable  trusts  which  have  been  violated  by  the  defendants,  and  the  exe- 
cution of  which  ought  to  be  and  is  now  required  to  be  enforced  by  the 
decree  of  this  court. 

Soon  after  the  statute  of  Edward  VI.  questions  arose,  sometimes  upon  the 
uses  which  were  to  be  deemed  superstitious  within  the  statute,  and  more  fre- 
quently upon  the  effect  of  the  statute  in  giving  to  the  Crown  either  the  land 
the  rents  of  which  were  to  be  applied  to  the  uses,  or  only  the  sums  of  money 
which  had  been  annually  applied  to  the  uses,  and  upon  that  subject  some 
distinctions  which  may  appear  rather  nice  were  made ;  but  it  seems  to  me 
that  the  case  of  Adams  v.  Lambert)  as  reported  by  Coke  and  by  Moore,  and 

several  of  the  authorities  there  cited,  and  the  case  of  Pitts  v.  James, 
[*171]    as  reported  by  Rolle,(a)  and  other  cases  stated  in  Duke  #cannot  be 

read  without  coming  to  the  conclusion,  that  establishments  or  founda- 
tions for  securing  prayers  for  the  souls  of  the  dead  weie  deemed  to  be  super- 
stitious and  within  the  statute  of  Edward  VI. ;  and  upon  these  authorities  I 
am  of  opinion  that  the  directions  of  the  will  to  which  I  have  referred  are 
such,  that  the  payments  made  in  respect  thereof  became  the  property  of  the 
Crown. 

In  the  argument  for  the  relators  it  was  urged  that  the  directions  to  which 
I  have  referred  are  only  directions  to  pray  for  the  souls  of  the  dead,  that  such 
directions  are  not  unlawful,  and  are  not  and  never  have  been  prohibited  by 
the  Church  of  England,  and  were  not  deemed  to  be  superstitious  at  the  time 
when  the  statute  of  1  Edw.  6,  was  passed.  It  does  not  appear  to  me  to  be 
necessary,  for  the  purpose  of  deciding  this  case,  to  enter  into  a  minute  exami- 
nation of  the  doctrine  of  the  church  of  England  respecting  prayers  for  the 
souls  of  the  dead  ;  the  question  is,  whether  the  uses  to  which  the  testator  has 
directed  his  property  to  be  applied  in  perpetuity  are  such  as  to  vest  the  land, 

(*)  P.  410. 
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or  the  moneys  applicable  to  the  uses  directed  by  the  will  in  the  Crown,  ac- 
cordin  j  to  the  intent  and  true  effect  of  the  statute  of  Edward  VI. ;  and  al- 
though prayers  for  the  souls  of  deceased  persons  might  not  according  to  the 
doctrines  of  the  Church  of  England  be  necessarily  connected  with  the  doc- 
trine of  purgatory,  and  although  it  might  not  be  considered  as  an  ecclesiastical 
offence  to  pray  for  the  souls  of  deceased  persons,  or  request  others  to  do  so, 
(upon  which  points  I  do  not  think  it  necessary  to  express  any  opinion  at  this 
time,)  yet  it  might,  nevertheless,  as  I  conceive,  be  properly  deemed-  supersti- 
tious to  create  an  establishment  or  endow  a  foundation,  to  be  continued  in 
perpetuity  and  conducted  with  certain  ceremonies  supposed  to  be 
religious,  for  the  purpose  of  securing  the  perpetual  Continuance  of  [*172] 
prayers  for  the  souls  of  the  dead,  either  alone  or  in  connection  with 
other  observances  within  the  express  terms  of  the  act ;  and  it  appears  to  me 
that  the  question  has  been  determined  by  authority. 

There  is  nothing  to  show  whether  the  sum  of  100  marks  was  ever  paid, 
but  the  gift  of  this  sum  for  the  better  performance  of  the  trust  above  mention- 
ed leads  to  an  inference,  that  at  the  time,  the  rents  were  not  more  than  suffi- 
cient to  answer  the  purposes  to  which  the  testator  directed  them  to  be  applied. 

Even  in  the  directions  for  making  and  renewing  loans  out  of  the  reserved 
fund  the  testator  has  intermixed  directions  for  religious  observances  to  be  per- 
formed for  the  benefit  of  his  soul  and  the  souls  of  others,  and  the  only  chari- 
table gift  unmixed  with  superstition  which  I  find  in  the  will  is  that  to  the 
prisoners  in  Ludgate  and  Newgate.  This  might  be  sufficient  to  save  the 
land  from  vesting  in  the  Crown ;  but  all  the  other  applications  directed  to  be 
made  of  the  rents  appear  to  me  to  be  either  gifts  for  superstitious  uses,  or  to 
be  so  connected  with  superstition,  or  contrived  for  securing  the  continuance 
and  perpetuation  of  the  superstitious  uses,  thai  the  rents  payable  and  paid  in 
that  respect  became  the  property  of  the  Crown  under  the  statute  of  Edward 
VI. ;  and,  under  all  the  circumstances  of  the  case,  I  am  of  opinion  that  the 
estates  devised  by  Kneseworth  became  the  property  of  the  company,  subject 
only  to  the  performance  of  the  trust  for  the  prisoners  of  Ludgate  and  Newgate, 
which  has  been  performed,  and,  therefore,  that  this  information  must  be  dis- 
missed with  costs.[l] 


#Bvnburt  v.  Bunbury.  [*173] 

1839;  November  8. 

Necessary  communications  between  a  solicitor  and  client,  through  an  unprofessional  person,  an 
privileged ;  bat  it  not  appearing  in  this  case  that  the  communications  were  wholly  of  a  profes- 
sional or  confidential  nature,  such  privilege  was  disallowed. 

A  case  submitted  siuee  the  instiution  of  the  suit,  for  the  opinion  of  Dutch  counsel  and  the  opinion 
'thereon,  held  privileged. 

The  facts  of  this  case  are  stated  iu  1  Beavan's  Reports,  318.    The  de- 
ll] Affirmed  by  Lord  Cottenham,  January  13, 1841,  5  Myl.  &  Cr.  11 
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fen  dan  t  by  his  answer  admitted  that  be  had  in  his  possession  ibe  letters  and 
documents  set  forth  in  the  schedule,  and  which  related  to  the  matters  in  the 
bill  mentioned ;  but  as  to  some  of  the  letters  he  said  they  had  passed  be- 
tween him  and  Mr*  Innes,  his  agent, "  when  the  rights  and  interests  of  the 
defendant  were  in  question,  with  reference  to  the  institution  and  conduct  of 
the  aforesaid  proceedings  of  the  defendant  in  Demerara,  and  to  the  defence 
of  the  defendant  in  this  suit;  and  thai  all  such  letters  passed  between  the 
defendant  and  Mr.  Innes,  as  the  channel  of  communication  between  defen- 
dant and  his  solicitors  and  legal  advisers  in  Demerara,  and  in  this  country, 
in  the  aforesaid  proceedings  and  in  this  suit." 

As  to  other  letters  he  said,  they  "  had  passed  between  Mr.  Inner,  Mr. 
Pierce,  Mr.  Billinghurst,  Mr.  Smith,  Mr.  Lane,  and  Mr.  Roes,  after  the  death 
of  the  alleged  testator,  Hugh  Mills  Bunbury,  when  the  aforesaid  rights  and 
interests  of  the  defendant  were  in  question,  with  reference  to  the  institution 
and  conduct  of  the  aforesaid  proceedings  in  Demerara  f  and  that  all  such 
letters  passed  between  the  said  last  mentioned  parties  respectively,  "  as  the 
channels  of  communication  between  the  defendant  and  the  other  defend- 
ants and  their  solicitors  in  this  country  and  their  advisers  iti  Demerara,  in 
the  aforesaid  proceedings." 

It  was  stated  that  Mr.  Innes,  Mr.  Pierce,  Mr.  Billinghurst,  Mr. 
[*l 74 J    Lane  and  Mr.  Ross  were  merchants  in  #London,  Demerara,  and  St. 
Vincent  respectively,  and  that  Mr.  Smith  was  the  plaintiff's  counsel 
in  Demerara. 

A  motion  was  now  made  for  the  production  of  the  documents  admitted  to 
be  in  the  defendant's  possession. 

Mr.  Pemberton,  Mr.  G.  Richards,  and  Mr.  L.  Wigram,  in  support  of 
the  motion.  The  rule  is,  that  where  a  defendant  admits  the  possession  of 
documents  relating  to  the  matters  in  question  prima  facie,  he  is  bound  to 
produce  them ;  Tyler  v.  Drayton.{a)  There  being  such  an  admission,  it  is 
for  the  defendant  to  show  from  his  answer  a  sufficient  statement  to  entitle 
him  to  protection  against  the  operation  of  the  ordinary  rule ;  Storey  v.  Lord 
John  George  Lennox. {b) 

H^re  no  sufficient  statement  is  made  by  the  answer  to  relieve  the  defend- 
ant from  the  necessity  of  producing  the  letters,  for  they  are  stated  to  have 
passed  between  the  defendant  and  an  unprofessional  person  ;  the  necessity 
which  exists  of  unreserved  communication  between  a  party  and  his  profes- 
sional adviser  for  the  proper  defence  of  his  rights  is  the  sole  cause  of  the 
privilege  which  is  extended  to  professional  communications  pending  legal 
proceedings ;  Bolton  v.  The  Corporation  of  Liverpool.(c)  No  such  neces- 
sity exists  for  communicating  between  a  party  and  an  unprofessional  person, 
and  in  such  case  there  is  no  such  privilege.  Privilege  has  never  been  ex- 
tended beyond  communications  betwen  a  party  and  his  professional  adviser. 

(a)  8  Sim.  &  S.  309.        (ft)  1  My!.  3t  Cr.  p.  537 ;  and  1  Keen,  34i.        (c)  1  MyL  &  K.  88. 


OASES  IN  CHANCERY.  176 

1839. — Bunbary  ▼.  Bunbury 

[The  Master  of  the  Rolls.,  I  think  it  has  been  extended  to 
the  ease  of  an  interpreter.! a)  Suppose  #an  illiterate  man,  unable  to  [*175] 
write,  employed  a  |>erson  to  write  to  his  solicitor  for  him,  would  not 
such  a  communication  be  privileged  ?]  Here  no  such  necessity  appears  to 
hsure  existed ;  besides  which,  these  communications  are  not  stated  to  have 
been  of  a  professional  nature ;  they  may  refer  to  matters  quite  foreign  to  the 
relation  of  solicitor  and  client.  They  cited  Nias  v.  The  Northern  and  East- 
ern Railway  Company^b)  Hughes  v.  Biddulph,(c)  Bolton  v.  The 
Corporation  of  Liverpool,{d)  Desborough  v.  Rav>lins,(e)  Greenlaw  v- 
Kinz.{g) 

Mr.  Kindersley  and  Mr.  George  Turner,  contra,  contended  that  the  letters 
were  privileged,  though  addressed  to  unprofessional  persons,  inasmuch  as 
«uch  parties  formed  the  medium  of  communication  between  the  client  resid- 
ing in  England  and  his  solicitor  in  the  colonies.  They  relied  principally  on 
the  case  of  Walker  v.  Wildman^h)  where  letters  which  had  passed  between 
the  defendant's  sou  and  her  solicitor  were  held  privileged,  Sir  John  Leach 
observing,  "that  the  protection  was  the  same  whether  the  client  communi- 
cated directly  with  his  professional  adviser,  or  through  the  intervention  of  a 
third  person."    They  also  cited  Greenough  v.  GaskeU-{i) 


November,  8.— The  Master  of  the  Rolls  :— In  this  case  it  fortunately 
happens  that  there  is  no  doubt  respecting  the  rule  which  the  court  acts  upon  : 
it  is  conceded  that  an  admission  in  an  answer,  such  as  occurs  in  the 
present,  puts  the  defendant  upon  showing  #that  he  is  exempted  from  [#176] 
the  production  of  the  documents,  and  it  is  fully  admitted,  that  any 
professional  confidential  communications  which  may  have  taken  place  be- 
tween a  party  and  his  solicitor  are  also  to  be  protected. 

I  believe  that  the  case  of  Walker  v.  Wildman,{h)  has  never  been  in  any 
way  disputed,  and  I  have  some  recollection  of  a  case  in  which  the  principle 
there  acted  upon  was  carried  still  further ;  it  certainly  appears  to  me  that 
there  may  be  very  many  cases  in  which  a  party,  not  being  able  himself  to 
have  a  direct  communication  with  his  solicitor,  is  compelled  to  employ  an 
intermediate  agent  for  the  purpose  of  thus  effecting  a  communication  of  mat- 
ters of  a  confidential  nature.  In  such  cases  the  necessity,  which  arises,  of 
transmitting  such  communications  through  another  party,  renders  it  privi- 
leged. The  question  is,  whether  the  defendant  in  this  case  has  protected 
himself  within  any  rule  of  that  kind  which  prevails,  and  I  am  of  opinion 
that  he  has  not.  He  relies  upon  this,— that  Mr.  Innes  was  the  channel  of 
communication  between  him  and  his  solicitor.  He  might  have  been  so,  and 
yet  a  considerable  part  of  the  communications  made  by  him  through  Mr. 
Innes  might  not,  in  any  sense,  be  considered  as  professional  or  confidential 

(a)  See  Du  Barr*  y.  Livette,  Peake,  76;  and  4  T.  R.  756.  (»)  S  Myl  '&  Cr.  355. 

(c)  4  Rom.  190.  (<*)  1  Myl  &  K  88.  (e)  3  Myl.  otCr.  515. 

(f)  1  Beayao9 137.  (*)  6  Mad.  47.  (t)  1  MyL  &  K.  98. 
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communications  to  be  transmitted  through  Mr.  Innee  to  the  solicitor.  It  is 
upon  that  ground,  and  upon  that  ground  alone,  that  I  think  I  must  order  the 
production  of  the  letters. 

[#177]  *A  case  "  which,  since  the  institution  of  this  suit,  had  been  stated 
on  behalf  of  the  defendants  for  the  opinion  of  counsel  in  Holland,  as 
to  the  rights  and  interests  of  the  defendants,  and  stated  with  reference  to 
their  defence  in  this  suit,  and  the  opinion  of  counsel  upon  such  case,"  were 
held  by  the  Master  of  the  Rolls  to  be  privileged,  and  their  production  was 
refused.[l] 


James  v*  Dim  ant. 


1839 :  December  34. 

On  the  marriage  of  a  lady,  who  was  possessed  of  funded  property  and  shares  in  water  works,  the 
funded  property  alone  was  settled ;  the  settlement,  however,  contained  a  recital  of  an  intention 
that  all  property  which  the  wife  or  her  husband,  in  her  right,  should  after  the  marriage  become 
entitled  to,  should  be  net  led  on  similar  trusts,  and  a  covenant  by  the  husband  and  by  the  wife, 
that  all  property  which  she  or  her  husband,  in  her  right,  should  after  the  settlement  become 
entitled  to,  should  be  settled :  He  Id,  that  the  shares  were  subject  to  the  trusts  of  the  settlement 

At  the  time  of  the  marriage  of  Mr.  and  Mrs.  James,  the  latter  was  pos- 
sessed of  certain  funded  property,  and  some  shares  in  the  South  London 
Water  Works. 

By  the  settlement  made  on  their  marriage,  dated  in  1816,  after  reciting 
that  Mrs.  James  was  entitled  to  the  funded  property,  (but  omitting  all  men- 
tion of  the  shares,)  and  reciting  that  it  had  been  agreed  "  that  the  funded 
property  and  all  other  personal  estate  and  effects  of  the  said  Maria  Heathcote, 
which  she  or  any  person  or  persons  in  trust  for  her,  or  the  said  William 
James  in  her  right,  should  at  any  time  during  the  marriage  become  entitled 
to,  exceeding  in  amount  or  value  in  any  one  gift  or  bequest  the  sum  of  2001 
and  not  otherwise,"  should  be  assigned  to  the  same  trustees,  upon  the  trusts 
therein  mentioned;  and  reciting  that  the  funded  property  had  been  trans- 
ferred into  the  names  of  the  trustees ;  the  trusts  of  the  funded  property  were 

declared  to  be  for  the  benefit  of  the  husband,  wife  and  children. 
[*178]        #The  settlement  contained  a  covenant  on  the  part  of  Mr.  and  Mrs. 

James,  that  in  case  Mrs.  James,  "  or  any  person  or  persons  in  trust  for 
her,  or  the  said  William  James  in  her  right,  should  at  any  time  or  times 
thereafter  during  their  joint  lives  become  possessed  of,  interested  in,  or  en- 
titled to  any  sum  or  sums  of  money  or  other  personal  property,  estate  or 
effects  whatsoever,  exceeding  in  amount  or  value  the  sam  of  200/.  sterling  at 
any  one  time,  under  or  by  virtue  of  any  deed,  will  or  other  instrument,  or 

[1]  Vide  1  Bear.  146,  n.  2. 


OASES  IN  CHANCERY.  -     179 


1839.— James  v.  Durant 


otherwise  howsoever,  then  and  in  every  such  case  the  same  sum  or  sums  of 
money,  or  other  persoual  property,  estate  or  effects  so  exceeding  in  amount  or 
value  the  sum  of  200/.  sterling  should  be  from  time  to  time  paid,  assigned 
and  transferred ;  and  that  they  the  said  Maria  Heathcote  and  William  James 
should,  from  time  to  time  as  and  when  such  right,  title  or  interest  should 
accrue,  or  with  all  convenient  speed  thereafter,  pay  or  cause  or  procure  or 
otherwise  permit  and  suffer  to  be  paid,  and  well  and  effectually  assign  and 
transfer  the  same  sum  and  sums  of  money  or  other  personal  property,  estate 
or  effects"  unto  the  trustees,  upon  the  same  trusts  as  those  declared  of  the 
funded  property. 

The  question  in  this  case  was,  whether  the  South  London  Water  Works 
shares,  which  exceeded  the  value  of  200/.  were  comprised  in  this  covenant. 

Mr.  Tinney  and  Mr.  Loftus  Wigram^  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Roupell,  for  the  husband,  contended  that  he  was 
entitled  to  all  property  possessed  at  the  time  of  the  marriage  which  was  not 
expressly  comprised  in  the  settlement,  and  that  the  covenant  was  to  extemd 
only  to  future  acquired  property. 

•Mr.  O.  L.  Russell,  for  the  trustees.  [*179J 

Grafftey  v.  Humpage(a)  was  cited. 

The  Master  of  the  Rolls  : — I  think  that  these  shares  are  subject  to 
the  trusts  of  the  settlement,  and  I  do  not  know  how  it  is  possible  to  construe 
the  words  in  any  other  way.  The  marriage  took  place,  and  by  virtue  of 
that  marriage  the  husbaud  instantly,  in  his  wife's  right,  acquired  a  title  to 
the  property  in  question.  It  seems  then  to  me,  that  the  case  comes  precisely 
within  the  words,  and  that  the  shares  became  subject  to  the.  trusts  of  the  set- 
tlement. 

Rarely  are  settlements  entered  into  with  such  prudence  as  to  fully  carry 
into  effect  the  actual  intention  of  the  parties,  and  where  recitals  are  made  in 
these  general  words  I  am  afraid  that  their  effect  cannot  be  avoided,  otherwise 
than  by  enumerating  in  the  settlement  itself  any  particular  portion  of  the 
wife's  property  which  it  is  intended  shall  not  be  subjected  to  the  trusts.[I] 

(a)  1  Beavan,  46. 

[1]  Vide  Tavney  r.  Ward,  1  Bear.  568,  570,  n.  1.  In  Hoare  r.  Hornby,  9  Yd  &  Co.  C.  C. 
121,  it  was  held  under  the  peculiar  construction  af  (fee  eetUement,  and  the  fact*  of  the  case,  thai 
certain  property  of  the  wife,  not  specifically  included  in  the  settlement,  were  not  affected  by  it. 
Knight  Brace,  V.  C,  at  the  conclusion  of  that  case,  observes :  "  upon  the  cases  of  Orafftey  v. 
Humpmge,  Jmtu*  v.  Durmnt,  and  Blytke  v.  CfrawMU,  (6  Jur.  961,)  I  desire  to  be  understood  as 
neither  stating  nor  intimating  any  opinion.  Those  decision*  proceeded  upon  the  instruments  and 
facts  which  were  in  question  in  those  cases.  I  decide  this  case  upon  a  different  instrument  and 
different  facts."  As  to  the  effect  of  a  recital  upon  the  eeaatruction  of  the  operative  part  of  a  deed ; 
see  BaiUy  ▼.  Lloyd,  5  Bom  344.    Lindo  v.  Lindo,  I  Beav.  496,  508,  n  1. 
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Travers  v.  Travers. 

1840 :  February  20. 

In  a  marriage  settlement  the  husband  alone  covenanted  to  settle  any  property  which  his  wife  or 

he  in  her  right  might  thereafter  acquire :  Held,  that  property  which  was  afterwards  given  to  the 

wife  for  her  separate  use  was  not  affected  by  the  covenant. 

On  the  marriage  of  Mr.  and  Mrs.  Smith,  certain  property  to  which  Mrs. 

Smith  was  then  entitled  was  settled  on  the  usual  trusts  for  the  benefit 

[*180]    of  the  #husband,  wife  and  children  ;  Mr.  Smith  alone  covenanted^ 

settle  any  property  to  which  his  intended  wife  or  he,  in  her  right, 

might  become  entitled  during  the  coverture. 

The  father  of  Mrs.  Smith  subsequently,  by  his  will,  gave  a  portion  of  the 
income  of  his  residuary  estate  to  Mrs.  Smith  for  her  separate  use. 

The  question  was,  whether  certain  arrears  of  this  income,  now  in  court* 
ought  to  be  paid  over  to  the  trustees  and  invested  by  them  upon  the  trusts 
declared  in  the  settlement,  or  whether  Mrs.  Smith  was  entitled  to  have  the 
amount  at  once  paid  over  to  her. 

Mr.  Tinney,  Mr.  P  ember  ton  and  Mr.  E.  Teed,  for  different  parties. 

The  Master  of  the  Rolls  was  of  opinion  that  the  fund  in  question 
was  not  comprised  in  the  settlement,  and  ordered  payment  to  Mrs.  Smith.(a) 


Taylor  v.  Brown. 

1839 :  November  12. 

Where  time  is  not  of  the  essence  of  the  contract,  and  there  is  unnecessary  delay  by  one  of  the  par- 
ties in  completing,  the  other  has  a  right,  by  notice,  to  limit  the  time  for  completing  the  contract, 
and  upon  default  to  abandon  the  contract 

A  bill  was  filed  by  a  vendor  for  the  specific  performance  of  a  contract :  the  purchaser  insisted  that 
the  contract  had  been  abandoned  :  failing  in  this  defence  he  was  ordered  to  pay  the  coals  of  suit 
up  to  the  hearing,  and  the  usual  reference  was  made  as  to  title. 

In  1834  the  defendant  became  the  purchaser  of  certain  freehold  property 
belonging  to  the  plaintiffs.  The  sale  was  by  auction,  subject  to  certain  con- 
ditions, with  respect  to  which  it  is  sufficient  to  observe  that  time  was 
[*181]  not  made  of  the  essence  of  the  contract,  and  that  *some  delay  was 
thereby  anticipated  in  consequence  of  the  residence  of  some  of  the 
vendors  in  Canada.  It  was  stipulated,  however,  that  if  it  should  be  necessa- 
ry to  send  the  conveyance  to  Canada,  the  execution  by  the  parties  should  be 
obtained  with  all  reasonable  dispatch. 

The  abstract  was  furnished  and  submitted  for  the  opinion  of  the^defend- 
ant's  conveyancer ;  this  being  obtained,  various  communications  took  place 

(a)  See  Douglas  r.  Congreve,  1  Keen,  433. 
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between  the  parties,  the  plaintiffs  endeavoring  to  comply  with  the  requisi- 
tion ;  and  in  order  to  remove  the  objections  raised,  considerable  delay  oc- 
curred in  sending  to  Canada  and  in  obtaining  the  requisite  evidence.  This, 
however,  was  not  objected  to  on  the  part  of  the  defendant  until  the  time 
after  stated. 

The  conveyance  was  executed,  and  iu  March,  1836,  the  answers  to  the 
remaining  requisitions  of  counsel  and  further  evidence  and  documents  were 
furnished  by  the  plaintiffs,  and  were  submitted  on  the  part  of  the  defendant 
to  his  conveyancer.  After  this,  frequent  applications  were  made  on  the  part 
of  the  plaintiffs  to  the  defendant's  solicitor,  urging  the  completion  of  the  con- 
tract, and  some  threats  were  held  out  of  filing  a  bill  for  specific  performance. 
Nothing  satisfactory  was  done  by  the  defendant  until  the  2d  of  July,  when 
the  further  opinion  of  his  conveyancer  was  furnished.  Upon  this,  the  ven- 
dors' solicitor  obtained  the  further  opinion  of  his  counsel,  and  for  the  satis- 
faction of  the  defendant  occupied  himself  in  procuring  the  further  evidence 
suggested  by  him.  In  this  state  of  things,  the  defendant,  on  the  13th  of 
July,  1836,  abruptly  insisted  on  terminating  the  contract  by  a  letter  written 
to  the  vendors'  solicitor  in  the  following  terms: — "As  you  state  that  the 
most  satisfactory  evidence  of  the  facts  mentioned  in  certain  requisi- 
tions that  can  be  furnished  has  been  'recently  obtained  from  Canada,  [*182] 
and  have  referred  to  documents  B.  as  affording  that  evidence,  and  as 
my  counsel  is  of  opinion  that  these  documents  are  not  a  sufficient  compliance 
with  the  requisitions,  1  beg  to  inform  you  that  I  consider  the  agreement  as 
at  an  end,  and  I  request  you  to  take  notice  thereof." 

The  vendors  afterwards  attempted  to  supply  further  evidence,  but  the  de- 
fendant repeated  his  determination  of  abandoning  the  contract. 

The  vendors  then  filed  tliis  bill  against  the  purchaser  for  a  specific  perfor- 
mance of  the  contract ;  by  his  answer  the  defendant  still  insisted  that  the 
contract  had  been  abandoned,  and  also  that  the  plaintiffs  had  not  established 
their  title  to  the  property. 

Mr.  Pemberion  and  Mr.  Lloyd,  for  the  plaintiffs,  asked  for  the  usual  re- 
ference to  the  Master  as  to  the  title ;  and  they  contended,  that  as  the  defen- 
dant had  set  up  as  a  defence  the  abandonment  of  the  contract,  in  which  he 
had  wholly  faijed,  he  alone  had  been  the  cause  of  all  the  litigation  ;  that  the 
defendant  by  the  mode  of  his  defence  had  also  prevented  the  plaintiffs  from 
obtaining,  on  an  interlocutory  application,  the  usual  reference  to  the  Master 
on  the  title,  and  consequently  ought  to  pay  the  costs  of  the  suit  up  to  the 
hearing ;  they  cited  Scoones  v.  Morrell.(a) 

Mr.  Kinder sley  and  Mr.  Spencer  Follett,  contra,  contended  that  the  con- 
tract had  been  put  an  end  to  by  the  letter  of  the  13th  of  July,  and  that  such 
a  delay  had  occurred  on  the  part  of  the  vendors  as  warranted  that  proceed- 
ing 

(«)  1  Beann,  251. 
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[*183]  #The  Master  op  the  Rolls  : — The  question  which  has  been 
discussed  in  this  case  is,  whether  the  defendant  remains  under  any 
obligation  to  perform  the  agreement.  He  says  he  does  not,  and  that  he  has 
ceased  to  be  under  any  obligation  from  the  13th  of  July,  1836.  Now  as  I 
have  before  stated,  where  the  contract  und  the  circumstances  are  such  that  f  .me 
is  not  in  this  court  considered  to  be  of  the  essence  of  the  contract, — in  such 
case,  if  any  unnecessary  delay  is  created  by  one  party  the  other  has  a  right 
to  limit  a  reasonable  time  within  which  the  contract  shall  be  perfected  by 
the  other.  It  has  been  repeatedly  so  considered  in  this  court ;  and  where  the 
time  has  been  thus  fairly  limited,  by  a  notice  stating  that  within  such  a 
period  that  which  is  required  must  be  done  or  otherwise  the  contract  will  be 
treated  as  at  an  end,  this  court  has  very  frequently  supported  that  proceed- 
ing ;  and  bills  having  been  afterwards  filed  for  the  specific  performance  of  the 
contract,  this  court  has  dismissed  them  with  costs. ( a)  [1] 

This,  however,  is  not  a  case  of  that  description,  for  though  I  do  not  mean 
to  say  that  the  defendant  might  not  at  various  periods  of  this  transaction  have 
given  such  a  notice,  yet  he  has  not  done  so ;  for  what  happened,  as  I  under- 
stand it,  was  this,  that  on  the  2d  of  July,  1836,  the  defendant's  solicitors 
sent  Mr.  Palmer's  opinion  that  the  requisition  had  not  been  complied  with, 
and  under  circumstances  which  amounted  to  a  demand  of  further  explana- 
tion ;  and  further  explanation  being  given  and  being  in  the  course  of  being 
obtained, on  the  13th  of  July,  1836,  the  letter  is  sent,  saying,  from  this  time  and 
on  this  very  day  I  shall  consider  the  contract  at  an  end.  Under  these 
[#184]    circumstances,  I  think  the  'defendant  is  still  under  an  obligation  to 

(a)  See  Heaphy  v.  Hill  2  Sim.  &  St  29  ;  Watoon  v.  Reid,  1  Rage.  &  Myl.236. 

[1]  "  la  contracts  relating  to  Und,  time  is  not  in  general  considered  in  equity  as  of  the  essence 
of  the  contract,  and  it  was  once  considered  that  it  could  not  be  made  so,  even  by  express  stipula- 
tion But  after  it  bad  been  decided  that  time  might  be  made  essential,  the  tendency  of  the  deci- 
sions, especially  those  of  Sir  John  Leach,  has  been  to  hold  persons  concerned  in  contracts  relating 
to  land,  bound,  as  in  other  contracts,  to  regard  time  as  material.  And  this  principle  lias  been 
applied  with  greater  strictness  where  the  property  was  connected  with  trade.  These  eases,  [i.  e.  the 
cases  supporting  the  above  positions]  appear  to  me  so  sound  in  principle,  that  I  certainly  will 
not  be  the  first  to  shake  them.  Heaphy  v.  Hill  and  Watson  v.  Reid  are  direct  authorities,  that  if 
one  of  two  parties,  concerned  in  a  contract  respecting  lands,  gives  the  other  notice  that  he  dees 
not  hold  himself  bound  to  perform,  and  will  not  perform  the  contract  between  them,  and  the  other 
contracting  party  to  whom  the  notice  is  so  given,  makes  no  proper  assertion  of  his  right  to  enforce 
the  contract,  equity  will  consider  him  as  acquiescing  in  the  notice,  and  abandoning  any  equitable 
right  he  might  have  had  to  enforce  the  performance  of  the  contract,  and  will  leave  the  parties  to 
their  remedies  and  liabilities  at  law."  Wigram,  V.  C. ;  Walker  v.  Jeffrey;  1  Hare,  348.  The 
Vice-Chancellor,  in  the  last  sentence  of  the  above  quotation,  seems  to  take  a  different  and  less 
rigid  view*  of  the  rale  dedueiUe  from  the  two  leading  cases  above  cited,  and  probably  mora  con- 
formable to  their  spirit  than  tbe  Master  of  the  Rolls,  who  intimates  the  necessity  of  "  a  notice 
stating  that  within  such  a  period  that  which  is  required  most  be  done,  or  otherwise  the  contract 
will  be  treated  as  at  an  end."  Although  Walker  v.  Jeff  rite  was  decided  Jan.  11,  1842,  the  above 
case  of  Taylor  v.  Brown,  is  not  noticed  in  the  elaborate  judgment  of  the  Vice-Chancellor.  See  fur- 
ther, 1  Rues,  et  M.  237,  n.  1;  514,  n.  2.   2  Sim.  et  8ku. 30,  n.  1.    Hobeon  v.  Bell,  ante  17,25,  n.  1. 
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perform  the  contract    The  decree  will  be,  that  upon  showing  a  good  title  the 
contract  must  be  performed.fi  "| 

The  only  other  question  is,  who  is  to  pay  the  costs  of  the  litigation  up  to  this 
time  ?  The  litigation  up  to  this  time  is  not  whether  a  good  title  has  been 
shown,  but  whether  that  letter  of  the  2d  of  July,  1836,  did  or  did  not  put  an 
end  to  the  contract;  I  am  of  opinion  that  it  did  not;  and  all  the  litigation  and 
expense  up  to  this  time  has  been  occasioned  by  the  defendant's  insisting  upon 
that  which  he  was  not  entitled  to,  and  having  wholly  failed  in  the  defence^ 
I  think  the  defendant  must  pay  the  costs  of  the  suit  up  to  the  hearing.'  '~ 


Frost  v.  Capel. 

1839:   December  24. 

A  testator  gave  some  pecuniary  legacies  to  infants,  to  be  paid  to  them  on  their  ■attaining  twenty- 
one  ;  and  by  a  codicil  be  directed,  that  as  far  as  it  might  be  praciiaiblt>\lt  his  legacies  should  be 
paid  within  six  months  after  his  decease :  Held,  that  the  dlreo^oij  i*T  the-  dodtcii  did  not  accele- 
rate the  time  of  payment  to  the  infant  legatees.  „  *  o  »   - 

The  testator  by  his  will,  dated  in  183^t«xpressed  himself  in  these 
terms : — "  I  give  and  bequeath  the  following  legacies,  with  the  payment  of 
which  I  subject  and  charge  my  personal  estate,  that  is  to  say,  I  give  and 
bequeath  to  William  Webb  Frost,  Charles  Maynard  Frost,  Catharine  Sarah 
Frost,  Henry  Wigram  Frost,  Peter  Frost  and  Elizabeth  Jane  Frost,  children 
of  my  nephew,  Robert  Frost,  lately  deceased,  the  sum  of  1000/.  each,  to  be 
paid  to  them  on  their  respectively  attaining  the  age  of  twenty-one  years." 

The  testator  also  gave  other  legacies,  as  to  which  he  directed  no  definite 
time  of  payment. 

By  a  codicil,  dated  in  183S,  he  expressed  himself  as  follows :— "  1  desire 
as  far  as  may  be  practicable,  that  all  legacies  shall  be  paid  within  six  months 
after  my  decease." 

•This  bill  was  filed  by  four  of  the  infant  legatees  of  the  legacies    [*185] 
of  1000/..  against  the  executors  aud  residuary  legatees,  to  have  their 
legacies  paid  into  court  under  the  statute  36  G.  3,  c.  52,  s.  32,  with  interest 
from  the  end  of  six  months  after  the  testator's  death. 

The  executors,  two  of  whom  were  the  residuary  legatees,  contended  that 
they  were  entitled,  upon  the  construction  of  the  whole  will,  to  the  intermedi- 
ate interest  accruing  on  the  legacies  between  the  death  of  the  testator  and  the 
attainment  of  twenty-one  years  by  the  infants  respectively ;  on  the  other 
hand  it  was  contended,  that  under  the  terms  of  the  will  and  codicil,  the  plain- 
tiffs were  entitled  to  the  interest  from  six  months  after  the  death  of  the  tes- 
tator. 

[1]  As  to  the  right  of  a  vendee  to  put  an  end  to  s  contract  for  the  sale  of  land 'on  the  ground 
that  a  good  title  had  not  been  shown,  see  farther,  Hogg  art  y.  Scott,  1  Russ.  <5t  M.  393,  295,  n.  1 ; 
296,  n.  2  ;  Tanner  y.  Smith,  10  Sim.  410,  412,  n.  2. 
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There  appeared  assets  sufficient  for  payment  of  the  legacies. 

Mr.  Pemberton  and  Mr.  W.  Danieix  for  the  plaintiffs,  contended,  that  un- 
der the  act  in  question  it  was  practicable  to  pay  the  legatees  in  question  with- 
in six  months  after  the  testator's  decease. 

Mr.  Kindersly  and  Mr.  Pay  titer,  contra. 

The  Master  of  the  Rolls  : — The  testator  in  this  case  has  by  his  will 
and  codicil  given  a  great  variety  of  legacies ;  hetas  directed  some  of  them 
to  be  paid  without  mentioning  at  what  time,  and  others  he  has  directed 
should  be  paid  to  the  legatees  at  the  age  of  twenty-one.  The  legacies  of 
1000/.  each  now  in  question  were  given  by  the  will,  with  a  direction  to  pay 
them  to  those  persons  on  their  respectively  attaining  the  age  of  twenty-one 
years ;  there  is,  .therefore,  a  legacy  given  to  each  of  them,  with  a  distinct  di- 
rection for  its  payment  as  the  legatee  should  attain  the  age  of 
[#1S6]  twenty-one  years.  There  appears  to  *be  a  legacy  precisely  of  the 
same  kind  in  the  last  codicil,  which  last  codicil  contains  this  direc- 
tion, "  I  desire,  as  far  as  it  may  be  practicable,  that  all  legacies  shall  be  paid 
within  six  months  after  my  decease."  The  question  is,  as  it  appears  to  me, 
whether  this  clause  of  the  codicil  was  intended  to  accelerate  the  time  at  which 
the  testator  had  previously  directed  the  legacies  to  be  paid, — that  is  whether 
he  intended  to  revoke  the  direction  to  pay  the  legacies  to  these  persons  when  • 
they  respectively  attained  the  age  of  twenty-one  years,  and  to  direct  the  pay- 
ment at  the  end  of  the  six  months  from  the  time  of  his  death.  I  think  that 
by  the  words  "  as  far  as  it  may  be  practicable,"  the  testator  intended  to  have 
regard  to  the  state  of  his  assets  and  nothing  else,  and  that  when  he  speaks  of 
all  the  legacies  he  speaks  of  those  only  as  to  which  the  time  of  payment  was 
indefinite,  and  as  to  the  others  with  respect  to  which  the  time  of  payment  was 
specified  in  a  prior  part  of  the  will,  he  did  not  mean  to  alter  that  time. 


Romilly  v.  Grint. 

1839:  December  9,  16. 

Defendant  dispaupered  with  the  costs  of  the  application,  on  affidavits,  which  were  not  wholly  con- 
tradicted by  the  defendant,  showing  that  he  was  not  in  bad  circumstances. 

The  defendant  in  this  cause  obtained,  ex  parte,  an  order  to  defend  in 
forma  pauperis  on  the  usual  affidavit,  "that  his  just  debts  being  first  paid, 
and  his  wearing  apparel  and  the  matters  in  question  in  this  cause  only  ex- 
cepted, he  was  not  worth  the  sum  of  5/." 

It  was  now  moved  on  behalf  of  the  plaintiff  that  this  order  might  be  dis- 
charged with  costs,  on  the  ground  that  the  defendant  was  not  a  pauper. 

The  application  was  supported  by  affidavits  of  the  plaintiff  and  his 

[#187]    solicitor,  showing  that  the  defendant  #was  carrying  on  business  as  a 

boot  and  shoemaker,  and  was  apparently  in  good  circumstances ; 


CASES  IN  CHANCERY.  188 

1839  —  M'Kenna  y.  Everitt.  

many  other  facts  were  stated  in  the  affidavits  tending  to  lead  to  this  con- 
clusion. 

The  defendant,  in  opposition,  denied  some  of  these  statements,  but  he  al- 
lowed many  of  them  to  remain  uncontradicted  by  him :  he,  however,  again 
reiterated  the  statement  "  that  he  was  not  possessed  of*  property  of  the  value 
of  51.  beyond  his  wearing  apparel,  and  that  he  was  very  largely  indebted." 

Mr.  Parker ,  for  the  motion. 

Mr.  Hetkerington,  contra. 


December  16. — The  Master  op  the  Rolls  : — This  application  is  to 
discharge  an  order  obtained  by  the  defendant  to  defend  in  forma  pauperis  ; 
the  grounds  on  which  the  application  is  made  are,  that  the  order  was  obtained 
on  a  false  suggestion,  and  that  the  defendant  instead  of  being  a  pauper  is  a 
person  in  good  circumstances,  that  he  is  a  boot  and  shoemaker,  and  has  con- 
siderable property.  An  affidavit  has  been  filed  by  the  plaintiff,  and  Jhe  do 
fendant  has  answered  it,  and  the  result  is  either  that  the  defendant  is  a  person 
putting  on  a  fraudulent  appearance  of  credit  to  carry  on  trade,  or  he  has  im- 
properly obtained  this  order. 

Having  regard  to  the  affidavits  and  facts  stated,  which  'are  within  the 
knowledge  of  the  defendant,  and  the  affidavit  in  answer,  and  the  mode  in 
which  he  has  met  some  of  the  allegations,  and  the  number  he  has  not  denied* 
it  does  appear  to  me  sufficient  to  say  this  order  ought  not  to  stand,  and  must 
therefore  be 

Discharged  with  costs. [1] 


•M'Kenna  v.  Everitt.  [*188] 

1839  :  December  16. 

An  ex  parte  order  for  the  examination,  de  bene  e*%e%  of  a  witness  "  in  her  seventieth  year,  and 

very  week  and  infirm,  and  from  her  advanced  years  not  likely  to  live  long,"  discharged  for 

irregularity,  on  the  ground  that  she  did  not  come  within  the  rule,  not  barns;  "  seventy  years  of 

age,"  and  not  being  in  a  "  dangerous  state  of  health." 
Ex  parte  order  for  the  examination,  de  bene  eeee,  of  a  soldier  under  military  orders  to  proceed 

abroad  in  about  six  days  for  six  or  seven  years  held  regular. 

On  the  23d  of  November,  1839,  the  plaintiffs  obtained,  on  an  ex  parte  pe- 
tition at  the  Rolls,  an  order  that  they  should  be  at  liberty  "  to  examine  the 
said  Elizabeth  Everitt  and  Thomas  James  Davey  as  witnesses  for  the  plain* 
tiffs  in  this  cause  de  bene  esse,  saving  all  just  exceptions." 

[1]  The  court  refused  to  dispauper  a  plaintiff  although  in  the  possession  of  property,  and  in  the 
exercise  of  business ;  the  possession  of  the  property  being  wrongful,  the  wrongful  possession  acquies- 
ced in  by  the  adverse  party,  and  the  business  being  necessary  to  the  maintenance  of  himself  and 
family.  Perrj  v.  Walker,  lYo  &  Coll.  C.  C.  676.  And  see  Itnard  y  Cateaux,  1  Paige,  39. 
Oldfield  v.  Cobbett,  post  444. 


190  CASES  IN  CHANCERY. 

1839— M'Kenna  ▼.  Everitt.  _ 

The  grounds  on  which  the  order  had  been  obtained,  as  stated  in  Ihe  order 
and  verified  by  the  affidavit  of  the  clerk  of  the  plaintiff's  solicitor,  were  as  fol- 
lows :  "  he  verily  believes  Elizabeth  Everitt,  widow,  and  Thomas  James 
Davey  of  Woolwich,  a  private  soldier  in  her  Majesty's  Corps  of  Royal  Sappers 
and  Miners,  to  be  material  witnesses  on  behalf  of  the  plaintiffs  in  this  suit, 
and  without  whose  evidence,  as  this  deponent  is  advised  and  believes,  they 
cannot  safely  proceed  to  a  hearing  in  this  cause.  And  this  deponent  saith 
that  the  said  Elizabeth  Everitt  is  in  the  70th  year  of  her  age,  as  she  informed 
this  deponent,  and  appears  to  be  very  weak  and  infirm,  and  from  her  ad- 
vanced years  not  likely  to  live  long.  And  this  deponent  saith  he  hath  been 
informed  by  the  said  Thomas  James  Davey,  and  verily  believes,  that  he  the 
said  Thomas  James  Davey  is  under  military  orders  of  her  Majesty's  govern- 
ment to  proceed  in  about  six  days  to  the  Island  of  Bermuda,  on  her  Majesty's 
service,  for  the  period  of  six  or  seven  years."  .1;  *•.!**•  lj,>  i-j-.*»  •  " :  *  1 1  « »  •* 

It  wa$^wjii{>y&r  to -discharge  this  prder,\ahd  [that  the  depositions  taken 
•  theJ'eujiBprVrfigb't  be  suppressed  for  irregularity^ 
[*IS9]  •  £Mr.  Treslove  and  Mr,  Tripp\  in  support  of  the  motion,  contended 
that  the  order  had  been  irregularly  obtained,  that  it  had  been  clearly 
settled  that  there  existed  three  cases  only,  in  which  such  an  order  could  be 
obtained  ex  -parte,  namely,  where  the  witness  is  .more  than  seventy  years  of 
age,  or  is  the  only  witness  to  a  particular  fact,  or  is  in  a  dangerous  state ; 
Bellamy  v.  Jones,(a)  Tomkins  v;  Harrism\(b)  and  that  "if  ydu  come  upon 
a  case  that  you  cannot  arrange  in  that  class  you  must  give  notice,"  Bellamy 
v. Jones.(c)  .That  here  the  first  witness  was  not  stated  to  be  seventy  years 
of  age,  but  in  her  seventieth  year  only,  and  that  it  was  not  sufficient  that 
she  was  stated  to  be  in  an  infirm  state :  nothing  less  than  the  witness  being 
in  a  dangerous  state  would  warrant  an  ex  parte  order ;  Tomkins  v.  Har- 
rison.(b) 

As  to  the  second  witness  they  contended  there  was  no  authority  for  obtain- 
ing an  ex  parte  order  for  the  examination  of  a  witness  on  the  ground  of  his 
being  about  to  go  abroad ;  aud  that  if  a  witness  in  such  a  situation  were 
allowed  to  be  examined  at  all,  it  must  be  upon  an  order  obtained  upon  notice : 
Lee  Dicker  v.  Powered)  where  the  order  to  examine  persons  who  were 
about  to  go  abroad  was  made  "  after  hearing  counsel  on  both  sides."  .  They 
also  cited  Loveden  v.  Lord  Milford9(e)  East  India  Company  v.  Naish^g) 
Belt's  note  to  Hanlcin  v.  Middleditch,(h)  Rowe  v. .(*) 

Mr.  Pemberton,  and  Mr.  Purvis,  contra,  contended  that  the  very  advanced 

age  of  the  first  witness,  the  infirm  state  of  her  health  and  the  im- 

[*190]    probability  of  her  living  #long  were  together  sufficient  to  justify  the 

order  as  to  her ;  with  regard  to  the  second  witness,  that  the  circuqji- 

(a^  8  Ve8.  3 1.  (t)  6  Mad.  315 ;  Anon.  19  Vw.  331.        (e)  And  we  2  Daniel's  Pr.  546. 

(<*)  1  Dick.  1 12.  (e)  4  B  C.  C.  540.  (g)  Bnnb.  320. 

(A)  2  Bro.  Q.  C.  639.      (»)  13  Vm.  261. 
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stances  were  such  as  by  the  practice  of  the  court  justified  the  order ;  that  '. 
orders  of  this  descriptiou  were  warranted  by  the  exigency  of  the  case,  and  to  I 
prevent  Jhe  loss  of  a  witness'  testimony ;  and  that  if  the  application  had  > 
been  made  npon  notice,  the  second  witness  might,  in  all  probability,  have  > 
left  England  before  the  motion, had  been  disposed  of,  and  his  evidence  would 
have  been  lost  to  the.  plain  tiffs.   ■  •  •  » 

The  Master  of,  the  Rolls  : — 1  will  examine  the  precedents  in  this  case 
before  deciding,  understanding  that  this  motion  is  made  on  the  ground  of 
irregularity,  and  not  of  any  false  suggestion  having  been  made  in  obtaining 
this  order. 


December  16. — The  Master  of  the  Rolls  : — I  have  looked  at  all  the 
cases  cited  in  the  argument  and  many  others,  and  I  am  of  opinion  that  this  order 
is  not  strictly  speaking,  according  to  the  rule  laid  down,  which  is  this,  that  when 
the  age  of  a  witness  is  the  reason  for  an  examination  de  bene  esse,  that  wit* 
ness  must  be  at  least  seventy  years  of  age,  which  this  person  is  not ;  and 
where  the  health  of  the  person  is  the  ground  for  such  an  examination  the 
witness  must  be  shown  to  be  in  a  "dangerous  state,"  which  is  not  the  case 
here.  I  am  therefore  of  opinion,  that  as  far  a3  relates  to  Elizabeth  Everitt, 
the  order  must  be  discharged  as  prayed.jl] 

With  respect  to  the  other  party,  Thomas  James  Davey,  he  is  stated  to  be 
a  private  soldier  and  "under  the  orders  of  government  to  proceed  to  Bermuda 
on  her  Majesty's  service  in  about  six  days,  to  remain  for  seven 
•years ;"  and  as  to  him  it  has  been  contended  that  the  order  is  ir-  [#191] 
regular.  I  have  read  through  all  the  cases,  and  I  find  several  in  which 
it  appears  settled,  that  an  order  ex  parte  to  examine  a  witness  de  bene  esse  is 
of  course  where  the  person  is  seventy  years  of  age,  or  is  in  a  dangerous  state 
of  health,  or  is  the  only  witness  to  a  material  fact  in  the  cause  ;  yet  I  do  not 
find  that  it  has  ever  been  distinctly  stated  by  the  court,  that  an  order  of  course 
may  not  be  obtained  for  the  examination  of  at  witness  who  is  about  to  quit 
the  kingdom.[2J    There  is  a  case,  however,  in  the  13th  volume  of  Vesey,(a) 

(a)  Shelley  v. ,  13  Ves.  56. 

[1]  There  may  be  circumstances  in  the  case,  which  will  induce  the  court  to  permit  an  examina 
tion  de  bene  esse,  although  not  strictly  within  the  rule  above  laid  down.  Thus,  where  an  applica- 
tion was  made  to  examine  the  surviving  witness  to  a  will,  de  bene  esse,  on  the  ground  that  the  par- 
ties concerned  ^11  lived  in  a  foreign  country,  and  that  the  surviving  witness  was  greatly  afflicted 
with  the  gout,  the  order  was  made,  although  the  witness  was  only  stated  to  be  upwards  of  sixty 
years  old.  Fitzhugk  v.  Lee,  Ambl.  65.  Bo,  also,  where  the  age  of  the  witness  was  not  stated,  but 
the  affidavit  upon  which  the  application  was  made,  alleged  only  that  the  witness  was  subject  to 
violent  attacks  of  the  gout,  and  from  these  attacks  was  under  the  apprehension  of  dying,  and  that 
he  was  a  material  witness ;  his  testimony  being  required  to  prove  the  draft  of  a  bond  which  he 
had  prepared  but  which  was  lost ;  the  Court  of  Exchequer  made  an  order  for  his  examination,  de 
bene  eeae.    Jepeon  v.  Qreenaway,  9  Fowl.  Exch.  Pr.  103.    And  see  1  Barb.  Ch.  Pr.  271. 

[2]  So,  Wigram,  V.  C,  held  that  an  ex  parte  order  to  examine,  de  bene  eeae,  a  witness  about  to 
go  abroad,  was  regular.  Melntoeh  v.  Great  Weetern  Railway  Co.,  1  Hare,  328.  Where  a  wit- 
ness was  about  to  depart  the  state,  permanently  to  reside  abroad,  the  court  on  petition  verified  by 
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in  which  the  three  cases  for  granting  this  orde»  are  stated  to  be,  "  first,  wit- 
nesses of  the  age  of  seventy  years ;  secondly,  witnesses  quitting  the  king- 
dom;  thirdly,  a  fact  depending  upon  a  single  witness ;"  and  I  have  found  a 
case  in  the  time  of  Lord  Hardwicke  in  which  an  order  of  course  was  grant- 
ed for  the  examination  of  a  witness  who  was  about  to  leave  the  kingdom. 
This  cannot  be  considered  as  a  decided  point ;  but  upon  consideration,  it  ap- 
pears to  me  that  justice  may  be  in  many  cases  defeated  if  such  an  order  as 
this  cannot  be  immediately  obtained,  and  it  does  not  appear  to  me  that  the 
order  is  irregular ;  I  cannot,  therefore,  discharge  this  order  as  to  the  second 
witness ;  but  it  must  be  discharged  as  to  the  first,  and  her  depositions  must 
be  suppressed. [3] 

affidavit,  and  motion  for  that  purpose,  ordered  him  to  be  examined  de  bene  esse,  without  previous 
notice  of  the  motion.  Rockwell  v.  Foleom,  4  Johns.  Ch.  Rep.  165.  If  it  is  in  the  power  of  the 
party  to  detain  the  witness,  an  examination,  de  bene  esse,  will  not  be  allowed.  The  East  India 
Co.  v.  Naish,  Bunb.  320. 

[3]  In  what  cases  a  witness  may  be  examined,  de  bene  ease,  see  further,  1  Hoff.  Ch.  Pract  454. 
et  eeq.  1  Barb.  Ch.  Pract.  270,  et  etq.  The  question  whether  an  order  to  examine  a  witness, 
de  bene  eeee,  on  the  ground  that  he  was  the  only  witness  to  a  material  fact,  will  be  made  upon  an 
ex  parte  application,  was  brought  distinctly  before  Lord  Langdale  in  a  subsequent  case ;  Hope  v. 
Hope,  3  Beav.  317,  of  which  Mr.  Barbour  could  not  have  been  aware  at  the  time  of  the  publica- 
tion of  bis  work  on  Chancery  Practice,  (see  vol.  1 » p.  272.)  In  that  case  the  Master  of  the  Rolls  said, 
"  that  he  should  not  consider  himself  bound  by  any  thing  which  had  fallen  from  him  in  McKenna  v. 
Everitt,  on  a  point  which  had  not  been  brought  to  his  attention/'  and  held  that  notice  was  neces- 
sary. At  the  conclusion  of  his  opinion  his  Lordship  says:  "  Under  these  circumstances,  I  have 
thought  myself  at  liberty  to  consider  whether  the  order  ought  to  be  made  ex  parte ;  and  consider- 
ing the  nature  of  the  order,  and  that,  in  the  case  of  a  sole  witness  in  good  health,  the  order  is  not 
required  suddenly,  as  may  be  the  case  where  a  witness  is  very  old,  or  in  a  dangerous  state  of  health, 
or  under  orders  to  leave  the  kingdom,  whilst,  on  the  other  hand,  the  affidavit  may  state  circum- 
stances of  the  sufficiency  of  which  to  warrant  the  order,  the  court  ought  to  judge,  and  for  that  pur- 
pose to  have  the  assistance  of  the  parties  interested  to  oppose,  I  think  that  the  application  should 
be  made  on  notice  ;  and  this  is  a  sufficient  reason  for  discharging  the  order.  I  ought,  however,  to 
add,  that  even  if  the  order  could  have  been  sustained  as  an  ex  parte  order,  the  affidavit  does  not 
appear  to  me  to  be  sufficient,  either  to  show  what  the  facts  are  upon  which  it  is  proposed  to  ex- 
amine the  witness,  or  that  he  is  the  sole  witness  of  such  facte ;  and  I  concur  with  Lord  Erskine  in 

Rower. ,  (3  Ves.  261,)  that  the  reasons  for  the  belief  ought  to  be  stated."    The  order  was 

discharged  ;  "  but  considering  the  practice  which  has  for  a  long  time  prevailed  to  grant  such 
orders  ex  parte"  it  was  without  costs.  As  to  what  the  affidavit  should  state,  see  further,  1  Barb.  Ch. 
Pract.  273.  By  the  Revised  Statutes  of  New  York,  vol.  2,  (2d  ed.)  p.  320,  $  21 ;  "Any  person 
who  is  a  party  to  a  suit  pending  in  any  court  in  this  State,  or  who  expects  to  be  a  party  in  any 
suit  about  to  be  commenced,  may  cause  the  testimony  of  any  witness  material  to  him  in  the  prose- 
cution or  defence  of  such  suit,  to  be  taken  conditionally,  and  to  be  perpetuated."  In  the  succeed- 
ing sections  of  the  statute,  the  officers  are  stated  to  whom  application  may  be  made  for  such  ex- 
amination,— what  proof  shall  be  produced  to  such  officer  as  the  foundation  of  an  order  for  exami- 
nation — and  the  proceedings  to  be  had  thereon ;  but  although  the  order  must  be  served  upon  the 
opposite  party,  the  statute  does  not  require  a  previous  notice  of  the  application.  There  seems  to 
be  an  opinion  that  the  statute  applies  to  proceedings  pending  in  Chancery ;  but  some  part  of  its 
phraseology  militates  against  that  idea  ;  nor  is  the  necessity  apparent,  this  court  having  ample 
power  to  act  without  legislative  I 
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*Attwood  v.  Banks.    .  [#192| 

1839;  December  23. 

Injunction  granted  to  restrain  a  party  from  taking  proceedings  under  the  1  &  2  Vict.  c.  110,  s.  8, 
by  means  whereof  an  act  of  bankruptcy  might  be  deemed  to  have  been  committed  by,  or  9,  fiat 
of  bankruptcy  issue  against  the  plaintiff. 

Partners  being  indebted  to  their  bankers,  it  was  agreed  between  them  that  one  should  retire,  thai 
the  assets  should  be  transferred  to  the  continuing  partners,  who  were  to  take  upon  themselves 
the  partnership  liabilities,  and  that  the  bankers  should  release  the  retiring  partner  from  his 
liability.  The  bankers  signed  a  memorandum  acceding  to  the  agreement,  and  having  after- 
wards attempted,  by  means  of  the  debt,  to  make  the  retiring  partner  a  bankrupt,  they  were  re* 
strained  from  so  doing  by  an  injunction. 

The  plaintiff  carried  on  business  as  a  glass  manufacturer  in  partnership 
with  the  defendant  Hart,  and  he  also  carried  on  business  as  an  alkali  and 
soap  manufacturer  in  partnership  with  the  defendants  Tulk  and  Banks. 
Articles  of  partnership  between  them  had  been  prepared  but  not  executed. 

The  partnerships  became  indebted  to  their  bankers,  Messrs.  Ridley  &  Co., 
(who  were  also  defendants,)  to  the  extent  of  33,000/.,  which  was  secured  by- 
mortgages,  bonds  and  policies.  The  partners  did  not  agree  amongst  them- 
selves, and  an  arrangement  was  made,  which  appeared  to  have  been  brought 
about  by  the  bankers  themselves,  whereby  the  plaintiff  was  to  retire  from  the 
two  firms  on  the  27th  of  April,  1839 ;  and  the  plaintiff  and  the  defendants 
Hart,  Tulk  and  Banks,  entered  into  an  agreement,  by  which  it  was  stipulated 
that  the  partnership  should  be  dissolved,  that  the  partnershij^property  of 
the  alkali  and  soap  works  should  be  transferred  to  Tulk,  and  of  the  glass 
works  to  Hart;  "that  all  accounts  and  reckonings  by  and  between  the 
parties,  including  Banks,  should  be  considered  as  settled  and  adjusted ;  and 
that  mutual  releases  should  be  given ;  that  the  continuing  parties  should  pay 
off,  in  due  course,  all  joint  debts,  and  discharge  all  joint  liabilities  and  de- 
mands, actions,  suits  and  legal  proceedings  against  the  firms  or  the 
partners  or  any  of  them  in  respect  thereof,  as  the  *same  appeared  by  [*193] 
the  books  of  the  said  partnership,  or  in  such  cases  as  where  the  ac- 
counts were  not  yet  delivered :  and  to  release  and  guarantee  the  plaintiff 
therefrom ;"  and  it  was  further  stipulated  as  follows : — "  The  bankers,  at  the 
end  of  three  months  from  the  date  hereof,  to  release  the  said  Attwood  (the 
plaintiff)  from  all  liability  on  account  of  the  debts  due  to  them,  including 
the  mortgages,  bonds  and  assignments  of  life  policies." 

Messrs.  Ridley  &  Co.,  who  had  united  themselves  in  business  with  a 
district  bank,  assented  to  the  agreement  of  the  27th  of  April,  1829,  and  one  of 
the  partners  of  the  firm  of  Ridley  &  Co.  signed  a  memorandum  thereon, 
acceding  to  and  confirming  the  agreement  so  far  as  they  and  the  district 
bank  were  concerned. 

Differences  arose,  not  only  as  to  what  was  to  be  considered  partnership 
property  to  be  transferred  to  the  continuing  partners  under  this  agreement, 
but  also  with  respect  to  the  partnership  liabilities,  and  in  September,  1839, 
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the  plaintiff  filed  his  bill  for  the  specific  performance  of  the  agreement  of  the 
27  th  of  April,  1839. 

In  the  month  of  November  following  the  bankers,  notwithstanding  their 
assent  to  and  confirmation  of  the  agreement,  took  proceedings  under  the 
statute  for  the  abolition  of  imprisonment  for  debt,(a)  to  make  the  plaintiff  and 
his  copartners  bankrupts,  and  accordingly  they  filed  an  affidavit  of  debt,  and 
served  the  plaintiff  with  a  copy  of  the  affidavit  and  with  notice  requiring 
immediate  payment  of  such  debt.    The  effect  of  this  was,  that  if  plaintiff 
did  not,  within  twenty-one  days,  pay  or  secure  the  debt,  or  give  such 
[*194J    security  as  a  'commissioner  of  the  Court  of  Bankruptcy  should  ap- 
prove of  to  pay  or  to  render  himself  into  custody,  he  would  have 
been  deemed  to  have  committed  an  act  of  bankruptcy  on  the  22d  day  after 
service.    In  consequence  of  this  the  plaintiff  filed  a  supplemental  bill  against 
the  bankers,  the  district  bank  and  his  three  former  partners,  praying  an  in- 
junction to  restrain  the  bankers  from  doing  any  act,  &c,  whereby  or  by  rea- 
son or  means  whereof  the  notices,  affidavits  and  other  proceedings  in  the 
supplemental  bill  mentioned,  on  the  non-payment  of  the  debt,  or  not  securing 
the  same  might  be  or  be  brought  forward  against  the  plaintiff  as  the  means 
or  proof,  or  in  or  towards  the  proof,  of  his  having  committed  or  being,  under 
or  in  reference  to  the  provisions  of  the  act  of  parliament  mentioned,  deemed 
to  have  committed  an  act  of  bankruptcy. 

Mr.  Pemberton,  Mr.   Oirdlestone  and  Mr.  Simpson  for  the  plaintiff: — 
The  bankers  having  concurred  in  and  confirmed  the  agreement,  and  hav- 
ing thereby9  undertaken  to  release  the  plaintiff  from  all  liability,  it  is  most 
unequitable  in  them  to  take  advantage  of  the  debt  which  they  have  agreed 
to  release,  in  such  a  way  as  to  cause  the  plaintiff  to  be  made  a  bankrupt 
thereon,  especially  as  on  the  faith  of  the  agreement  the  plaintiff  has  given  up 
all  right  to  the  partnership  assets,  out  of  which  the  payment  ought  to  be 
made.    If  the  plaintiff  does  not  find  security  for  the  whole  debt,  which,  from 
its  great  amount,  it  will  be  very  difficult  to  do,  then  by  the  terms  of  the  act 
of  parliament  he  will  be  considered  to  have  committed  an  act  of  bankruptcy, 
and  any  other  creditor  may  then  take  advantage  of  it ;  the  Court  of  Bank- 
ruptcy would  then  have  no  jurisdiction  to  interfere  and  prevent 
[*195]    a  commission  issuing  on  the  ground  of  *there  being  no  debt,  ex  parte 
Lanchester  ;(6)  this  would  work  an  irreparable  injury  to  the  plaintiff, 
which  this  court  should  prevent  by  injunction.   That  it  has  jurisdiction  appears 
from  the  cases  of  Beckford  v.  Kemble^c)  where  the  court  restrained  a  mort- 
gagee from  proceeding  in  the  courts  in  Jamaica  to  a  foreclosure,  and  Gas- 
coyne  v.  Chandler,(d)  where  an  injunction  was  granted  to  restrain  proceed- 
ings in  the  Ecclesiastical  Court,  to  set  aside  a  will  contrary  to  an  agreement 
between  the  parties. 

(a)  1  &  2  Vict.  c.  110,  i.  8.  (b)  17  Ves.  512,  and  1  Rose4  220. 

(c)  1  Sim  &  Stu.  7.  (</)  3  Swan.  418,  n. 
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Mr.  Kindersley  and  Mr.  Gordon,  contra,  contended  that  this  court  had  no 
jurisdiction  to  entertain  an  application  of  this  description,  and  that  no  in- 
stance could  be  adduced  of  this  court  having  by  injunction  interfered  with  the 
issuing  of  a  commission  of  bankruptcy.  That  the  Court  of  Bankruptcy,  as 
constituted  by  the  I  <fc  2  W.  4,  c.  56,  was  "a  court  of  law  and  equity,"(a) 
and  was  therefore  fully  capable  of  doing  justice  between  the  parties,  and  of 
taking  into  consideration  the  equitable  grounds  of  objection  here  suggested 
by  the  plaintiff,  and  if  there  appeared  to  be  no  debt  that  court  would  interfere 
and  prevent  an  adjudication,  as  in  the  case  of  ex  parte  Fletcher.{b) 

That  this  court  would  not  restrain  proceedings  in  an&ther  court  of  equity 
where  it  was  shown  that  the  latter  had  full  jurisdiction  and  the  means  of 
doing  justice  between  the  parties.  [The  Master  op  the  Rolls.  Not 
long  since  I  myself  had  occasion  to  grant  an  injunction  to  restrain 
proceedings  in  the  equity  *exchequer(c) I  They  further  contended  [#196] 
that  there  appeared  no  sufficient  consideration  for  the  agreement,  and 
that  the  bankers  were  justified  in  obtaining  security  for  their  debt. 

Mr.  Pemberton,  in  reply. 

The  Master  of  the  Rolls  : — This  is  undoubtedly  an  application  of 
the  first  impression,  and  it  must  necessarily  be  so,  because  the  mode  of  pro- 
ceeding which  is  here  complained  of  was  first  sanctioned  by  the  act  which 
very  recently  passed  for  abolishing  imprisonment  for  debt  in  certain  cases. 

It  is  clear  that  the  agreement  which  seems  to  have  been  entered  into  be- 
tween the  plaintiff  and  his  partners  was  not,  of  itself,  a  sufficient  protection 
to  him,  because,  whatever  his  partners  might  agree  to,  they  could  not  exone- 
rate him  from  the  demands  which  the  creditors  of  the  concern  had  against 
all  the  partners  individually,  and  therefore  it  was,  that  before  this  agreement 
could  be  finally  concluded  application  was  made  to  the  bankers  ;  they  quite 
concurred  with  the  plaintiffs  partners  in  the  course  intended  to  be  pursued  ; 
and  they  signed  a  memorandum  indorsed  on  the  agreement  in  these  words  : 
— "We  accede  to  and  confirm  this  arrangement,  so  far  as  we  and  the  district 
bank  is  concerned."  The  bankers  having  confirmed  the  agreement, 
it  then  appeared  safe  enough  for  the  plaintiff  to  act  upon  it ;  and  #he  [#197] 
thereupon  relinquished  the  possession  of  the  partnership  property  to 
the  continuing  partners  and  retired ;  if  no  dispute  had  afterwards  arisen 
among  the  partners  there  would  probably  have  been  no  question  with  the 

bankers. 
It  appears,  however,  that  after  this  agreement  had  been  signed  differences 

arose  between  the  partners ;  and  in  the  month  of  September,  1839,  the  plain- 
tiff filed  his  bill  for  a  specific  performance  of  the  agreement,  and  offering  of 

(a)  Sect.  I. 

(6)  2  Doa.    &  Ch.  90  ;.and  see  Ex  parte  Foster,  1  Rose,  49,  and  Ex  parte  Proeton,  1  Rose,  259. 

\c)  Boulter  v.  Boulter y  Rolls,  7  and  12  Dec.  1838,  in  which,  there  being  a  suit  in  this  court 
involving  mortgaged  property,  a  mortgagee  had  assented  to  a  sale  ;  and  there  being  some  delay  in 
the  proceedings,  he  afterwards  filed  a  foreclosure  bill  in  the  Exchequer,  which  the  Master  of  the 
Rolls,  after  argument,  restrained  him  from  prosecuting. 

Vol.  II.  16 


199  CASES  IN  CHANCERY. 


1839.— Attwood  t.  Banks. 


course  to  do  every  thing  that  remained  on  his  part  to  be  done,  to  give  up  all 
his  claim  to  the  partnership  property,  and  calling  on  the  continuing  partners 
to  exonerate  him  from  all  the  partnership  liabilities. 

Very  shortly  after  this  Messrs.  Ridley  &  Company  seem  to  have  thought 
that  they  might  act  just  as  if  they  had  never  confirmed  this  agreement  be- 
tween the  partners,  and  that  they  were  entitled  to  treat  Mr.  Attwood  as  their 
creditor,  in  the  same  way  as  if  they  had  never  agreed  to  exonerate  him  and 
to  accept  the  liability  of  the  continuing  partners.  Accordingly  they  take 
these  proceedings  against  him  with  a  view  of  making  or  procuring  Mr.  Att- 
wood to  be  made  a  bankrupt,  upon  the  footing  of  the  debt  comprised  in  the 
agreement  which  they  had  confirmed,  and  by  which  the  other  partners  agreed 
to  exonerate  him;  the  consequence  was  that  this  supplemental  bill  was  filed, 
praying  'that  they  might  be  restrained  from  that  course  of  proceeding.  To 
this  bill,  the  bankers  and  Mr.  Tulk  and  Mr.  Banks,  who  were  partners,  and 
Mr.  Hart,  a  partner  with  Mr.  Attwood  in  the  other  firm,  were  made  parties : 
they  have  filed  demurrers,  and  demurrers  have  been  filed  on  the  part  of  per- 
sons representing  the  district  bank.  I  do  not,  however,  think  that  these  de- 
murrers can  be  sustained  for  want  of  equity,  or  on  the  ground  of  mul- 
[#198]  tifariotisness,  or  on  any  grouiyl  'whatever,  unless  they  can  be  sus- 
tained upon  this,  that  this  court  has  no  jurisdiction  to  interfere.  I 
think  the  whole  statement  of  the  facts  shows  that  an  unjust  attempt  is  made 
to  use  that  debt  in  violation  of  the  agreement ;  and,  therefore,  the  motion,  as 
well  as  the  demurrers,  depends  on  the  single  question  whether  this  court  has 
jurisdiction. 

When  new  modes  of  proceeding  are  introduced  into  courts  of  justice,  it 
usually  happens  that  attempts  are  made  to  take  advantage  of  them  and  to 
apply  them  in  a  way  very  different  from  what  was  intended ;  in  short,  a  new 
weapon,— a  new  power  is  put  into  the  hands  of  persons  who,  when  they  find 
they  can  do  so,  are  inclined  to  make  an  improper  use  of  it.  Every  attempt 
of  that  sort  must  necessarily  give  rise  to  an  application  of  the  first  impression 
in  courts  of  equity  ;  fortunately,  however,  courts  of  equity  act  on  general 
principles,  and  if  they  find  parties  taking  an  unfair  advantage  of  such  new 
proceedings,  this  court  will  interpose  the  jurisdiction  which  it  undoubtedly 
possesses,  and  prevent  that  unconscionable  mode  of  proceeding. 

Here  the  bankers  have  agreed  to  accept  other  persons  as  their  debtors,  and 
by  that  agreement  the  plaintiff  has  been  induced  to  give  up  his  share  in  the 
partnership  property,  and  to  transfer  it  to  the  separate  possession  of  those 
who  were  to  sustain  the  liability  :  in  short,  he  has  been  induced  by  the  act 
of  the  bankers  themselves  to  denude  himself  of  the  means  of  payment,  and  to 
place  those  very  means  in  other  hands.  Is  it  not  against  conscience  for  those 
who  have  induced  him  to  do  so  to  proceed  against  hirq  in  that  unprotected 
state,  and  to  demand  against  him  the  same  right  as  if  they  had  never  caused 
him  to  adopt  that  course  of  proceeding  ?  I  cannot  doubt  but  that 
[•199]    this  is  an  unequitable  proceeding.    It  *is  said,  however,  on  the  part 
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of  the  defendants,  that  this  court  ought  not  to  exercise  a  jurisdiction 
because  the  Court  of  Bankruptcy  has  jurisdiction.  I  was  much  surprised  at 
the  way  in  which  that  argument  was  conducted.  It  seems  to  be  conceded, 
that  the  Court  of  Bankruptcy,  in  the  present  state  of  things,  has  no  power 
whatever  to  interfere ;  the  only  thing  the  Court  of  Bankruptcy  can  do,  is  to 
determine  the  security  to  be  given  for  answering  any  sum  which  may  be  re- 
covered in  an  action  :  the  Court  of  Bankruptcy  has  not,  in  the  present  state 
of  things,  any  jurisdiction  beyond  that.  But  then  it  is  said, "  Let  this  matter 
go  on, — let  these  parties  proceed, — let  them  avail  themselves  of  this  particular 
debt,  from  which  they  agreed  to  exonerate  the  plaintiff,  so  far  as  to  sue  out  a 
fiat  in  bankruptcy,  and  then  the  commissioners  will  have  jurisdiction  to  de- 
termine whether  there  is  a  valid  or  sufficient  petitioning  creditor's  debt." 
True,  that  after  the  fiat  is  issued  they  may  have  power  to  consider  as  to  the 
validity  of  the  debt;  but  is  that  a  reason  why  the  parties  should  be  allowed 
to  proceed  on  this  debt  so  far  as  to  sue  out  the  fiat  ?  I  concur  in  the  other 
argument  which  has  been  used,  that  there  never  was  an  instance  of  an  appli- 
cation of  this  kind  before ;  there  could  not  have  such  a  thing  before  as  an 
application  to  a  court  of  equity  to  prevent  a  party  suing  out  a  fiat  in  bank- 
ruptcy, nor  do  I  think  any  injunction  for  that  purpose  could  be  granted. 
The  only  question  is,  whether  the  court  has  jurisdiction  to  say  that  these 
parties,  having  entered  into  this  agreement  with  respect  to  this  particular 
debt,  are  afterwards  entitled  to  use  it  for  the  purpose  of  proceeding  to  take 
out  a  fiat  of  bankruptcy  against  the  plaintiff.  I  have  no  doubt  in  my  mind 
as  to  the  jurisdiction  of  the  court  to  interfere  ;  if  there  is  any  difficulty  it  is 
in  framing  the  particular  order.  The  words  ought  to  be,  to  the  effect 
of  restraining  the  parties  from  adopting  any  proceeding  *whereby,  or  [*200] 
in  consequence  whereof,  Mr.  Attwood  may  be  deemed  under  the  pro- 
visions  of  that  act  of  parliament  to  have  committed  an  act  of  bankruptcy  by 
not  giving  security  for  this  particular  debt :  that  is  the  only  protection  the 
plaintiff  is  entitled  to.  If  the  proceeding  which  has  already  taken  place  is  to 
be  deemed  an  act  of  bankruptcy  to  support  a  fiat  issued  by  any  other  person, 
1  cannot  protect  the  plaintiff  from  it.  As  to  the  demurrers,  they  must  be 
overruIed.(a)[l] 

(a)  Extract  of  Order  : — Injunction  against  Sir  M.  W.  Ridley  &  Co.,  "  to  restrain  them  and 
their  agents  from  taking  or  prosecuting  any  proceeding,  or  doing  any  act  by  means  or  in  conse- 
qence  whereof  an  act  of  bankruptcy  may  b*  deemed  to  have  been  committed,  or  a  fiat  of  bankrupt- 
cy may  be  issued  against  the  plaintiff  in  respect  of  the  debt"  in  the  bill  mentioned,  until  further 
order. 

[1]  Vide  Perry  r.  Walker,  1  Yo.  &  Coll.  C.  C.  672. 
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Bamforb  v.  Watts. 


1840;  March  30, 31 

Where  a  party  is  served  with  a  petition  or  notice  of  motion,  he  is  not  bound  to  take  upon  him- 
self the  responsibility  of  deciding  whether  his  interest  in  the  matter  is  such  as  to  render  it  un- 
necessary for  him  to  appear ;  and  he  will  not  be  deprived  of  the  costs  of  hit  appearance,  on  the 
ground  that  he  is  not  interested  in  the  matter. 

A  promise  by  a  party  to  make  no  opposition  to  au  application  intended  to  be  made  by  another  is 
not,  of  itself,  a  sufficient  ground  for  refusing  him  the  costs  of  his  appearance. 

This  was  a  petition  for  payment  out  of  court,  in  discharge  of  debts  of 
the  testator,  of  funds  which  were  the  produce  of  sales  under  the  court :  the 
money  had  been  paid  into  court  by  the  purchaser,  but  the  purchase  had  not 
been  completed- 

The  solicitors  of  the  purchaser  before  the  petition  had  been  presented,  had 
stated  that  they  had  no  objection  to  the  purchase  money  being  paid  out ;  and 
that  they  would  not  oppose  any  application  made  by  the  plaintiff  for  that 
purpose.  After  the  service  of  the  petition  on  them,  they  stated  that  it  was 
their  intention  to  instruct  counsel  to  appear  on  the  petition,  whereupon 
f*202]  *tlie  plaintiff's  sDlicitor  "  remonstrated  against  their  so  doing,  and 
expressly  stated  to  them,  that  if  they  did  appear  upon  the  petition, 
it  would  only  be  at  their  own  expense,  as  there  was  do  reason  for  their  doing 
so." 

At  the  hearing  of  the  petition, 

Mr.  Faber  appeared  for  the  purchaser  and  made  no  opposition,  but  asked 
for  the  costs  of  the  purchaser's  appearance. 

Mr.  StintoTL,  contra,  for  the  petitioner,  contended  that  the  purchaser  ought 
to  be  at  the  expense  of  the  appearance  as  it  was  quite  unnecessary,  for  having 
expressly  stated  that  no  opposition  was  intended,  the  purchaser  had  no 
longer  any  interest  in  the  matter  of  the  motion ;  that  he  ought  not  to  have 
appeared,  but  should  have  allowed  the  prayer  of  the  petition  to  have  been 
been  granted  on  affidavit  of  service. 
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1840.— Holden  v.  Kynaston. 


The  Master  op  the  R<5lls  : — The  rule  of  the  court  on  this  point  has 
varied  (a)  Sir  Thomas  Plumer  said  that  he  would  not  allow  the  costs  of  an 
appearance  where  the  party,  though  served,  was  not  interested  in  the  matter, 
and  he  acted  on  that  opinion.  The  rule,  however,  has  been  very  different 
since  his  time,  and  it  has  been  considered  that  where  a  party  is  served  with 
a  petition  or  notice  of  motion  he  is  not  bound  to  take  upon  himself  the  re- 
sponsibility of  deciding  whether  his  interest  in  the  matter  is  such  as  to  ren- 
der it  unnecessary  for  him  to  appear ;  instances  have  occurred  where  par- 
ties have  been  greatly  prejudiced  by  their  solicitors  taking  upon 
themselves  that  'responsibility.  The  rule  of  Sir  T.  Plumer  has  [*203] 
been  deviated  from,  and  it  is  now  settled  that  where  a  party  is  serv- 
ed with  a  petition  or  motion,  and  he  appears  and  makes  no  opposition,  he 
will  notwithstanding  be  considered  as  entitled  to  appear,  and  if  there  has 
been  no  improper  conduct  on  his  part  to  have  the  costs  of  his  appearance. 

In  this  case  it  is  said  that  the  purchaser  did  not  intend  to  make  any  opposi- 
tion to  the  application,  which,  it  must  be  observed,  is  very  different  from  say- 
ing he  would  not  appear ;  although  he  said  he  would  make  no  opposition, 
yet  he  expressly  stated  his  intention  to  appear. 

I  must,  therefore,  read  over  the  affidavits,  the  only  thing  for  me  to  consider 
being,  whether  there  are  any  grounds  to  make  this  an  exception  to  the  gene- 
ral rule. 


March  31. — The  Master  op  the  Rolls  said  he  had  read  the  affidavits, 
and  though  he  did  not  approve  of  the  conduct  of  the  purchaser,  yet  that  the 
facts  were  not  strong  enough  to  deprive  him  of  his  costs. 


'Holdev  and  Mellersh  v.  Kynaston.  [*204] 

1840:  March  9. 

Where  a  debt  is  claimed  er  a  demand  made  in  a  suit,  and  the  defendant,  admitting  hie  liability, 
offers  to  pay  the  debt  or  comply  with  the  demand  and  to  put  the  plaintiff  in  the  same  situation 
as  he  wonld  have  been  in  if  the  liability  had  been  satisfied  without  suit,  the  court,  on  motion, 
will  stay  all  further  proceedings. 

Proceedings  in  a  creditor's  suit  stayed  as  against  some  defendants  on  payment  of  one  of  the  plain- 
tiftV  debts,  on  which  alone  the  defendants  applying  were  liable,  and,  under  very  special  circum- 
stances, without  costs. 

The  intestate  was  indebted  to  the  plaintiff  Holden  in  the  sum  of  150/. 
which  was  secured  by  the  joint  and  several  promissory  note  of  the  intestate 
and  of  the  defendants  Davis  and  Channel!.  He  was  also  indebted  to  the 
plaintiff  Mellersh  upon  another  promissory  note,  on  which  Bridges,  another 
defendant,  was  jointly  liable 

(a)  See  Templeman  v.  Warrington  and  Heritage  v.  Aikin,  1  Jafu  &.  W.  377 ;  Oarey  v.  Whit, 
ting  ham,  1  Turn.  &.  R.  405. 
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After  the  intestate's  death,  Holdeu  and  Melleivh  filed  ihis  bill,  on  behalf  of 
themselves  and  all  other  the  creditors  of  the  intestate,  for  the  administration 
of  his  estate ;  to  this  bill  the  administrator  of  the  intestate,  and  Davis,  Chan- 
Dell  and  Bridges,  were  made  defendants. 

No.  demand  had  been  made,  previous  to  the  institution  of  the  suit,  on  Davis 
and  Channeli  for  payment  of  the  amount  due  on  their  promissory  note,  and 
shortly  after  the  bill  had  been  filed,  and  before  Davis  and  Channeli  had  ap- 
peared, an  offer  of  payment  had  been  made  by  them,  which  was  refused  ;  on 
the  10th  of  January,  1840,  an  oflfer  was  also  made  to  pay  the  amount  with 
costs,  which  not  being  accepted,  notice  of  motion  was  given  on  the  28th  of 
January,  by  Davis  and  Channeli,  that  upon  payment  by  them  to  the  plaintiff 
Holden,  of  the  sum  of  150/.  and  interest,  the  bill  might  be  dismissed  as  against 
them. 

Pending  the  proceedings  in  this  suit  a  decree  had  been  obtained  in  another 
creditor's  suit  for  the  administration  of  the  intestate's  estate,  in  which, 
[*205]    as  was  *stated,  a  part  of  the  testator's  assets  had  been  paid  into 
court. 

Mr.  Bethell,  in  support  of  the  motion,  cited  Pembcrton  v.  Topham.(a) 

Mr.  Pemberton,  contra : — The  motion  is  irregular,  asking  on  the  part  of 
"some  of  several  defendants  that  the  bill  may  be  dismissed ;  at  the  utmost, 
proceedings  alone  can  be  stayed.  There  will  be  difficulty  too  in  discharging 
one  of  the  debts  on  which  the  suit  is  founded  ;  besides  which  the  representa- 
tives of  the  intestate,  who  are  jointly  liable  with  Davis  and  Channeli,  are  not 
present,  and  regard  must  be  had  to  the  equities  between  the  three  persons 
jointly  liable. 

The  Master  op  the  Rolls  : — This  suit,  so  far  as  it  related  to  the  ad- 
ministration of  the  estate  of  the  intestate  and  to  obtaining  payment  out  of 
the  assets,  seems  to  have  been  properly  enough  instituted,  at  least  there  is 
nothing  now  before  the  court  in  any  way  to  impeach  it. 

The  two  defendants,  on  whose  behalf  the  present  motion  is  made,  having, 
before  they  had  appeared,  heard  that  they  had  been  made  parties  to  the  suit 
and  knowing  themselves  to  be  liable  to  the  payment  of  this  debt,  made  an 
offer  to  the  plaintiff  to  discharge  it.  Nothing  could  be  more  proper  than  that 
proceeding, — it  is  certainly  one  which  is  in  every  way  to  be  encouraged.  The 
offer  was  made,  but  was  not  accepted.  There  might  have  been  some 
[*206]  reason  for  hesitating  in  accepting  the  *offer,  since  it  was  a  proposal  to 
pay  one  of  the  two  debts  upon  which  the  suit  was  brought,  and  it 
was  made  by  two  parties  in  the  absence  of  the  third,  who  was  jointly  liable  ; 
hence  there  might  have  been  some  ground  for  inquiry  and  consideration  be- 
fore that  offer  was  accepted ;  but  with  regard  to  the  equities  between  the 
parties,  I  do  not  see  that  the  plaintiff  had  any  reason  to  trouble  himself  about 
them. 

(«)  1  Bcavan,  316. 
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This  offer  being  refused,  these  defendants  make  this  application  to  the 
court  upon  the  subject.  I  confess  I  think  that  where  a  debt  is  claimed  or 
demand  made  in  a  suit,  and  the  defendunt,  admitting  his  liability,  offers  to 
pay  the  debt  or  comply  with  the  demand,  and  to  put  the  plaintiff  in  the  same 
situation  as  he  would  have  been  in  if  that  liability  had  been  satisfied  without 
a  suit,  it  is  the  bounden  duty  of  this  court  to  put  a  stop  .to  any  further 
proceedings;  and  I  shall  never  hesitate  unless,  I  am  controlled  by  higher 
authority,  to  comply  with  an  application  of  that  sort.  The  question  which 
1  have  now  to  consider  here  is,  how  the  parties  are  to  be  put  in  the  same 
situation,  or  as  nearly  as  may  be  in  the  same  situation.  It  seems  (hat  whilst 
these  proceedings  have  been  going  on  another  suit  has  been  instituted,  and 
a  decree  obtained  for  the  same  purpose.  Now  if  this  suit  was  rightly  insti- 
tuted, which  I  think  was  the  case;  and  yet  as  against  the  defendants  who 
now  make  the  application  it  ought  to  be  stopped,  then,  although  it  is  not  the 
duty  of  the  defendants  to  pay  the  costs,  because  in  the  first  instance  they 
were  ready  to  perform  their  duty,  yet  as  one  of  the  plaintiffs  has  still  a  de- 
mand unsatisfied,  and  will  be  obliged  to  go  in  in  the  other  suit,  the  costs  of 
the  proceedings  in  this  suit  ought  to  be  satisfied  in  the  other. 

'What  £  conceive  to  be  the  justice  between  these  parties  is,  that  the  [#207] 
defendants  should  pay. to  the  plaintiff,  to  whom  the  debt  is  owing, 
the  amount  due  to  him ;  that  the  proceedings  in  this  cause  should  be  al- 
together stayed ;  that  the  plaintiff  whose  demand  is  unsatisfied  should  be 
allowed  to  go  in  under  the  decree  in  the  other  suit ;  and  that  the  costs  of  this 
cause  which  have  been  hitherto  incurred  should  be  paid  out  of  the  assets 
realized  in  the  other  suit.  I  think,  also,  that  the  costs  of  this  motion  should 
be  paid  by  the  plaintiff,  and  be  added  to  those  costs  of  the  suit,  and  be  paid 
out  of  the  assets  in  the  other  suit.  [Mr.  Pcmberton.  The  costs  of  this 
motion  are  not  asked  in  the  notice.]  My  opinion  is,  that  your  client  ought  to 
be  saved  from  any  costs  properly  incurred  in  this  suit,  but  I  cannot  direct 
the  parties  making  this  application  to  pay  them.  If  I  cannot  make  any 
general  order,  what  I  must  order  is  this,  that  the  sum  due  be  paid,  and  that 
all  further  proceedings  in  this  cause  be  stayed  as  against  these  defendants.(a) 

(a)  The  order  as  drawn  up  merely  ordered  the  defendants  to  pay  within  ten  days  to  Holden, 
and  that  Holden  should  accept  the  1502.  and  interest ;  and  upon  such  payment  all  further  proceed* 
ings  in  this  suit  against  Davis  and  Channell  be  stayed.     Nothing  was  said  as  to  costs. 


209  CASES  IN  CHANCERY. 


1840.— Wedderburn  t.  Wedderburn. 


[208]  *Wedderburn  v.  Wedderburn. 

1840 :  January  23. 

After  decree  the  court  has  jurisdiction,  at  the  instance  of  a  defendant,  to  enjoin  the  plaintiff  from 

proceeding  in  another  court  in  respect  of  the  same  matter. 
After  decree  here,  the  plaintiff  cannot,  except  by  leave  of  the  court,  proceed  in  another  court  in 

respect  of  the  same  matter,  even  though  such  proceedings  are  merely  auxiliary. 

This  suit  was  instituted  by  persons  beneficially  entitled  to  the  estate  of 
David  Webster,  against  his  surviving  partners  and  persons  who  had  succeeded 
them  in  the  business,  and  it  sought  to  participate  in  the  profits  which  had 
been  made  in  the  partnership  business,  from  the  death  of  David  Webster  in 
1801  to  the  present  time. 

The  case  was  heard  by  the  Master  of  the  Rolls,  and  a  decree  was  then 
made  for  the  plaintiffs,(a)  which  was  afterwards  affirmed  by  the  Lord  Chan- 
cellor on  appeal.(i) 

While  the  parties  were  taking  the  necessary  accounts  under  the  decree  in 
the  Master's  office,  the  plaintiffs  commenced  proceedings  in  the  Court  of  Ses- 
sion in  Scotland  against  several  of  the  defendants,  who  had  heritable  property 
there;  the  object  of  which  was  to  obtain  the  Scotch  process  of  inhibition  and 
arrestment,  by  which,  as  was  stated,  in  a  very  early^tage  of  a  suit,  the  pur- 
suer acquires  a  lien  upon  all  the  heritable  property  of  the  defendant  for  what- 
ever he  may  eventually  recover ;  and  the  process  being  recorded  operates  as 
notice  to  all  future  purchasers  and  mortgagees,  so  that  in  effect  the  defendant, 
from  the  commencement  of  the  suit,  is  restrained  from  dealiug  with  his 
property. 

The  Scotch  summons  stated  the  partnership,  and  the  different  circum- 
stances mentioned  in  this  suit,  and  the  proceedings  and  decree  there- 
[*209]    in  ;  it  also  stated  that  #the  share  of  profits  belonging  to  the  estate  of 
David  Webster  from  180 L  to  1836  amounted  to  462,076/.;  and  it 
showed  clearly  that  the  proceedings  were  in  respect  of  the  same  demands  as 
were  the  subject  of  the  suit  here. 

It  was  now  moved  on  the  part  of  the  defendants,  that  the  plaintiffs  might 
be  restrained  by  injunction  from  prosecuting  the  suits  or  actions  in  Scotland 
or  any  other  suits  or  actions. 

Mr.  Kindersley  and  Mr.  Colvile,  for  the  motion : — It  will  be  objected 
on  the  part  of  the  plaintiffs,  that  this  is  a  motion  for  an  injunction 
made  on  the  part  of  the  defendants ;  and  that,  on  the  authority  of  Brown 
v.  Newall^c)  such  an  application  is  not  regular.  There  are,  however, 
many  authorities  which  show  that  the  court  will  grant  an  injunction 
against  a  plaintiff,  where  the  circumstances  are  such  as  to  render  such  a  step 
proper,  and  especially  after  decree  ;  Mocker  v.  Reed,(d)  Wilson  v.  Wether- 

(a)  2  Keen,  722.  (6)  4  Mylne  &  C.  41. 

(d)  2  Mylne  &C.  558.  (e)  1  Ball.  &  B.  318. 
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herd,(a)  Booth  v.  Leycester}(b)  Edgecombe  v.  Carpenter  ;(c)  in  addition  to 
this,  the  decree  here  is  for  an  account  which  enures  to  the  benefit  of  the  de- 
fendants, who  then  become  active  parties  in  the  suit.  The  only  question  is, 
whether  this  is  or  is  not  a  proper  case  for  the  interposition  of  the  court. 
It  is  an  established  rule  that  a  plaintiff  will  not  be  allowed  to  take  proceed- 
ings in  this  and  another  court  at  the  same  time  for  the  same  demand,  and  it 
matters  not  whether  the  other  court  be  English  or  foreign ;  Pieters  v.  Thomp- 
son^) in  which  a  plaintiff  was  suing  in  this  court,  and  in  one  of  the 
judiciary  courts  *at  Amsterdam.  Before  decree  a  defendant  has  an  [*210] 
easy  remedy ;  he  may  obtain  an  order  that  the  plaintiff  may  be  put 
to  his  election,(e)  which  order  stays  proceedings  in  both  courts  \{jg)  but  after 
decree,  a  defendant  of  necessity  loses  the  benefit  of  this  order,  because  the 
plaintiff  has  already  made  his  election,  and  the  decree  has  already  decided  the 
question  between  the  parties;  the  plaintiff  can  then  carry  his  case  to  another 
tribunal  only  by  special  leave  of  the  court,  first  obtained  for  that  purpose. 

There  is  distinct  authority  for  this  application  in  Mocher  v.  Reed.  There, 
after  a  decree  for  an  account,  the  plaintiff  proceeding  at  law  for  the  same 
matter,  was,  at  the  instance  of  the  defendant,  restrained  by  injunction ;  Lord 
Manners  observing,  "  After  the  plaintiff  has  obtained  a  decree  to  account,  he 
is  not  at  liberty  to  dismiss  the  bill ;  having  got  the  relief  he  prayed,  his  elec- 
tion is  made,  and  he  cannot  afterwards  proceed  at  law ;  besides,  how  utterly 
inconsistent  with  the  ends  of  justice  it  would  be  to  permit  him  to  proceed  in 
this  court  and  at  law  at  the  same  time  for  the  same  demand ;  for  the  jury  may 
find  a  verdict  one  way,  and  the  Master  make  a  report  a  different  way,  which 
would  occasion  such  a  clashing  of  jurisdiction  as  never  could  be  endured." 

This  course  was  followed  in  Wilson  v.  Wetherherd.  After  a  decree  to 
account,  an  injunction  was  granted,  on  the  application  of  the  defendant,  to 
restrain  the  plaintiff  from  proceeding  at  law  in  an  action  commenced  by  him 
pending  the  suit  in  equity. 

The  same  principle  was  acted  on  in  this  court,  in  Booth  v.  Ley- 
cester,  which  was  afterwards  affirmed  by  the  Lord  •Chancellor ;  and    [#21l] 
there  the  plaintiff  was  restrained  from  prosecuting  proceedings  against 
the  defendant  in  Ireland.    So  in  Harrison  v.  Gfurney.(h)    The  latter  case 
and  Lord  Portarlington  v.  Soidby,(i)  and  Bunbury  v.  Bunbury^k)  show 
that  the  court  has  jurisdiction  to  restrain  proceedings  in  a  foreign  court. [1] 

(«)  2  Mer.406.  (fr)  1  Keen,  579,  and  3  Mylne  k.  C.  459.  (c)  1  Beavan,  171. 

.    (d)  Cooper,  394.  (e)  See  1st  General  Order,  (9th  May,  1839,)  1  Beavan,  ix. 

(g)  See  Carwickv.  Young ;  2  Swan.  243.  (A)  1  Jacob  <St  W.  563. 

(0  3  Myl.  &.  K.  104.  (*)  1  Beavan,  318. 

[1]  Vide,  1  Keen,  580,  n.  1  ;  The  Morqui*  of  Brcadalbaine  v.  The  Mar  quit  of Chandos,  2  My),  k. 
Cr.  725 ;  Beckford  v.  Kemblc,  1  Sim.  &.  Stu.  7,  16,  n.  (g) ;  Booth  v.  Leycester,  1  Keen,  579  ;  S.  C. 
3  Myl.  &  Cr.  549  ;  2  Story's  Equity,  $899,  900.  The  learned  commentator  on  Equity  Jurispru- 
dence seems  to  restrict  the  jurisdiction  of  the  court  to  cases  in  which  both  the  parties,  plaintiff  and 
defendant,  are  resident  within  the  locus  fori.    Bat  is  not  the  locality  of  the  defendant  sufficient, 
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The  proceedings  in  Scotland  are  founded  on  a  false  representation  of  what 
has  taken  place  here:  they  represent  a  large  sum  to  be  due  to  the  plaintiff; 
whereas,  under  a  decree  for  an  account,  it  cannot  be  known  on  which  side  a 
balance  will  be  found  due,  until  the  accounts  have  been  taken  and  the  Mas. 
ter's  report  confirmed. 

The  proceeding  itself  is  extremely  harsh  towards  the  dofeudant,  as  by  the 
process  of  inhibition  he  is  prevented  from  dealing  with  his  property  pending 
the  suit,  on  a  mere  allegation  of  a  claim  for  an  unliquidated  amount,     if  the 
plaintiff  thinks  fit  to  carry  his  case  to  Scotland,  it  ought  to  be  decided  there 
altogether ;  and  the  whole  cose  might  then  be  determined  according  to  the 
Scotch  law  ;  the  defendants  might  then,  perhaps,  avail  themselves  of  defences 
under  the  Scotch  law  which  they  cannot  have  the  benefit  of  in  this  country. 
By  the  6  G.  4,  c.  120,  s.  2,  which  regulates  the  form  of  proceedings  in 
Scotland,  the  defendant  is  obliged  to  bring  in  all  his  defences  together ;  he 
cannot  demur  or  plead  so  as  to  bring  the  case  to  a  single  issue.    In  a  cause 
of  this  magnitude,  where  all  the  documents  are  in  the  Master's  office,  it  would 
be  attended  with  the  greatest  inconvenience  and  oppression  if  the  defendants 
were  compelled  to  make  their  defence  in  Scotland,  where  the  defence 
f*212]    of  lis  alibi  pendens  would  prevail,  but  could  #not  be  raised,  except  at 
an  enormous  and  useless  expense. 
Mr.  Pemberton  and  Mr.  Koe}  contra:— \n  Wilson  v.  Wetherherd}  Sir  Wil- 
liam Grant  expressed  doubts  as  to  the  principle  of  the  case  of  Mocker  v.  Reed 
and  the  recent  case  of  Brown  v.  Newell,  where  all  the  authorities  were  ex- 
amined, concludes  this  point,  that  it  is  not  competent  to  a  defendant  to  take 
active  proceedings  against  a  plaintiff  so  as  to  obtain  an  adverse  order  against 
him.  unless  he  file  a  cross  bill  for  that  purpose.    There  are  cases,  it  is  true 
where  the  court  has  labored  indirectly  to  make  an  adverse  order  against  a 
plaintiff  at  the  instance  of  a  defendant ;  but  it  always  repudiates  the  jurisdic- 
tion to  do  it  directly.    [The  Master  of  the  Rolls.    The  court  has  certainly 
shown  some  astuteness  in  making  such  oYders ;  a  case  of  that  description  was 
lately  before  me.(a)]    The  objections  to  the  plaintiff's  proceedings  in  Scot- 
land are,  first,  the  double  vexation  ;  aud,  secondly,  that  there  may  be  incon- 
sistent decisions;.,  and-it  is  to  be  seen  whether  the  proceedings  here  taken 
are  open  to  these  objections. 

The  suit  was  instituted  in  this  court,  because  the  principal  parties  are  resi- 
dent here,  and  the  books  are  here,  and  the  transactions  of  the  partnership  were 
carried  on  here,  consequently  in  this  country  alone  can  the  accounts  be  taken  ; 
but  the  property  out  of  which  the  demands  of  the  plaintiff  are  to  be  satisfied 
happens  to  be  in  Scotland.  By  the  law  of  Scotland,  the  plaintiffs  have  the 
the  power  of  securing  what  may  ultimately  be  found  due  to  them;  and  for 

or  it  is  upon  him  only  that  the  injunction  is  to  operate?  and  in  genera],  a  foreign  plaintiff— in 
matters  not  affecting  real  estate — has  an  equal  standing  in  our  courts  wtlh  our  own  citizens,  except 
his  liability  to  give  security  for  costs, 
(a;  Shepherd  v.  Morris,  1  Beovan,  1 75. 
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that  purpose,  and  for  that  purpose  only,  are  these  proceedings  taken  in  Scot- 
land. The  proceedings  are  not  to  establish  the  same  demand,  but 
are  'auxiliary  and  in  aid  of  the  decree  here,  and  only  to  secure  the  [*213] 
demands  which  may  be  established  in  this  country ;  neither  therefore, 
are  the  proceedings  for  the  same  purpose,  nor  can  there  be  conflicting  decisions. 
On  what  ground  is  the  Scotch  property  to  be  withdrawn  from  the  claims  of 
the  plaintiffs  ?  This  court  has  not  the  power  of  reaching  the  Scotch  property, 
and  therefore,  of  necessity,  the  plaintiffs  must  proceed  in  Scotland.  Besides, 
it  is  most  important  that  the  plaintiffs  should  commence  proceedings  there,  in 
order  to  prevent  prescription  running  against  them,  by  which  their  claims 
against  the  property  of  their  debtors  will  be  wholly  defeated. 

The  Master  of  the  Rolls  (without  hearing  a  reply)  said,  I  am  of 
opinion  that,  under  the  present  state  of  circumstances,  I  ought  to  grant  this 
application.  The  cases  which  have  been  cited  of  Mocker  v.  Reed  and  Wil- 
son v.  Wetherkerd,  and  the  case  of  Booth  v.  Leycester,  as  it  was  decided  by 
the  Lord  Chancellor,  (I  say  nothing  of  the  other  cases,)  sufficiently  determine  that 
the  court  has  jurisdiction  to  interfere  in  a  case  of  this  nature ;  and  it  is  there- 
fore reduced  to  this  question,  whether  this  is  a  proper  case  in  which  to  exer- 
cise that  jurisdiction  ?  I  do  not  mean  to  express  any  opinion  whatever  upon 
certain  very  importaut  points  which  have  been  raised  here — 1  do  not  mean  to 
say,  that  a  plaintiff  can  in  no  case,  pending  proceeding  under  a  decree,  be 
permitted  to  pursue  any  auxiliary  remedy  in  a  foreign  country — I  do  not 
mean  to  say  that  he  cannot  avail  himself  in  any  case  of  the  proceedings 
which  may  be  adopted  in  a  foreign  country,  for  the  purpose  of  attaching  the 
property  of  his  debtor,  or  of  obtaining  security  there;  nor  do  1  say  that, 
pending  proceedings  in  the  Master's  office,  he  may  not  in  any  case  be  per- 
mitted to  adopt  proceedings  in  a  foreign  country,  for  the  purpose  of 
preventing  a  prescription  running  *there,  which  would  deprive  him  [*214] 
of  every  remedy  in  that  country.  There  may,  I  conceive,  be  spe- 
cial circumstances  under  which  a  party  may  be  at  liberty  to  proceed  in  a 
foreign  country,  for  all  or  any  of  those  purposes ;  but  I  am  clearly  of  opinion 
that  a  party  ought  first  to  apply  to  this  court  for  leave  to  adopt  such  proceed- 
ings, if  special  circumstances  do  exist,  as  if  the  defendants  have  no  available 
property  in  this  country,  or  the  defendants  in  this  country  are  insolvent,  or, 
in  short,  if  there  are  other  reasons  why  the  remedy  should  be  pursued  in 
another  country.  When  these  reasons  are  stated,  the  court  will  judge  of 
them,  but  the  rule  of  the  court  is,  that  there  is  not  to  be  a  double  investiga- 
tion of  the  same  matter  upon  which  the  court  is  to  adjudicate^  1  ]  Without 
saying  more  upon  the  merits,  I  think  thai  1  ought  to  grant  the  present  ap- 
plication, without  prejudice,  however,  to  any  special  application  which,  upon 
a  statement  of  the  circumstances  warranting  such  proceedings,  may  be  made 

[1]  Vide  1  Keen,  580,  n.  1,  where  wHl  be  found  an  important  extract  from  the  opinion  of  Lord 
Cottenham  on  the  appeal  in  this  case. 
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by  the  plaintiffs,  for  leave  to  adopt  such  proceedings,  or  to  prosecute  such 

suits  in  Scotland  as  they  may  ho  advised  are  proper  and  necessary  for  them. 

I  think  that,  at  present,  this  application  ought  to  be  granted,  with  costs. (a) 


[•215]  *Martin  v.  Drinkwater. 

1640:    February  26. 

A  testator  bequeathed  l©  Mrs.  L.  Pitney  an  annuity  of  1502.,  payable  half-yearly,  for  her  sepa- 
rate  use.  He  afterward*  wrote  in  the  margin  opposite  this  bequest: — "Now,  Mrs,  J.  Gray, 
one  hundred  guineas  per  annum,  in  quarterly  payments."  Mrs.  L.  Pitney  had  married  a  Mr. 
Gray,  prior  to  the  date  of  the  will :  Held,  that  the  annuities  were  substitutional,  and  that  the 
legatee  was  entitled  to  an  annuity  of  100  guineas  for  her  separate  ase. 

Extrinsic  evidence  is  admissible  to  show  the  circumstances  of  the  testator  at  the  time  of  making 
his  will,  so  as  to  enable  the  ceurt  to  place  itself  in  the  situation  of  the  testator  ;  but  it  is  inad- 
missible to  prove  either  his  motives  or  intentions. 

The  question  was,  whether  two  annuities  given  by  the  will  of  the  testator 
were,  under  the  circumstances,  cumulative  or  substitutional. 

It  appeared  that  the  testator,  E.  P.  Martin,  by  his  will,  .dated  the  16th  of 
August,  1816,  bequeathed  as  follows: — 

"  Now  Mrs.  Jane  "  I  give  to  Mrs.  Louisa  Pitney,  of  Marchmont  Street, 
Gray,    one     hundred     Brunswick  Square,  one  annuity  or  clear  yearly  sum  of 

guineas  per  annum,  in       H  __,      „  ,     ,      .  .  *       „  .  *  ,    ,..    ,. 

quarterly  payments.-     150/»  for  and  du"ng  the  term  of  her  natural  life  (in 
3ist  Dec.  1816."  addition  to  60/.  per  annum  in  the  Imperial  annuities,  and 

"  F.  p.  AfartiV  the  house  which  I  gave  to  her  some  time  ago,)  which 
annuity  of  15W.,  I  direct  shall  be  paid  to  her  half-yearly,  the  first  half-yearly 
payment  thereof  to  commence  and  be  made  at  the  end  of  six  calendar  months 
next  after  my  decease,  and  shall  not  be  subject  to  the  debts,  control,  or  en- 
gagements of  any  husband,  but  shall  be  paid  into  her  own  hands  for  her  se- 
parate use,  pr  to  such  person  or  persons  as  she  shall,  by  writing  under  her 
hand  appoint  to  receive  the  same;  and  her  receipts  alone,  notwithstanding 
her  coverture,  or  the  receipts  of  the  person  or  persons  so  to  be  appointed  to 
receive  the  same,  shall  be  sufficient  discharges  to  my  executors ;  and  it  is  my 
will  that  she  shall  not  sell,  mortgage,  or  otherwise  dispose  of  the  same  an- 
nuity, it  being  my  intention  to  secure  to  her  a  permanent  annual  in- 
[*216]  come  -,  and  if  she  shall  attempt  to  #sell,  mortgage,  or  otherwise  dis- 
pose of  the  same,  it  shall  thenceforth  cease  and  be  no  longer  payable. 
The  marginal  words  were  in  the  testator's  hand-writing,  and  were  proved 
in  the  Ecclesiastical  Court  as  a  testamentary  writing.  Janet  Angus,  under 
the  name  of  Louisa  Pitney,  had  cohabited  with  the  testator  until  liis  mar- 

(a)  March  4th,  1840.  On  appeal,  the  Lord  Chancellor  affirmed  the  principle  laid  down  by  the 
Master  of  the  Rolls ;  but  on  application  being  then  made  by  the  plaintiffs,  his  Lordship  gave 
leave  to  the  plaintifis  to  proceed  in  Scotland,  so  far  only  as  might  be  necessary  to  obtain  security 
for  what  might  be  found  4uc  m  tins  suit.    Reported  4  Myl.  otCr.  585. 
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riage  in  1808,  when  he  made  a  provision  for  her;  and  in  1814  she  married  a 
Mr.  Gray. 

The  testator  died  in  1818. 

The  question  which  now  arose,  upon  exceptions  to  the  Master's  report,  was, 
whether  the  two  annuities  of  140/.  and  of  100  guineas,  bequeathed  by  the  will 
and  codicil  of  the  testator,  were  cumulative  or  substitutional. 

Mrs.  Gray  claimed  the  annuities  for  her  separate  use,  and  her  husband 
claimed  the  annuity  of  100  guineas,  unaffected  by  that  restriction  :  he  also 
insisted  that  the  annuity  of  100  guineas  was  not  given  for  life,  but  was  a  per- 
manent annuity  unlimited  in  duration. 

The  annuity  of  100  guineas  alone  had  been  paid  since  the  testator's  death 
in  1818. 

Some  evidence  was  produced  to  show  that,  towards  the  close  of  the  year 
1816,  the  testator  was  informed  that  Mrs.  Pitney  had  married  a  person  named 
Gray,  when  the  testator  replied  that  she  had  acted  very  foolishly,  and  that  she 
ought  now  to  be  maintained  by  her  husband,  or  words  to  that  effect.  This 
evidence  was  objected  to  as  inadmissible. 

Mr.  Pemberton  and  Mr.  Calvert,  for  the  residuary  legatee,  contended 
that  the  anuuities  were  substitutional. 

#Mr.  Kinderstey  and  Mr.  Blunt,  for  Mrs.  Gray,  contended  that  the    [*217j 
legacies,  being  given  by  two  different  instruments,  being  of  unequal 
amount,  and  payable  at  different  periods,  were  cumulative.[l] 

Mr.  Tinney  and  Mr.  Willcock,  for  Mr.  Gray,  contended  that  the  annuity 
of  100  guineas  was  not  given  to  the  wife's  separate  use,  and  belonged  to  the 
husband. 

Mr.  G.  Richards,  and  Mr.  Stevens,  for  the  defendant  Drinkwater. 

The  following  authorities  were  cited  :  Mackenzie  v.  Mackenzie,(a)  Guy 
v.  Sharp,(b)  Hurst  v.  Beach,(c)  Baillie  v.  Butterfield,(d)  Campbell  v.  The 
Earl  of  Radnor, {e)  Curry  v.  Pile,{g)  and  1  Roper  on  Legacies,  760. 

The  Master  op  the  Rolls  : — The  question  in  this  case  arises  on  the 
construction  of  the  will,  and  of  a  testamentary  writing,  which,  having  been 
proved  as  a  codicil,  must  therefore  be  taken  in  connection  with  the  will.  The 
facts  of  the  case  are  very  short.  It  appears  that  the  person  who  is  now  called 
Mrs.  Jane  Gray  cohabited  with  the  testator  until  his  marriage,  when  he  made 
a  provision  for  her,  which  she  was  in  the  enjoyment  of  at  the  time  he  made 
his  will.  By  his  will,  dated  in  August,  1816,  he  made  the  bequest  in  ques- 
tion ;  and  in  December  following  he  wrote  opposite  the  words  "  Pitney  "  in 
the  will,  this  marginal  note,  which  has  been  proved  as  a  codicil : — 
"Now  Mrs.  *Jane  Gray,  100  guineas  per  annum,  in  quarterly  pay-  [*218] 
ments.    31st  of  December,  1816,"    Having  been  proved  as  a  codicil, 

(a)  2  Robs.  2G2.  (61  1  Myl.  &K.  589.  (e)  5  Mad.  351. 

(d)  1  Cox,  392.  («)  1  Bro.  C.  C.  271.  {g)  2  Bro.  C.  C.  225. 

[1]  Vide  RobUy  ▼.  RobUy,  ante  95  ;  2  Rum.  274,  n.  2. 
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it  has  been  argued  that  there  are  two  distinct  gifts  bequeathed  by  two  dis- 
tinct instruments,  and  that  the  rule  as  to  cumulative  legacies  must  be  applied 
to  this  case.  If  the  instruments  are  to  be  taken  separately,  then  undoubtedly 
the  argument  offered  on  behalf  of  the  legatee  would  prevail ;  but  I  cannot  so 
considered  them,  nor  can  I  construe  the  latter  words  except  with  reference  to 
their  positions  in  the  margin  of  this  will,  and  by  uniting  them  with  the  words 
contained  in  the  body  of  the  will ;  for  what  is  the  meaning  of  "  Now  Mrs. 
Jane  Gray,  100  guineas,  &c.  ?"  Nothing  can  be  made  of  these  words  unless 
we  look  at  the  opposite  words  in  the  will,  namely,  "  Mrs.  Louisa  Pitney." 
When  we  are  thus  obliged  to  refer  to  the  will,  we  must  consider  what  is  the 
meaning  of  the  words  of  the  codicil  when  introduced  into  the  will.  The 
will  says,  I  give  Mrs.  Louisa  Pitney  an  annuity  of  100/. ;  and,  introducing 
the  words  in  the  margin,  the  gift  will  stand,  I  give  Mrs.  Louisa  Pitney,  now 
Mrs.  Jane  Gray,  100  guineas  per  annum ;  thus  constituting  one  gift  only.  I 
come  to  this  conclusion  without  going  into  the  matters  of  evidence  which 
have  been  produced.  I  consider  the  rule  as  settled :  you  are  at  liberty  to 
prove  the  circumstances  of  the  testator,  so  far  as  to  enable  the  court  to  place 
itself  in  the  situation  of  the  testator  at  the  time  of  making  his  will,  but  you 
are  not  at  liberty  to  prove  either  his  motives  or  intentions.fi]  There  can  be 
no  doubt  as  to  the  rule  on  this  point,  and  therefore,  without  reference  to  the 
evidence  which  has  been  produced,  I  consider  that  these  words  are  incapable 
of  any  rational  construction,  except  in  connection  with  the  words  in  the  will ; 
and  it  appears  to  me  that  the  testator's  object  was  to  vary  the  legacy  given 

by  the  will,  and  to  convert  it  from  an  annuity  of  150/.,  payable  half- 
[*219]    yearly,  into  an  'annuity  of  105/.,  payable  quarterly.     I  conceive  also 

that  the  other  limitations  contained  in  the  will  respecting  the  annuity 
of  150/.,  are  now  applicable  to  the  substituted  annuity  of  105/. 


Larkins  v.  Paxton. 

1839 :  November  22. 

In  1811,  a  creditors'  suit  was  instituted  by  a  simple  contract  creditor ;  the  answers  were  got  in  in 
1820,  the  plaintiff's  debt  was  admitted,  and  thereupon  the  assets  were  brought  into  court ;  in 
1823,  another  simple  contract  creditor  obtained  judgment  against  the  executors,  no  decree  was 
made  in  the  cause  until  1829 :  Held,  that  the  judgment  thus  obtained  had  priority  over  all  the 
simp'e  contract  debts. 

This  was  a  creditor's  suit  instituted  to  administer  the  estate  of  the  testator, 
and  was  commenced  by  a  simple  contract  creditor,  in  1811. 

The  answers  were  not  got  in  until  1820 ;  the  plaintiff's  debt  was  admitted 

[1J  Vide  Colpoys  ▼.  Colpoys,  Jac.  451, 456,  n.  1.  Boys  v.  Williams,  2  Russ.  &  M.  689.  S.  C.  3 
Sim.  563.  Irving  v.  De  Kay,  9  Paige,  528.  Rhode*  v.  Rudge,  1  Sim.  88.  Benson  t  Whittam, 
2  Sim.  493^501,  n.  1.  Parker  ▼.  March  ant,  1  Yo.  At  Coll.  C.  C.  310.  2Sim.  &  Stu.  150,  a.  1 ; 
153,11.1. 
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by  the  executors,  and  the  fund  was  then  paid  into  court ;  no  decree  was,  how- 
ever, made  until  1829. 

In  the  mean  time,  and  in  Easter  term  1823,  a  Mr.  Theobald,  a  simple  con- 
tract creditor  of  the  testator,  obtained  judgment  by  confession  against  the  ex- 
ecutors for  1761/.:  this  sum  exceeded  the  amount  of  assets,  and  the  question 
was,  whether  the  judgment  debt  was  to  have  priority  over  the  simple  contract 
debts  of  the  plaintiff  and  the  other  creditors  of  the  testator,  which  were  very 
considerable  in  amount. 

Sir  W.  Riddell,  for  the  plaintiff,  contended  that  the  judgment  creditor  had 
no  such  priority  over  the  plaintiff  and  the  simple  contract  creditors,  the  judg- 
ment having  been  obtained  after  the  bill  had  been  filed  in  this  court,  and  after 
an  admission  by  the  executors  of  the  plaintiff's  debt. 

In  Waters  v.  Ogden,  executors  being  sued,  pleaded  plene  admin-  [#220] 
istravit  prceter  48/. ;  and  another  action  being  afterwards  brought 
against  them,  they  pleaded  plene  administravit  prceter  48/. ;  and  as  to  that, 
that  they  had  confessed  assets  to  that  amount  in  another  action,  this  was  held 
good  ;  so  here,  after  the  admission  of  the  plaintiff's  debt  and  assets,  the  ex- 
ecutors might  have  resisted  the  action  at  law.  He  also  cited  Morrice  v.  The 
Bank  of  England.(a) 

Mr.  Chandless,  contra,  for  the  judgment  creditor,  was  not  called  on  by  the 
court. 

The  Master  of  thb  Rolls  : — I  do  not  think  I  can  deprive  the  creditor 
of  the  benefit  of  his  judgment,  looking  at  the  circumstances.  Here  is  a  bill 
filed  in  the  year  1811,  the  answers  not  got  in  until  the  year  1820,  no  decree 
obtained  till  the  year  1829,— eighteen  years  from  the  time  when  the  bill  was 
filed,  until  the  time  when  the  decree  was  obtained,  and  no  reason  is  suggested 
why  there  wa3  all  this  delay,  or  why  there  was  any  difficulty  in  procuring 
the  administration  of  the  estate  at  an  earlier  period ;  in  the  mean  time  a 
creditor  brings  an  action,  and  in  1823  obtains  judgment ;  and  the  question  is, 
whether  I  am  to  allow  priority  to  the  judgment  so  obtained,  or  whether  I  am, 
after  the  plaintifs  negligent  and  dilatory  conduct  of  his  suit,  to  deprive 
another  party,  who  is  a  creditor,  of  the  diligence  he  has  used  ?  I  think  I 
cannot. 


(a)  3  Swans.  573  ;  and  Forrester,  217. 
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[*221]  #Blease  v.  Burgh. 

1840  ;  March  11,  16. 

A  testatrix  gave  her  residuary  estate  to  trustees  to  accumulate,  and  to  stand  possessed  thereof 
and  of  the  accumulations,  in  trust  for  all  the  children  of  J.  B.,  other  than  A.,  and  to  be  paid 
on  attaining  twenty -three,  with  a  gift  over,  in  the  event  of  the  death  of  all  the  said  children 
under  twenty-three.  J-  B.  had  three  children,  A.,  B.,  and  C,  of  whom  A.  and  B.  were  born  in 
the  lifetime  of  the  testatrix,  and  C.  three  years  after  her  death.  B.  died  an  infant,  and  C, 
who  was  also  B.'s  personal  representative,  attained  twenty-three ;  Held,  first,  that  the  legacy 
was  vested  ;  and  the  gift  being  to  a  class,  and  C.  having  come  into  esse  before  the  period  of 
distribution,  the  court  considered  that  C.  was  not  excluded  from  taking  under  the  residuary  gift, 
and  that  in  his  own  right  and  as  representing  B.  he  was  entitled  to  the  whole  fund. 

A  person  may  maintain  a  suit  as  sole  plaintiff,  though  uniting  in  himself  several  characters,  hav- 
ing distinct  conflicting  rights  in  the  subject  of  a  suit ;  but  the  court  will  not  in  a  suit  so  consti- 
tuted decide  on  the  conflicting  rights  vested  in  the  plaintiff,  and  by  its  decree  will  make  provi- 
sion for  the  protection  of  the  defendants  from  any  prejudice  which  may  arise  from  the  peculiar 
constitution  of  the  suit. 

A  gift  in  terms  importing  a  present  vested  interest  with  a  postponed  time  of  payment,  ■  not  made 
contingent  by  a  direction  to  accumulate  till  the  time  of  payment  arrives. 

The  testatrix,  Alice  8a vignac,  by  her  will  dated  the  1st  of  July,  1805, 
gave  the  residue  of  her  estate  to  trustees,  on  trust,  to  collect,  sell  and  invest 
the  same,  and  to  invest  and  accumulate  the  interest  thereof,  end  to  stand 
possessed  of  the  trust  funds  and  all  the  accumulations  thereof  "  in  trust  for 
all  and  every  the  child  and  children  of  her  son  John  Blease  by  his  wife 
Elizabeth,  other  than  Thomas  Seddon  Blease,  in  equal  parts,  shares  and 
proportions,  if  more  than  one,  and  if  but  one,  then  for  such  only  one,  and 
to  be  paid,  assigned  or  transferred  to  him,  her  or  them,  being  a  son  or  sons, 
on  attaining  the  age  of  twenty-three  years  ;  and  being  a  daughter  or  daugh- 
ters, at  the  like  age  of  twenty-three  years  or  day  or  days  of  marriage,  which 
should  first  happen  ;  and  in  the  event  of  the  death  of  any  or  either  of  such 
children,  being  a  son  or  sons,  under  the  said  age  of  twenty-three  years,  or 
being  a  daughter  or  daughters,  under  the  like  age,  and  without  having  been 
married,  then  the  part  or  share,  or  parts  or  shares,  of  hiu#her,  or  them  so 
dying  to  be  paid,  assigned,  or  transferred  to  the  survivor  or  survivors  of 
them ;  and  in  case  all  the  said  children  of  her  said  son  John  Blease,  other 

than  and  except  the  said  Thomas  Seddon  Blease,  should  die  under 
[*222]     the  said  age  of  twenty-three  years,  #being  a  son  or  sons,  or  the  like 

age  or  day  or  days  of  marriage,  being  a  daughter  or  daughters,  then, 
upon  trust,  to  pay,  assign  or  transfer  such  stocks,  funds  or  securities  in  or 
upon  which  the  rest,  residue  and  remainder  of  the  estate,  property  and  ef- 
fects should  or  might  bo  invested,  and  all  accumulations  thereof,  unto  her 
said  grandson  Thomas  Seddon  Blease,  on  attaining  his  said  age  of  twenty- 
three  years ;  and  in  case  of  his  death  under  such  age  of  twenty-three  years, 
as  well  as  all  the  other  children  of  her  said  son  John  Blease  under  the  age 
of  twenty-three  years,  being  a  son  or  sons,  and  under  the  like  age  and  with- 
out having  been  married,  being  a  daughter  or  daughters,  then,  upon  trust, 
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from  and  after  the  death  of  the  survivor  of  all  her  said  grand-children,  the 
children  of  her  said  son  by  his  present  wife,"  for  heftson  John  Blease  for  life, 
with  remainder,  as  to  one  moiety,  for  James  Burgh,  if  living,  or  his  children, 
if  dead ;  and  as  to  the  other  moiety,  for  her  nephew' and  niece,  James  Chap- 
man and  Mary  Bowker. 

In  a  former  clause  in  the  will,  which  was  commented  on  in  argument,  the 
the  testatrix  gave  1000/.  to  trustees,  in  trust,  to  invest  and  stand  possessed 
thereof  in  trust  for  her  grandson  T.  S.  Blease,  to  be  paid  on  his  attaining 
twenty-three  years,  together  with  all  accumulations  which  she  directed  to 
be  made,  and  that  no  rents  should  be  applied  in  maintenance  during  minori- 
ty, unless  there  should  be  an  absolute  necessity ;  and  in  case  of  his  death 
before  he  should  attain  twenty-three,  she  directed  the  1000/.  and  accumula- 
tions to  become  part  of  the  residue. 

The  will  contained  no  power  for  the  maintenance  or  advancement  of  the 
children  of  John  Blease.    The  testatrix  died  in  August,  1805. 

John  Blease,  the  son  of  the  testatrix,  had  three  children ;  namely,    [*223] 
Thomas  Seddon  Blease,  born  in  1801 ;  John  Blease  the  younger,  born 
on  the  25th  of  July,  1805,  after  the  date  of  the  will ;  and  the  plaintiff,  Alfred 
Whitten  Blease,  born  in  1808,  three  years  after  the  death  of  the  testatrix. 

John  Blease  the  younger  died  in  November,  1812,  aged  seven  years,  and 
the  plaintiff  was  hi3  legal  personal  representative. 

Thomas  Seddon  Blease  died  in  December,  1812,  being  of  the  age  of  eleven 
years ;  but  his  legal  personal  representative  was  not  a  party  to'  this  suit. 

In  December,  1831,  the  plaintiff  Alfred  W.  Blease  attained  his  age  of 
twenty-three  years. 

The  first  question  was,  whether  the  gift  of  the  residue  to  the  children  of 
John  Blease  the  elder  was  vested  ;  and,  secondly,  whether  the  plaintiff,  who 
was  born  after  the  death  of  the  testatrix,  was  to  be  considered  one  of  the 
children  entitled  to  take. 

Mr.  Spence  and  Mr.  Spurrier,  for  the  plaintiff,  Alfred  Whitton  Blease,  con- 
tended that  he  was  entitled  to  the  whole  residue,  either  to  his  own  right,  or; 
in  the  right  of  his  brother  John  Blease,  of  whom  he  was  the  administrator. 

That  the  gift  to  the  children  was  vested,  the  enjoyment  being  alone  post- 
poned, and  that  there  was  nothing  in  the  will  to  divest  it. 

Mr.  Pemberton  and  Mr.  Q.  Turner,  contra,  contended  that,  in  the  present 
state  of  the  pleadings,  no  decree  could  be  made,  for  the  plaintiff 
claimed  in  two  'inconsistent  characters,  first,  in  his  own  right,  and  [*224J 
secondly,  in  right  of  his  deceased  brother ;  that  the  case  was  like  that 
of  Cholmondeley  v.  Clinton,(a)  where  two  persons  having  inconsistent  titles, 
entered  into  an  arrangement  respecting  their  rights  between  themselves,  and 
then  filed  a  bill  together  as  co-plaintiffs,  it  was  held  that  such  a  bill  could  not 
be  sustained;  that  here,  the  mode  of  account  by  the  defendant  would  depend 


(a)  Turner  &  R.  117. 

Yol  II.  18 
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on  which  of  the  titles  of  the  plaintiff  prevailed,  and  that  such  titles  could  not 
be  determined  in  a  suit  im  which  the  only  party  representing  them  was  plain- 
tiff ;  that  if  the- defendant  had  a  settled  account  with  the  deceased  brother,  he 
would  be  entitled  to  set  it  up  in  bar,  on  the  footing  of  the  brother's  right;  bnt 
if  such  settled  account  existed  with  the  plaintiff,  then  the  defendant  would  be 
entitled  to  the  benefit  of  such  settled  account  in  the  event  only  of  the  plaintiff 
succeeding  in  this  suit  in  his  own  right. 

On  the  construction  of  the  will,  they  contended  that  the  residuary  gift 
either  vested  at  the  death  of  the  testatrix  or  on  the  legatee  attaining  twenty- 
three  :  that,  in  the  former  case,  the  gift  over  would  be  good,  and  the  parties 
in  remainder  entitled ;  in  the  latter,  the  gift  would  be  void,  as  too  remote ;  so 
that  the  plaintiff  would  not,  in  either  case,  have  any  title  to  maintain  the  suit ; 
Davidson  v.  Dallas  }{a)  Scott  v.  Harwood,(b)  Judd  v.  Judd,(c)  Hunter  v. 
Judd,(d)  Vawdry  v.  Geddes,(e)  Bland  v.  Williams,{g)  Porter  v.  Fox,(h) 
Farmer v.  Francis;  (i)  and  see  Palmer  v.HolfordJJc)  Leake  v.  Robinson,(l) 

Bull  v.  Pritchard.(m) 
[*225]  Mr.  E.  R.  Daniel,  for  the  next  of  kin  of  the  testatrix,  contended 
that  the  gift  was  void  for  remoteness*;  that  the  plaintiff,  who  was  un- 
born at  the  death  of  the  testatrix,  could  not  take ;  and  that,  at  least,  the  accu- 
mulations subsequent  to  1826,  were  void  under  the  Thellusson  act,  and  be- 
longed to  the  next  of  kin ,;  Haley  v.  Bannister,(n)  Eyre  v.  Marsden.(o) 

Mr.  Spence,  in  reply,  contended  that  this  was  not  like  the  case  of  Cholmon- 
deley  v.  Clinton,  where  two  persons  having  two  inconsistent  titles,  joined  as 
co-plaintiffs,  and  consequently  occasioned  a  misjoinder ;  but  was  a  case 
where,  from  circumstances,  one  individual  had  vested  in  himself  several  dis- 
tinct claims.  That  Scott  v.  Harwood  was  a  decision  on  real  estate  only. 
That  as  to  the  accumulations  beyond  twenty-one  years,  the  parties,  having 
vested  interests,  had,  but  for  their  infancy,  the  power  of  receiving  the  residue 
and  of  preventing  any  further  accumulations. 


M arch  16.— The  Master  op  the  Rolls: — The  first  question  in  this 
cause  was,  whether  the  interests  which  the  testatrix,  Alice  Saviguac,  intended 
to  give  in  her  residuary  estate  to  the  children  of  her  son  John  Blease,  became 
vested  at  the  time  of  her  death. 

At  that  time  John  Blease  had  two  children  only,  namely,  Thomas  Seddon 
Blease,  and  John  Blease  the  younger  ;  and  by  her  will,  which  was  made  be* 
fore  the  birth  of  John  Blease  the  younger,  she  gave,  the  residue  of  her  estate, 
&c,  in  the  terms  which  have  been  stated. 

The  words  in  which  this  trust  is  declared,  taken  by  themselves, 
[*226J    import  a  present  gift,  with  a  direction  to  pay  *at  a  future  time,  and 

(«)  14  Ves.  576.  (A)  5  Mad.  333.  (e)  3  Simons,  525. 

(d)  4  Simous,  455.  («)  1  Rom.  &  Myl.  303.  (g)  3  Myl.  &  K.  411. 

(A)  6  Sim.  485.  (0  2  Sim.  &  St  505.  (*)  4  Rus.  403. 

(J)  3  Mer.  363.  (m)  1  Rues.  213.  (n)  4  Madd  275. 

(o)  2  Keeo,  564.  [4  Myl.  &  Cr.  231.] 
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aa  immediate  vested  interest  in  the  children  of  John  Blease,  answering 
the  description  at  the  time  of  the  testatrix's  death;  but  it  is  truly  observed 
that  the  question  depends  on  the  intention  of  the  testatrix,  which  is  to  be 
collected  from  the  whole  will ;  and  it  is  argued  for  the  defendants,  that  upon 
the  whole  will  it  appears  to  have  been  the  intention  of  the  testatrix  that  her 
residuary  estate  should  not  vest  in  the  children  of  her  son  John  Blease,  unless 
they  attained  the  age  of  twenty-three  years,  and  that  consequently  the  gift  is 
void  as  being  too  remote. 

There  is,  indeed,  a  delay  of  payment  to  the  children  of  John  Blease  with- 
out any  intermediate  interest  being  given  to  any  other  "person,  and  without 
any  provision  being  made  for  the  intermediate  maintenance  or  benefit  of  the 
only  persons  to  take  ;  and  the  subject  of  the  gift  is  an  aggregate  consisting  of 
the  residue  and  of  the  accumulations  of  interest  to  be  continued  up  to  the 
period  of  distribution,  and  not  ascertained  or  ascertainable  till  then ;  and  be- 
sides, there  are  gifts  over  in  the  event  of  the  children  dying  under  the  age  of 
twenty- three  years. 

But  it  does  not  appear  to  me  that  a  gift  in  terms  which  import  a  present 
vested  interest,  with  a  postponed  time  of  payment,  is  made  contingent  by  a 
direction  to  accumulate  till  the  time  of  payment  arrives ;.  and  I  think  that  a 
gift  over,  which  is  too  remote  and  void,  as  is  the  case  here,  cannot  defeat  the 
vested  interest  previously  given ;  and  on  a  consideration  of  these  and  other 
parts  of  the  will,  it  appears  to  me,  that  ihe  gift  of  the  residue  vested  in  the 
children  of  John  who  were  entitled  to  take.flj 

•There  was  only  one  such  child  at  the  time  of  the  testatrix's  death  ;  [*227] 
and  the  next  question  is,  whether  the  plaintiff,  Alfred  Blease,  who 
was  born  between  three  and  four  years  afterwards,  is  to  be  considered  as  one 
of  the  children  entitled  to  take.  As  between  the  plaintiff  and  any  person 
who  may  have  claims  upon,  or  any  interest  in,  the  estate  of  John  Blease  the 
younger,  who  died  at  seven  years  of  age,  that  question  cannot  be  now  de- 
cided ;  the  plaintiff  cannot  maintain  arguments  for  and  against  himself,  in 
different  characters.  The  next  of  kin  of  John  Blease  the  younger,  have  not 
been  ascertained ;  and  there  is  no  legal  personal  representative  of  Thomas 
Seddon  Blease,  who  seems  to  have  been  one  of  them :  I  incline  to  think, 
however,  that  there  being  in  this  case  a  general  description  of  a  class,  and  as 
.  it  appears  to  me,  vested  interests  given,  but  a  postponed  time  of  payment, 
and  another  child  born  before  the  period  of  distribution,  that  the  plaintiff  is 

[1]  Vide  2  Sim.  &  Stu.  508,  n.  2.  2  Rum.  &l  M.  208,  n.  3.  Bland  v.  William*,  3  My  I.  &  K.  41 1. 
Saunders  v.  Vautier,  Cr.  &  Pb.  240.  Wood  v.  Cone,  7  Paige,  472.  Birdsall  v.  Hewlett,  1  Paige, 
32.  Stoke*  y.  Holden,  1  Keen,  145.  Snow  v.  Poulden,  id.  186.  Vivian  v.  Mill*,  1  Beav.  315. 
Luea*  r.  Car  line,  post,  367.  Whitting  v.  Force,  post,  571.  Newman  v.  Newman,  10  Sim.  51. 
Murray  r.  Tanered,  id.  465.  Wai—n  *.  Hay**,  9  Sim.  500,  501,  n.  2.  S.  C.  5  MyL  &  Cr.  125. 
Griffith  v.  Blunt,  4  Beav.  248.  Lieter  v.  Bradley,  1  Hare,  10.  Leeming  v.  Sherratt,  2  Hare,  17, 
18,  21.  Marsh  v.  Wheeler,  2  Edw.  Ch.  Rep.  156.  Drake  v.  Pell,  3  Edw.  Ch.  Rep.  267,  268. 
Marr>*  Ex'r  v.  McCullocV*  Adm'r,  6  Porter's  (Ala.)  Rep.  507.  Perry  v.  Rhode*,  2  Murphy's 
No.  Car.;  Rep.  140. 
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let  in  to  claim  a  share  in  his  own  right ;  and  care  being  taken  to  avoid  any 
prejudice  to  the  defendant,  the  accounting  party,  I  think,  that  notwithstand- 
ing some  objections,  he  may  have  relief  in  this  cause.  I  propose  to  declare, 
that  the  plaintiff  and  John  Blease,  junior,  being  the  only  children  of  John 
Blease  the  son  of  the  testatrix,  by  Klizabeth  his  wife,  and  the  plaintiff  being 
the  legal  personal  representative  of  the  said  John  Blease  the  younger,  deceas- 
ed, the  plaintiff  is  entitled  to  the  residuary  estate  of  the  testatrix  Alice  Sa- 
vignac.  Refer  it  to  the  Master  to  take  the  usual  accounts  of  her  estate  pos- 
sessed by  her  executor,  &c,  &c.  In  taking  such  accounts,  let  the  executor 
have  credit  for  all  sums  properly  paid  by  him  for  the  maintenance  and  edu- 
cation of  Thomas  SedHon  Blease,  pursuant  to  the  direction  of  the  will,  and 
have  all  just  allowances  against  the  plaintiff,  and  against  the  estate  of  John 

Blease  the  younger ;  and  let  the  clear  residue  of  the  said  testatrix's 
[*228]    estate  be  ascertained,  and  let  the  'Master  inquire  and  state  how 

much  residue  has  been  applied  and  disposed  of,  and  what  would 
have  been  produced  thereby,  if  the  same  had  been  increased  and  accumula- 
ted, according  to  the  directions  of  the  will,  up  to  the  16th  of  August,  1826. 


In  re  The  Royston  Free  Grammar  School. 

1839 ;  August  10. 

The  trustees  of  a  free  grammar  school,  whose  origin  did  not  appear,  held  property  u  to  the  oat  of 
the  school."  Having  elected  a  school-master,  they  obliged  him  to  enter  into  a  bond  and  agree- 
ment, stipulating  that  he  should  not  have  or  claim  a  freehold  in  the  school,  or  estates ;  and 
Should  quit  at  six  months'  notice,  and  should  not  intermeddle  with  the  estates,  and  certain  other 
stipulations  as  to  the  government  and  management  of  the  school :  Held,  that  the  trustees  bad 
exceeded  their  powers. 

The  origin  of  this  grammar  school  did  not  appear,  but  it  was  stated  that 
"the  yearly  sum  of  46/.  11*.  was  payable  to  the  master  of  the  school  as 
wages,  or  in  part  of  his  salary,  out  of  the  revenues  of  the  duchy  of  Lancas- 
ter, and  a  house  and  twelve  acres  of  land  were  held  by  the  trustees  under  the 
manor  of  Pontefract,  subject  to  a  rent  of  1/.  4s.  8tf.,  by  virtue  of  a  grant 
fcom  King  James  the  First,  "to  the  use  of  the  school  in  Royston  for  ever,* 
according  to  the  inslilution  in  the  letters  patent,  expressed  and  declared,  to 
hold  of  the  king  and  his  successors,  rendering  the  rent  aforesaid. 

A  petition  was  presented  under  the  authority  of  Sir  Samuel  Romilly's 
act,(a)  by  the  Rev.  Wm.  Wordsworth  and  Mr.  George  Treble,  two  of  the  in- 
habitants of  the  parish,  praying  a  reference  to  the  Master  to  approve  of  a 
proper  scheme  for  the  administration  of  this  charity,  and  the  revenues  there- 
of, and  for  the  conducting  and  management  of  the  said  school,  and 
letting  and  improving  the  school  estates,  and  the  due  application  of  the 

<fl)53G.3,c.!01. 


CASES  IN  CHANCERY.  230 

1839.— In  re  the  Royston  School. 

. p~ 

•revenues  and  income  of  the  charity,  and  for  many  other  purposes    [*229] 
which  it  is  unnecessary  to  state. 

Amongst  several  grounds  of  complaint,  it  was  stated  that,  in  the  year 
1837,  Mr.  Thomas  Howard  was  appointed  school-master,  and  thereupon  he 
with  a  surety  entered  into  a  bond  to  the  then  trustees,  in  the  penalty  of  200/., 
for  the  performance  of  the  covenants  and  conditions  contained  in  certain  ar- 
ticles of  agreement  of  even  date,  and  made  between  the  trustees  of  the  one 
part,  and  Thomas  Howard  of  the  other  part ;  whereby,  after  reciting  "  that 
the  said  Thomas  Howard  had  been  duly  elected  and  chosen  master  of  the 
said  school,  upon  the  terms  and  conditions,  and  subject  to  the  rules  and  re- 
gulations therein  stated,  Thomas  Howard  did  thereby  covenant  with  the 
trustees,  to  attend,  conduct,  and  govern  the  school  for  the  term  of  one  year, 
and  forward  from  year  to  year  until  six  calendar  months'  notice  in  writing 
should  be  given  by  the  trustees,  or  a  majority  of  them,  as  at  the  end  of  the 
first  or  any  subsequent  year,  to  vacate  the  agreement.    And  the  agreement 
contained  various  minute  regulations  and  stipulations  as  to  the  government 
and  management  of  the  school;  and  that  the  master  should  occupy  the 
school  and  school-house,  and  reside  in  the  latter  during  his  remaining  mas- 
ter of  the  school,  and  keep  the  same  in  good  tenantable  repair  and  condition, 
and  pay  and  discharge  all  rates  and  assessments  in  respect  thereof,  and  should 
quit  and  deliver  up  the  school  and  school-house  upon  six  calendar  months' 
notice,  at  the  end  or  expiration  of  such  year,  in  tenantable  repair  and  con- 
dition, and  thenceforth  cease  to  be  master  of  the  school,  and  certain  other 
terms  as  to  the  master's  quitting ;  and  that  Thomas  Howard  should  not,  in 
consequence  of  his  election  of  master,  have  or  claim  any  freehold  in 
the  aforesaid  school  and  school-house,  and  school  estate,  or  #any  part    [*230] 
thereof;  and  that  nothing  contained  in  the  said  agreement  should 
extend,  or  be  construed  to  extend,  to  any  other  part  of  the  trust  estate  than 
the  aforesaid  school  and  school-house  with  the  appurtenances ;   and  that 
Thomas  Howard  would  not,  at  any  time,  intermeddle  or  otherwise  interfere 
with  the  other  part  of  the  estate,  nor  with  the  rents  and  profits  thereof,  but 
that  the  trustees  for  the  time  being  should  have  the  full  exclusive  power  and 
entire  management  and  control  thereof;  and  the  said  trustees,  in  considera- 
tion of  the  premises,  and  in  case  the  said  Thomas  Howard  should,  in  every 
respeet,  fulfil  and  keep  the  aforesaid  rules  and  regulations  and  stipulations, 
thereby  agreed  to  pay  and  allow  to  him  the  yearly  sum  of  50/.  for  the  first 
three  years,  and  the  yearly  sum  of  75/.  for  each  and  every  succeeding  year, 
by  two  half  yearly  payments  on  the  days  therein  mentioned-" 

In  the  affidavit  filed  on  behalf  of  the  trustees,  who  were  the  respondents, 
it  was  stated,  "that  they  bad  served  Mr.  Howard  with  a  notice  to  discontinue 
the  office  and  dirties  of  school-master,  because  the  trustees  were  dissatisfied 
with  his  conduct;,  and  because  he  had  not  procured  a  surety  for  the  per- 
formance of  his  agreement ;  and  because  he  refused  to  reside  in  the  school- 
house  ;  and  because  he  refused  to  allow  the  trustees  and  their  examiners  to 
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let  in  to  claim  a  share  in  his  own  right ;  and  care  being  taken  to  avoid  any 
prejudice  to  the  defendant,  the  accounting  party,  I  think,  that  notwithstand- 
ing some  objections,  he  mayhave  relief  in  this  eause.  I  propose  to  declare, 
that  the  plaintiff  and  John  Blease,  junior,  being  the  only  children  of  John 
Blease  the  son  of  the  testatrix,  by  Klizabeth  his  wife,  and  the  plaintiff  being 
the  legal  personal  representative  of  the  said  John  Blease  the  younger,  deceas- 
ed, the  plaintiff  is  entitled  to  the  residuary  estate  of  the  testatrix  Alice  Sa- 
vignac.  Refer  it  to  the  Master  to  take  the  usual  accounts  of  her  estate  pos- 
sessed by  her  executor,  &c,  &c.  In  taking  such  accounts,  let  the  executor 
have  credit  for  all  suras  properly  paid  by  htm  for  the  maintenance  and  edu- 
cation of  Thomas  Seddon  Blease,  pursuant  to  the  direction  of  the  will,  and 
have  all  just  allowances  against  the  plaintiff,  and  against  the  estate  of  John 

Blease  the  younger ;  and  let  the  clear  residue  of  the  said  testatrix's 
[*228]    estate  be  ascertained,  and  let  the  *Master  inquire  and  state  how 

much  residue  has  been  applied  and  disposed  of,  and  what  would 
have  been  produced  thereby,  if  the  same  had  been  increased  and  accumula- 
ted, according  to  the  directions  of  the  will,  up  to  the  16th  of  August,  1826. 


In  re  The  Royston  Free  Grammar  School. 

1839  ;  August  10. 

The  trustees  of  a  free  grammar  school,  whose  origin  did  not  appear,  held  property  "  to  the  use  of 
the  school."  Having  elected  a  school-master,  they  obliged  him  to  enter  into  a  bond  and  agree- 
ment, stipulating  that  he  should  not  have  or  claim  a  freehold  in  the  school,  or  estates ;  and 
should  quit  at  six  months'  notice,  and  should  not  intermeddle  with  the  estates,  and  certain  other 
stipulations  as  to  the  government  and  management  of  the  school :  Held,  that  the  trustees  had 
exceeded  their  powers. 

The  origin  of  this  grammar  school  did  not  appear,  but  it  was  stated  that 
"the  yearly  sum  of  46/.  11*.  was  payable  to  the  master  of  the  school  as 
wages,  or  in  part  of  his  salary,  out  of  the  revenues  of  the  duchy  of  Lancas- 
ter, and  a  house  and  twelve  acres  of  land  were  held  by  the  trustees  under  the 
manor  of  Pontefract,  subject  to  a  rent  of  1/.  4*.  8tf.,  by  virtue  of  a  grant 
from  King  James  the  First,  "  to  the  use  of  the  school  in  Royston  for  ever,* 
according  to  the  institution  in  the  letters  patent,  expressed  and  declared,  to 
hold  of  the  king  and  his  successors,  rendering  the  rent  aforesaid. 

A  petition  was  presented  under  the  authority  of  Sir  Samuel  Romilly's 
act,(a)  by  the  Rev.  Win.  Wordsworth  and  Mr.  George  Treble,  two  of  the  in- 
habitants of  the  parish,  praying  a  reference  to  the  Master  to  approve  of  a 
proper  scheme  for  the  administration  of  this  charity,  and  the  revenues  there- 
of, and  for  the  conducting  and  management  of  the  said  school,  and 
letting  and  improving  the  school  estates,  and  the  due  application  of  the 

<a)52G.3,  c.101. 
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'revenues  and  iucome  of  the  charity,  and  for  many  other  purposes    [*229] 
which  it  is  unnecessary  to  state. 

Amongst  several  grounds  of  complaint,  it  was  stated  that,  in  the  year 
1837,  Mr.  Thomas  Howard  was  appointed  school-master,  and  thereupon  he 
with  a  surety  entered  into  a  bond  to  the  then  trustees,  in  the  penalty  of  200/., 
for  the  performance  of  the  covenants  and  conditions  contained  in  certain  ar- 
ticles of  agreement  of  etren  date,  and  made  between  the  trustees  of  the  one 
part,  and  Thomas  Howard  of  the  other  part ;  whereby,  after  reciting  "  that 
the  said  Thomas  Howard  had  been  duly  elected  and  chosen  master  of  the 
said  school,  upon  the  terms  and  conditions,  and  subject  to  the  rules  and  re* 
gulations  therein  stated,  Thomas  Howard  did  thereby  covenant  with  the 
trustees,  to  attend,  conduct,  and  govern  the  school  for  the  term  of  one  year, 
and  forward  from  year  to  year  until  six  calendar  months'  notice  in  writing 
should  be  given  by  the  trustees,  or  a  majority  of  them,  as  at  the  end  of  the 
first  or  any  subsequent  year,  to  vacate  the  agreement.    And  the  agreement 
contained  various  minute  regulations  and  stipulations  as  to  the  government 
and  management  of  the  school;  and  that  the  master  should  occupy  the 
school  and  school-house,  and  reside  in  the  latter  during  his  remaining  mas- 
ter of  the  school,  and  keep  the  same  in  good  tenantable  repair  and  condition, 
and  pay  and  discharge  all  rates  and  assessments  in  respect  thereof,  and  should 
quit  and  deliver  up  the  school  and  school-house  upon  six  calendar  months' 
notice,  at  the  end  or  expiration  of  such  year,  in  tenantable  repair  and  con- 
dition, and  thenceforth  cease  to  be  master  of  the  school,  and  certain  other 
terms  as  to  the  master's  quitting ;  and  that  Thomas  Howard  should  not,  in 
consequence  of  his  election  of  master,  have  or  claim  any  freehold  in 
the  aforesaid  school  and  school-house,  and  school  estate,  or  *any  part    [*230] 
thereof;  and  that  nothing  contained  in  the  said  agreement  should 
extend,  or  be  construed  to  extend,  to  any  other  part  of  the  trust  estate  than 
the  aforesaid  school  and  school-house  with  the  appurtenances;   and  that 
Thomas  Howard  would  not,  at  any  time,  intermeddle  or  otherwise  interfere 
with  the  other  part  of  the  estate,  nor  with  the  rents  and  profits  thereof,  but 
that  the  trustees  for  the  time  being  should  have  the  full  exclusive  power  and 
entire  management  and  control  thereof;  and  the  said  trustees,  in  considera- 
tion of  the  premises,  and  in  case  the  said  Thomas  Howard  should,  in  every 
respect,  fulfil  and  keep  the  aforesaid  rules  and  regulations  and  stipulations, 
thereby  agreed  to  pay  and  allow  to  him  the  yearly  sum  of  501.  for  the  first 
three  years,  and  the  yearly  sum  of  751.  for  each  and  every  succeeding  year, 
by  two  half  yearly  payments  on  the  days  therein  mentioned-" 

In  the  affidavit  filed  on  behalf  of  the  trustees,  who  were  the  respondents, 
it  was  stated,  "  that  they  bad  served  Mr.  Howard  with  a  notice  to  discontinue 
the  office  and  dirties  of  school-master,  because  the  trustees  were  dissatisfied 
with  his  conduct;,  and  because  he  had  not  procured  a  surety  for  the  per- 
formance of  his  agreement ;  and  because  he  refused  to  reside  in  the  school- 
house  ;  and  because  he  refused  to  allow  the  trustees  and  their  examiners  to 
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examine  the  scholars  at  the  times  mentioned  in  the  agreement,  in  a  room  in 
the  school-house ;  and  because  the  said  Thomas  Howard  did  not,  in  other 
respects,  conform  to  the  terms  of  the  agreement ;  and  because  said  trustees 
deemed  it  essential  to  the  good  government  of  the  school  and  estate  that  the 
master  should  in  all  respects  conform  thereto." 

Mr.  Pemberton  and  Mr.  Rogers,  in  support  of  the  petition,  con- 
[•231]  tended,  that  the  trustees  had  no  right  to  #impose  on  the  school-master, 
on  his  appointment,  the  terms  of  his  giving  a  bond  to  perform  these 
conditions.  That  such  an  act  was  altogether  an  illegal  assumption,  on  the 
part  of  the  trustees,  of  a  visitatorial  power  which  was  vested  in  the  Crown, 
and  was  an  attempt  to  exclude  the  jurisdiction  of  this  court.  That  the 
school-master  had  a  freehold,  both  in  his  office  and  in  the  estates,  which  the 
trustees  could  not  by  this  mode  of  dealing  deprive  him  of.  [The  Master 
of  the  Rolls.  The  estates  are  held  "  to  the  use  of  the  school?"  and  not  to 
the  use  of  the  school-master.]  That  the  grounds  stated  by  the  trustees  were 
not  sufficient  to  justify  his  removal ;  and  further,  that  the  school-master  had 
a  right  to  the  whole  revenue  after  keeping  the  school  in  repair,  and  that  the 
trustees  had  no  power  to  limit  his  salary. 

Mr.  Kindersley  and  Mr.  Jemmett,  contra,  contended  that  no  case  had  been 
made  out  to  justify  the  interference  of  the  court ;  that  the  inhabitants,  except 
the  petitioners  and  the  school-master,  were  satisfied  with  the  conduct  of  the 
trustees,  and  that  they  had  acted  rightly  in  securing  the  proper  performance 
of  his  duties  by  the  school-master,  by  stipulations  which  were  evidently  bene- 
ficial to  the  charity,  and  necessary  for  that  purpose. 

The  Master  of  the  Rolls  said  that  there  was  a  great  deal  of  unneces- 
sary complaint  in  this  petitiou,  and  he  must  refuse" the  principal  part  of  the 
prayer.  That  though  it  might  be  very  proper  that  many  of  the  regulations 
imposed  by  the  trustees  should  be  observed  under  their  order  and  direction,  yet 
that  it  was  not  proper  to  enforce  them  in  the  way  which  they  had  done  by 
taking  a  bond  from  the  school-master.  That  the  trustees  had  exceeded  their 
powers  though  they  had  intended  what  was  perfectly  right ;  that  he 
|  *232]  could  not  dismiss  the  petition,  but  must  refer  it  to  the  Master  to  'approve 
of  a  proper  scheme  for  the  management  of  the  school. (a) 


{a)  A  petition  of  appeal  was  presented  to  the  Lord  Chancellor  by  the  trustees,  which  was  c 
ed  on  the  24th  of  April,  1840,  on  the  ground  that  the  act  of  parliament  of  the  52  G.  3,  c.  101,  pre- 
cludes an  appeal  from  the  Master  of  the  Rolls  to  the  Lord  Chancellor. 

Note.— The  jurisdiction  of  the  court  in  cases  relating  to  schools  has  been  considerably  ex- 
tended by  the  3  &  4  Viet.  c.  77. 
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The  priorities  of  encumbrancer*  upon  an  estate  were  declared,  and  a  receiver  appointed,  with 
directions  to  keep  down  the  incumbrances  in  a  suit  to  which  the  first  incumbrancer  was  not  a 
party.  The  first  incumbrancer  filed  a  bill  against  the  receiver  and  the  several  parties  to  the 
former -suit,  to  establish  his  priority,  and  praying  "  that  if  necessary  the  second  bill  might  be 
taken  as  supplemental  to  the  first."  The  plaintiff  in  the  second  suit  moved  for  an  injunction  to 
restrain  the  receiver  from  making  any  further  payments  to  the  other  incumbrancers :  Held 
irregular,  and  that  he  ought  to  have  applied  in  the  first  suit  for  leave  to  enforce  his  legal  re- 
medies :  Held  also,  that  the  court  would  not  on  this  occasion  determine  whether  this  was  to  be 
taken  as  a  supplemental  feill. 

In  1S17  Mr.  Primrose,  who  possessed  real  estate  in  Norfolk,  granted  the 
plaintiff  a  personal  annuity  of  380/.  a  year,  which  was  further  secured  by  a 
warrant  of  attorney,  on  which,  in  the  same  year,  judgment  was  entered  up 
and  docketed.  The  annuity  falling  into  arrear,  the  plaintiff  sued  out  an 
elegit^  and  took  some  proceedings  thereunder,  and  brought  an  action  of  eject- 
ment in  order  to  obtain  possession  of  the  Norfolk  property,  which  he  was 
prevented  doing,  as  he  alleged,  by  an  outstanding  term.  In  the  mean  time, 
and  in  December,  1818,  Mr.  Primrose  granted  an  annuity  to  a  Mr.  Brown, 
and  secured  it  on  his  real  estates  by  a  demise  thereof  to  a  trustee  for  ninety- 
nine  years;  and  subsequently  to  1818  he  granted  several  other  annuities  to 
persons  named  Waite,  Pearson,  and  Brydges. 

A  trust  deed  was  executed  in  1821,  by  Mr.  Primrose  to  the  Earl  of 
Effingham,  and  othdr  persons  on  certain  'trusts  for  his  creditors,    [*233] 
which  trusts  were  unknown  to  the  plaintiff;  the  trustees  entered  into 
possession. 

In  1829  Brydges,  the  last  annuitant,  filed  his  bill  in  this  court  against  the 
other  annuitants  and  the  trustees  under  the  creditors'  deed  of  1821,  but  omit- 
ted all  mention  of  the  plaintiff  and  his  security;  and,  in  effect,  he  sought  to 
have  the  several  incumbrances  paid  out  of  the  estate  of  Mr.  Primrose.  In 
this  suit  of  Brydges  v.  Brown  the  priorities  of  the  several  incumbrancers 
(omitting  the  plaintiff)  were  declared,  and  the  accounts  of  the  receipts  of  the 
trustees  of  the  creditors' -deed  were  directed  to  be  taken ;  the  accounts  were 
accordingly  taken,  and  a  receiver  was  appointed  in  that  suit,  who  was  directed 
to  keep  down  the  incumbrances  according  to  the  declared  priorities. 

In  1839,  the  plaintiff  filed  this  bill  against  the  parties  in  the  other  suit, 
and  their  representatives,  and  against  the  receiver,  alleging  that  he  had  been 
ignorant  of  these  proceedings,  that  the  parties  to  the  other  suit  had  notice  of 
his  claim,  but  had  fraudulently  omitted  making  him  party  to  their  suit,  and 
that  he  was  prevented  having  the  benefit  of  his  judgment  by  reason  of  the 
outstanding  term :  and  he  prayed  that  he  might  be  declared  first  incumbrancer 
on  the  premises, — for  payment  of  the  arrears  thereout,  and  that  the  receiver 
might  pay  over  the  balance  in  hand,  and  might  be  restrained  from  making 
any  further  payments  unto  the  defendants  ;  "  and  that,  if  necessary,  this  bill 
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might  be  taken  to  be  a  bill  in  the  nature  of  a  bill  of  review  of,  or  of  a  bill 
supplemental  to"  the  former  cause. 

Mr.  Pemberton  and  Mr.  WUlcock  now  moved,  on  behalf  of  the  plaintiff, 
in  the  second  suit  only,  for  an  injunction  restraining  the  receiver  from 
[*234]  making  any  further  'payments  to  any  of  the  defendants  until  further 
order.  They  contended  that  the  plaintiff,  the  first  incumbrancer  who 
had  been  purposely  omitted  from  the  previous  suit,  had  now  a  right  to  prevent 
further  payments  being  made  to  his  prejudice  to  the  subsequent  incumbran- 
cers. They  cited  Lewis  v.  Lord  Zouche,(a)  where  a  judgment  creditor  filed 
a  bill  against  the  owner  of  the  estate  and  the  receiver  in  another  suit  who 
had  been  ordered  to  keep  down  the  previous  incumbrances,  and  it  was  held 
regular,  and,  on  motion,  the  receiver  was  ordered  to  pay  the  surplus  into 
court  in  the  second  suit. 

Mr.  Kindersley  and  Mr.  Parry,  for  the  Earl  of  Effingham  and  other  de- 
fendants. 

Mr.  Treslove  and  Mr.  Piggott,  for  Brown,  contended,  that  this  application 
for  an  injunction  against  an  officer  of  the  Court  was  irregular  ;  that  it  was 
also  irregular  to  make  it  in  a  different  suit  from  that  in  which  the  receiver 
had  been  appointed ;  that  the  outstanding  term  stated  in  the  pleading  was 
subsequent  in  date  to  the  judgment,  and  therefore  did  not  affect  it ;  that  there 
was  therefore  no  impediment  to  the  plaintiff's  recovering  at  law ;  and  that 
the  plaintiff  ought  to  have  obtained  the  usual  order  in  the  other  suit  to  be  ex- 
amined pro  inter  esse  suo  before  the  Master. 

They  also  suggested  that  the  plaintiff's  security  was  usurious :  they  cited 
Berney  v.  SewelL{b) 

Mr.  Pemberton,  in  reply,  contended,  that  from  the  frame  of  the  prayer,  this 
suit  must  be  considered  supplemental  to  the  former,  and  that  the  application 

was  consequently  regular.  f 

[*235]        The  Master  of  the  Rolls  : — It  appears  to  me  tliat  this  motion 
is  incorrect  in  point  of  form. 

The  plaintiff  is  a  creditor,  by  elegit,  of  Mr.  Primrose,  and  I  do  not  find 
that  there  are  any  obstacles  which  prevent  his  proceeding  to  enforce  his  remedy 
at  law  except  these, — first,  it  is  alleged  that  there  is  an  outstanding  term,  and 
secondly,  that  a  receiver  has  been  appointed  in  the  other  suit.  If  the  appoint- 
ment of  the  receiver  were  the  only  obstacle,  the  proper  remedy  would  be  for 
the  party  to  ask  leave  in  the  other  suit  to  enforce  his  legal  remedies,  and  not 
to  apply  for  an  injunction  iu  a  different  suit. 

With  respect  to  the  outstanding  term,  it  does  appear  from  some  statement 
which  has  been  made  at  the  bar,  that  there  is  an  outstanding  term  prior  to 
the  judgment  under  which  the  plaintiff  claims ;  but  then  it  clearly  appears 
that  this  is  not  the  outstanding  term  stated  in  the  bill,  which  appears  to  be 
subsequent  to  the  judgment,  and  the  prior  term  is  not  therefore  the  one  alleged 
against  the  defendants  in  this  case,  and  they  have  not  had  the  opportunity  of 

(a)  S  Sim.  388.  (ft)  1  Jacob  &  Walker,  647. 
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meeting  it  In  this  state  of  things,  it  does  not  appear  on  the  record  as  it  stands, 
that  the  plaintiffs  are  entitled  to  the  jeJief  now  asked.  It  is  said  that  this 
bill  may  be  considered  as  supplemental  to  the  other  suit,  as  it  prays  "  that  if 
necessary  it  may  he  taken  to  be  a  bill  in  the  nature  of  a  bill  of  review  of,  or 
of  a  bill  suppletoental  to"  the  other  cause.  No  doubt  the  court  must  some 
time  or  other  determine  this  point,  when  all  the  parties  are  here ;  but  it  is  not 
a  question  to  be  determined  now  or  to  be  assumed  on  this  occasion  in  favor 
of  the  plaintiff;  the  case,  therefore,  amounts  to  this,  that  an  elegit  creditor 
comes  to  stay  the  execution  of  an  order  in  another  suit  I  will  not 
say  #tbat  this  plaintiff  may  not  be  ultimately  entitled  to  the  relief  he  {"236] 
asks,  nor  can  I,  in  the  present  state  of  the  case,  enter  into  the  question 
of  usury,  but  I  think  that  this  motion  is  irregular,  and  taust  be  refused  with 
cost*v[l] 


Habi^er  v.  Hoilis. 

1B40:  November  2. 

[What  a  notice  of  motion  for  liberty  to  file  a  supplemental  answer  should  state.] 

The  Master  of  the  Rolls,  in  this  case,  stated,  bis  opinion  that  a  no* 
tice  of  motion  for  liberty  to  file  a  supplemental  answer  should  specify  the 
new  facts  intended  to  be  introduced,  and  that  a  notice  of  motion  for  liberty 
to  file  a  supplemental  answer,  stating  "certain  facts?  was  not  regular.[2] 

Mr.  Pemberto*  for  the  motion. 


Eaton  v.  Smith. 

W39:  Novamaerll. 

A  testator  gave  bis  residuary  property  to  two  trustee*  for  his  ohildren,  except  John  who  had  mm* 
conducted  himself;  but  the  testator  trusted  his  conduct  would  change,  aad  he  Rave  his  trustees 
and  the  snrvitms  of  them,  and  the  executors  and  administrator  of  such  survivor,  power  to  give  to 
John  an  equal  share  with  his  brothers  and  suiters.  He  appoiuted  the  two  trustees  executors,  and 
by  a  codicil  appointed  a  third-executor ;  one  alotie  proved  the  will,  and  the  others  renounced.  In 
a  stale  of  foots  broaght  into  the  Master's  office,  the  sole  executor  and  trustee  stated  that  John  had 
conducted  himself  to  his  satisfaction,  and  in  such  a  manner  as  so  entitle  bim  to  an  equal  abase: 
Held,  that  the  sole  executor  had  power  to  appoint,  and  had  well  appointed  a  share  to  John. 

The  testator  gave  his  personal  estate  to  Robert  Smith  and  William  Ba- 
ker, upon  trust  to  sell  and  get  in,  and  stand  possessed  thereof  in  trust  for 

[1]  That  an  injunction  may  be  granted  to  stay  proceedings  in  another  suit  pending  in  this  court, 
see  Crawford  v.  Fisher,  10  Bim.  479- 

J2]  That  a  supplemental  answer  cannot  be  filed  without  lease ;  what  the  order  granting  permis- 
sion should  state,  and  upon  what  terms  it  is  granted ;  see  H*ght9  r.  Bloomer,  9  ?**$*'  269. 
BosweU  v.  Tucker,  2  Keen^  189,  and  n.  1,  id.  Jackson  v.  Perish,  2  Mm  505,  509,  n.  1.  Barnes  v. 
Tweedte,  U)  Sim.  481.  A  supplemental  answer  cannot  be  excepted  to  without  leave.  Barnes  v. 
TwoedU,  not  sap. 

Vol.  II.  19 


238  CASES  IN  CHANCERY. 


1839.— Eaton  ▼.  Smith. 


1*237]  his  children  '(except  John.)  He  then  proceeded  to  say  that  the  name 
of  his  son  John  Eaton  had  been  purposely  omitted  inconsequence  of 
his  misconduct,  and  he  "therefore  left  him  the  sum  of  5Z. ;  but  in  the  hope 
that  his  conduct  as  he  advanced  in  years  might  change,  and  that  he  would 
behave  and  demean  himself  towards  his  brothers  and  sisters  with  that  kind 
affection  and  tenderness  which  was  due  to  them,  and  with  respect  towards 
his  (the  testator's)  executors  and  trustees  thereinbefore  named,  he  thereby 
gave  and  granted  unto  his  said  trustees,  and  the  survivors  of  them,  and  the 
executors  and  administrators  of  such  survivor,  full  power  and  authority  to 
permit  his  son  John  to  have  an  equal  share  of  his  said  estate  and  effects  with 
his  brothers  and  sisters." 

By  a  codicil,  the  testator  appointed  William  Monsdale  "  to  be  an  execu- 
tor of  his  said  will  jointly  with  Robert  Smith  and  WilliatmBaker  therein 

named." 

On  the  testator's  death  Baker  renounced  and  Monsdale  declined  proving, 
whereupon  the  testator's  will  was  proved  by  Robert  Smith  alone,  power  be- 
ing reserved  to  Monsdale,  in  the  usual  way,  to  come  in  and  prove.  A  bill 
having  been  filed  for  the  administration  of  the  testator's  estate,  the  business 
of  the  testator  was  carried  on  under  the  sanction  of  the  court,  authority  for 
which  was  given  to  the  trustees  by  the  will.  The  testator's  sons  John  and 
George  superintended  the  management  of  the  business,  and  had  an  allow- 
ance made  them  by  the  court  for  their  trouble. 

In  a  report  of  the  Master,  dated  January,  1828,  he  certified  that  a  state  of 
facts  had  been  brought  in  by  Robert  Smith,  the  only  acting  executor  of  the 
will  of  the  testator,  which  stated  as  follows: — "That  the  said 
H238]  'business  so  carried  on  under  the  superintendence  of  the  said  defen- 
dant John  Eaton  had  been  conducted  by  the  said  defendant  to  the 
satisfaction  of  him  the  said  Robert  Smith,  and  to  great  advantage ;  and  that 
the  said  John  Eaton  had  in  all  respects  demeaned  and  conducted  himself  so 
well  and  properly,  and  in  such  manner  to  merit  the  confidence  of  the  said 
Robert  Smith  and  so  as  to  entitle  him  the  said  John  Eaton  to  an  equal  share 
of  the  said  testator's  estate  and  effects,  with  his  said  brothers  and  sisters." 
Robert  Smith  had  made  to  John  Eaton  advances  on  account  of  his  share  of 
the  testator's  estate,  but  no  formal  admission  had  been  made  by  Robert 
Smith,  permitting  him  to  have  an  equal  share  with  his  brothers  and  sisters. 

In  September,  1828,  John  Eaton  died. 

The  cause  now  came  on  for  further  directions,  and  the  question  was,  whe- 
ther John  Eaton  was  entitled  to  an  equal  share  in  the  testator's  estate  with 
his  brother  and  sisters. 

William  Baker  was  stated  to  be  dead  and  William  Monsdale  to  be  living. 

Mr,  Tinney  and  Mr  Girdlestone,  for  the  plaintiffs,  the  other  children  of 
the  testator,  contended  that  the  power  given  to  the  trustees  could  not  be  exe- 
ecuted  by  Smith  alone,  that  this  was  a  personal  discretion  given  by  the  tes- 
tator to  his  trustees  which  could  not  be  executed  by  the  court  or  the  acting 
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trustee  alone.    [The  Master  ok  the  Rolls.    Can  that  be  so?    The  au- 
thority is  given  to  the  trustees  and  the  survivor  of  them,  and  the  executors 
and  administrators  of  the  survivor.)    Here  neither  the  trustees  nor  the  sur- 
vivors, nor  the  executors  nor  administrators  of  the  survivor  have 
•executed  the  power :  besides  this,  the  object  of  the  discretion  is    [*239] 
dead,  and  the  power  is  therefore  terminated. 
Mr.  Kindersley  and  Mr.  J.  Moore,  for  the  executors,  and, 
Mr.  /  Campbell,  for  the  representatives  of  J.  Eaton,  were  not  heard  by 
The  Master  of  the  Rolls,  who  said  that  the  intention  of  the  testator 
was  clearly  that  his  son  John  should  have  the  opportunity  of  redeeming  him- 
self by  his  after  good  conduct,  and  which  it  was  clear  he  had  done  to  the 
satisfaction  of  Mr.  Smith,  the  acting  trustee ;  and  that  under  the  circum- 
stances he  must  hold  that  Smith  had  approved  of  his  conduct,  and  had  exe- 
cuted the  power  which  was  vested  in  him,  and  that  the  representatives  of 
John  Eaton  were  therefore  entitled.[lj 


Nelson  v.  Bridges. 


1839:  November  15. 

Remedy  by  supplemental  bill,  after  a  decree  for  epeciSc  performance,  for  the  damages  occasioned 

to  the  plaintiff  by  the  abstraction  by  the  defendant,  pendente  lite,  of  part  of  the  subject-matter 

or  the  eoit 

In  February,  1833,  the  defendant  Bridges  entered  into  a  verbal  contract 
by  which  he  agreed  to  grant  to  the  plaintiff,  Nelson,  the  right  of  raising  the 
stone  under  a  plot  of  1026  square  yards  of  his  land  at  a  fixed  rent  per  yard ; 
the  plaintiff  entered  and  part  performed  his  agreement,  but  Bridges  disregard- 
ing this  arrangement,  in  the  following  year  agreed  to  let  the  same  land  to  the 
defendant  Woodward  for  similar  purposes,  and  he  brought  an  action  of  eject- 
ment against  the  plaintiff  to  turn  him  out  of  possession. 

In  June,  1834,  the  plaintiff  filed  his  bill  against  Bridges  and  Wood- 
ward for  a  specific  performance  of  "the  agreement,  and  for  an  injunc-    [*240] 
tion  to  restrain  the  action  at  law. 

The  plaintiff  had  been  prevented  applying  to  the  court  for  an  injunction 
to  restrain  the  action  at  law  in  consequence  of  the  case  stated  by  the  defend- 
ant's  answer;  the  result  was,  that  the  action  proceeded  and  the  defendant 
Bridges  recovered  possession  of  the  laud  in  May,  1835,  upon  which  Wood- 
ward entered  and  commenced  working  a  considerable  portion  of  the  quarry; 
and  in  April,  1837,  a  decree  for  a  specific  performance  was  pronounced. 

The  plaintiff,  in  183d,  filed  a  supplemental  bill  against  Bridges  and  Wood- 

[11  Vide  Daveue  v.  Fanning,  2  Johns.  Ch.  Rep.  25?. 
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ward,  stating'  these  facts  and  praying  for  a  reference  to  the  Master  to  ascertain 
the  amount  of  the  loss  and  damage  sustained  by  the  plaintiff  by  the  conduct 
of  the  defendants  in  the  bill  set  forth,  and  that  the  amount  might  be  paid  to 
the  plaintiff  by  the  defendants.    The  case  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr,  Elmstey,  for  the  plaintiff,  contended  that  the  relief 
now  asked  was  merely  consequent  on  the  relief  granted  by  the  original  de- 
cree ;  that  from  the  additional  circumstances  having  taken  place  pending  the 
suit  they  could  not  be  then  brought  before  the  court  upon  the  original  bill. 

That  the  plaintiff  after  the  decree  in  equity  had  no  more  than  an  equitable 
right,  and  that  a  court  of  law  would  not  take  cognizance  of  the  fact  of  the 
part  performance  of  the  agreement  so  as  to  take  the  case  oat  of  the  statute  of 
frauds;  that  as  the  plaintiff  could  not  maintain  an  action  at  law  for  damages, 

he  was  entitled  to  apply  to  this  court  for  equitable  relief. 
[•241]        #Mr.  Richards  and  Mr.  L.   Wigram,  contra:— Thia  is  a  mere 
suit  for  damages  which  the  court  will  not  entertain,  the  proper  re- 
medy being  by  an  actipn  at  law,  it  being  the  legitimate  province  of  a  jury 
only  to  assess  damages.    If  the  agreement  had  been  in  writing  the  plaintiff 
might  have  originally  proceeded  at  law  for  damages,  and,  after  the  decree  for 
specific  performance  which  declared  that  the  plaintiff  was  entitled  to  (he 
specific  performance  of  the  agreement  for  a  license  to  get  stone  and  referred 
it  to  the  Master  to  settle  the  terms  of  the  license,  the  plaintiff  might  have  per- 
fected the  decree  and  obtained  the  license,  which  would  have  been  antedated, 
and  he  might  then  have  brought  his  action  at  law.    In  a  recent  case  before 
the  Lord  Chancellor  of  Mundy  v.  Miffe,(a)  which  was  a  suit  for  the  specific 
performance  of  an  agreement  for  a  lease,  the  term  agreed  to  be  granted  ex- 
pired before  the  decree  was  pronounced,  and  the  Lord  Chancellor  directed  the 
lease  to  be  antedated  in  order  to  give  the  plaintiff  a  remedy  on  the  covenants 
on  the  very  ground  that  damages  could  not  be  obtained  in  equity.    If  this 
had  been  done  in  the  present  case.  Woodward  would  be  treated  as  a  mere 
trespasser,  and  an  action  at  law  would  lie  against  him.    As  to  Bridges,  he 
has  received  no  part  of  the  profits  of  the  stone  which  has  beeu  worked,  he  is 
not  therefore  answerable  in  this  suK.    This  is  not  a  3iiit  for  an  account  of  the 
profits  received  by  the  defendants,  but  expressly  asks  for  a  reference  to  the 
Master  to  ascertain  the  damage  sustained  by  the  plaintiff* 

The  plaintiff  is  also  barred  by  his  acquiescence  in  granting  to  Woodward 
a  right  of  way  over  his  land  from  the  quarry  to  enable  him  to  work  it. 
[*242]  *Mr.  Pemberton,  in  reply:— -What  is  now  asked  on  behalf 
of  the  plaintiff  is  merely  incidental  to  the  original  relief*  and 
which  he  could  not  obtain  at  the  first  hearing  because  the  facts  took 
place  pending  the  suit  and  could  only  have,  been  brought  forward  by 
supplemental  bill.  If  these  facts  had  been  known  at  the  former  hearing 
the  decree  would  have  been  for  a  specific  performance  of  the  agree* 


(d)  Nov.  5th  and  Dec.  24tb,  18S9. 
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merit  with  an  inquiry  as  to  the  injury  sustained  up  to  that  time ;  this  case 
therefore  is  not  like  a  bill  for  damages,  but  is  supplemental  to  the  decree  pro- 
nounced. In  a  case  in  which  the  court  entertains  jurisdiction,  the  whole  re* 
lief  must  be  had  here,  and  a  party  would  not  be  allowed  to  obtain  part  of  his 
remedy  here  and  part  in  a  court  of  law.  In  the  present  case  the  court  has 
assumed  an  equitable  jurisdiction,  and  the  plaintiff  is,  therefore,  entitled  to  be 
recompensed  for  the  loss  he  has  sustained  to  be  ascertained  by  means  of  a 
reference  to  the  Master.  If  the  subject  of  the  agreement  had  been  land,  the 
plaintiff  would  have  been  entitled,#as  of  course,  to  an  account  of  the  rents  and 
profits:  here  the  profits  are  not  the  rent,  but  the  loss  from  the  abstraction  of 
the  stone,  which  the  Master  can  as  easily  ascertain.  The  court  frequently 
refers  it  to  the  Master  to  inquire  into  the  amount  of  damages,  as  in  Denton 
v.  Stewart  ,-{a}  so  in  the  cases  of  an  alleged  trespass  by  an  office*  of  the  court 
where  the  court  will  not  permit  an  action  at  law  to  proceed,  but  refers  it  to 
the  Master  to  settle  the  amount  of  damages.(fr) 

The  Master  op  the  Rolls  : — It  has  already  been  declared  that  the 
plaintiff  is  entitled  to  a  specific  performance  of  the  agreement ;  but 
•pending  the  proceedings,  the  very  subject  of  the  agreement,  to  which  [*243] 
the  plaintiff  has  by  the  decree  been  declared  entitled,  has  been  ab- 
stracted. The  stone,  or  a  quantity  of  the  stone,  which  the  plaintiff  had  obtain- 
ed a  license  to  quarry,  has  actually  bean  taken  away  by  the  defendant  Words- 
worth, so  that,  while  the  performance  of  the  agreement  has  been  resisted  and 
delayed  by  the  defendants,  they,  or  one  of  them  at  least,  has  taken  away  a 
portion  of  the  very  subject  matter  of  the  suit,  and  the  plaintiff  has  been  there- 
by for  ever  deprived  of  the  full  benefit  of  his  contract.  If  that  circumstance 
had  been  known  at  the  first  hearing,  I  cannot  have  the  least  doubt  but  that 
the  court  would,  in  the  exercise  of  its  jurisdiction,  have  put  in  a  due  course  of 
investigation  the  question  of  the  amount  of  compensation  which  ought  to  be 
made  to  the  plaintiff.  This  matter,  it  appears,  was  not  brought  to  the  atten- 
tion of  the  court  at  that  time,  and  a  supplemental  bill  is  now  filed  by  the  pram- 
tiff  for  the  purpose  of  obtaining  compensation^ I]  It  is  said  that  such  com- 
pensation might  originally  have  been  had  at  law,  or,  if  not,  that  at  least  it 
might  have  been  obtained  at  law  by  perfecting  the  decree  for  the  specific  per- 
formance of  the  agreement  in  some  particular  form.    I  am  of  opinion  that  it 

(a)  I  Cot,  253.  (6)  See  Chalie  v  Pickering,  1  Keen,  749,  and  the  cases  there  cited. 

[1]  As  to  a  supplemental  bill  to  carry  into  effect  a  decree,  see  further  Hodttn  v.  Ball,  1  Phillips, 
177.  In  that  case  (p.  180,)  Ld.  Lyndhust  says ;  "  Now  there  is  no  doubt  of  the  correctness  of  that 
position,  [vix.  that  a  supplemental  bill  may  be  filed  in  aid  of  a  decree  in  order  that  H  may  be  car- 
ried fully  into  execution,}  but  the  question  is,  what  is  the  province  of  a  supplemental  bill  m  aid  of 
a  decree  ?  I  apprehend  that  a  supplemental  bill  in  aid  of  a  decree  cannot  vary  the  principle  of  the 
decree.  'Its  province  is,  to  carry  out  the  principle  of  the  decree ;  to  give  full  and  complete  effect 
to  the  decree,  as  it  exists.  The  instance  that  is  generally  given  of  a  supplemental  bill  in  aid  of  a 
decree  is  of  this  description — where  there  has  been  n  decree  to  account,  but  directions  have  not 
been  sufficiently  given  as  to  the  manner  of  accounting,  and  a  farther  decree  is  therefore  required 
for  the  purpose  of  supplying  this  defect,  that  is,  of  carrying  into  fall  effect  the  original  deeaee." 
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is  not  necessary  for  this  court  when  it  has  once  entertained  jurisdiction  in  a 
case  to  resort  to  that  circuitous  mode  of  giving  relief  ;|2]  I  think,  moreover 
that  if  this  matter  had  been  before  the  court  at  the  first  hearing,  it  would 
have  been  put  in  a  proper  train  of  investigation.    Under  these  circumstances 
therefore  it  appears  to  me  that  the  plaintiff  is  now  entitled  to  relief,  but  the 
form  in  which  that  relief  is  to  be  given  is  certainly  a  matter  of  very  serious 
consideration.    I  think  that  the  amount  of  what  is  due  to  the  plaintiff  ought 
to  be  ascertained  by  means  of  an  action  at  law,  and  I  do  not  clearly  see  how  it 
can  be  satisfactorily  done  in  any  dthar  way.     In  this,  and  perhaps 
[*244]    *in  all  other  cases,  the  profit  made  by  the  defendant  is  not  the  mea- 
sure of  the  damages  done  to  the  plaintiff,  for  we  find  that  the  quarry 
was  not  worked  in  a  way  to  make  the  most  of  it ;  Mr.  Bridges,  thinking  the 
validity  of  the  license  which  he  had  given  to  Wordsworth  to  be  doubtful,  dis- 
couraged his  working  it  pending  the  proceedings,  so  that  Wordsworth  took 
only  that  stone  which  it  was  convenient  for  him  to  take  and  he  did  not  there- 
fore work  it  in  the  profitable  way  in  which  the  plaintiff  would  have  worked 
it.    It  appears  to  me  that  the  defendants  are  correct  when  they  say  that  this 
is  a  case  of  damages  and  not  of  account,  because  it  is  to  recover  something 
which  cannot  be  ascertained  by  taking  an  account  of  the  profits  made,— it  is 
to  ascertain  the  amount  of  the  loss  which  the  plaintiff  has  sustained  by  be- 
ing prevented  doing  that  which  it  has  been  declared  he  was  entitled  to  do. 
I  think  the  proper  mode  of  assessing  the  amount  of  the  damage  will  be  to 
require  the  defendants  to  admit  such  facts  as  are  necessary,  and  to  allow  the 
plaintiff  to  bring  an  action  to  ascertain  quantum  damnificatus(a). 


[*245]  *Stead  v.  Nelson. 

.1839:  November  18. 

Freeholds  wre  conveyed  by  lease  and  release,  to  trustees  to  the  trie  of  a  feme  covert  for  her  sepa- 
rate use  for  life,  or  to  the  use  of  auch  person  a*  she  should  by  writing  sealed,  &c.,  appoint,  and 
in  default  of  appointment  in  trust  to  pay  the  rents  to  her  for  her  separate  use.  The  husband  and 
wife  by  writing  not  under  seal,  for  valuable  consideration,  undertook  to  execute  a  mortgage  of 
the  property  wheu  required.  The  husband  died  and  no  mortgage  had  been  executed :  Held, 
that  the  agreement  was  binding  upon  the  surviving  wife. 

On  the  marriage  of  Joseph  Waterworth  with  Julia  Booth,  in  November, 
1831,  a  freehold  estate  was  conveyed  by  lease  and  release  to  two  trustees  and 

(a)  Extract  from  Decree :— Decree,  that  the  plaintiff  and  Bridges  do  proceed  to  an'action  on  the 
following  issue,  namely,  "  What  is  the  amount  of  the  loss  and  damage  sustained  by  the  plaintiffm 
his  trade  or  business  of  mason  and  stone  delver,  or  otherwise,  by  reason  or  in  consequence  of  the 
non-performance  and  breach  by  the  said  defendant  of  the  agreement  entered  into  by  him  the  plain* 
tiff,"  [stating  it,j  and  the  defendant  was  ordered  to  admit  the  agreement,  that  the  plaintiff  was  law- 
fully possessed  and  in  the  occupation  of  the  ground,  and  was  wrongfully  turned  out  of  possession 
by  the  defendant. 

[2]  Vide  Clarke  v.  White,  12  Peters,  178.  Rathbone  v.  Warren,  10  Johns.  Rep.  595,  596.  Haw  - 
leyv,  Cramer,  4  Cow.  728. 
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their  heirs,  "To  the  use  of  the  said  Julia  Booth  for  and  during  the  term  of 
her  natural  life  to  and  for  her  own  sole  and  separate  use  and  benefit,  or  to  the 
use  of  such  person  or  persons  as  the  said  Julia  Booth,  by  writing  under  her 
hand  and  seal,  should  at  any  time  during  her  intended  coverture  direct  or 
appoint ;  and  in  default  of  such  direction  or  appointment,  then  in  trust  to  pay 
the  rents,  issues  and  profits  of  the  said  hereditaments  and  premises  into  the 
proper  hands  of  the  said  Julia  Booth,  or  otherwise  to  permit  her  to  receive 
the  same  for  and  during  her  natural  life,  to  and  for  her  sole  and  separate  use, 
wholly  and  independently  of  the  said  Joseph  Waterworth,  and  without  the 
same  being  subject  to  his  debts  or  engagements ;  and  the  receipts  of  the  said 
Julia  Booth  alone,  notwithstanding  her  coverture,  were  thereby  declared  to 
be  good  and  sufficient  discharges  for  so  much  of  the  said  rents  and  profits  as 
should  therein  be  acknowledged  or  expressed  to  be  received  ;  and  from  and 
after  the  decease  of  the  said  Julia  Booth,  to  the  use  of  the  said  Joseph  Water- 
worth  for  life,"  with  remainder  to  the  use  of  the  children  of  the  marriage, 
with  remainder  to  the  use  of  such  persons  as  Julia  Booth  should  by  instru- 
ment sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses 
appoint,  and  in  default  thereof  to  the  use  of  her  brothers  and  sisters. 

In  March,  1833,  Joseph  Waterworth  and  Julia  his  wife  borrowed 
2501.  from  a  Mr.  Marshall,  and  thereupon  Mr.  and  Mrs.  Stead,  by  in-    [*246] 
dentures  of  lease  and  release  ami  appointment,  appointed  and  released 
the  property  in  question  to  Marshall  in  fee,  by  way  of  mortgage,  to  secure 
the  250/. 

In  September,  1835,  Joseph  Waterworth  and  Julia  his  wife  borrowed  120Z. 
from  the  plaintiff,  for  which  they  gave  their  joint  and  several  promissory  note, 
and  they  thereupon  signed  and  delivered  to  the  plaiotiff  a  memorandum,  not 
under  seal,  whereby  they  agreed  when  requested  to  "  appoint,  grant,  release 
and  convey  in  mortgage"  the  property  comprised  in  the  settlement  unto  the 
plaintiff,  his  heirs  and  assigns  forever,  and  that  they  would  enter  into  all  the 
usual  and  reasonable  mortgage  covenants;  they  also  undertook  to  insure  the 
life  of  Mrs.  Waterworth  for  the  purpose  of  better  securing  the  1207. 

Mr.  Waterworth  died  in  1836,  leaving  two  children,  and  his  assets  were 
found  insufficient  to  pay  his  debts.  Marshall's  debt  was,  however,  paid  by 
means  of  a  policy  which  had  been  effected,  and  the  remainder  out  of  Mr.  Wa- 
terworks assets. 

The  plaintiff's  debt  remaining  unpaid,  he  filed  this  bill  against  Mrs.  Julia 
Waterworth,  who  had  married  Mr.  Nelson,  and  against  her  husband,  and  a 
second  incumbrancer,  praying  a  declaration  that  he  was  in  oquity  entitled  to 
a  valid  mortgage  of  the  property,  and  that,  subject  to  the  interest  of  the  child- 
ren and  by  virtue  of  the  memorandum,  he  was  entitled  to  an  equitable  lien 
upon  the  said  property,  and  for  an  account  and  consequential  relief. 

There  was  another  question,  whether  the  plaintiff's  security  was 
entitled  to  priority  over  one  subsequent  #in  date  of  a  Mr.  Tolson,    [*247] 
who  had  taken  his  mortgage  with  notice  of  the  plaintiff's  charge,  but 
who  had  got  in  an  outstanding  term. 


248  CASES  IN  CHANCERY. 


1889.—8tead  t.  Nelson. 


Mr.  Pemberton  and  Mr.  K.  Parker,  for  the  plaintiff,  contended  that  the 
agreement  was  binding  on  the  wife,  for  that  the  property  being  settled  to  her 
separate  use  she  was  to  all  intents  and  purposes  to  be  considered  with  respect 
to  it  as  A  feme  sole  ;  in  that  view  the  agreement  was  binding  on  her,  and  on 
her  separate  property,  over  which  she  had  not  been  deprived  of  the  power  of 
anticipation  ;  that  even  if  the  instrument  were  defective  in  form,  this  court 
would  aid  it  in  favor  of  n  purchaser  for  valuable  consideration. 

That  this  case  was  like  Witts  v.  Dawkins,(a)  where  property  had  been 
settled  during  the  joint  lives  of  the  husband  and  wife,  upon  trust  for  such 
persons  as  the  wife  should  appoint,  and  in  default  to  the  separate  use  of  the 
wife,  and  an  agreement  for  sale  entered  into  by  the  husband  and  wife  was 
established  against  the  purchaser. 

Mr.  Kindersley  and  Mr.  Metcalfe,  contra : — The  estate  was  conveyed  to 
trustees  to  the  use  of  Mrs.  Waterworth  for  life  for  her  separate  use,  a  legal 
estate  for  life  became  therefore  vested  in  her,  which  could  only  be  parted  with 
by  the  due  execution  of  the  appointment  under  seal,  or  by  the  usual  legal 
modes  of  conveyance  of  a  feme  coverfs  estate.  Neither  of  these  have  been 
done,  and  the  instrument,  not  being  under  seal,  is  invalid  as  an  execution 
under  the  power. 

Again,  if  the  interest  for  her  separate  use  be  of  an  equitable  nature; 
[*248]  that  equitable  estate  lasted  only  during  *the  life  of  her  husband,  so 
that  in  this  view  of  the  case  she  had  an  equitable  interest  during  the 
joint  lives  of  herself  and  husband,  with  a  legal  remainder  during  her  own 
life ;  and  this  reversionary  interest  could  not,  according  to  the  case  of  Stife 
v.  Everitt,(b)  be  conveyed  during  the  coverture. 

The  contract  of  a  married  woman  is  void,  and  so  far  as  the  agreement 
rested  in  contract  it  is  wholly  invalid  against  Mrs.  Nelson. 

The  case  of  Witts  v.  Dawkins  does  not  apply.  There  the  husband  and 
wife  offered  to  make  a  good 'title  by  fine  or  otherwise,  which  it  is  plain  they 
might  do  by  the  execution  of  the  power  of  appointment,  which  was  vested  in 
the  wife. 

The  Master  op  the  Rolls  :— This  estate  was  vested  in  Mrs.  Water- 
worth  for  her  life  for  her  separate  use.  Now  supposing  a  legal  estate  to  have 
been  vested  in  her,  a  court  of  law  would  take  no  notice  of  the  words  "for 
her  separate  use,"  but  in  this  court  those  words  would  give  her  during  cover- 
ture the  same  right  over  the  estate  as  she  would  have  had  if  she  had  been  a 
feme  sole.[\]    Having  that  fight,  she  enters  into  a  contract,  whereby,  in  con- 

(a)  12  Ves  501.  (*)  1  Myl  *  Cr.  37. 

[1]  Vide  TaUett  v.  Armstrong,  1  Beav.  1.  6.  G.  1  Keen,  430,  435,  a.  1.  4  MyL  &  Cr.  377. 
Johnson  r.  Johnson,  1  Keen,  648.  Newlands  y  Paynter,  4  Myl.  &  Cr.  408.  Scott  v.  Devi*,  id.  89. 
Qimont  t.  Horwood,  1  Keen,  7.  Acton  v.  White,  1  Sim,  &  Stu.  439,  432,  n.  1.  Vtxoneau  ▼. 
Pegram,  3  Leigh's  (Vlif .)  Ren.  183.  A  feme  covert,  with  respect  to  her  separate  estate,  is  to  be 
regarded  in  a  court  of  equity  as  a/eme  safe,  and  may  dispose  of  bet  property  aritheut  the  oonsant 
or  concurrence  of  her  trustee,  unless  she  ia  specially  restrained  by  the  instrument  under  sxhftch  eh* 
acquires  her  separate  estate.    Jaquei  v.  Methodist  Ep.  Church,  17  Johns.  Rep.  548.    S.  C.  1 
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sideration  of  a  sum  of  120/.,  she  agrees  to  execute  a  mortgage  of  this  estate. 
That  which  was  vested  in  her  and  over  which  her  power  extended  was 
her  life  estate.  It  is  true  that  her  life  might  be  prolonged  beyond  the  life  of 
her  husband,  if  so,  the  consequence  would  be,  that  she  would  then  have,  both 
in  equity  as  well  as  at  law,  an  absolute  power  of  disposition  over  that  life  es- 
tate, and  I  cannot  say  that  I  think  that  the  analogy  of  a  reversionary 
interest  in  a  *  chose  en  action  in  any  way  applies  to  this  case.  Itap-  [*249] 
pears  to  me  that  she  had  a  power  to  enter  into  this  agreement,  which 
must  be  specifically  performed  with  costs,  and  it  must  be  declared  that  the 
plaintiff's  mortgage  is  entitled  to  priority  over  that  of  Mr.  Tolson.[2] 


Martin  v.  Swannell. 

1840:  March  11,  12, 19.  % 

A  testator  gave  hit  real  and  personal  estate  to  his  wire  for  life,  and  after  her  decease  "  onto  and 
amongst  his  three  children,  P.,  E.  and  T.,  and  their  lawful  issue,  in  such  proportions,  manner 
and  form,  and  subject  to  such  charges,  die.,  as  his  wife  should  appoint :"  Held  that  in  default 
of  appointment,  the  children  took  estates  tail,  andthat  an  appointment  to  a  deceased  child  and  the 
heirs  of  her  body  was  invalid. 

The  testator  having  given  his  real  and  persoual  estate  to  his  wife  for  life 
proceeded  to  make  a  distinct  gift  as  follows : — "  And  from  and  after  the  de- 
cease of  my  said  wife,  I  give,  devise  and  bequeath  all  my  aforesaid  real  aud 
personal  estate,  unto  and  among  my  three  children,  Phoebe,  Elizabeth  and 
Tryce,  and  their  lawful  issue,  in  such  propcriions,  manner  and  form,  and 
subject  to  such  restrictions,  charges  and  declarcUions,  as  she  my  said  wife 
by  4rct  fa*,  shall  appoint."  There  was  no  gift  over  in  default  of  appoint- 
ment. « 

The  testator  died  in  1831,  leaving  his  wife  and  three  children  surviving. 

In  1833  the  testator's  daughter  Phcobe  died,  leaving  a  son  and  two  daugh- 
ters ;  and  subsequently  in  1835,  the  widow,  by  deed  reciting  the  death  of 
Phoebe  leaving  children,  appointed  the  real  and  personal  estate  (except  one 
acre  and  100/.)  "  to  her  daughters  Phoebe  and  Elizabeth,  and  to  her  son 
Tryce,  and  the  heirs  of  their  respective  bodies,  in  equal  shares,  as  tenants  in 
common ;"  and  she  appointed  the  one  acre  and  the  UK)/,  to  all  the  persons 

Johns.  Ch.  Rep.  450.  2  Johns.  Ch.  Kep.  543.  3  Johns.  Ch.  Rep.  77.  And  though  a  particular  mode 
of  disposition  be  specifically  pointed  out  in  the  instrument  or  deed  of  settlement,  it  will  not  pre- 
clude her  adopting  another  mode  of  disposition  ;  unless  there  are  negative  words  restraining  her 
power  of  disposition,  except  in  the  very  mode  so  pointed  out.  lb  Therefore  if  the  wife  enters 
into  any  agreement,  clearly  indicating  her  intention  to  affect  by  it  her  separate  property,  a  court 
of  equity,  if  there  be  no  fraud,  or  unfair  advantage  taken  of  her,  wiH  apply  her  separate  property 
to  satisfy  such  engagement    lb. 

[9]  Vide  Knowlt*  v.  JfcCfemJey,  10  Paige,  342,  346. 

Vol.  II.  20 


251  CASES  IN  CHANCERY. 

1840.— Martin  v.  Swannell. 

objects  of  her  power  as  joint  tenants,  and  to  their  heirs,  executors, 
[*260]    'administrators  and  assigns,  and  if  need  be  to  the  heirs  of  their  bodies 
,  for  the  largest  estate  which  she  had  the  power  to  appoint ;  and  the 

shares  of  Phoebe  she  declared  was  to  be  subject  and  charged  with  the  pay- 
ment to  her  daughter  Elizabeth  of  G00Z.  and  she  appointed  the  same  to  Eliza- 
beth accordingly. 

The  widow  died  in  1835,  and  a  bill  having  been  filed  to  ascertain  the 
rights  of  the  parties,  the  cause  now  came  on  for  hearing. 

Mr.  Kindersley  and  Mr.  B.  S.  Follett,  for  Tryce  Martin  the  heir-at-law  of 
the  testator,  contended  that  the  appointment  of  a  share  to  Phoebe  and  the 
heirs  of  her  body  was  invalid,  Phoebe  being  dead  at  the  time ;  anil  there  be- 
ing no  gift  over,  that  this  share  in  the  real  estates  was  therefore  undisposed 
of,  and  belonged  to  the  heir-at-law  of  the  testator.  Boyle  v.  The  Bishop  of 
Peterborough,(a)  Butcher  v.  But  cherub) 

Mr.  P  ember  ton  and  Mr.  Webster,  for  the  testator's  daughter  Elizabeth  and 
her  husband,  admitted  the  invalidity  of  the  appointment  to  Phoebe,  and  con- 
tended that  thete  was  a  gift  to  the  children  of  the  testator  in  tail,  subject  to  a 
power  of  appointment  vested  in  the  widow.  They  cited  Brown  v.  Higgs,{c) 
The  Duke  of  Marlborough  v.  Godolphin,{d)  Harding*.  Glyn,(e)  Casterton 
v.  Sntherland,(g)  Lyon  v.  Mitchell&h)  Jesson  v.  Wrigfit.(i) 

Mr.  Koey  for  the  son  and  heir  of  Phoebe,  contended,  that  she  took 
[*251]    an  estate  tail,  either  under  or  in  default  *of  appointment,  and  that  this 
share  had  therefore  descended  to  her  heir. 

Mr.  Tinney,  for  the  younger  children  of  Phoebe,  admitted  the  appointment 
to  her  to  be  void,  but  contended,  that  under  the  word  issue,  the  children  took 
by  purchase  distributively.    Hockley  v.  Mawbey.{k) 

Mr.  Kindersley  in  reply. 

The  Master  op  the  Rolls  : — I  must  consider  the  appointment  to  Phoebe 
and  the  heiiff  of  her  body  as  invalid,  but  that  the  6007.  were  well  appointed. 
The  only  remaining  question  is,  whether  an  appointment  to  the  children  of 
Phoebe  would  have  been  a  good  appointment,  if  so  all  the  rest  will  follow. 


March  19. — The  Master  op  the  Rolls  : — In  this  case  the  widow  of 
the  testator,  Robert  Martin,  has  not  duly  exercised  her  power  of  appointment, 
as  to  an  undivided  part  of  the  estate  devised  by  his  will,  and  the  question  is, 
to  whom  the  unappointed  share  belongs.    [His  Lordship  stated  the  devise.] 

There  is  no  gift  in  default  of  appointment,  so  that  the  right  to  the  unap- 
pointed share  depends  entirely  on  the  effect  of  the  words  just  stated. 

A  devise  unto  and  amongst  the  three  children  and  their  lawful  issue  would 
entitle  the  three  children  to  the  real  estate  as  tenants  in  common  in  tail.    To 

(«)  1  Vea.  Jan.  299.       (b)  9  Vea.  382. "  (#)  8  Vea.  561.  5  Ve*.  506. 

(d)  2  Vee,  61.  (e)  8  Vet.  570.  (g)  9  Vee.  445.  8vg.  Pow.  6th  edit  176. 

(A)  1  Mad.  467.  (t)  5  Manle  &  8.  95. 2  Bli.  1.     (Jfc)  1  Vee.  jun.  142. 
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the  words  which  give  the  estate  are  immediately  subjoined  words 
creating  the  power  by  which  the  wife  is  enabled  *to  nominate  and  [*252] 
determine  the  proportions,  manner  and  form,  in  which  the  shares  are 
to  be  taken,  and  the  restrictions,  charges  and  declarations,  to  which  they  are 
to  be  subjected ;  and  it  is  argued,  that  the  words  creating  this  power  clearly 
show  an  intention  that  the  issue  of  the  children  were  to  take  distributively  in 
concurrence  with  their  parents ;  that  all  persons  comprised  within  the  mean- 
ing of  the  word  "  issue,"  must  be  deemed  to  be  distinct  objects  of  the  power ; 
and  that  as  the  word  "  issue"  denotes  the  object  of  the  power,  it  must  also  be 
taken  to  denote  distinct  objects  of  the  devise,  and  cannot  be  construed  as  a 
word  of  limitation. 

The  case  of  Hockley  v.  Mawbey^a)  was  cited  as  an  authority  for  this  argu- 
ment ;  but  in  that  case  the  devise  was  to  the  testator's  son  Richard,  and  his 
issue  lawfully  begotten,  to  be  divided  among  them  as  he  should  think  fit. 
The  issue  were  objects  of  the  power  to  be  exercised  by  the  father;  and  it  is 
plain,  that  as  amongst  themselves,  they  were  to  take  distributively.  In  the 
present  case  it  does  not  appear  that  the  testator  has  employed  words  from 
which  it  is  necessary  to  be  inferred,  that  the  children  and  all  their  issue 
who  might  come  into  esse  in  time,  were  to  take  concurrently  and  distribu- 
tively. 

Supposing  the  estates  given  to  be  estates  tail  in  the  children,  the  issue  would 
take  by  way  of  limitation ;  and  the  parents,  having  estates  tail,  might  do  the 
things  to  which  the  power  extended  ;  and  the  power  not  being  exercised  by 
the  widow,  I  think  that  the  words  giving  the  estate  must  be  construed  in  the 
ordinary  way,  and  that  the  effect  of  them  is  to  give  the  ^states  tail  in  the  real 
estate  to  the  children  of  the  testator. 


•Warburton  v.  The  London  and  Blackwall  Railway  Com-    [*253] 

PANY. 
1839:  December  5,  6. 
The  plaintiff  obtained  a  special  injunction,  and  the  defendant*  subsequently  filed  a  general  demurrer, 

after  which,  and  before  the  demurrer  had  been  set  down,  the  plaintiff  obtained  an  -order  of  course 

to  amend,  "  without  pr  jadice  to  the  injunction  :"  Held  regular. 
After  a  demurrer,  the  plaintiff  may,  before  it  has  been  argued,  obtain -an  order  of  coarse  to  amend ; 

the  only  question  is,  what  costs  he  is  to  pay,  and  that  depends  upon  whether  the  demurrer  has 

been  set  down  or  not. 

On  the  16th  of  November  this  bill  was  filed,  and  on  the  18th  the  plaintiffs 
obtained  ex  parte  a  special  injunction  restraining  the  defendants  from  pro- 
ceeding in  their  excavations  near  the  plaintiff's  houses. 

On  the  25th  of  November  the  defendants  moved  before  the  Vice-Chan- 
cellor to  dissolve  the  injunction,  which  motion  was  standing  for  judgment 

(a)  1  Ves.  jun.  142. 
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On  the  26th  of  November  the  defendants  filed  a  general  demurrer  to  the 
whole  bill,  and  on  the  following  day,  (the  27th  of  November,)  and  before  the 
demurrer  could  be  set  down,  the  plaintiff,  upon  petition,  obtained  as  of  course 
at  the  Rolls  an  order  "  to  amend  their  bill  as  they  should  be  advised,  without 
prejudice  to  the  injunction  issued  in  this  cause,  upon  payment  of  20*.  costs," 
and  undertaking  to  amend  within  three  weeks. 

It  was  now  moved  on  behalf  of  the  defendants  that  this  order  to  amend 
should  be  varied  by  omitting  the  words  <fc  without  prejudice  to  the  injunction 
issued  in  this  cause." 

Mr.  Pemberton  and  Mr.  Bigg,  in  support  of  the  motion,  contended,  that 
by  obtaining  an  order  to  amend  after  the  demurrer  had  been  filed,  the  plaintiff 
had  submitted  to  the  demurrer  and  admitted  that  there  was  no  equity  to 
sustain  the  bill,  and  that  consequently  there  could  be  no  equity  to  support 
the  injunction ;  that  if  the  demurrer  had  been  allowed  on  argu- 
[#254]  menf,  the  cause  *would  have  been  out  of  court,  and  the  injunction 
would  have  gone,  unless  the  court  upon  an  examination  of  the  merits 
thought  fit  to  order  otherwise ;  that  consequently  an  order  of  this  descrip- 
tion was  not  an  order  of  course,  but  ought,  if  at  all,  to  have  been  obtained 
on  a  special  application  showing  the  merits;  that  the  plaint  iff  by  his  amend- 
ments might  possibly  strike  out  the  very  facts  on  which  his  right  to  the  in- 
junction was  founded. 

Mr.  Kindersley  and  Mr.  O.  Russell,  contra :— When  an  injunction  has 
been  granted  on  the  merits  a  motion  to  amend  without  prejudice  to  it  is  a  mo- 
tion of  course :  that  was  decided  in  Pratt  v.  Archer:  a)  The  case  of  a  com- 
mon injunction  is  different ;  so  far,  then,  the  order  is  regular,  and  it  cannot 
be  affected  by  the  demurrer  which  has  never  been  set  down  for  argument. 

The  court  will  never  suppose  that  the  plaintiff  will,  in  amending  the  bill, 
strike  out  the  very  merits  which  sustain  his  injunction. 

The  defendants  are  irregular  in  asking  to  vary  the  order :  the  proper  appli- 
cation would  have  been  to  discharge  it  altogether. 

Mr.  Pemberton,  in  reply  : — The  defendants  could  not  discharge  the  order 
altogether,  for  so  far  as  it  seeks  liberty  to  amend,  it  is  regular. 

The  Master  op  the  Rolls  : — An  order  to  amend  will  not  prejudice 
either  the  special  or  common  injunction,(a)  and  it  would  be  so  whether 
[•255]    the  words  "  without  prejudice"  were  inserted  *or  not ;  the  usual  course, 
however,  is  to  insert  these  words. 

In  this  case  a  general  demurrer  has  been  interposed  between  the  order  for 
the  injunction  and  the  order  to  amend  ;  and  the  question  is,  whether  that 
makes  any  difference.    It  is  said  that  the  order  to  amend  after  demurrer  ad- 
mits that  there  are  no  merits ;  that  may  be  so  for  some  purposes,  but  is  0° 
so  in  a  practical  sense. 

I  have  nothing  to  do  with  the  amendments  which  the  plaintiff  may  mate, 

(«)  1  8.  &  S.  433  ;  and  eee  2  Sim.  468,  and  the  Second  General  Order  of  9th  M«/> l8$9f ' 
BeaTan  ,x. 
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the  only  question  is,  whether  the  order  has  been  regularly  obtained.    I  think 
this  case  has  occurred  before,  and  will  therefore  inquire. 


December  6. — The  Master  op  the  Rolls  : — I  do  not  think  that  the 
order  is  irregular.  Whether  expressed  to  be  without  prejudice  or  not,  an  order 
to  amend  does  not  affect  the  injunction.  When  a  demurrer  is  filed,  the  plain- 
tiff is  nevertheless  at  liberty,  before  it  has  been  argued,  to  obtain  an  order  of 
course  to  amend  his  bill,  and  the  amendment  will  not  prejudice  the  injunc- 
tion; the  only  question  is,  the  amount  of  costs  to  be  paid  by  the  plaintiff,  and 
that  depends  on  whether  the  demurrer  has  been  set  down  or  not.  This 
motion  is  irregular,  and  must  be  refused  with  costs.[l] 


•Button  v.  Buttoit.  [*266] 

1840:  January  11. 

A  testator  gave  one  estate  to  James,  upon  truat  to  pay  to  testator's  wife  181.  a  year  for  life,  and 
after  her  decease  he  jave  the  estate  to  Thomas.  The  testator  also  gave  a  aecond  estate  to  James, 
upon  trust  to  pay  testator's  wife  28Z.  a  year  for  life,  and  after  her  decease  he  gave  this  estate  ab- 
solutely to  James ;  and  he  declared,  that  if  James  should  neglect  or  refuse  to  pay  the  annuitiea 
from  either  of  the  said  estatea  when  they  became  due,  that  hia  wife  ahould  have  power  of  selling 
the  estates,  and  to  appropriate  the  money  to  her  own  use.  The  rents  being  insufficient  to  pay 
the  annuities :  Held,  that  the  widow  had  a  right  to  sell  unless  Jamea  paid  the  full  amount  of 
the  annuities,  but  that  he  was  not  personally  bound  to  pay  them. 

By  his  will,  dated  in  1838,  the  testator,  after  giving  a  leasehold  and  his 
household  goods,  moneys,  &c.,  to  his  wife,  "  subject  to  the  payment"  of  cer- 
tain legacies,  gave  as  follows : — "I  give  unto  my  brother  James  Button  my 
three  cottages  or  tenements,  situate  at  Castor  in  the  county  of  Lincoln,  upon 
trust  to  pay  to  my  said  dear  wife  Elizabeth  Button,  or  her  assigns;  the  sum  of 
181.  per  year  during  the  term  of  her  natural  life ;  and  after  her  decease,  I  give 
and  bequeath  the  same  cottages  or  tenements,  with  the  yard,  outhouses  and 
appurtenances  thereto  belonging  unto  my  brother  Thomas  Button,  his  heirs 
or  assigns  for  ever,  on  condition  of  his  paying  unto  my  nephew  J.  B.  the  sum 
of  60/.  1  also  give  unto  my  said  brother  James  Button,  my  share  or  part  of 
the  land  left  by  my  father  between  me  and  my  brother  Thomas  Button,  situ- 
ate at  Castor  aforesaid,  upon  trust  to  pay  to  my  said  dear  wife  or  her  assigns 
the  sum  of  28/.  per  year  during  the  term  of  her  natural  life.;  and  after  her 
decease,  I  give  and  bequeath  my  share  or  part  of  the  said  land  with  the  build- 
ings thereon  unto  my  said  brother  James  Button,  his  heirs  or  assigns  for 
ever.  I  direct  that  the  said  two  sums  of  money,  amounting  to  46Z.  per  year, 
be  paid  to  my  said  wife  Elizabeth  Button  or  her  assigns  quarterly,  on  the  1st 

[1]  Vide  Ferrmmdr.  Homer,  4  Myl.  6c  Cr.  145,  146.  WelUtUy  v.  WtUetUy,  id.  554,  558.  Ren- 
wick  t.  WiUon,  6  Johns.  Ch.  Rep.  81.  1  Hoff.  Ch.  PracL  301.  1  Barb.  Ch.  Pract  113,  210.  3 
Sim.  488,  n.  3. 
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of  January,  the  1st  of  April,  the  1st  of  July  and  the  1st  of  October,  in  every 
year,  and  each  quarterly  payment  to  be  made  within  one  month  after 
[*257]  becoming  due  ;  and  I  hereby  declare  that  if  *my  said  brother  James 
Button  shall  neglect  or  refuse  to  pay  the  quarterly  sums  of  money 
above  mentioned  from  either  of  the  said  estates  when  they  become  due,  my  will 
is  that  my  said  wife  shall  have  full  power  to  sell  either  or  both  of  the  said 
estates  by  auction,  or  in  such  manner  as  she  may  think  fit  after  the  expiration 
of  two  months  from  the  time  of  my  said  brother  James  Button's  neglect  or  re- 
fusal to  make  the  said  quarterly  payments,  and  appropriate  the  money  arising 
from  such  sale  to  and  for  her  own  use  and  benefit ;"  and  he  gave  the  residue 
of  his  real  and  personal  estate  to  his  wife. 

James  Button  was  in  possession  of  the  second-mentioned  premises  at  the 
decease  of  the  testator,  and  continued  in  such  possession ;  but  the  rent  there- 
of was  wholly  inadequate  to  pay  the  annuity  of  28/.  and  the  same  remained 
unpaid.  James  Button  was  however  willing  to  pay  to  the  widow  the  whole 
amount  of  the  rents.  The  widow,  by  this  bill,  insisted  that  she  was  entitled 
to  have  an  immediate  sale  of  the  premises  for  payment  of  the  arrears  and  ac- 
cruing payments  ;  and  secondly,  that  the  defendant,  James  Button,  having 
accepted  the  devise,  took  the- estate  subject  to  the  condition  of  paying  the  full 
amount  of  the  annuities  for  which  he  had  become  personally  liable. 

Mr.  Pemberlon  and  Mr.  Thomas  Turner,  for  the  plaintiff. 

Mr.  Bethell,  contra,  cited  Doe  v.  Wrighte.(a) 

The  Master  of  the  Rolls  : — In  considering  this  case,  I  must  take  the 
several  clauses  in  this  will  together,  in  order  to  collect  from  them, 
[•268]  #if  possible,  the  intention  of  the  testator.fl]  I  am  of  opinion  that  the 
intention  of  the  testator  apparent  on  this  will  was  this,  that  his  wife 
should  have  a  provision  secured  to  her  to  the  extent  of  these  two  annual 
sums.  He  may  not  have  provided  for  it  in  a  mode  strictly  in  accordance 
with  technical  rules,  but  he  has  directed  that  one  estate  should  pay  182.  and 
the  other  estate  should  pay  the  sum  of  28/.  a  year,  without  directing  the  pay* 
ments  to  be  made  out  of  the  rents  and  profits.  The  case  of  the  first  an- 
nuity is  certainly  exposed  to  the  difficulty  which  has  been  pointed  out  by  the 
defendant's  counsel,  that  there  is  a  gift  over  to  another  person  after  the  death 
of  the  wife. 

The  testator,  however,  directs  the  specific  payments  of  these  particular 
sums  on  the  several  quarter  days,  and  then  he  says,  that  if  John  Button 
should  neglect  or  refuse,  to  pay  the  quarterly  sums  above  mentioned  from 
either  of  the  said  estates  when  they  became  due,  his  will  was,  that  his  wife 
should  have  full  power  to  sell  either  or  both  of  the  said  estates  by  action,  or 
in  such  manner  as  she  might  think  fit  after  the  expiration  of  two  months 

(a)  2B.&.  Aid.  710. 

[1]  Vide  3  Myl.  &  Cr.  614,  n.  2.  1  Sim.  371  n.  1.  Pond  v.  Bergh,  10  Paige,  141.  Jen- 
ninge  v.  Newman,  10  Sim.  223.  Benn  v.  Dixon,  id.  638.  Vaughan  v.  The  Marquis  of  Headfort, 
id.  641. 
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from  the  time  of  his  said  brother's  neglect  or  refusal  to  make  the  payments 
and  appropriate  the  money  arising  from  such  sale  for  h«r  own  use  and  benefit. 
This  gentleman  has  not  made  the  payments,  and  the  reason  which  he  gives 
for  not  making  them  is  not,  as  I  conceive,  an  answer  to  the  plaintiff's  claim. 
He  says  the  rents  have  not  produced  enough  to  pay  these  annual  sums  to  the 
testator's  widow  :  the  consequence  then  is,  that  the  wife  has  a  power  to  sell 
the  estate,  and  I  apprehend  she  must  now  be  declared  to  have  the  benefit  of 
that  power.  If  the  defendant  John  Button  is  desirous  of  preventing  the  exe- 
cution of  that  power,  he  has  the  means  of  doing  so,  by  making  the  pay- 
ments ;  if  he  objects  to  do  that,  and  I  think  he  is  under  no  personal 
•obligation  to  do  it,  then  the  power  attaches,  and  I  think  the  plaintiff  [*269] 
will  be  entitled  to  a  decree  for  a  sale.  The  costs  ought  to  be  paid 
out  of  the  estate. (a) 


Miller  v.  Little. 

1R40:  January  11. 

A  testator  bequeathed  as  many  of  his  canal  shares  as  he  should  leave  children  him  surviving,  one 
of  such  shares  to  be  in  trust  for  each  of  his  children.  At  the  date  of  his  will  he  had  eight  shares 
and  seven  children,  and  at  his  death  he  had  ten  shares  and  eleven  children  :  Held,  that  the  be- 
quest was  specific. 

The  testator  by  his  will,  dated  in  March,  1612,  gave  and  bequeathed  to 
his  executors  and  trustees  in  these  words :  "  As  many  of  my  shares  in  the 
Grand  Junction  Canal  Navigation  as  I  shall  leave  children  me  surviving,  or 
born  in  due  time  after  my  death  ;"  he  then  declared  the  trusts  of  this  gift  to 
be  to  stand  possessed  "  of  one  of  such  shares  in  the  said  Grand  Junction  Canal 
Navigation"  for  each  of  his  "  children  whom  he  should  leave  him  surviving, 
or  as  should  be  born  in  due  time  after  his  death,"  and  their  children,  in  man- 
ner therein  mentioned. 

The  testator  had  eight  canal  shares  at  the  time  of  his  will,  and  ten  at  the 
time  of  his  death. 

The  testator  had  seven  children  at  the  time  of  making  his  will,  and  eleven 
at  his  death,  and  one  of  the  questions  was,  whether  the  bequest  of  these  shares 
was  a  general  or  a  specific  bequest. 

Mr.  P  ember  ton,  and  Mr.  Evans,  for  the  plaintiffs,  argued  that  the  legacies 
were  specific. 

#Mr.  F.  J.  Hall,  contra,  contended  that  the  legacies  were  general,    [*260] 
and  that  the  intention  of  the  testator  was,  that  the  number  of  shares 
should  be  made  equal  to  the  number  of  the  children  left  by  him  out  of  his 
personal  estato. 

(«)  See  Talbot  v.  Tke  Earl  of  Radnor,  3  Myl.  &  K.  259.    [Hodge  v.  Lewin,  I  Bear.  43.] 
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Mr.  Stuart,  Mr.  WUbraham,  Mr.  Roupell  and  Mr.  K.  Parker,  for  other 
parties. 

The  Master  of  the  Rolls,  said  he  thought  the  bequest  in  question 
was  a  specific  bequest  of  the  eight  shares  which  the  testator  had  at  the  date 
of  his  will ;  for  the  testator  had  given  as  many  of  Aw  shares  in  the  Grand 
Junction  Canal  Navigation  as  he  should  leave  children,  and  afterwards  spoke 
of  such  shares,  which  could  refer  only  to  those  described  as  "  my  shares,"  or 
those  which  he  then  had ;  he  therefore  considered  this  was  a  specific  and 
not  a  general  legacy,  and  that  the  eight  shares  only  were  subject  to  this  be- 
quest.(a)[lj 

(a)  See  Kirby  v.  Potter,  4  Ves.  750. 

[1]  A  testator  bequeathed  what  be  called  "  all  my  shares  in  the  Nottingham  Canal  Navigation." 
The  only  subject  to  which  the  bequest  could  apply*  was  shares  in  the  Nottingham  Canal  Company, 
to  which  the  testator's  wife  was  entitled  in  her  own  right    The  main  point  in  the  case  was,  whether 
this  was  a  case  of  election ;  but  as  incidental  to  that  question  it  became  necessary  to  consider 
whether  the  legacy  was,  or  was  not   specific;  and  it  is  in  reference  to  the  latter  topic,  only,  that 
the  case  is  cited.    Lord  Cottenham  says ;  "  the  point  for  consideration,  therefore,  m,  did  the  testator, 
by  the  words  in  his  will,  *  my  shares  in  the  Nottingham  Canal  Navigation/  refer  to  and  intend  to 
dispose  of  the  shares  described  in  the  Master's  report.    This  point  was  very  properly  put  by  Mr. 
T.,  in  arguing  for  the  widow,  principally  upon  the  question  whether  the  terms  used  gave  a  specific 
legacy  or  not.    To  try  this,  we  must  suppose  the  shares  to  have  been  his  own.     Would  '  ot  the 
legacy  in  that  case  have  been  specific  ?    It  is  a  bequest  of  *  my  shares,'  and  in  a  particular  company. 
It  must  be  either  specific,  that  is  of  what  he  had,  or  assumed  to  have  at  the  time,  or  general,  that 
is,  a  direcffon  to  his  representative  to  purchase  or  procure  what  is  given  :  but  the  direction  to  seu 
has  been  held  inconsistent  with  the  latter  construction.    It  was  argued  that  the  bequest  might  be 
construed  to  mean  such  shares  as  he  might  have  at  the  time  of  his  death,  either  by  a  transfer  to 
himself  of  the  shares  in  question,  or  by  the  purchase  of  others;  but  the  word  '  my*  being  eipre** 
sive  of  a  present  title,  excludes  this  argumeut :  besides  which,  the  testator  has  used  other  wordi  to 
include  any  canal  shares  afterwards  acquired.     I  must,  theref  -re,  assume,  that  the  words  describe 
some  existing  shares  in  the  Nottingham  Navigation,  which  takes  this  case  out  of  the  authority  of 
the  case  of  Dwnmer  v.  Pitcher,  .2  Myl.  &  K.  262,)  in  which  Lord  Brougham  decided,  first,  thtt 
the  gift  was  not  specific,  and  secondly,  that  it  was  uot  a  case  of  election  ;  and  I  do  not  feel  called 
upon  to  enter  iuto  any  consideration  of  the  question  discussed  in  that  case,  how  far  evidence  dtktft 
the  will  is  admissible,  in  explanation  of  the  testator's  meaning,  for  the  purpose  of  raising  a  case  of 
election ;  because  in  every  specific  devise  or  beqnest,  it  is  clearly  competent  and  necessary  to  in- 
quire as  to  the  thing  specifically  devised  or  bequeathed ;  and  the  word  '  my'  constitutes  part  of 
the  description  "    "  It  appears  then,  that  the  shares  in  the  Nottingham  Navigation  stood  in  the 
name  of  the  testator,  jointly  with  the  name  of  his  wife :  that  by  virtue  of  these  shares,  be  wii 
elected  and  acted  as  a  member  of  the  committee  of  the  ccmpany,  and  received  the  dividends ;  «* 
that  having  no  other  shares,  be  bequeathed  '  all  my  shares  in  the  Nottingham  Canal  Navigation. 
Thw  appears  to  me,  consistently  with  all  the  authorises,  to  be  a  bequest  of  the  shares  in  qaeetioo. 
Sknttlewerth  v.  Grravee,  4  Myl.  &  Cr.  35,  37.  See  further  Douglae  v.  Congreve,  1  Keen,  410. 
Campf  v.  Jones,  2  Keen,  756.    Davie*  v.  Morgan,  1  Beav.  406.    Jones  v.  Bruce,  II  Sim.  &• 
Hoekingr.  NicKolU,  1  Yo.  *  Col.  C.  C.  478. 
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HuTTON  V.  MANSELL. 
1840:  January  11. 

A  purchaser  under  the  court  will  not  be  allowed  to  take  possession  "  without  prejudice  to  objec- 
tions to  the  title,"  even  upon  payment  of  his  purchase  money  into  court. 

Ma.  Gordon  moved  on  behalf  of  a  purchaser  under  the  court  to  pay  in 
his  purchase  money,  and  to  be  parmitted  to  take  possession  of  the  property 
without  prejudice  to  objections  to  the  title. 

Mr.  Allfrey  for  some  parties  to  the  cause. 

The  Master  of  the  Rolls  considered  it  irregular  to  *allow  a  f*261] 
purchaser  to  take  possession,  unless  he  accepted  the  title.(a)[lj 


Toghill  v.  Grant.    In  re  Boord 

1839 :  December  04.    1840 :  January  13.  4fe 

This  court  has  authority  to  refer  for  taxation  tha  bill  of  costs  of  a  solicitor  who  acta  as  agent  for 
another. 

The  petitioner,  Mr.  Boord,  an  attorney  and  solicitor,  had  employed  Messrs. 
Morris  atid  Verbeke  partly  as  his  agents  and  partly  as  his  solicitors ;  and  the 
latter  having  brought  an  action  at  law  to  recover  the  balance  of  his  account 
current,  Mr.  Boord  presented  a  petition,  praying  that  the  respondents  might 
be  restrained  from  proceeding  at  law,  the  petitioner  being  willing  to  deposit 
the  amount  for  which  the  action  had  been  brought,  and  that  the.  bills  might 
be  referred  for  taxation,  as  to  a  specified  part  as  between  solicitor  and  agent, 
and  as  to  the  remainder  as  between  solicitor  and  client.  The  controversy  on 
the  affidavits  filed  in  the  matter  seemed  principally  to  relate  tf  whether  par- 
ticular parts  of  the  business  had  been  transacted  on  agency  or  otherwise. 

Mr.  P  ember  ton  and  Mr.  Ellis,  in  support  of  the  petition,  cited  Lees  v. 
Nuttall(b)  and  Jones  v.  Roberts,(c)  in  which  the  Vice- Chancel  lor,  after  ar- 
gument, expressly  decided  that  this  court  has  jurisdiction  to  order  an  agent's 
bill  to  be  taxed  on  the  application  of  the  solicitor  who  employed  him. 

•Mr.  Dixon,  contra : — The  question  is,  whether  the  bill  of  an  agent    [*262] 
is  taxable  at  the  instance  of  a  solicitor.     The  statute  of  2  G.  2,  c.  23, 
s.  23,  applies  only  to  the  ordinary  case  of  a  solicitor  and  an  unprofessional 
person,  and  the  12  G.  2,  c.  13,  s  6,  expressly  exempts  the  taxation  of  bills 
due  "  from  any  attorney  or  solicitor  to  any  other  attorney  or  solicitor."    That 

fa)  The  order  was  afterwards  made,  without  the  qualification  as  to  the  title 
(6)  2  Myl.  &  K.  284.  (c)  8  Sim.  397. 

[1)  As  to  tha  proceedings  for  potting  a  purchaser  into  possession,  set  Kershaw  v.  Thompson t  4 
Johns.  Ch.  Rep.  609.  Ludlow  v.  Lansing,  Hopk.  231.  JKrstjf  v.  Campbell,  1  Bland's  (Maryland)- 
Rep.  364. 
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such  a  bill  was  not  taxable  was  decided  by  the  full  Court  of  Common  Pleas 
in  Weymouth  v.  Knipe.(a) 

As  there  are  proceedings  pending  at  law  the  petitioner  ought  to  have  ob- 
tained a  reference  in  that  court  under  a  judge's  order,  and  not  come  here  and 
transfer  the  jurisdiction.  « 

Mr.  Pemberton,  in  reply : —  Weymouth  v.  Knipe  was  decided  before  Jones 
v.  Roberts,  and  was  cited  to  the  Vice-Chancellor,  who  nevertheless  made  the 
reference.  The  court  orders  a  taxation,  not  under  the  statute  but  under  its 
general  jurisdiction  in  cases  of  its  officers;  and  such  a  jurisdiction  has  been 
exercised  by  the  court  from  the  time  of  Lord  Hardwicke. 

The  Master  op  the  Rolls  said  he  must  examine  the  cases  before  be 
decided  ;  that  there  ought  to  be  an  uniformity  in  the  practice,  and  if  he  found 
the  case  before  the  Vice-Chancellor  similar  to  the  present,  he  must  order  the 
taxation  of  the  agency  bill  in  this  case. 


1840:  January  13. — The  Master  op  the  Rolls  said  he  had  looked  at 
the  report  of  Jones  v.  Roberts,  which  appeared  to  be  in  conformity 
[*£63]    with  several  prior  cases  ;  he  must,  therefore,  *act  on  it  and  make  the 
order  for  taxation  in  the  present  case. (6) 


The  Earl  op  Chesterfield  v.  Bond. 

1840:  February  8. 

It  m  cot  necessary  that  the  common  injunction  for  want  of  appearance  should  be  obtained  in  two 

or  during  the  seal,  it  may  be  regularly  obtained  any  day  on  which  the  court  »  sitting. 
Service  of  a  subpart*  by  leaving  a  copy  at  the  defendant's  residence)  sealed  up  in  a  letter,  at  tbf 

same  time  proofing  the  original,  held  regular. 

Os  the  27th  of  January,  1840,  the  defendant  was  served  with  a  subpmna 
to  appear,  by  leaving  a  copy  at  his  residence  and  at  the  same  time  producing 
the  original.  The  copy,  however,  was  delivered  to  the  defendant's  servant 
in  a  sealed  letter.  The  defendant  received  the  letter  when  he  got  up  on  tf* 
following  morning,  (the  28th,)  and  he  sent  it  to  his  solicitor  with  instruction* 
to  do  what  was  necessary. 

An  attachment  for  want  of  appearance  was  sealed  early  on  the  1st  of  Feb- 
Tuary,  but  afterwards,  on  the  same  day,  the  defendant's  solicitor  entered  a° 
appearance,  and  the  common  injunction  was  obtained  on  the  some  day  by  the 
plaintiff.  The  1st  of  February  was  the  first  day  after  term,  and  was  neither 
a  seal  day  nor  the  continuance  of  the  seal. 

(a)  3  Bing.  N.  C.  387,  and  5  Dowl.  P.  C.  495. 

(6)  A  petition  of  appeal  was  presented  by  the  respondents,  which  the  Lord  Chanoelior  oathe  » 
April,  1840,  dismissed  with  costs,  but  without  deciding  the  principal  point  [As  to  the  tatf**  * 
agent's  bills,  see  further,  In  re  Smith,  4  Beav.  309.] 
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It  was  now  moved,  on  the  part  of  the  defendant,  that  the  attachment  for 
non-appearance  and  the  order  for  the  injunction  might  be  discharged  for 
irregularity. 

The  irregularity  complained  of  was,  that  the  service,  by  leaving  a  copy  of 
the  subpoena  enclosed  in  a  letter,  was  irregular ;  and  that  the  order  for  an 
injunction,  which  was  neither  made  in  the  term  nor  during  the  seal,  was  also 
irregular. 

Mr.  Kindersley  and  Mr.  Toller,  for  the  motion,  contended  that  [*264j 
the  service  of  the  subpoena  was  irregular,  the  copy  being  sealed  up, 
and  thereby  giving  no  opportunity  to  the  servant  of  knowing  that  the  con- 
tents were  of  a  pressing  nature  or  of  comparing  the  copy  with  the  original ; 
that  such  was  not  the  service  contemplated  by  the  4th  General  Order,  1833, (a) 
the  object  of  which  was  to  give  open  and  distinct  notice  of  what  was  required 
from  the  defendant.  That  the  injunction  was  also  irregular,  it  being  founded 
on  an  attachment  issued  upon  this  service,  and  it  having  been  obtained  out 
of  term  and  not  on  a  seal  day ;  that  Rowe  v.  Jarrold9(b \  had  settled  the  very 
point;  so  in  Saxby  v.  Sazby>(c)  the  Vice-Chancellor  held  that  a  motion  to 
commit  could  only  be  made  on  a  seal  day.  That  Brierley  v.  Warmsley}(d) 
was  decided  on  the  10th  General  Order,  1833,  which  did  not  apply  to  injunc- 
tions for  want  of  appearance. 

That  the  defendant's  appearance  did  not  cure  the  defect  in  the  service  of 
the  subpoena  ;  1  Daniells,  Pr.  667,  and  Robinson  v.  Nask,{e)  where  an  at- 
tachment was  issued  against  a  defendant  for  non-appearance  to  a  subpoena 
which  had  been  issued  against  him,  and  in  which  he  was  described  in  a  wrong 
name,  it  was  held  that  his  appearance  for  the  purpose  of  discharging  the 
attachment  would  not  relate  back  so  as  to  cure  the  defect  in  the  subpoena  &nd 
bring  him  into  contempt  for  not  appearing ;  1  Smith,  Pr.  602.,  and  Lee  v. 
Ravenscroft,(g)  were  cited. 

Mr.  P  ember  ton  and  Mr.  L.  Wigram,  contra,  contended  that  the 
service  had  been  strictly  according  to  the  'General  Order,  and  was    [#265] 
regular ;  that  if  not,  then  that  the  irregularity  had  been  cured  by  the 
defendant's  appearance,  as  he  had  not  appeared  conditionally  with  the  re- 
gister to  enable  him  to  argue  the  point ;  Davidson  v.  The  Marchioness  of 
Hastings  \{h)  but  had  appeared  generally  without  reserving  that  right. 

That  the  injunction  had  issued  in  conformity  with  the  present  practice, 
Brierley  v.  Walmsley  ;(*)  and  such  orders  being  made  without  notice,  there 
Was  no  sound  reason  for  confining  applications  for  them  to  seal  days. 

Mr.  Kindersley. — To  hold  that  this  is  a  good  service  would  be  to  expose 
defendants  to  fraud  aud  inconvenience ;  service  of  a  subpoena  in  a  hamper 
might  equally  well  be  held  good  service. 

(a)  1  My.  &  K.  iv.  (b)  5  Mad.  45.  (c)  7  Simons,  140. 

(rf)  1  K«ea,  141.  («)  1  Anst.  76.  (g)  6  Sim.  474. 

(A)  9  Keen,  509.  (i)  1  Keen,  141. 
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The  Master  of  the  Rolls: — This  is  an  application  to  discharge  an  at- 
tachment and  to  set  aside  an  order  for  an  injunction  for  irregularity. 

The  attachment  issued  for  the  non-appearance  of  the  defendant  in  obedi- 
ence to  the  subpoena  to  appear  and  answer,  and  it  is  now  alleged  that  the 
subpoena  was  not  duly  served.  It  is  admitted  that  the  letter  of  the  order 
which  directs  the  mode  of  service  of  subpoenas  has  been  complied  with.  One 
can  conceive  a  casein  which  service  has  been  effected  fraudulently. and 
though  strictly  according  to  the  letter  of  the  order,  yet  accompanied  with  cir- 
cumstances intended  entirely  to  mislead  the  party  served ;  one  can  also  con- 
ceive a  case  in  which,  without  any  intention  whatever  of  fraud,  there  has 
been  service  pursuant  to  the  strict  letter  of  the  order,  but  attended 
[•266]  with  circumstances  which  have  "mislead  the  defendant  and  have  oc- 
casioned his  non-performance  of  the  duty  required  of  him.  When 
such  cases  occur,  there  will  be  no  difficulty  in  providing  a  remedy.  In  t",s 
case  there  has  been  no  fraud — no  attetidant  circumstances  in  any  way  calcu- 
lated to  cause  the  least  deception — there  has  been  no  mistake  and  nothing 
has  occurred  calculated  to  mislead  the  defendant, — so  far  from  it,  the  defend- 
ant seems  to  have  understood  what  he  had  been  served  with,  and  the  duty 
which  he  had  to  perform,  and  immediately  gave  directions  for  its  performance, 
and  it  has  been  accordingly  performed ;  here,  then,  we  have  the  letter  of  the 
order  strictly  complied  with,  the  party  served  understanding  what  was  re- 
quired of  him,  and  the  duty  enjoined  strictly  and  duly  performed.[l]  I  can" 
not  think  that  under  these  circumstances  there  is  any  irregularity  to  com- 
plain of;  and  if  there  had  been  any  irregularity,  I  think  it  has  been  entirely 
waived  by  the  appearance  ;  the  duty  has  been  performed,  the  party  has  ap- 
peared and  has  submitted  to  thetjurisdiction  of  the  court.[2]  If  he  had  any 
reason  to  complain  of  the  mode  of  service,  he  had  another  remedy, — by  enter- 
ing a  conditional  appearance  without  prejudice.  I  am,  therefore,  of  opini°n 
that  the  attachment  cannot  be  discharged. 

The  next  question  is,  if  the  order  for  the  injunction  is  to  be  discharged. 
The  old  practice  was,  that  a  motion  for  an  injunction  could  only  be  made  in 
term  or  during  the  seal ;  but  on  a  consideration  of  the  new  orders  it  appeared 
to  the  Vice-Chancellor  that  with  respect  to  injunctions  for  want  of  answer 

[1]  As  to  the  validity  of  the  service  of  a  subpana  without  actual  delivery  to  the  defendant;  ** 
further,  Dodd  v.  Webber,  poet,  503 ;  Kinder  v.  Forbes,  poet,  503 ;  2  Keen,  513,  n.  1. 

[2j  So,  in  Parker  v.  Williams,  4  Paige,  439,  Wallworth,  Ch.  said ;  "  There  was  a  technical  irre- 
gularity in  this  case,  in  serving  the  defendant  with  the  injunction  without  taking  out  and  serving 
him  at  the  same  time,  with  a  subpoena  to  appear  and  answer :  and  if  the  application  had  been  m»o« 
the  fir*t  opportunity,  the  injunction  might  have  been  dissolved  on  that  ground ;  butthis  irreguUnty 
was  waived  by  the  defendant  voluntarily  appearing  and  putting  in  his  answer.    It  was  therefore 
too  late  for  him  to  make  the  ebjection  after  such  a  lapse  of  time,  and  after  those  proceedingt  ba 
taken  place.    Where  a  party  seeks  to  set  aside  the  proceedings  of  his  adversary,  upon  ■  *** 
technical  irregularity,  he  must  make  his  application  the  first  opportunity  he  has  for  that  porj**- 
See  further  Hart  v.  Small,  4  Paige,  288.  1  Barb   Ch.  Pract.  78.  1  Hoffi  Ch  Pract.  105.  n-  *■ 
The  same  analogy  is  pursued  in  proceedings  at  law.     Nichols  v.  Nichols,  10  Wend.  571-  1  D°D 
Pract.  331,  et  stq.     Vids  stiam,  1  Beav.  78,  n.  1. 
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after  appearance,  there  might  with  advantage  to  the  suitors  be  an  alteration 
in  the  old  practice,  and  that  they  might  properly  be  granted  on  any  day  on 
which  the  court  was  sitting ;  a  new  practice,  therefore,  arose,  and  he  having 
frequently  permitted  such  orders  to  be  made,  I  adopted  the  practice 
after  a  communication  with  him  on  the  #subject.  The  analogy  be-  [*267] 
tween  a  common  injunction  for  want  of  answer  and  a  common  in- 
junction for  want  of  appearance  is  so  striking  and  obvious,  that  if  the  prac- 
tice is  settled  in  one  case  it  can  hardly  be  considered  not  to  be  settled  in  the 
other  case.  The  Registrar  tells  me  that  there  has  been  an  invariable  practice 
going  on  for  three  or  four  years,  in  which  every  party  entitled  to  an  injunc- 
tion for  want  of  appearance,  has  obtained  the  order  notwithstanding  he  was 
not  in  a  condition  to  ask  for  it  at  the  commencement  of  the  seal.  If,  there- 
fore, I  were  to  declare  this  to  be  irregular,  it  would  be  to  declare  that  all 
orders  upon  this  point  of  practice  have  been  irregular.  I  think  it  advan- 
tageous to  the  suitors  that  this  practice,  which  has  now  been  adopted  for  some 
years,  should  be  maintained,  and  that  the  injunction  is  regular :  this  motion 
must,  therefore,  be  refused,  witty  costs. 


Calvert  v.  Godfrey.  -  . 

1840:  February  8. 

[  Certain  words  in  a  decree,  affecting  the  rights  of  an  infant  heir,  it  was  held,  ought  to  be  omitted.] 

The  minutes  of  the  decree  directed  a  conveyance  to  be  settled  by  the 
Master  "  if  the  parties  differed" 

There  was  an  infant  heir  who  was  a  party  to  the  cause  and  a  necessary 
party  to  the  conveyance. 

The  Master  of  the  Rolls  held  that  the  words  "if  the  parties  differed" 
ought  to  be  omitted,  an  infant  being  interested. 

Mr.  James  Parker,  for  the  plaintiff. 


DUFFIELD  V.   ELWE8.     In  RE  CHAMBERS.  [*268] 

1846 :  January  24,  February  II. 

An  order  was  made  on  a  person  not  a  party  to  the  cause,  for  payment  of  a  sum  of  money  within 

three  weeks  from  the  date  of  the  order,  but  it  was  not  served  until  after  the  expiration  of  that 

time  :  Held,  irregular,  and  the  subsequent  proceedings  to  a  commitment  were  set  aside. 
Mode  of  enforcing  payment  of  a  sum  of  money  under  an  order  of  the  court  against  one  not  a  party 

to  the  cause. 
It  is  irregular  to  serve  a  writ  of  execution  commanding  payment  of  money  after  the  expiration  of 

the  time  appointed  for  payment  in  the  order  upon  which  the  writ  is  founded. 

In  this  case  an  order  had  been  made  on  the  2d  of  May,  1639,  that  Mr. 
Chambers  (who  was  not  a  party  to  the  cause)  should  pay  to  Mr.  Wilton  the 
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sum  of  67/.  10s.  Ad.,  the  amount  of  certain  costs,  within  three  weeks  from  the 
date  of  the  order,  that  is,  fro  u  the  same  2d  of  May  .(a)  This  order  was  not 
served,  and  no  payment  was  demanded  till  the  8th  of  June,  1839,  which  was 
about  five  weeks  from  the  date  of  the  order.  Payment  not  having  been  made, 
a  four-day  order  was  obtained  on  the  12th  of  June,  and  an  order  for  the  com- 
mitment of  Mr.  Chambers  was  obtained  on  the  14th  of  November,  following. 
It  was  now  moved  to  discharge  the  orders  of  the  12th  of  June,  and  14th  of 
November,  on  the  ground  that  the  service  of  the  order  of  the  2d  of  May,  after 
the  expiration  of  the  time  therein  limited  for  payment  of  the  money,  was 
irregular. 

Mr.  Pemberlon  and  Mr.  Dixon,  for  the  motion,  contended  that  the  proceed- 
ings were  irregular ;  that  by  serving  the  order  after  the  time  limited  for  pay- 
ment, a  compliance  with  it  had  been  rendered  impossible,  and  that  it  would 
be  most  unjust  to  visit  a  party  with  the  punishment  of  a  contempt  for  the  dis- 
obedience of  an  order,  obedience  to  which  had  been  rendered  impossible  bf 
the  default  of  the  party  prosecuting  it.  They  cited  an  unreported  case  of 
Phillips  v.  Worth.  ♦    > 

Mr.  James  Russell,  contra,  contended  that  the  service  of  the  order  of  the  2d 
of  May,  was  regular ;  that  the  order  having  been  made  on  notice^  Mr. 
[#269]    Chambers  #was  cognizant  of  it ;  and  that  service  was  not  absolutely 
requisite. 

Mr.  Pewberton,  in  reply. 


February  11. — The  Master  op  the  Rolls: — The  only  case  cited  in 
support  of  this  motion  was  Phillips  v.    Worth,  before  Lord  Brougham,  on 
the  23d  of  January,  1831.    In  that  case  there  was  an  order  upon  a  party  in 
the  cause  to  deliver  goods  to  a  receiver  in  eight  days  fromtheJJOth  of  Novem- 
ber, 1830,  the  date  of  the  order.    This  order  was  served  on   the  8th  of  De- 
cember, and  on  the  llth  of  December,  a  writ  of  execution,  misreciting  the 
order  and  stating  it  to  be  for  the  delivery  of  the  goods  in  fourteen  days,  was 
issued  ;  and  the  defendant  being  arrested  upon  an  attachment  for  disobedience 
of  the  writ,  moved  to  discharge  the  attachment  for  irregularity.    On  an 
appeal  from  an  order  of  the  Yice-Chancellor,  and  on  the  23d  January,  1831, 
the  order  of  the  30th  of  November,  was  discharged '  without  costs,  and  the 
plaintiff  was  ordered  to  pay  the  costs  of  all  the  proceedings  after  the  date  of 
that  order.    As  the  writ  of  execution  was  irregular  in  misreciting  the  order 
of  the  30th  of  November,  the  order  of  the  23d  day  of  January,  can  scarcely 
be  considered  an  authority  upon  the  present  occasion  ;  but  according  to  the 
general  practice  of  this  court,  I  consider  it  to  be  clearly  irregular  to  serve  a 
writ  of  execution  commanding  payment  of  money,  after  the  expiration  of  the 
time  appointed  for  payment  in  the  order  upon  which  the  writ  is  founded. 

In  the  process  by  which  a  person,  not  a  party  to  a  cause,  is  to  be  compel 

(a)  See  9  Keen,  497. 
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to  pay  money  or  costs  to  another  there  can  be  no  writ  of  execution, 
the  object  is  effected  by  service  of  orders  and  by  commitment.  *The  [*270] 
process  is  unfortunately  very  tedious ;  when  the  first  order  does  not 
appoint  a  time  for  payment  there  must  be  a  second  order  for  payment  in  a 
limited  time.  Upon  disobedience  to  that  order,  there  follows  an  order  that 
payment  may  be  made  in  as  short  a  time  as  four  days  or  that  the  person  may 
stand  committed;  and  lastly  follows  an  order  for  commitment. [L]  At  one 
time  I  had  considered  that  in  such  cases,  the  second  order  limiting  the  time 
for  payment  might  be  dispensed  with,  but  it  appears  to  have  been  established 
that  such  order  is  required ;  and  this  being  so,  it  is  surely  necessary  that  the 
order  limiting  the  time  should  be  treated  as  having  a  definite  meaning,  and 
should  be  so  served  as  to  make  it  possible  for  the  person  upon  whom  it  is 
served  to  obey  it,  «.  e.  within  the  time  limited  for  payment.  Although  the 
motion  is  made  upon  notice,  the  person  is  not,  under  ordinary  circumstances 
judicially  deemed  to  be  cognizant  of  it  till  it  is  served  upon  him,  and  he  can* 
not  justly  be  said  to  be  guilty  of  contempt  or  disobedience  by  non-payment 
within  a  limited  time,  if  he  does  net  know  of  the  order  till  after  the  expiration 
of  the  limited  time.  The  time  limited  in  this  order  cannot  be  said  to  be  im- 
material ;  if  it  were  so,  and  the  service  and  demand  of  payment  might  be 
made  at  any  time  after  its  expiration,  then  the  order,  notwithstanding  the 
limitation  of  time  which  it  expresses,  would  in  substance  and  effect  be  an 
order  to  operate  without  limitation  of  time,  and  consequently  not  such  as  the 
practice  requires;  it  would  not  in  reality  be  different  from  the  first  direction 
to  pay  without  the  appointment  of  any  particular  time,  and  would  therefore 
be  an  insufficient  foundation  for  the  minatory  or  four-day  order. 

I  have  not  been  able  to  find  any  authority  upon  the  subject,  but  under  the 
circumstances  which  I  have  stated,  it  appears  to  me  that  the  order  of 
the  2d  of  May,  *was  not  regularly  served,  and  consequently  that  the    [*27l] 
subsequent  orders  of  the  12th  of  June,  and  14th  of  November,  were 
irregularly  obtained,  and  I  must,  therefore,  grant  this  motion. [2] 


Miller  v.  Woodward. 

1840:  February  11. 

A  hatband  went  abroad,  leaving  hie  wife  and  child  unprovided  for,  whereupon  the  father  of  the 
husband  and  the  father  of  the  wife  entered  into  an  agreement  to  allow  the  wife  30/.  each,  "so" 
long  as  she  should  continue  separate  and  apart  from"  her  husband :  Held,  that  the  allowance 
terminated  by  the  death  of  the  husband. 

The  case  came  before  the  court  on  general  demurrer ;  and  according  to 

[1]  There  must  also,  be  a  demand  of  payment  by  a  person  authorized  to  make  it ;  who  must  be 
furnished  with  sufficient  authority  for  the  purpose  of  receiving  payment ;  and  the  absence  of  such 
authority,  although  not  alleged  at  the  time  of  demand,  as  an  objection,  is  sufficient  to  prevent  the 
party  from  being  Drought  into  contempt  for  non-compUance  with  the  order.  In  the  Matter  of 
/♦•«,  3  Myl.  «k  Cr.  319. 

[Q]  Tide  LUke  v.  Naldtr,  1  Rues.  &  M.  357. 
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the  statements  of  (he  bill,  Charles  J.  Woodward  married  in  1825,  and  in  1828 
left  England  for  India,  without  making  any  provision  for  the  maintenance 
and  support  of  his  wife  Eleanor  J.  Woodward,  and  their  child,  whom  he  left 
in  England.    Being  destitute  of  the  necessary  means  of  support,  and  there 
being  no  probability  of  Charles  J.  Woodward's  return  to  England.  Eleanor  J. 
Woodward,  in  the  month  of  February,  1828,  requested  the  plaintiff,  her  father, 
and  James  Woodward,  the  father  of  Charles  J.  Woodward,  to  make  some  ar- 
rangement for  the  maintenance  and  support  of  herself  and  her  child ;  that 
thereupon  it  was  agreed  between  the  plaintiff  and  James  Woodward,  that  they 
should  secure  to  Eleanor  J.  Woodward  the  payment*  of  an  annuity  of  60/.,  to 
be  paid  by  the  plaintiff  and  James  Woodward  in  equal  shares.     In  pursuance 
of  such  agreement,  and  with  the  view  of  carrying  the  same  into  effect,  the 
following  memorandum,  bearing  date  the  18th  of  March,  1828,  was  duly 
signed  by  the  plaintiff  and  James  Woodward :   *'  We  the  undersigned  do 
hereby  mutually  agree  with  each  other  to  pay  or  allow  to  Eleanor  J.  Wood- 
ward the  sum  of  30/.  each,  so  long"  as  she  shall  continue  separate  and  apart 
from  the  said  Charles  J.  Woodward.    And  we  further  agree,  when  either 
of  us  shall  require  it,  to  execute  any  deed  which  may  be  necessary 
[#272]    for  *securing  the  above  provision.    The  above  sum  to  be  paid  half 
yearly." 
Charles  J.  Woodward  died  in  India,  and  up  to  bis  death  his  wife  continued 
to  live  apart  from  him. 

The  question  raised  by  the  demurrer  was,  whether  the  allowance  of  601 
did,  or  not,  cease  upon  his  death. 

Mr.  G.  Turner,  in  support  of  the  demurrer,  submitted  that  the^  annuity 
terminated  upon  the  decease  of  Charles  J.  Woodward.  That  it  was  evident 
from  the  situatiou  of  the  parties  at  the  time  the  agreement  was  entered  into, 
and  from  the  terms  of  the  agreement  itself,  that  the  two  parents  contemplated 
only  the  payment  of  the  annuity  during  the  joint  lives  of  their  son  and 
daughter,  determinable,  nevertheless,  if  they  ceased  to  live  separate. 

That  this  was  the  proper  construction  to  be  placed  upon  the  instrument, 
was  evident ;  that  the  word  "continue"  showed  that  the  parties  contemplated 
the  same  description  of  separation  as  then  existed,  and  not  that  separation 
which  would  take  place  on  the  death  of  either  of  the  parties, — they  contem- 
plated a  voluntary  separation  dependent  on  their  mutual  will.  That  if  it  had 
been  the  intention  of  securing  the  annuity  for  her  life,  it  would  have  been  so 


That  the  construction  contended  for  by  the  plaintiff  would  go  to  this  absurd 
extent,  that  if  the  wife  married  a  man  having  adequate  means  to  support  her 
the  annuity  would  still  be  payable  to  the  second  husband, — a  construction 
which  could  not  possibly  be  supported. 

Mr.  Tripp,  contra : — Prima  facie  it  must  be  assumed  that  this  annuity  wa* 

payable  during  the  life  of  Mrs.  Woodward,  the  daughter.    There  w 

[*273]    nothing  upon  the  #face  of  the  memorandum  of  agreement  itself,  or  in 
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the  circumstances  of  the  case,  to  lead  to  the  conclusion  that  the  parties  con- 
templated that  in  the  event  of  the  death  of  the  husband  the  payment  of  the 
annuity  should  cease. 

The  bill,  which  for  the  purpose  of  this  argument  must  be  assumed  to  state 
the  facts  correctly,  shows  that  the  object  of  the  parties  was  to  maintain  not 
only  the  daughter  but  her  child ;  and  the  death  of  Woodward  the  husband 
would  render  the  necessity  of  a  provision  for  his  wife  and  child  still  more 
imperative ;  that  the  parties  intended  merely,  that  if  the  husband  and  wife 
lived  together,  the  payment  of  the  annuity  should  cease ;  the  agreement  to 
carry  out  the  intention  of  the  parties  must  be  construed  as  giving  the  annuity 
to  Mrs.  Woodward  for  life,  but  determinable  if  she  should  cease  to  live  sepa- 
rate from  her  husband.  Mrs.  Woodward  has  always,  since  the  date  of  the 
agreement,  lived  separate  and  apart  from  her  husband  ;  and  she  is  now  in 
terms  living  separate  and  apart  from  him,  the  annuity  is  consequently  still 


The  Master  of  the  Rolls  : — The  question  here  is,  whether  the  annual 
sums  agreed  to  be  paid  were  payable  for  the  life  of  Mrs.  Woodward,  or 
whether  they  determined  upon  the  death  of  her  husband.  The  payment  was 
to  be  made  so  long  as  Mrs.  Woodward  should  continue  to  live  separate  .and 
apart  from  her  husband. 

I  cannot  infer  from  sucli  a  stipulation,  that  the  parties  intended  the  pay* 
ment  to  be  made  for  the  life  of  Mrs.  Woodward.  I  think  that  upon  the  death 
of  Mr.  Woodward,  the  husband,  the  annuity  was  no  longer  payable :  this 
demurrer  must  therefore,  be  allowed. 

Demurrer  allowed.fa) 


•Poulkes  v.  Jones.  [*274] 

1840:  February  8,11. 

After  an  attachment  for  want  of  answer,  it  is  irregular  to  file  a  plea  without  first  tendering  the 
costs  of  the  contempt. 

In  this  case  the  defendant,  having  appeared  to  the  bill,  did  not  put  in  his 
answer  in  due  time. 

On  the  2d  of  December,  an  attachment  was  issued  against  him.  The 
attachment  was  not  executed,  but  the  defendant,  being  in  contempt,  on  the 
16th  of  January  obtained  a  commission  to  take  his  plea,  answer  or  demurrer; 
not  demurring  alone. 

On  the  27th  of  January  he  put  in  a  plea,  and  on  the  28th  of  January  ob- 
tained an  order  to  set  down  his  plea  for  hearing. 

The  plaintiff  now  moved  to  discharge  that  order,  and  take  the  plea  off  the 
file  for  irregularity. 

(a)  See  Burchett  v.  Wooltoard,  Tarn.  &  Ross.  442. 

Vol.  II.  22 
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The  irregularity  alleged  was,  that  the  defendant  being  in  contempt  had 
filed  his  plea  without  having  paid  or  tendered  the  costs  of  the  attachment. 

Mr.  P  ember  ton  and  Mr.  Craig,  in  support  of  the  motion. 

Mr.  Hetherington,  contra,  cited  the  cases  of  Barber  v.  Crawshaic,(a)  and 
Sanders  v.  Murley.(b) 

February  11. — The  Master  op  the  Rolls  :— In   the  two  cases  cited 
in  opposition  to  this  motion,  and  in  the  case  of  Hamilton  v.  Hibhertfc) 
[*275]     it  was  held,  *that  a  plea  might  alone  be  filed  after  a  defendant  was 
in  contempt  to  an  attachment:  but  in  those  cases  there  is  nothing 
from  which  it  can  be  inferred,  that  such  plea  could  be  filed  without  first  pay- 
ing or  tendering  the  qosts  of  the  attachment. 

The  case  of  Mettor  v.  Halted)  was  upon  a  demurrer,  and  therefore  is  not 
a  decision  applicable  to  the  present  case  ;  but  the  dictum  of  the  Vice-Chancel- 
lor, Sir  John  Leach,  is  according  to'  the  practice  and  the  former  decisions, 
"  that  after  an  attachment,  unless  it  be  an  attachment  with  proclamation  re- 
turned, a  defendant,  vpon  payment  or  tender  of  his  costs,  may  put  in  a  plea 
or  answer  without  special  order ;"  but  previous  payment  or  tender  of  the  costs 
is  required,  and  having  been  omitted  in  this  case,  the  plaintiff  is  entitled  to 
the  order  for  which  he  asks,  but  as  he  does  not  object  to  waive  it  on  terms,  I 
make  no  order  except  that  the  defendant  pay  the  costs  of  the  attachment  and 
of  this  application. 


[*276]  "Davies  v.  Hopkins. 

1840:  February  1  J,  13. 

A  testator  bequeathed  a  moiety  of  personal  estate  to  his  daughter  for  life,  with  remainder  to  ■*f 
children,  with  remainder  to  the  children  of  each  children  as  should  die  in  the  life  of  the  da0Pht*' ' 
he  gave  the  other  moiety  to  his  son  for  life,  with  remainder  to  bis  children  ;  but  if  his  son  «*■ 
without  issue  him  surviving,  he  gave*  the  last  mentioned  moiety  to  the  children  of  the  daughter* 
"  in  such  shares  and  proportion*  and  in  such  manner  as  was  thereinbefore  directed  and  appoio  * 
ed  for  the  payment  and  division  of  their  shares  iu  the  other  moiety  ;"  the  son  died  without  **u*  • 
Held,  thai  the  daughter  took  a  life  interest  in  the  second  moiety  by  implication. 

Bequ<  st  of  600/.  to  be  applied  towards  payment  of  the  debt  to  which  Z  Chapel  was  or  might  be 
subject  at  the  testator's  decease.    The  chapel  was  vested  in  trustee*  for  a  particular  class  of  d»- 
senters.     The  general  body  of  that  class  had  incurred  a  debt  for  building  chapels,  and  6002.  we 
laid  on  Z.  Chapel,  which  it  was  expected  would  be  rawed  by  voluntary  subscription  of  the  mem- 
bers, but  there  was  no  legal  liability :  Held,  that  the  legacy  failed. 

The  testator,  Philip  John,  by  his  will  dated  the  25th  of  September,  1834, 
gave  and  bequeathed  all  the  residue  of  his  personal  estate  to  trustees,  in  trust 
to  invest  and  pay  the  interest  of  a  moiety  thereof  to  his  daughter  Mary  J*** 
kins  for  her  separate  use  for  life ;  and  after  her  decease,  upon  trust  to'  pay aDd 
transfer  one  moiety  of  the  whole  principal  moneys  amongst  her  children, 
share  and  share  alike,  but  in  case  any  of  the  children  of  his  said  daughter 

(a)  6  Mad.  384.       (6)  1  Sim.  &  St  225.       (c)  3  Sim.  &6t.  235.        (<Z)  2  Sim.  oYStSSt 
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should  happen  to  die  in  her  lifetime,  leaving  issue  at  the  time  of  his  or  her 
decease,  then  his  will  was,  that  the  3hare  of  such  child  so  dying  should  be 
equally  divided  amongst  all  their  children ;  and  upon  trust,  that  his  trustees 
should  pay  the  dividends,  interest  or  proceeds  of  the  other  half  part  or  share 
of  the  said  principal  moneys  or  residue  of  the  said  estate  so  invested  as  afore* 
said,  into  the  hands  of  the  testator's  son,  Thomas  John,  for  life,  with  remain- 
der absolutely  to  the  children  of  Thomas  John ;  but  in  case  any  of  the  child- 
ren of  the  testator's  said  son  Thomas  should  happen  to  die  in  the  lifetime  of 
his  said  son  leaving  issue  living  at  the  time  of  his  or  her  decease,  then  his 
will  was,  that  the  part  or  share,  parts  or  shares  of  such  child  or 
children  so  dying  of  and  in  the  said  trust  moneys  should  accrue  to  *and  ["277  j 
be  equally  divided  a&d  paid  to  and  amongst  all  and  every  his  or  her 
child  or  children,  if  more  than  one  share  and  share  alike,  as  his,  her  or  their 
original  share  or  shares  respectively  would  become  due  and  payable;  and 
upon  trust,  that  if  the  testator's  said  son  should  depart  this  life  leaving  no 
issue  him  surviving,  then  the  testator  willed  and  directed,  that  the  said  resi- 
due of  all  his  personal  estate  so  remaining  invested  as  aforesaid  should  be  paid 
and  divided  to  and  amongst  all  and  every  the  child  or  children  of  testator's 
said  daughter  Mary,  in  such  shares  and  proportions,  and  in  such  manner  as 
was  thereinbefore  directed  and  appointed  for  the  payment  and  division  of 
their  said  original  share  or  shares  in  the  other  moiety,  half  part  or  share  of 
his  said  personal  estate. 

By  a  codicil  dated  the  9th  of  May,  1833,  the  testator  gave  and  bequeathed 
to  Thomas  Dalton,  named  and  appointed  by  him  as  one  of  the  executors  of 
his  last  will  and  testament,  the  sum  of  600/.  to  be  by  him  applied  in  and  to- 
wards payment  and  discharge  of  the  debt  to  which  the  chapel  called  the 
Zion  Chapel,  situate  in  the  Hayes,  in  the  town  of  Cardiff,  in  the  county  of 
Glamorgan,  at  which  the  members  of  the  Welsh  Methodist  Society  congre- 
gate, was  or  might  be  subjected  at  the  testator's  decease. 

The  testator's  son,  Thomas  John,  died  without  issue  him  surviving. 

By  the  decree  it  was  ordered,  that  the  Master  should  inquire  and  state, 
whether  the  chapel  called  Zion  Chapel  in  the  pleadings  mentioned  was  at  the 
time  of  the  death  of  Philip  John,  the  testator  in  the  pleadings  named,  subject 
to  any  and  what  debt,  and  in  whom  the  property  of  the  said  chapel 
was  vested ;  and  in  "making  such  inquiries  he  was  to  be  at  liberty  to  [*278] 
state  special  circumstances. 

The  Master  found  that  the  said  chapel  called  Zion  Chapel  in  the  pleadings 
mentioned  was  not  at  the  time  of  the  death  of  the  said  Philip  John  subject  to 
any  debt;  and  he  found  that  the  chapel  was  vested  in  trustees  for  "  Calvinistic 
Methodists."  And  he  found  that  Richard  Thomas  by  his  affidavit  stated, 
that  at  a  committee  meeting  of  the  connection  of  Calvinistte  Methodists,  held 
on  or  about  the  17th  day  of  May,  1832,  a  division  of  debt  incurred  by  the 
said  connection  in  the  erection  of  chapels  or  places  of  worship  in  the  said 
county,  was  made  among  several  of  the  societies  or  congregations  belonging 
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to  the  said  connection,  and  the  sum  of  600/.  was  laid  on  the  society  or  cod* 
gregation  belonging  to  Zion  Chapel,  in  the  town  of  Cardiff,  as  their  portion  of 
the  said  debt ;  and  that  the  mode  by  which  the  said  money  was  expected  to 
be  raised  was  by  a  voluntary  subscription  on  the  part  of  the  members  of  the 
society  aforesaid,  and  of  other  persons  piously  disposed  to  contribute  to 
the  same  object ;  and  the  deponent  further  stated,  that  the  members  of  the 
said  connection,  resorting  for  the  purpose  of  divine  worship  to  the  said  chapel, 
had  been  and  then  were  held  liable  to  pay  to  the  said  connection  the  said 
sum  of  600/.  but  that  no  security  was  ever  given  or  existed  for  the  payment 
of  the  said  sum  of  600/. ;  and  the  deponent  further  stated,  that  Philip  John, 
the  testator  in  the  pleadings  named,  was  a  member  of  the  congregation  of 
Calvinistic  Methodists  resorting  to  Zion  Chapei  aforesaid,  for  the  purpose  of 
divine  worship ;  and  the  deponent  stated,  that  he  had  reason  to  believe  that 
the  said  Philip  John  was  well  aware  at  the  time  of  making  his  will  and 
codicils,  and  of  his  death,  that  the  said  chapel  called  Zion  Chapel,  or 
[*279]  the  congregation  resorting  thereto,  was  or  *were  held  liable  to  pay  to 
the  said  connection  of  Calvinistic  Methodists  in  the  said  county  of 
Glamorgan,  the  sum  of  600/. ;  and  the  deponent  further  stated,  that  the  sum 
of  600/.  had  not  hitherto  been  paid  off,  but  still  remained  due. 

There  were  two  questions,  first,  as  to  the  gift  to  the  chapel,  whether  there 
existed  any  such  debt  thereon  at  the  time  of  the  testator's  death,  as  was 
alluded  to  in  his  will ;  and  secondly,  whether  the  testator's  daughter  Mary 
was  entitled  by  implication  to  a  life  interest  in  the  moiety  of  the  residue  given 
to  Thomas  John. 

Mr.  P  ember  ton  and  Mr.  Puller,  for  the  plaintiff,  on  the  first  point  cited 
Corbyn  v.  Freneh,(a)  Waterhouse  v.  Holmes.(b) 
Mr.  Kindersley  and  Mr.  Elderton,  for  the  trustees  of  the  chapel. 
Mr.  Coleridge  contended  there  was  a  gift  by  implication  to  Mary  Davies 
for  life  on  the  second  moiety. 

Mr.  Jeremy,  for  the  children,  contra. 

The  cases  cited  on  the  second  point  were  Milsom  v.  Awdry,{c)  Bird  v. 
Hunsdon,(d)  Tovmley  v.  Bolton,{e)  Blackwell  v.  Bull/g)  Radclife  v.  Buck- 

/ey,(A)  Cripps  v.  WoIcott.(i) 
[*280]  *The  Master  op  the  Rolls  :— The  first  point  is  as  to  the  gift 
to  the  chapel.  It  appears  from  the  affidavit  set  out  in  the  Masters 
report,  (the  facts  in  which,  with  the  consent  of  the  parties,  I  am  to  treat  as  if 
they  were  special  circumstances  found  by  his  report,)  that  there  was  neither 
at  the  date  of  the  will,  nor  at  the  date  of  the  codicil  anything  which  could 
clearly  and  regularly  be  called  a  debt  charged  upon  this  chapel,  or  due  from 
the  persons  who  were  members  of  it ;  but  about  two  years  previous  to  the 
date  of  the  will,  by  some  arrangement  amongst  the  Methodists'  connection;  a 

(a)  4  Yes.  418,  427 ;  2  Rop.  Legacies,  124>  (6)  2  Sim.  162. 

(c)  5  Vea.  465.  (<*)  2  Swan.  342.  («)  1  Myl.  &  K. l4*' 

(g)  1  Keen,  176.  (*)  10  Vee.  195.  (i)  4  Ma*.  11. 
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large  debt,  which  had  been  contracted  under  circumstances  which  do  not  ap- 
pear^ had  been  apportioned  amongst  the  several  congregations  or  chapels ; 
and  under  that  arrangement  the  sum  of  600*.  had  been  allotted  to  this  par- 
ticular chapel r  with  a  view  not  of  charging  it  as  a  debt,  as  I  understand  it, 
but  with  a  view  of  having  the  amount  raised  by  voluntary  contributions,  and 
which  has  not  been  done.  It  does  not  appear,  from  any  thing  which  is  stated, 
that  there  was  the  least  obligation  of  any  sort  or  kind  upon  any  of  that  body 
to  pay  this  sum, — no  legal,  moral  or  any  other  obligation,  or  any  thing  that 
subjected  the  parties  to  any  sort  of  liability.  I  confess  I  have  great  difficulty 
in  allowing  as  a  legacy  that  alleged  debt,  which  was  to  be  paid  under  these 
circumstances.  I  say  it  with  some  regret,  because  I  cannot  help  suspecting 
that  the  testator  really  meant  it ;  but  if  he  meant  it,  he  has  not  so  described 

With  respect  to  the  other  question,  which  is,  what  is  to  be  done  with  the 
second  moiety  of  the  residue  of  the  testator's  estate  under  the  circumstances 
which  have  happened ;  it  appears  that  as  to  this  moiety  of  the  residue, 
there  is  a  direct  gift  to  the  children  of  Thomas  after  his  'decease,  and  [*281] 
a  gift  over  to  the  children  of  the  daughter  upon  the  death  of  the  son 
without  issue,  but  it  is  given  so  that  the  shares  and  proportions  and  manner 
are  to  be  the  same  as  the  shares  of  the  other  moiety.  Now,  with  respect  to 
the  other  moiety,  they  are  to  have  nothing  till  after  the  death  of  their  mother ; 
and  what  they  are  to  have  in  expectation  is  subject  to  this,  that  if  they  die  in 
the  lifetime  of  Mary  Davies,  leaving  issue,  the  interest  which  was  given  to 
them,  is  given  to  that  issue. 

I  apprehend,  that  according  to  the  direction  here  given,  they  are  not  to 
take  more  in  the.  share  which  they  were  to  have  in  consequence  of  the  death 
of  Thomas  John,  without  issue  than  they  were  to  take  in  the  other  share 
which  would  come  to  them  after  the  death  of  their  mother.  If  so,  there  is  no 
gift  to  them  of  any  thing  until  after  that  event 

Now,  if  there  is  no  disposition  at  all,  during  the  time  which  is  to  elapse 
between  the  death  of  Thomas  John  without  issue  and  the  death  of  Mary 
Jenkins,  we  have  in  this  will,  as  to  this  matter,  an  intestacy.  But  the  ques-' 
tion  is,  whether  we  are  not  to  collect  from  the  clauses  in  this  will  sufficient  to 
make  a  gift  by  implication.  This  is  unquestionably  a  case  of  doubt,  as  all 
cases  of  this  nature  must  necessarily  be,  but  I  confess  I  think  that  there  is 
here  by  implication  a  gift  to  Mary  Jenkins  for  her  life.  That  being  so,  I 
think  I  ought  not  to  go  on  to  make  any  other  declaration,  because  I  do  not 
know  who  may  be  the  proper  parties  to  contest  the  rights.  I  think  1  cannot 
now  go  further  than  to  declare  that  Mary  Jenkins  is  by  implication  entitled 
for  her  life.[2] 

[1]  As  to  legacy  void  for  uncertainty,  sec  further  Baker  v.  Newton,  ante,  1 12.  Jubber  v.  Jubber, 
9  Sim.  503. 

[2]  Where  a  testator  being  seized  of  a  dwelling-house  and  farm,  and  of  other  estate,  both  real 
and  personal,  gave  a  pecuniary  legacy  to  his  daughter,  payable  at  twenty-one,  or  on  her  marriage ; 
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[*282]  "Cooper  v.  The  Earl  op  Waldegrave. 

1840 :  February,  13,14. 

A  bill  of  exchange  was  drawn  and  accepted  in  Paris,  and  made  payable  in  England.  The  drawer 
and  acceptor  were  living  there.  No  rate  of  intercut  wai  expressed  to  be  payable  on  the  bill : 
Held,  that  the  default  being  made  in  England,  interest  was  payable  according  to  the  English  and 
not  the  French  law. 

As  to  contracts  merely  personal,  it  is  a  general  rale,  that  questions  relating;  to  the  Talidity  and  to 
the  interpretation  of  a  contract  are  to  be  governed  by  the  law  of  the  country  where  the  contract 
was  made  ;  and  if  a  remedy  for  non-performance  of  a  contract  is  sought  in  another  country,  the 
mode  of  suing,  and  the  time  within  which  the  action  must  be  brought,  are  to  be  governed  bribe 
law  of  the  country  in  which  the  action  is  brought 

The  question  in  this  case  was,  at  what  rate  interest  was  payable  on  three 
bills  of  exchange,  dated  in  1S29,  and  amounting  together  to  800/.  which  had 
been  drawn  by  W.  F.  Maturin  upon,  and  accepted  by,  the  Earl  of  Waldegrare. 
Both  the  drawer  and  acceptor  were  then  resident  in  Paris.  The  bills  were 
payable  in  London  to  W.  P.  Maturin,  or  order,  five  months  after  date ;  bnt 
no  particular  rate  of  interest  was  stated  to  be  payable  on  the  face  of  the  bills. 

The  bills  by  endorsement  became  the  property  of  one  J.  P.  Mottet ;  and  in 
this,  which  was  a  creditor's  suit,  he  claimed  the  amount  of  principal  with 
interest  at  6  per  cent. 

and  gave  to  his  wife  the  house  and  farm  and  his  furniture  for  life,  and  one-third  of  his  personal 
estate  absolutely,  and  then  concluded  as  follows :  "  And  after  the  death  of  my  wife,  in  case  I 
should  have  no  more  children,  I  give,  devise  and  bequeath  unto  my  said  daughter  £  L.  my  •*» 
dwelling  house  and  farm,  together  with  all  the  rest  and  residue  of  my  personal  and  real  estate ;'  it 
was  held,  that  the  wife  did  not  take  a  life  estate  in  such  residue  by  implication.    Ratkbone  v. 
Dyckman,  3  Paige,  9.    The  introductory  remarks  of  Mr.  Chancellor  Walworth,  in  his  cpioiofl  «>  ***' 
case,  are  cited  by  the  Editor,  (3  Myl.  At  Cr.  613,  n.  1.)    The  following  extract  which  is  in  immedi- 
ate sequence,  applies  directly  loathe  decision  in  the  text.     The  Chancellor  says,  ,p.  27,)  **  I*  *  UJ*B 
the  principle  of  carrying  into  effect  the  supposed  intention  of  the  testator  that  all  the  cases  of  de- 
vises and  bequests  by  implication  have  been  decided.     If  the  particu'ar  devise  or  bequest  cannot 
reasonably  be  accounted  for,  except  upon  the  supposition  that  the  testator  intend**)  to  make  ln« 
corresponding  disposition  of  other  parts  of  bis  property,  or  of  previous  estates  therein,  the  eoort  *' 
carry  into  effect  the  intention  of  the  testator,  by  implying  such  corresponding  disposition.    Thof, 
if  the  devisor  gives  to  his  heirs  at  law  the  whole  or  any  portion  of  his  real  estate,  after  the  death  o 
his  wife,  and  there  is  nothing  in  the  will  from  which  that  particular  devise  can  reasonably  be  ac- 
counted for,  except  upon  the  supposition  that  the  decedent  [deceased]  intended  to  give  the  *' e 
the  use  of  the  property  in  the  meantime,  the  law  supplies  the  deficiency  in  the  presumed  intention 
of  the  testator,  and  gives  to  the  wife  a  life  estate  by  implication.    On  the  other  hand,  if  the  p"" 
ticular  devise  or  bequest  can  be  reasonably  accounted  for,  taking  the  whole  together,  without  sop* 
posing  that  the  testator  must  have  intended  to  make  some  corresponding  disposition  of  other  P* 
or  previous  estates  therein,  not  expressed,  such   corresponding  disposition  will  not  be  implied.    AD 
implication  may  also  be  rebutted  by  an  impl  cation  which  is  equally  strong.    Thus,  if  *  testator 
should  devise  his  estate  to  his  wife  during  her  widowhood  only,  and  to  his  heir  at  law  after -uw 
death  of  his  wife,  the  limitation  in  the  firvt  devise  could  not  be  reasonably  accounted  for,  upon  toe 
supposition  that  the  testator  intended  his  wife  should  enjoy  the  estate  after  her  second  idst'****' 
and  consequently,  it  would  rebut  the  presumption  arising  from  the  last  devise,  that  be  intended  o 
give  her  an  estate  for  life  absolutely.    In  such  a  case,  upon  the  second  marriage,  the  estate  wool 
go  to  the  heir  at  law." 
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By  the  law  of  France,  6  per  cent,  is  payable  on  mercantile  instruments  ;(a) 
and  the  question  was,  whether  interest  after  this  rate,  or  English  interest  after 
the  rate  of  5  per  cent,  was  payable  on  these  bills. 

The  Master  was  of  opinion  that  6  per  cent,  was  payable. 

The  plaintiff  took  exceptions  to  this  report. 

#Mr.  Stuart  and  Mr.  Wrap,  in  support  of  the  exceptions.  [*283J 

Mr.  Pemberton,  Mr.  Griffith  Richards  and  Mr.  L.  Lowndes,  con- 
tra. 

The  following  cases  and  authorities  were  cited  : — 2  Fonblanque  Equity,(fr) 
Montgomery  v.  Bridge,(c)  Arnott  v.  Redfern,(d)  British  Linen  Company 
v.  Drummond^e)  Thompson  v.  Powles,(g)  Gantt  v.  Mackenzie,(h)  Orr  v. 
Churchill}(i)  Auriol  v.  Thomas,(k)  Bailey  on  Bills,  157;  Story,  Confl.  Laws, 
241,  and  note  242;  Chitty  on  Bills,  423,  6th  ed.,  Couganv.  Banks  there 
cited ;  3  Burge's  Commentaries,  772,  et  seq. 


February  14. — The  Master  of  the  Rolls  : — The  question  arises  on 
three  bills  of  exchange  which  were  drawn  upon  and  accepted  by  the  late 
Earl  Waldegrave  in  France  and  made  payable  in  England  ;  the  same  bills 
were  endorsed  in  France  to  the  now  holder;  the  bills  were  dishonored  when 
due,  and  the  holder  has  claimed  the  amount,  with  interest  at  6  per  cent., 
against  the  estate  of  the  acceptor ;  and  the  Master  having  allowed  the  claim, 
the  question  upon  the  exception  which  remains  undisposed  of  is,  whether 
interest  is  to  be  allowed  according  to  the  law  of  France  or  according  to  the 
law  of  England. 

For  the  exceptant  it  is  said,  that  although  the  contract  was  made  in  France, 
yet,  as  the  exceptor's  contract  was  to  be  performed  in  England  by  payment 
there,  the  law  of  England  must  determine  the  mode  of  payment  and  the  con- 
sequences of  non-payment.[l] 

•For  the  holders  of  the  bills  it  is  said,  that  the  law  of  France,     [*284] 
where  the  contract  was  entered  into,  must  govern  the  rights  of  all 
parties  claiming  under  the  contract.[2] 

As  to  contracts  merely  personal,  1  apprehend  it  to  be  a  general  rule,  that 
questions  relating  to  the  validity  and  to  the  interpretation  of  a  contract  are 

(a)  "  I  es  inte'rets  pour  dommages  resultant  da  retard  dans  le  paiement  sont  fixes  k  cinq  pour 
cent,  sans  retcnue  dans  lea  matieres  cmles,  et  a  six  pour  cent  dans  les  matieres  de  commerce,  par 
la  lot  du  3me  Septembre,  1807."    6  Touillier,  280;  and  see  Corps  du  Droit  Francais.  torn  ii.  p.  759. 

(6)  438,  and  note  t.  (c)  2  Dow.  &  CI.  297.  (rf)  2  Car  &.  P.  38. 

(ej  10  Barn.  &  C.  903.  (g)  2  Sim.  211.  [and  n.  1,  ib.]  (A)  3  Camp.  51. 

(t)  1  Hen.  Bl.  227.  (tt  2  Term.  Rep.  52. 

[1]  Vide  The  King  of  Spain  v.  Machado.  4  Ross.  225.  Hosfordv.  Nichols,  1  Paige,  220.  Stew- 
art ▼.  Ellice,  2  Paige,  504.  Ely  ▼.  McClung,  4  Porter's  (Alaba.)  Rep.  128.  Quince  ▼.  Callender, 
1  Desau.  160.  Fanning  v.  Conseaua,  17  Johns.  Rep.  511.  S.  C.  3  Johns.  Ch.  Rep.  587.  Andrew 
v.  Pond,  13  Peters,  65.     Thompson  ▼.  Ketchum,  4  Johns.  Rep.  285. 

[2]  Vide  Chapman  v.  Robertson,  6  Paige,  627.  DeWolf  v.  Johnson,  10  Wheat  367.  Stewart 
▼.  Blliee,  2  Paige,  504.  Fanning  ▼.  Consequa,  17  Johns.  Rep.  511.  8.  C.  3  Johns.  Ch.  Rep.  587. 
Scofield  t.  Day,  20  Johns.  Rep.  109,  » 
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to  be  governed  by  the  law  of  the  country  where  the  contract  was  made,  and 
that  if  a  remedy  for  non-performance  of  a  contract  is  sought  in  another  coun- 
try, the  mode  of  suing  and  the  time  within  which  the  action  must  be 
brought  are  to  be  governed  by  the  law  of  the  country  in  which  the  action  is 
brought.f3] 

In  the  present  case,  the  doubt  does  not  arise  upon  any  general  rule  relating 
to  the  subject  but  from  this, — that  the  contract  which  was  made  in  one  coun- 
try was  to  be  performed  by  payment  of  money  in  another,  and  did  not  itself 
provide  for  the  consequences  of  default. 

It  would  seem  that  cases  of  this  description  have  frequently  come  under 
the  consideration  of  courts  in  other  countries,  aud  more  particularly  in 
America ;  and  that  it  has  been  held  in  such  cases,  the  mode  of  payment  and 
the  consequences  of  non-payment  are  to  be  governed  by  the  law  of  the  coun- 
try in  which  the  payment  was  contracted  to  be  made.     It  is  singular,  that  no 

[3]  The  rules  in  relation  to  this  subject— the  exception — sod  the  principles)  upon  which  they  are 
founded — are  very  luminously  stated  by  Mr.  J.  Story,  in  the  following  terms :  "  Some  doctrine*  are 
so  well  established,  that  it  would  be  a  mere  waste  of  time  to  attempt  to  defend  them.    It  »  f°r 
instance,  a  principle  of  public  law  perfectly  beyond  the  reach  of  judicial  controversy,  that  persona] 
contracts  are  to  have  the  same  validity,  interpretation  and  obJigatoiy  force  in  every  other  country, 
which  they  have  in  the  country,  where  they  are  made,  or  are  to  be  executed.     The  convenience, 
nay,  the  necessities  of  the  civilized  and  commercial  world,  rendered  it  indispensable,  that  the  prin- 
ciple should  be  adopted  in  the  earliest  rational  [national  ?]  intercourse ;  and  it  would  not  be  easy  to 
trace  a  period,  when  it  was  not  tacitly  adopted  as  a  pledge  of  public  as  well  as  private  confidence.  An 
exception  coeval  with  the  rule  itself,  and  resting  on  the  same  foundation  is,  that  no  nation  is  bound  to 
enforce  or  hold  valid  any  contract  which  is  injurious  to  its  own  rights,  or  those  of  its  citizens,  or 
which  offends  public  morals,  or  violates  the  public  faith.    Another  rule  equally  well  settled  is,  (hat 
remedies  on  contracts  are  to  be  regulated  and  pursued  according  to  the  law  of  the  place,  where  the 
action  is  instituted,  and  not  by  the  law  of  the  place  where  the  contract  is  made.    The  reason  of 
this  rule  is  extremely  obvious.    Courts  of  law  are  instituted  by  every  nation  for  its  own  convenience 
and  benefit,  and  the  nature  of  the  remedies,  and  the  time  and  manner  of  the  proceedings,  are  regoit- 
tedhy  its  own  views  of  justice  and  propriety,  and  fashioned  by  its  own  wants  and  customs.  It  is  not 
obliged  to  depart  from  its  own  notions  of  judicial  order,  from  mere  comity  to  any  foreign  nation. 
It  is  sufficient,  if  it  gives  to  foreigners  the  same  means  to  enforce  their  rights,  as  it  does  to  iia  own 
citizens.    There  is  no  hardship  or  injustice  in  refusing  to  foreigners  remedies  which  do  not  belong 
to  the  genius  of  the  government,  or  its  laws  ;  or  to  repel  proceedings  or  process  from  its  court* 
which  it  does  not  choose  to  entertain  in  cases  of  domestic  litigation.    There  would  be  dang01  *• 
well  as  inconvenience  in  a  different  course  ;  and  if  it  were  to  produce  no  other  ill  effect  than  toe 
necessary  consumption  of  time  in  the  attempt  to  learn  a  strange  and  novel  jurisprudence,  it  w°uM 
be  a  sufficient  public  mischief  to  justify  the  rejection  of  it.    In  many  cases  the  form  of  the  remedy 
is  perfectly  immaterial.    And  even  where  the  remedy  is  more  intimately  connected  with  the  right, 
as  in  the  process  of  execution,  there  is  no  absolute  reason  why  a  nation  should  either  by  arrest  « 
person  or  property  give  more  prompt  efficiency  to  a  contract,  than  its  own  citizens  can  claim*  or 
its  general  laws  justify."    LeRoy  v.  Crownitukield,  2  Mason,  157,  15a    And  Mr.  Chancellor  Kent 
observes :  "  But  on  this  subject  of  conflicting  laws,  it  may  be  generally  observed,  that  there  »  * 
stubborn  principle  of  jurisprudence  that  will  often  intervene,  and  act  with  controling  efficacy,  To* 
principle  is,  that  when  the  lex  loci  contractu*,  and  the  lex  loci  fori,  as  to  conflicting  rights  acquires 
in  each,  come  in  direct  collision,  the  comity  of  nations  must  yield  to  the  positive  law  of  the  '*c*' 
2  Kent's  Comm.  461.    See  further  Decouche  v.  Save  tier,  3  Johns.  Ch.  Rep.  190, 218.    Ch*f***  T* 
Robertoon,  6  Paige,  630.    Bentink  v.  Willink,  2  Hare,  1.    Berrien  v.  McLane,  1  Heft  Ch.  *e?" 
427. 
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case  has  been  found  in  which  the  point  has  been  directly  determined  in  the 
English  tribunals ;  but  the  cases  which  have  been  cited  show  that  the  courts 
in  England  have  decided  upon  principles  which  do  not  in  any  degree  con- 
flict with  the  principles  upon  which  the  courts  in  other  countries  have  pro- 
ceeded. 

The  contract  of  the  acceptor,  which  alone  is  now  to  be  considered, 
is  to  pay  in  England ;  the  non-payment  #6f  the  money  when  the  bill  [*285] 
becomes  due  is  a  breach  in  England  of  the  contract  which  was  to  be 
performed  in  England.  Upon  the  breach  the  right  to  damages  or  interest  im- 
mediately accrues ;  interest  is  given  as  compensation  for  the  non-payment  in 
England,  and  for  the  delay  of  payment  suffered  in  England;  and  I  think  that 
the  law  of  England,  i.  e.  the  law  of  the  place  where  the  default  has  happened 
must  govern  the  allowance  of  interest  which  arises  out  of  that  default ;  and 
consequently  that  the  exception  which  relates  to  the  interest  is.  well  found- 
ed.[4] 

At  the  time  when  there  is  a  breach  of  the  contract  of  the  acceptor  by  non- 
payment in  the  country  where  payment  is  contracted  to  be  made,  there  may 
be  a  cotemporaneous  breach  of  contract  by  the  drawer  or  endorser  in  the 
c6untry  where  the  contract  was  entered  into, — where  the  bill  was  drawn  and 
the  endorsement  made :  and  the  consequences  of  that  breach  of  contract  may 
be  governed  by  the  law  of  the  country  where  it  takes  place.[5J 


Price  v.  Berrington. 

1810 :  February,  15. 

Defendant*  admitted  by  their  answer,  that  all  persons  interested  were  parties  to  the  suit,  and  at  the 
hearing  objected  for  want  of  parties,  and  the  objection  prevailed  :  Held,  that  having  misled  the 
plaintiff,  they  ought  to  pay  him  the  costs  of  the  day. 

This  bill  was  filed  to  set  aside  a  deed  of  1809,  on  the  ground  of  fraud,  and 
of  the  vendor  being  at  the  time  a  lunatic.    The  plaintiff  had  been  found 

[4]  "  The  general  doctrine  is,  that  the  law  of  the  place  where  the  contract  is  made,  is  to  deter- 
mine the  rate  ot  interest,  when  the  contract  specifically  gives  interest ;  and  this  will  be  the  case, 
though  the  loan  be  secured  by  a  mortgage  on  lands  in  another  state  unless  there  be  circumstances 
to  show  that  the  parties  had  in  view  the  laws  of  the  latter  place  in  respect  to  interest.  When  that 
is  the  case,  the  rate  of  interest  of  the  place  of  payment  is  to  govern.  According  to  the  case  of 
Thompson  v.  Pawles,  (2  Sim.  194,)  it  is  now  the  received  doctrine  at  Westminster  Hall,  that  the 
rate  of  interest  on  loans  was  to  be  governed  by  the  law  of  the  place  where  the  money  was  to  be 
used  or  paid,  or  to  which  the  loan  had  reference  ;  and  that  a  contract  made  in  London,  to  pay  in 
America,  at  a  rate  of  interest  exceeding  the  lawful  interest  in  America,  was  not  a  usurious  contract, 
lor  the  stipulated  interest  was  parcel  of  the  contract  This  is  also  the  law  in  this  country."  2 
Kent's  Comm.  461.  See  also  Harvey  v.  Archhold,  1  Ryan  At  Mood.  184.  Hosford  v.  Nichols,  1 
Paige,  220.  2  Sim.  211,  n.  1.  Pratt  v.  Adams,  7  Paige,  616.  2  Kent's  Comm.  460,  n.  (c.)  and  an- 
thorities  there  cited.  Story's  Conflict  of  Laws,  §  291 — 306,  where  both  the  common  and  foreign 
law,  on  this  subject,  seem  to  be  nearly,  if  not  quite  exhausted. 

[5]  Vide  2  Kent's  Comm.  461.  n.  (6)  Where  the  above  paragraph  is  cited  with  little  variation, 
and  with  evident  approbation* 
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lunatic  by  an  inquisition  in  1837,  which  asserted  that  the  lunatic  had  lucid 
intervals  from  the  year  1796;  he  now  claimed  to  have  the  estate  conveyed  to 
him  in  fee.    It  appeared,  however,  that  in  1805,  he  had  executed  another 

deed,  which  gave  interest  in  the  estate  to  his  wife  and  children. 
[*286J  *In  answer  to  a  charge  in  the  supplemental  bill,  some  of  the  de- 
fendants stated,  "  that  they  believed  it  to  be  true  that  there  were  not 
any  other  persons  than  the  persons  in  the  supplemental  bill  named,"  (vi&, 
those  made  parties  to  the  suit,)  "  who  had  or  claimed  to  have  any  estate) 
right,  title  or  interest  in  or  to  the  said  estate." 

Mr.  Kindersley  and  Mr.  Roll  at  the  hearing,  objected  that  the  suit  was 
defective,  on  the  ground  that  the  wife  and  children  were  not  parties  to  the 
suit. 

Mr.  P  ember  ton  and  Mr.  Hull,  contra,  contended,  that  as  the  inquisition 
found  that  the  plaintiff  had  beeu  a  lunatic  from  1796,  the  deed  of  1805  would 
be  equally  void  with  that  of  1S09,  and  that  the  parties  claiming  under  it 
were  not  necessary  parties ;  that  if  the  objection  succeeded,  the  «  efendants, 
who  had  made  the  above  admission  and  thereby  misled  the  plaintiff,  ought 
to  pay  the  costs  of  the  day.    They  cited  Harvey  v.  Cooke.{a) 

Mr.  Wood,  for  other  parties. 

Tub  Master  op  the  Rolls  : — It  is  said,  that  it  is  clear  that  the  wife  and 
children  have  no  interest,  because  the  finding  of  the  inquisition  overrides  all 
the  deeds  ;  but  the  inquisition  is  not  binding  onpersous  who  were  not  parlies 
to  the  proceeding;  as  against  them  it  is  presumptive  evidence  only  of  th.' 
time  of  the  luuacy.(6) 

On  the  oil  er  point,  it  is  clear  that  the  defendants  have  misled  the  plaintiff, 
by  stating  that  all  the  necessary  persons  were  j  arties  to  the  suit ;  having 
misled  the  plaintiff,  they  must  pay  him  the  costs  of  the  day. 


[*287J  #Aldworth  v.  Robinson. 

1840;  February  17 

Form  of  decree  in  a  forecloaure  auit,  where  A.,  who*e  estate  was  already  mortgaged  to  the  pla*°- 
tiff,  joined  B.,  as  his  surety,  in  a  mortgage  to  the  plaintiff  of  both  their  estates  Tor  a  further  soO' 

An  application  to  the  Master  of  the  Rolls,  on  the  certificate  of  plaintiff's  counsel,  to  adfsoce  a 
cause  as  a  short  cause,  was  refused  on  the  defendants  counsel  stating  that  it  was  not  a  short 
cause,  and  the  costs  of  the  motion  were  reserved.  The  cause  afterwards  came  on  in  its  regu- 
lar course,  when  the  court,  being  of  opinion  that  the  cause  was  a  proper  one  to  be  heard  as  » 
abort  cause,  gave  to  the  plaintiff  the  costs  of  the  motion. 

In  1826,  Mr.  Lindsey's  estate  was  subject  to  several  mortgages,  amounting 
to  5000/.,  and  which,  by  a  transfer  in  that  year,  became  vested  in  the  plain- 
tiff. 

In  the  same  year,  Mr.  Robinson  applied  to  the  plaintiff,  Mr.  Aldworthj  fox 

( a)  4  Ross.  34.  (6)  Frank  t.  Mainwaring,  ante,  p.  il5.  [198,  n.  1.] 
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the  loan  of  6000/.  on  mortgage  of  his  estates,  which  the  plaintiff  agreed  to 
advance  on  Lindsey  also  securing  the  sum  on  his  estates ;  Robinson  and 
Lindsey  accordingly  mortgaged  their  respective  estates  to  the  plaintiff  for 
the  sum  of  6000/. ;  they  afterwards,  in  1828,  executed  to  the  plaintiff  a  fur- 
ther charge  on  their  estates  for  500/. 

The  plaintiff  having,  as  before  stated,  obtained  a  transfer  of  the  mortgages 
on  Lindsey's  estate  for  the  5000/.,  filed  this  bill  of  foreclosure. 

The  plaintiff,  in  May,  1839,  moved  that  the  cause  might  be  advanced  and 
heard  as  a  short  cause,  but  the  application  was  refused  on  the  ground  of  its 
being  a  foreclosure  suit.(a)  After  the  general  order  of  the  9th  of  May, 
1839,^6)  the  motion  was  repeated  on  the  certificate  of  the  plaintiff's  counsel 
of  its  being  a  short  cause.  The  defendant's  counsel  having  stated  his  opi- 
nion that  it  was  not  a  proper  cause  to  be  heard  as  a  short  cause,  the  Master 
of  the  Rolls  at  once  refused  the  application,  but  reserved  the  costs  of  the  mo- 
tion until  the  hearing. 

#The  cause  now  came  on  for  hearing,  and  the  only  questions  were,    [*288] 
as  to  the  form  of  the  decree,  and  as  to  the  costs  of  the  motion  which 
had  been  reserved. 

Mr.  Pemberton  and  Mr.  G.  Russell,  for  the  plaintiff,  cited  Becket  v.  Mick- 
lethwaite.(c) 

Mr.  WiUcoek  and  Mr.  Roupell,  contra,  for  the  defendants. 

Mr.  Pemberton,  in  reply. 

The  Master  op  the  Rolls  : — Tt  appears  in  this  case  that  there  were  se- 
veral mortgages  amounting  to  5000/.  upon  Lindsey's  estate  before  the  year 
1826.  In  the  year  1825,  Robinson  mortgaged  his  estate,  which  is  quite  dis- 
tinct, for  the  sum  of  6000/. ;  and  at  the  same  time,  Lindsey  executed  deeds* 
whereby  he  made  his  estate,  called  the  Grove  Rnd  Farm,  which  was  then 
subject  to  prior  debtsamountiug  together  to  5000/.,  liable  for  Robinson's  mort- 
gage for  6000/.  In  the  year  1823,  the  further  sum  of  500/.  was  raised  by 
Robinson,  and  upon  that  occasion  Liudsey  executed  a  deed,  by  which  he 
added  the  500/.  to  the  charge  previously  subsisting  upon  his  estate ;  the  con- 
sequence of  which  is  that  Lindsey's  estate  is  charged  with  the  original  sum 
of  5000/.,  and  also  with  the  additional  sum  of  6500/.,  but  Robinson's  estate 
was  never  subject  to  more  than  the  6500/.,  care  therefore  must  be  taken  not 
to  charge  it  with  more.  The  plaintiff  being  entitled  to  both  the  debts,  there 
must  be  an  account  taken  of  what  is  due  to  him  upon  each  of  them  ;  and 
upon  payment  of  both,  Lindsey's  estate  is  to  be  redeemed,  but  Robinson's 
estate  must  be  made  subject  to  the  6500/.  only. 

#As  to  the  costs  of  the  motion,  I  think  the  plaintiff  entitled  to    [#289J 
them,  for  all  that  was  required  in  this  case  to  be  brought  before 
the  court  was  a  simple  statement  of  the  facts.(c/) 

(a)  1  Beavan,  99,  note  (<*).        (o)  lb.  x.        (c)  fi  Mad.  199  ;  and  Seton  on  Decreet,  175. 
(i;  For  the  decree  in  this  case  see  Reg.  Lib.  A.  1839,  fo.  874.    It  will  be  found  rather  compli- 
cated in  consequence  of  the  death  of  Lindsey,  and  of  his  having  devised  part  of  his  mortgaged  estate 
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Wood  v.  Hitch  ings. 

1839 :  December  9.    1840 :  February  18. 

An  appeal  was  pending  in  the  Privy  Council  from  a  sentence  of  the  Ecclesiastical  Court  rejecting 
the  testamentary  papers  of  the  deceased  and  declaring  an  intestacy ;  limited  administration 
pendente  lite  had  ceased  by  the  sentence,  and  an  inhibition  had  issued  from  the  Privy  Council 
which  inhibited  the  Ecclesiastical  Court  proceeding.  There  being  no  person  in  the  mean  time 
authorlxed  to  protect  and  collect  the  estate,  Held,  that  these  circumstance*,  of  themselves  alone 
justified  the  appointment  of  a  receiver  by  this  court. 

Held  also,  that  a  receiver  might  in  such  a  case  be  granted  on  the  application  of  a  party  appellant, 
who,  assuming  the  decision  of  the  Ecclesiastical  Court  to  be  correct,  had  no  interest  in  the  estate 
of  the  deceased. 

And  thirdly  that  the  circumstance  of  there  being  no  person  m  whose  name  an  action  might  be 
brought  to  recover  the  property  is  not  a  sufficient  objection  to  the  appointment  of  a  receiver. 

James  Wood,  of  Gloucester,  banker  and  mercer,  died  on  the  20th  of  April, 
1836,  possessed  of  property  stated  to  amount  to  nearly  1,000,000/.  sterling. 
On  his  death  two  testamentary  papers,  wafered  together  and  dated  respec- 
tively the  2d  and  3d  of  December,  1834,  were  propounded  for  probate  in  the 
Prerogative  Court,  by  Mr.  Chadborne,  Mr.  Osborn,  Mr.  Suraian  and  the  plain* 
tiff,  Sir  M.  Wood ;  the  effect  of  these  papers  conjointly,  was  to  appoint  these 
four  gentlemen  executors,  and  to  give  them  the  whole  of  the  residuary  Teal 
and  personal  estate  of  the  testator.  The  validity  of  these  instruments  being 
disputed  by  parties  claiming  to  be  the  next  of  kin  of  the  deceased,  a  suit,  in 

consequence,  arose  in  the  Prerogative  Court. 
[•290]  *Pending  these  proceedings,  a  third  testamentary  paper  of  the  de- 
ceased, dated  July,  1835,  was  sent  anonymously  by  post  to  one  of  the 
alleged  next  of  kin  under  very  extraordinary  circumstances.  This  paper  was 
torn  and  partly  burnt,  and  referred  to  a  prior  codicil  which  had  never  been 
produced ;  it  was  accompanied  by  a  pencil  writing,  stating  that  the  enclosed 
had  been  saved  out  of  many  burnt  This  paper  bequeathed  legacies  to  a  con- 
siderable amount,  and  gave  the  rest  of  the  property  of  the  deceased  to  his 
executors.  This  paper  was  also  propounded  by  some  of  the  legatees  claiming 
under  it. 

On  (he  4th  of  June,  1836,  by  an  interlocutory  decree,  letters  of  administra- 
tion pending  the  suit,  and  limited  to  the  sale  of  42431.  stock  and  to  the  receipt 
of  the  rents,  and  to  the  management  of  the  leasehold  estates,  and  to  the  pay- 
ment of  all  sums  due  from  the  deceased  on  account  of  his  banking  concerns, 
was  granted  by  the  Prerogative  Court  to  Mr.  Maddy. 

On  the  20th  of  February,  1839,  the  Prerogative  Court  decided  against  the 
force  and  validity  of  the  three  several  testamentary  papers,  and  consequently 
that  the  deceased  died  intestate. 

The  plaintiff,  together  with  Chadborne  and  Osborn,  appealed  to  the  Privy 
Council  from  this  decision,  as  did  some  of  the  legatees  claiming  under  the 

to  his  daughter  Lydta,  discharged  of  all  mortgages,  Ate.,  and  bis  residuary  real  and  personal  estate 
to  the  defendant  Robinson- 
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third  instrument.  That  court,  according  to  the  usual  course  of  practice, 
issued  an  inhibition,  whereby  the  Prerogative  Court  was  inhibited  and  res- 
trained from  further  proceeding  in  the  said  suit,  or  upon  the  sentence  or  de- 
cree pronounced  therein. 

This  bill  was  filed  on  the  3d  of  August,  1839,  by  Sir  M.  Wood  alone, 
against  the  other  alleged  executors,  the  next  of  kin  of  the  deceased, 
some  of  the  legatees  #under  the  third  instrument,  and  Mr.  Maddy,  [*291J 
stating  the  above  facts,  and  further  stating,  that  the  suit  in  the  Prero- 
gative Court  being  no  longer  pending,  the  administration  granted  to  Mr. 
Maddy  had  determined,  and  that  there  was  not,  as  the  plaintiff  was  advised, 
any  person  having  any  lawful  power  or  authority  to  sell  the  stock  in  trade, 
furniture,  plate  and  other  household  effects  remaining  unsold,  or  to  collect, 
get  in  or  receive  the  debts  or  the  interests  thereon,  or  the  rents  and  profits  of 
the  leasehold  estates,  or  the  dividends  and  interest  of  said  stocks  and  funds. 

The  bill  contained  very  searching  and  minute  inquiries  as  to  the  third  al- 
leged testamentary  paper,  as  to  the  evidence  of  its  execution  and  of  its  being 
signed,  and  all  the  circumstances  connected  with  its  being  brought  forward, 
and  the  result  of  all  inquiries  in  respect  of  the  same  ;  and  it  prayed  that  the 
defendants,  who  were  the  alleged  next  of  kin  and  the  parties  claiming  under 
the  third  testamentary  paper,  who  were  respondents  in  the  appeal  to  the  Privy 
Council  "  might  make  a  full  disclosure  and  discovery  of  the  matters  afore* 
said,  and  that  the  plaiutiff  might  have  the  benefit  thereof,"  and  that  the  per- 
sonal estate  of  the  deceased  might  be  secured  pending  the  appeal  and  until  a 
legal  personal  representative  of  the  deceased  should  be  duly  appointed,  and 
that  in  the  meantime  a  receiver  might  be  appointed,  and  that  an  account 
might  be  taken  of  the  receipts  and  paymeuts  of  Edwin  Maddy  in  respect  of 
the  personal  estate  of  the  deceased. 

It  appeared  in  the  Ecclesiastical  Court,  that  the  first  and  second  testamen- 
tary papers,  though  propounded  together,  had  been  wafered  and  placed  in  an 
envelope  by  one  of  the  executors,  and  the  court,  in  giving  judgment, 
had  observed  strongly  on  the  mode  in  which  the  #case  had  been    [#292] 
brought  forward  by  the  executors,  whom  it  condemned  in  costs. 

It  appeared,  also,  that  the  plaintiff  in  this  case  had  filed,  on  the  27th  of 
July,  another  bill  similar  to  the  present,  and  marked  it  "  before  the  Lord 
Chancellor,"  and  in  which  he  had  given  a  notice  of  motion  before  the  Vice- 
Chancellor  similar  to  the  present,  but  that  on  the  1st  of  August,  the  plaintiff 
obtained  an  order  of  course  to  dismiss  the  bill,  and  on  the  3d  of  August  filed 
this  bill,  and  gave  a  notice  of  motion  before  the  Master  of  the  Rolls  similar 
to  that  before  given  in  the  Vice-Chancellor's  court. 

A  motion  was  now  made  on  behalf  of  the  plaintiff  for  a  receiver  of  the 
personal  estate  of  the  deceased. 

Sir  C.  Wetherell,  Mr.  Turner  and  Mr.  Bethell,  for  the  motion,  contended 
that  the  administration  pendente  lite  to  Mr.  Maddy,  which  was  limited  to  a 
particular  part  of  the  testator's  property,  had  expired  upon  pronouncing  the 
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sentence  of  the  Ecclesiastical  Court,— that  the  functions  of  that  court  were 
wholly  suspended  by  the  writ  of  inhibition,— and  that  under  the  Privy  Coun- 
cil act(a)  the  Judicial  Committee  had  no  power  of  appointing  an  administra- 
tor pending  the  appeal.  That  in  this  state  of  circumstances  the  property  of 
the  deceased  was  wholly  without  protection  and  subjected  to  great  prejudice, 
and  that  it  would  be  evidently  for  the  benefit  of  all  parties  interested,  that  a 
receiver  should  be  appointed.  They  referred  to  the  following  authorities  in 
support  of  this  jurisdiction.    Richards  v.  Chave,(b)  Knight  v.  Duplessis,(c) 

King  v.  King,{d)  Atkinson  v.  Henshaw,{e)  Walker  v.  Walker,(g) 
[*293]    Ball  v.  'Oliver,^)  Liddell  v.  LiddeU,(i)  Watkins v.  Brtnt,(k)  Day 

v.  Cro/t,(l)  and  Blake  v.  Blake.(m) 
They  also  argued,  that  the  plaintiff  ought  not  to  be  prejudiced  in  the  ap- 
plication by  any  misconduct  of  his  co-executor  in  which  the  plaintiff  had  no 
participation. 

Mr.  Kindersley,  Mr.  L.  Wigram,  Mr.  Richards  and  Mr.  Joliffe,  for  the 
alleged  next  of  kin. 

Mr.  Pemberton  and  Mr.  &  Sharpe,  for  the  legatees  under  the  third  testa- 
mentary instrument,  opposed  the  appointment  of  a  receiver,  contending  that 
the  plaintiff  had  been  guilty  of  great  laches  and  of  improper  conduct  by  com- 
mencing and  abandoning  similar  proceedings  before  the  Vice-Chancellor- 
that  in  respect  also  of  the  proceedings  adverted  to  in  the  Ecclesiastical  Court! 
he  was  not  rectus  in  curia,  and  according  to  the  decision  then  still  unreversed, 
he  had  no  interest  in  the  estateof  the  deceased.    That  this  wasan  attempt  in- 

PM41  SET »  t0u°hum  a^iscovery  in  "id  of  proceedings  in  the  Ecclesiastical 
1-294J     Court,  which  could  not  be  had  directly,^)  and  that  the  bill  in  reality 

of  ,h«  J7  *  "p.™  u  of,discove,T>  an<*  no*  filed  bona  fide  for  the  protection 
of  the  estate.  That  the  pUintiff  ought  either  to  obtain  an  administration  pen- 
dente  hie  from  the  Privy  Counsel,  who,  under  the  act  of  the  2  &  3  W   4, 

fiJIM!  p    T  T"  which  the  delegates  former,y hod  t0  *rant  ».  ° 

from  the  Prerogative  Court,  and  ought  not  to  be  allowed,  after  four  years' 
litigation  in  another  court,  now  to  change  the  jurisdiction.    And  lastly,  that 

A  2  ST  in  9B  lV  *  V~  &  B  8S-  «T)  2  Ve..  &  B.  91,  „ot.  i 

Celtic,  Court.  a.  to  the  v..idity  of  ,h,  appo^l^"      Xi,  J .Mr  DnZ Jl!  *  ** 

(m)  Exchequer,  Michaelma.  term,  1828,  thus  Mated  bv  Mr  B.th.11      a  j 
been  made  by  the  Prerogative   Court,  and  an  .DDeal  tJ  E'j M      f"    ^  '  tor'Wob'te  h«» 

Alexander,  notwithrtandin*  the  oD»£r„  T.i.  "^  'eg"t"  ""«  I*"*"*'  C  *»»» 

granted  a  receiver.  *  PP^U°n  °f  **  eXeCUt0n'  to  whonl  *■*•«•  *•«  been  decreed, 

(»)  Mitford  186,  and  Dun  v.  C/«,  1  Atk.  968. 


CASES  IN  CHANCERY.  296 


1839.— Wood  y.  Hitchings. 


the  appointment  of  a  receiver  would  be  nugatory,  as  there  was  no  person  in 
whose  name  he  could  sue  to  recover  the  property. 

[The  Master  op  the  Rolls  : — Is  there  any  case  in  which  the  court  has 
refused  to  appoint  a  receiver  pending  a  litigation  in  the  Ecclesiastical  Court, 
on  the  ground  that  there  was  no  legal  personal  representative  ?  Has  this 
court  ever  allowed  a  person  who  admits  a  sum  of  money  to  be  dOB  from  him 
to  an  estate,  to  dispute  the  right  of  the  receiver  to  collect  it  ?] 

The  Bank  of  England  would  not  pay  and  would  be  justified  by  the  acts  of 
Parliament,  and  the  receiver  would  have  no  means  of  compelling  payment 
from  the  debtors  to  the  estate  who  might  dispute  the  debt.  [The  Master 
op  the  Rolls  : — Then  the  court  would  put  the  matter  into  a  course  of  in- 
vestigation.]   Jones  v.  Goderich,(a)  was  referred  to. 

Mr.  Dixon,  for  Mr.  Surman,  opposed  the  application  principally  on  the 
ground  that  there  was  a  suit  pending  in  the  Vice-Chancellor's  court  for  the 
same  purpose  in  which  the  next  of  kin  were  plaintiffs,  and  which  would 
be  the  most  proper  suit  in  which  to  apply  for  a  receiver. 

*Mr.  Beetles,  for  Mr.  Osborn,  and  Mr.  Girdlestonc,  for  Mr.  Maddy,  [#295] 
submitted  to  any  order. 

Sir  C.  Welherelf,  in  reply,  contended,  that  even  if  protection  for  the  pro- 
perty could  be  obtained  through  the  medium  of  the  Ecclesiastical  Court  or 
the  Judicial  Committee,  still  the  jurisdiction  of  this  court  would  not  be  ousted  ; 
that  both  in  Liddell  v.  Liddell,  and  Day  v.  Croft  the  receiver  had  been  ap- 
pointed pending  an  appeal. 

The  Master  of  the  Rolls  said  he  would  read  the  bill  and  affidavits 
before  giving  his  decision  in  this  case,  but  that  he  could  not  permit  any  doubt 
to  be  entertained  respecting  the  jurisdiction  of  this  court  iu  a  case  of  this  de- 
scription. That  it  was  perfectly  clear  to  him,  that  the  court  had  jurisdiction 
to  interfere  by  granting  a  receiver  for  the  protection  of  the  estate,  and  that  it 
was  not  necessary  in  order  to  authorize  the  court  to  appoint  a  receiver,  that 
there  should  be  a  person  in  whose  name  an  action  might  be  brought  to  re- 
cover the  property.  That  the  question  here  wae,  whether  it  was  necessary 
for  the  protection  of  the  interests  of  all  parties  concerned  that  there  should  be 
a  receiver. 


1840 :  February  1.— The  Master  op  the  Rolls  : — Jli^  was  a  motion 
for  a  receiver  of  the  personal  estate  of  James  Wood,  deceased,  who  died  at 
Gloucester  on  the  28th  of  April,  1836. 

After  his  death  the  plaintiff,  together  with  Mr.  Chadborne,  Mr.  Osborn  and 
Mr.  Surman,  alleged  that  in  the  month  of  December,  1834,  he  bad  made  a 
will,  and  thereby  appointed  them  executors. 

•Some  time  afterwards,  it  was  alleged  by  other  persons  that  the  [#296] 
testator  had  made  a  codicil  or  testamentary  paper,  dated  in  July, 

(a.  Before  the  Lord  Chancellor,  Not.  21, 22,  1839.  [This  case  when  before  Shedwell,  V.  C.,  » 
reported,  10  Sim.  327,  together  with  the  order  made  by  the  Lord  Chancellor  on  appeal.] 
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1835,  and  some  of  the  testator's  next  of  kin  alleged  that  the  testator  died  in- 
testate. 

Proceedings  in  the  Prerogative  Court  of  Canterbury  were  instituted  for  the 
purpose  of  having  it  determined  whether  the  deceased  Mr.  James  Wood  died 
testate  as  to  the  papers  propounded,  or  any  of  them,  or  not ;  and  on  the  4th 
of  June,  1836,  a  limited  administration  pendente  lite  was  granted  to  Mr. 
Maddy. 

Sentence  was  pronounced  on  the  20th  of  February,  1839,  and  it  was  de- 
clared that  the  several  testamentary  papers  which  had  been  propounded  were 
void,  and  that  the  deceased  died  intestate. 

The  effect  of  this  sentence  was  to  deprive  the  plaintiff,  and  the  other  per- 
sons claiming  to  be  executors  under  the  paper  of  December,  1334,  of  all  right 
.   to  and  interest  in  the  effects  of  the  deceased,  and  at  the  same  time  to  deter- 
mine the  limited  administration  pendente  lite  which  had  been  granted  to  Mr. 
Maddy. 

The  plaintiff,  and  the  other  persons  claiming  to  be  executors,  have  appeal- 
ed from  the  sentence  to  the  Queen  in  council,  the  case  is  referred  to  the  Ju- 
dicial Committee,  and  an  inhibition  against  further  proceedings  in  the  Eccle- 
siastical Court  has  issued,  the  litigation  between  the  parties  is  transferred  to 
the  Court  of  Appeal,  and  is  now  pending,  and  in  the  meantime  there  is  no 
person  legally  entitled  to  receive  any  part  of  the  effects  of  the  deceased. 
These  circumstances  standing  alone  appear  to  me  to  authorize  the  court  to 
interfere  for  the  protection  of  the  property,  which  consists  not  only  of 
[#297]    a  very  large  #sum  of  money  in  the  funds,  but  also  of  leasehold  estates, 
of  stock  in  trade,  and  debts  of  considerable  amount. 
The  application,  however,  is  made  by  the  plaintiff  alone ;  every  other  per- 
son who,  in  any  view  of  the  case,  may  be  interested  in  the  estate,  opposes  the 
application ;  some  on  the  ground  that  the  circumstances  of  the  case  do  not 
afford  sufficient  reason  for  the  exercise  of  the  discretion  upon  which  the  court 
ought  to  act  in  such  cases,  others  on  the  ground  that  a  receiver  ought  not  to 
be  appointed  at  the  instance  of  the  plaintiff  on  this  bill. 

I  think  that  there  is  nothing  in  the  circumstances  of  the  case,  so  far  as  they 
regard  the  situation  of  the  testator's  property,  to  make  it  inexpedient  to  ap- 
point a  receiver,  and  that  the  plaintiff  is,  for  his  own  interest,  entitled  to  the 
receiver,  unless  debarred  by  some  personal  objection. 

As  to  the  personal  objections  to  the  plaintiff  and  this  bill.  I  do  not  think 
the  bill  a  proper  bill  for  the  mere  protection  of  the  property ;  it  is  undoubt- 
edly, to  a  great  extent,  a  bill  of  discovery  ;[1]  but,  having  regard  to  the  state 
of  this  cause,  I  cannot  venture  to  say  that  the  circumstance  of  discovery  being 
sought  by  this  bill  is  a  ground  for  refusing  a  motion  for  a  receiver. 

It  is  said  that  the  plaintiff  does  not  come  with  clean  hands ;  but  the  alle- 
gation takes  for  granted  the  principal  point  in  dispute.    If  the  sentence  is  to 

[1]  A  bill  for  a  receiver,  pending  a  litigation  as  to  probate,  ought  not  to  seek  discover?  to  **&' 
enee  to  the  merits  on  that  litigation.    Wood  v.  Hitchingt,  3  Bear.  504. 
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stand  the  plaintiff  is  subject  to  great  imputation ;  but  he  insists  that  he 
ought  to  be  cleared,  and  that  is  a  matter  which  is  to  be  tried  in  the  Court  of 
Appeal. 

*The  same  observation  applies  to  the  objection  that  he  is  at  present    f*298J 
without  interest ;  he  is  so  if  the  sentence  stands,  and  that  is  the  ques- 
tion to  be  tried. 

I  have  also  considered  the  objection  which  is  raised  on  the  ground  of  delay, 
and  I  do  not  think  that  there  is  any  such  delay  proved  as  to  make  the  appli- 
cation improper  at  this  time ;  and,  on  the  whole,  I  think  a  receiver  ought  to 
be  appointed. (a) 


*  Holmes  v.  Bell. 

1840 :  February  22. 

Two  parties,  who  were  entitled  to  property  in  equal  moieties,  made  an  equitable  mortgage  of  it ; 

one  of  the  mortgagors  waa  oot  of  the  jurisdiction,  and  the  whole  rente  were  received  by  the 

other.    The  coon  granted  a  receiver. 

The  defendants,  William  Bell  and  Edward  J.  Bell,  being  seised  in  equal 
moieties  in  fee  simple  of  the  property  mentioned  in  the  pleadings,  deposited 
the  title  deeds  thereof  with  the  plaintiffs,  the  Hull  Bauking  Company,  and 
agreed,  when  required,  to  execute  to  them  a  legal  mortgage  for  securing  any 
moneys  due  from  William  Bell  to  the  company  within  a  certain  limit. 

A  considerable  sum  having  become  due  from  William  Bell  to  the  company, 
the  latter  filed  a  bill  bf  foreclosure  against  William  and  Edward  J.  Bell. 

William  Bell  appeared  and  answered,  but  Edward  J.  Bell  was  living 
out  of  the  jurisdiction  and  had  not  been  served  with  a  subpoena,  and  a  mo- 
tion was  now  made  for  a  receiver  of  the  entirety  of  the  rents  and  profits. 

It  appeared  that  William  Bell  was  in  the  receipt  of  the  whole  of  the  rents 
of  the  premises. 

*Mr.  P  ember  ton  and  Mr.  Goodeve,  for  the  motion.  [*299] 

Mr.  Bethell,  contra,  insisted  that  the  court  would  not  grant  a  re- 
ceiver in  the  absence  of  the  party  principally  interested,  and  tliat  to  the  ex- 
tent at  least  of  the  interest  of  Edward  J.  Bell,  who  was  absent,  the  motion 
could  not  be  granted :  Brown  v.  Blount,{a)  Coward  v.  Chadwick,(b)  Tan- 
field  v.  Irvine.{c) 

That  no  difficulty  existed  here,  because,  under  the  recent  statutes,  an  order 
might  be  obtained  for  making  service  abroad  good  service. 

Mr.  Pemberton,  in  reply :— The  case  of  Brown  v.  Blount  arose  at  the 

(a)  Affirmed  by  the  Lord  Chancellor,  March  13th,  1840.  [S.  C.  3  Bear  504.  See  further 
Marr  v.  Littlewood,  2  Myl.  Sl  Cr.  454.  Joint  ▼.  Goodrich,  10  Sim.  327,  328,  n.  1.  Rendall  v. 
Kendall,  1  Hare,  152] 

(a)  2  Run.  &  M.  83.  (6>  2  Rasa.  150.  (c)  2  Rust.  149. 
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hearing;  besides,  in  this  case,  the  defendant  William  Bell  is  in  possession  of 
the  whole  property.  The  receiver  will  protect  the  property  for  the  benefit  of 
all  parties. 

The  Master  op  the  Rolls: — With  respect  to  the  moiety  of  the  party 
who  appears  there  can  be  no  doubt,  but  as  regards  the  moiety  of  the  absent 
party  there  is  some  difficulty ;  and  if  the  case  of  Brawn  v.  Blount,  applied 
I  could  not  act  in  opposition  to  it  without  great  consideration  ;  but  in  this 
case  the  defendants  are  tenants  in  common,  and  the  one  who  is  before  the 
court  is  in  possession  of  the  whole  rents  ;  and  under  these  circumstances  I 
think  that  a  receiver  of  the  whole  rents  ought  to  be  appointed,[l] 


[•300]  'Miles  v.  Presland.    In  re  Coe. 

1840:  February  19,25. 

A  court  of  equity  has  no  jurisdiction  under  the  1  &  2  Vict.  c.  110,  s.  14,  to  order  money  a  invested 

in  the  name  of  the  Accountant  General  to  stand  charged  with  a  judgment  debt  recovered  at 

law  against  the  party  entitled  to  such  funds. 

Mr.  Coe  had  obtained  judgment  in  the  Exchequer  of  Pleas  against  H.  M., 
a  defendant  in  this  cause. 

H.  M.  was  entitled  to  one- fifth  share  of  a  sum  of  money  in  the  funds, 
standing  in  the  name  of  the  Accountant  General,  in  trust  in  this  cause. 

Mr.  Hallett  now  moved,  on  behalf  of  Mr.  Coe,  under  the  1  <fc  2  Vict  c. 
110,  s.  14,  (the  act  for  the  abolition  of  imprisonment  for  debt,)  for  an  order 
nisi  that  unless  cause  shown,  the  one-fifth  of  the  fund  in  court  should  stand 
charged  with  the  amount  of  the  judgment  debt.  He  stated  that  such  orders 
had  been  made  by  the  Vice-Chancellor.* 

By  the  act  in  question  it  is  enacted,  that  if  any  person  against  whom  any 
judgment  shall  have  been  entered  up  in  any  of  her  Majesty's  superior  courts 
at  Westminster,  shall  have  any  government  stock,  funds  or  annuities,  or  any 
stock  or  shares  of,  or  in  any  public  company  in  England,  (whether  incorpo- 
rated or  not,)  standing  in  his  name  in  his  own  right,  or  in  the  narap  of  any 
person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
courts,  on  the  application  of  any  judgment  creditor,  to  order  that  such  stock, 
funds,  annuities  or  shares,  or  such  of  them,  or  such  part  thereof  respectively, 
as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the 
[*301]  amount  for  which  judgment  shall  #have  been  so  recovered,  and  in- 
terest thereon,  and  such  order  shall  entitle  the  judgment  creditor  to 
all  such  remedies  as  he  would  have  been  entitled  to  if  such  charge  had  been 
made  in  his  favor  by  the  judgment  debtor. 

The  next  section  enacts,  that  to  prevent  the  person  against  whom  the  judg- 
ment has  been  obtained  from  disposing,  &c.,  of  the  stock,  every  order  charg- 

[1]  Vide2Ru».  152,  n.  1. 
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ing  Che  stock,  &c,  sliall  be  made  in  the  first  instance  ex  parte,  and  shall  be 
an  order  to  show  cause  only. 

The  Master  of  the  Rolls  said  he  entertained  great  doubts  whether  the 
act  in  question  authorized  courts  of  equity  to  make  the  order  which  was 
asked :  he  would  however,  read  the  act  and  affidavits,  and  make  inquiry  as 
to  the  orders  made  by  the  Vice- Chancel  lor.  His  Lordship  suggested,  whether 
the  proper  mode  of  proceeding  would  not  be  to  get  the  charging  order  in  the 
court  of  common  law,  and  then  come  here  by  petition  for  the  ordinary  stop 
order. 

February  25. — The  Master  of  the  Rolls  said  he  found  that  such  an 
order  had  been  made  by  the  Vice-Chancellor ;  that  his  Lordship  had  read  the 
act,  but  he  still  conceived  he  had  no  authority  to  make  the  order :  he  therefore 
thought  that  the  more  satisfactory  course  would  be  to  make  an  application  to 
the  Lord.Chancellor.(a) 


•Bennett  v.  Fowler.  [*302] 

1840 :  February  25.  ' 

A  bill  prayed  the  specific  performance  of  an  agreement,  "  if  a  good  title  could  be  made."  At  the 
hearing  it  waa  declared  that  the  agreement  ought  to  be  specifically  performed,  and  it  was  refer- 
red to  the  Master  to  inquire  whether  a  good  title  could  be  made.  The  Master  reported  in  the 
negative.  The  plaintiff  on  further  directions  waived  all  objections  to  the  title,  and  proposed  to 
take  the  property ;  this  was  resisted  by  the  vendor:  Held,  that  the  plaintiff  was  entitled,  but 
being  aware  at  the  first  hearing,  of  the  objections  to  the  title,  he  ought  to  pay  the  costs  of  the 
investigation  in  the  Master's  office. 

Fowler,  being  indebted  to  the  plaintiff,  agreed  to  sell  him  certain  freehold 
premises  for  525/.,  and  it  was  agreed  that  the  debt  should  be  retained  out  of 
the  purchase-money. 

The  plaintiff  filed  his  bill,  praying  a  specific  performance  of  the  agreement, 
"  if  a  good  title  could  be  made"  against  the  personal  representative  and  heir 
at  law  of  Fowler ;  they,  by  their  answers,  insisted  that  the  agreement  had 
been  waived ;  a  decree  was  however  made  whereby  it  was  declared  that  the 
agreement  ought  to  be  specifically  performed  and  carried  into  execution  ;  and 
it  was  referred  to  the  Master  to  inquire  and  state  to  the  court  whether  a  good 
title  could  be  made  to  the  property. 

The  Master  reported  that  a  good  title  could  not  be  made,  and  the  cause 
now  carne  on  for  further  directions. 

Mr.  Pemberton  and  Mr.  Wood,  for  the  plaintiff,  proposed  to  waive  all  ob- 
jections to  the  title  and  to  take  the  property. 

(o)  Note.— An  application  was  afterwards  made  to  the  Lord  Chancellor* who,  after  conferring 
with  the  Master  of  the  Rolls  and  Vice-Chancellor,  decided  that  the  court  bad  no  jurisdiction  to 
make  the  order.  (11th  March,  1640.)  See  the  subsequent  act  of  the  3  fc  4  Vict.  o.  89  [The 
case  before  the  Lord  Chancellor  faj  reported  4  Mjrl.  dc  Cr.  431.] 
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Mr.  G.  Turner  (in  the  absence  of  Mr.  Tinney)  resisted  a  specific  perfor- 
mance of  the  agreement,  and  contended  that  the  bill  must  be  dismissed ;  he 
argued  that,  as  it  now  appeared  that  a  good  title  could  not  be  made,  the  prayer 
of  the  plaintiff's  bill  could  not  be  granted ;  that  the  court  could  not  decree  the 
performance  of  an  agreement  for  the  sale  of  a  pretended  title,  or  order 
[*303]  the  conveyance  of  an  estate  to  which  the  defendant  was  #not  entitled, 
as  it  would  be  contrary  to  the  statutes  against  maintenance  and  cham- 
perty. That  if  the  bill  had  alleged  the  truth,  namely,  that  the  defendant  bad 
no  title,  it  would  have  been  dismissed, (a)  and  that  the  result  must  be  the 
same  now  that  fact  appeared  judicially.  That,  if  dismissed,  the  bill  must  be 
dismissed  with  costs,  as  the  plaintiff  when  he  filed  his  bill  was  aware  of  the 
objection ;  that  if  the  plaintiff  should  succeed,  he  ought  to  pay  the  costs  of  the 
investigation  in  the  Master's  office,  as,  if  he  had  consented  to  take  the  title  at 
the  original  hearing,  the  expense  of  the  reference  would  have  been  saved. 

That  the  declaration  in  the  decree  that  the  contract  ought  to  be  specifically 
performed,  did  not  prevent  the  court  dismissing  the  bill,  now  that  it  appeared 
that  the  defendants  could  not  make  a  good  title.  Warren  v.  Richardson^) 

Mr.  Wood,  in  reply. 

The  Master  of  the  Rolls  :— The  bill  prayed  a  specific  performance 
of  the  ogreement,  "  if  a  good  title  could  be  made."    Having  regard  to  the 
duty  of  a  vendor  to  make  a  good  title,  it  appears  to  me  immaterial  whether 
these  words  were  there  or  not.     If  a  plaintiff  prays  the  specific  performance 
of  an  agreement,  he  does  not  intend  to  take  the  property  if  there  is  no  title. 
The  allegation  of  the  defendants  was,  that  the  agreement  has  been  waived, 
but  at  the  hearing  a  decree  for  specific  performance  was  pronounced,  and  a 
reference  was  directed  to  the  Master  to  see  if  a  good  title  could  be  made. 
Under  that  decree  it  was  the  duty  of  the  vendor  to  make  out  a  good 
[•304J    title,  and  the  right  of  the  other  party  to  have  it ;  but  I  do  not  know  #anf 
reason  why  the  purchaser  who  has  that  right  may  not,  if  he  thinks  fit, 
dispense  with  the  performance  by  the  other  party  of  his  duty,  and  waivecar- 
ryiug  in  objections  to  the  title ;  he  insisted,,  however,  on  the  objections  to  the 
title,  and  the  result  was  that  the  Master  reported  that  a  good  title  could  not 
be  made;  this  means,  not  that  the  parties  have  no  title  at  all,  but  that  they 
cannot  make  out  such  a  title  as  the  plaintiff  is  bound  to  accept.    Thepta'n'"* 
now  says,  I  am  willing  to  waive  all  the  objections,  and  to  accept  the  title 
which  can  be  made :  the  question  is,  if  he  has  not  a  right  to  say  so.    I  am« 
opinion  that  the  obligation  to  which  a  vendor  is  subject  to  make  out  a  title  is 
intended  for  the  benefit  of  the  purchaser  only,  and  that  if  he  thinks  fit  t° 
waive  it,  he  has  a  right  to  do  so.[l] 

I  think,  therefore,  the  plaintiff  has  a  right  to  have  the  agreement  specifi- 
cally performed,  so  far  as  it  can  be,  and  it  being  admitted  that  the  plaintiff  a* 

(a)  Niclomm  v.  Wordtworth,  2  Swan.  369.  (6)  I  Younge,  1. 

[1]  Vide  Bemnt  r.  Richard*,  Taml.  509.     Wettertelt  v.  Methesott,  1  Hoff.  Ch.  1Up.37.    ""' 
n*r  v.  Smith,  10  Sim.  411. 
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the  hearing  was  acquainted  with  the  objections  to  the  title,  he  must  bear 
the  costs  of  investigating  the  title ;  the  other  costs  ought  to  be  borne  by  the 
defendants.[2] 


•Hue  v.  Richards.  [*305] 

1839 :  November  7. 

By  articles  of  partnership,  in  case  of  the  death  of  a  partner  the  survivor  was  to  pay  the  amount  of 
his  capital  according  to  the  last  half  yearly  rest,  and  to  take  the  stock,  etc.  After  the  death  of 
one,  a  different  arrangement  was  entered  into  between  his  executors,  ;one  of  whom  was  the  sur- 
viving partner,)  and  his  widow,  who  was  beneficially  interested  under  the  will,  by  which  the  sur- 
viving partner  was  to  take  the  stock  at  a  valuation,  and  get  in  the  credits,  and  pay  the  joint  debts, 
and  out  of  the  share  of  the  deceased  partner  in  the  surplus,  to  pay  his  separate  debts  and  the  widow's 
legacy.  The  widow  by  this  bill  sooght  to  set  aside  this  arrangement  for  fraud,  and  to  have  an 
account  of  the  partnership  transactions,  and  of  the  profits  subsequent  to  her  husband's  death : 
Held,  that  the  plaintiff  was  entitled  to  the  production  of  the  accounts  of  the  business,  as  carried 
on  after  the  testator's  death. 

Messrs.  Richards  and  Hue  carried  on  business  in  partnership  together, 
under  articles  of  partnership  whereby  it  was  agreed,  that  in  case  of  the  death 
of  either  of  the  partners,  the  survivor  should  not  be  obliged  to  account  for  the 
stock  and  profits,  but  should  give  security  to  pay  within  six  months  so  much 
as  upon  the  last  half-yearly  rest  should  appear  to  be  due  to  the  deceased  part- 
ner, and  the  capital,  stock,  <fcc,  were  thereupon  to  he-conveyed  to  the  survi- 
ving partner. 

Hue  died  in  1835,  and  he  appointed  his  partner  Richards  and  a  Mr.  Under- 
wood his  executors,  who  proved  his  will.  By  his  will  he  bequeathed  to  the 
plaintiff,  hi3  widow,  20001.  and  a  life  interest  in  the  residue  of  his  property. 
Upon  the  death  of  Hue  the  above  stipulation  in  the  partnership  deed  was  not 
carried  into  effect,  but  an  arrangement  was  entered  into  between  the  widow 
and  the  executors,  by  which  the  surviving  partner  (being  one  of  the  execu- 
tors) was  to  take  the  partnership  stock,  &c,  at  a  valuation  which  had  been 
previously  made ;  and  he  was  to  get  in  the  credits,  and  pay  the  partnership 
debts;  the  share  of  Hue  in  the  residue  being  ascertained,  was  to  be  applied 
in  payment  of  his  separate  debts,  and  the  residue  was  to  be  then  applied  by 
instalments  in  satisfaction  of  the  plaintiff's  legacy. 

•This  bill  was  filed  by  the  widow  against  the  executors,  and    [*306] 
sought  to  set  aside  this  arrangement  by  various  suggestions  of  fraud, 
and  prayed  also  for  an  account  of  the  partnership  dealings,  &c,  and  of  the 
profits  made  by  the  surviving  partner  by  means  of  the  capital  .of  the  deceased 
partner. 

All  fraud  was  denied  by  the  answer. 

[9]  Vide  Scoonetv.  MorreU,  1  Beav.  351.  Jlecves  T.  Oill,  id.  378,  379.  Taylor  v.  Brown,  ante, 
180. 
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A  motion  was  now  made  for  the  production  of  documents  admitted  by  the 
defendant  Richards  to  be  in  his  possession  ;  and  the  question  was,  whether 
the  books  of  account  of  the  trade  since  the  death  of  Hue  were  to  be  ordered 
to  be  produced. 

Mr.  Pemberton  and  Mr.  O.  Anderdon,  for  the  plaintiff. 

Mr.  Girdles  tone  and  Mr.  Roupell,  contra,  contended  that  the  plaintiff  was 
not  entitled  to  the  documents  relating  to  the  business  carried  on  subsequent  to 
the  testator's  death.  That  the  court  would  be  compelled  to  decide  the  pre- 
vious question  as  to  the  validity  of  the  arrangement,  before  it  would  hold 
that  the  plaintiff  was  entitled  to  see  the  private  accounts  of  the  defendant. 
That  even  if  that  arrangement  were  set  aside,  then  the  plaintiff  would  be  re- 
mitted to  her  original,  position  under  the  partnership  articles,  and  the  estate 
of  the  testator  would  be  entitled  only  to  the  share  of  the  deceased  partner  ac- 
cording to  the  previous  half-yearly  rest,  and  would  uot  be  entitled  to  partici- 
pate in  the  subsequent  profits. 

The  Master  op  the  Rolls  (without  hearing  a  reply.) — The  documents, 
the  production  of  which  is  objected  to,  are  those  which  show  the 
[*307]    dealings  with  the  joint  'property  after  the  death  of  one  of  the  partners, 
and  which  the  defendant  calls  his  private  accounts.     I  do  not  now 
intend  to  enter  into  the  merits,  but  it  appears  that  after  the  death  of  Mr.  Hue 
an  arrangement  was  made  with  the  plaintiff  and  the  executors,  the  whole  of 
which  the  plaintiff  says  ought  to  be  set  aside.     She  says  that  in  the  valuation 
which  was  the  foundation  of  the  arrangement,  she  was  not  rightly  treated, 
and  that  she  is  entitled  to  an  account  of  the  application  of  that,  which  at  the 
death  of  her  husband,  was  the  joint  property  of  her  huslrond  and  the  survi- 
ving partner ;  and  she  prays  relief  accordingly.     It  is  said,  in  answer  to  the 
present  motion,  that  if  this  arrangement  is  set  aside,  the  plaintiff  will  be  re- 
mitted to  the  partnership  articles,  and  that  then  she  will  only  be  entitled  to 
the  value  of  the  testator's  capital  as  therein  pointed  out.    I  do  not  say  that 
that  will  be  the  result  of  the  case,  or  that  she  may  not  be  entitled  to  the  relief 
asked;  she  may  become  entitled  to  an  account  of  the  partnership  property 
since  her  husband's  death  ;  and  if  so,  she  will  be  entitled  to  these  accounts 
kept  by  the  defendant.    It  is  said  that  the  form  of  the  prayer  of  the  bill  is 
erroneous,  but  there  is  no  plea  or  demurrer  to  it     The  plaintiff  has  a  right  to 
the  production  with  reference  to  the  relief  asked  by  the  bill,  and  which  iu«y 
possibly  be  had  at  the  hearing  of  the  cause. 
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#Bebb  v.  Beckwith.  [#30SJ 

1839:  November  22,  26. 

Bequest  in  trust  for  all  the  children  o fthe  testator's  late  uncle  J.  B.  deceased,  to  be  divided  equally 
amongst  them,  and  the  issne  of  such  of  them  as  should  be  deceased,  share  and  share  alike,  such 
issue  to  be  entitled  to  the  share  of  his  deceased  parents,  equally  amongst  them  :  Held,  that  a 
grand-child  of  J.  B.  whose  parent  was  dead  at  the  date  of  the  will,  was  entitled  to  take. 

The  question  in  this  cose  was,  whether  James  Beckwith,  the  son  of  a  son 
of  James  Beckwith  deceased  who  was  dead  at  the  date  of  the  testator's  will, 
was  entitled  to  a  share  of  the  funds  in  question. 

The  testator  directed  his  trustees  to  stand  possessed  of  property,  in  trust, 
for  all  and  every  the  children  of  his  lnte  uncle,  James  Beckwith,  deceased,  to 
be  divided  equally  amongst  them  and  the  issue  of  such  of  them  as  shall  be 
deceased,  share  and  share  alike,  such  issue  to  be  entitled  to  the  share  of  his, 
her  or  their  deceased  parents  equally  amongst  them,  subject,  &c. 

The  father  of  the  claimant  was  one  of  the  children  of  the  testator's  uncle, 
James'Beckwith,  deceased ;  but  he  was  dead  at  the  date  of  the  will. 

Mr.  Pemberton  and  Mr.  Rmpell,  for  trustees. 

Mr.  Stinlon,  for  James  Beckwith  the  claimant,  cited  Tytherltigh  v.  Har- 
bin.(a) 

Mr.  Piggott,  for  the  surviving  children  of  the  uncle,  contra,  contended 
that  the  issue  took  only  the  share  of  the  parent  by  way  of  substitution,  and 
as  here  the  parent  could  take  nothing,  being  dead  at  the  date  of  the  will,  his 
child  could  not  be  substituted  ;  he  cited  Christapherson  v.  Nat/lor,  b) 
Butter  v.  Ommaney,(c)  *  Waugh  v.  Waugh,(d)  Smith  v.  Smith,{e)  [#309] 
Collins  v.  Johnson,(g)  Giles  v.  Giles.(h) 

The  Master  of  the  Rolls:— The  funds,  it  is  to  be  observed,  are  to  be 
held  for  all  the  children  of  James  Beckwith,  deceased,  to  be  divided  equally, 
not  amongst  those  children,  but  amongst  them  and  the  issue  of  such  of  them 
as  shall  be  dead  at  the  period  of  distribution,  which  was  the  future  time  con* 
templated  by  the  testator,  and  imported  by  the  words  I  think  that  the 
words  are  applicable  to  the  cases  of  children  who  might  die  before  or  after 
the  dale  of  his  will,  provided  they  weie  dead  at  the  future  period  in  con- 
templation, and  I  consider  the  direction  to  be,  in  effect,  to  hold  the  fund  in 
trust  for  division  amongst  the  children  then  living,  and  the  issue  of  such  of 
them  as  may  be  then  dead  ;  and  the  testator  having  used  the  words  "share 
and  share  alike,"  follows  them  up  with  a  direction,  that  the  issue  of  a  child 
were  to  take  amongst  them  only  a  child's  share,  the  effect  of  which,  I  think, 
is  to  limit  the  amount  of  the  share  to  which  the  issue  are  entitled,  but  not  to 
make  the  gift  to  issue  a  gift  which  could  only  take  effect  by  way  of  substitu- 
tion for  the  gift  to  a  child  living  at  the  date  of  the  will. 

(«)  6  Sim.  399.  (6)  1  Mer.  320.  (e)  4  Haas.  7.  (d)  2  Myl.  &  K.  41. 

(«)  8  Sim  353.  (g)  8  Sim.  356.  (A)    lb.  360. 
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I  have  read  the  cases :  Christopherson  v.  Naylor  and  Butter  v.  Ommaney, 
which  are,  I  think,  clearly  distinguishable.  In  Waugh  v.  Waugh  there 
was  a  separate  provision  made  by  the  will  for  the  child  excluded  on  the 
construction  upon  it ;  and  I  think  that  the  authorities  do  not  prevent  me 
from  putting  upon  the  words  the  construction  fthich  they  appear  properly  to 
bear.fl] 


[#310]  #Dickenson  v.  Lord  Holland. 

1840 :  February  14. 

Under  a  trust  deed  dated  1 806,  and  which  was  to  operate  during  the  life  of  the  grantor,  the  trustee 
after  the  performance  of  certain  trusts,  was  to  pay  the  surplus  rents  to  the  owner  during  his  life. 
The  owner  died  in  1816,  the  trustee  died  in  1818  ;  and  in  1638  a  bill  for  an  account  was  filed 
by  the  representative  of  the  former  against  the  representatives  of  the  latter.  The  answer  wm 
filed  in  the  following  year,  but  no  further  proceedings  were  taken  in  the  suit  until  1839,  when 
the  cause  was  set  down  and  was  heard  in  1840  :  Held,  that  no  such  Iachee  existed  as  to  bar  the 
account :  Held  also,  that  as  regarded  the  lapse  of  time,  the  case  was  to  be  looked  at  in  the  same 
light  now  as  at  the  filing  of  the  bill. 

The  plaintiff  was  the  executor  of  the  late  Earl  of  Warwick,  and  the  de- 
fendants were  the  legal  personal  representatives  of  the  late  Lord  Ossory. 

In  1806  the  late  Earl  of  Warwick  executed  a  deed  whereby  he  gave  to  the 
Earls  of  Galloway  and  Ossory  power  to  receive  the  rents  of  certain  of  his 
estates,  on  certain  trusts  lo  pay  the  costs;  and  secondly,  to  pay  the.  sum  of 
1000/.  a  year  to  the  late  Earl  of  Warwick,  and  then  to  make  other  payments, 
and  to  pay  the  residue,  if  any,  to"  the  late  Earl  of  Warwick ;  the  deed  was 
to  continue  in  force  during  the  life  of  the  Earl  of  Warwick.  The  Earl  of 
Galloway  died  soon  after  the  date  of  this  deed ;  the  Earl  of  Warwick  died 
in  1816  ;  the  Earl  of  Ossory  lived  until  1818 ;  and  in  1828  this  bill  was  filed 
by  the  executor  of  the  Earl  of  Warwick  against  the  representatives  of  the 
Earl  of  Ossory  for  an  account  of  the  receipts  under  the  deed  of  J806,  and 
of  the  application  thereof. 

The  answer  was  filed  in  1829,  and  no  further  proceedings  were  taken  in 
the  suit  until  January,  1839,  when  the  cause  was  set  down,  and  now  came 
on  for  hearing. 

Mr.  Pemberton  and  Mr.  Rogers  asked  for  the  usual  decree  for  an  account. 

Mr.  Kindersley  and  Mr.  Sidebottom,  contra  :— This  bill  calls  for 

[*311]    an  account  under  a  trust  deed  executed  thirty-four  *years  ago,  twenty- 

four  years  after  the  death  of  the  cestui  que  tntst,  twenty-two  ye*1* 

after  the  death  of  the  trustee,  and  twelve  years  after  the  bill  filed  and  apP*" 

rently  abandoned.    Although  there  is  no  statutable  bar,  yet,  after  the  extreme 

[1]  As  to  substituted  legatee,  see  further  Le  Jeune  v.  Le  Jeune,  S  Keen,  701, 703,  n.  1.  &*& 
v.  TiUbrook,  9  Sim.  368, 371,  n.  J.  Wordsworth  v.  Wood,  ante,  95.  Gray  v.  Q*rm**,  *  ***"' 
268.    1ROM.&M.  644,  n.  1. 
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degree  of  laches, — the  want  of  the  commonest  diligence  in  prosecuting  the 
suit,  no  decree  ought  now  to  be  made.  The  court  never  assists  a  party  who 
does  not  show  reasonable  diligence  in  blinging  forward  his  claim  ;  Hercy 
v.  Dinwoody.(a)  In  Wood  v.  Briant^b)  the  court  refused  an  account  against 
an  administrator,  durante  minort  cetate%  after  the  expiration  of  twenty  years 
from  the  testatrix's  death.  At  this  distance  of  time  it  must  be  assumed 
that  nothing  is  due.  If,  however,  a  decree  shciild  be  made,  then  in  analogy 
to  the  action  for  mesne  profits,  the  court  will  not  give  an  account  of  rents 
and  profits  for  more  than  six  years :  Reade  v.  JReade.(c) 

Mr.  Pemberton,  in  reply :— Time  is  no  bar  in  this  suit.  Lord  Oesory,  a 
trustee,  by  his  solicitors,  acted  ten  years  under  the  deed : — The  only  laches  to 
be  attributed  to  the  plaintiff  are  the  eleven  years  which  occured  between  Lord 
Warwick's  death  and  filing  this  bill ;  this  is  not  sufficient  to  deprive  him  of 
his  right  to  have  an  account  which  has  never  been  delivered  or  settled. 

The  Master  op  the  Rolls  :— This  bill  was  filed  in  August,  1828, 
and  prays  simply  an  account  of  all  sums  of  money  received  on  account  of  the 
rents  of  the  estates  comprised  in  the  deed,  and  of  the  application  of  those 
moneys, — the  commonest  sort  of  bill  that  could  well  be ;  and  the  plain- 
tiff who  represents  the  Earl  of  Warwick,  the  party  entitled  to  the  *sur-  [*3I2] 
plus  of  the  moueys  after  the  performance  of  the  other  trusts,  would 
be  clearly  entitled  to  the  account ;  but  it  is  said,  there  ought  to  be  no  account 
granted  by  reason  of  the  laches  of  the  plaintiff,  and  the  length  of  time  which 
has  elapsed.  The  Earl  of  Warwick  died  in  the  year  1816 :  it  is  said  he  never 
^  made  any  complaint ;  the  probability,  therefore,  is,  that  he  duly  received  the 
allowance  of  1000/.  a  year,  but  it  is  not  even  stated  that  any  account  was 
ever  rendered  to  him  or  to  his  executors.  Has  it  ever  been  held  that  the  mere 
delay  in  making  a  demand  for  the  twelve  years  from  the  expiration  of  the 
trust,  or  ten  years  after  the  death  of  the  trustee,  the" accounting  party,  where 
no  account  has  been  rendered,  and  therefore  no  presumption  of  acquiescence 
exists,  of  itself  constitutes  a  bar  to  a  trust  account  ?  No  such  case  has  been 
cited,  and  I  think  no  such  case  has  ever  occurred.  The  suit  being  instituted 
in  1 828,  was  not  prosecuted  uor  set  down  for  hearing  till  the  month  of  January, 
1839.  I  certainly  think  there  have  been  very  great  laches  on  both  sides^ 
very  great  laches  in  the  plaintiff  in  not  prosecuting  this  cause  to  a  hearing 
and  very  great  laches  on  the  part  of  the  defendants,  in  not  procuring  the  bill 
to  be  dismissed.  The  cause,  however,  during  the  whole  of  that  time  has 
been  in  court,  and  T  must  therefore  look  at  the  matter  as  I  should  at  the 
moment  when  the  bill  was  filed,  and  regarding  it  in  that  light,  I  do  not  think 
that  the  plaintiff  is  barred  from  having  an  account.  I  ought  to  direct  that  the 
Master  be  at  liberty  to  state  special  circumstances  with  a  view  of  furnishing 
the  ground,  which  possibly  may  be  thereby  afforded,  of  presuming  the  dis- 
charge of  many  of  these  matters.fl] 

(«)  2  Vee.  Jan.  87.  (&)  2  Atk.  521.  (<?)  5  Ve«.  744. 

[1]  Vide  3  Myl.  &  Cr.  44,  n.  1.    2  Keen,  749,  n.  1,  750,  n.  1.    Mc Knight  y.  Taylor,  1  Howard, 
161.    Bertine  r.  Varian,  1  Edw.  Ch.  Rep.  346. 
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[*313]    *Attorney  General  17.  The  Ironmongers'  Company. 

Betton's  Charity.) 

1840:  February  12,  13,  14. 

Bequest  of  residue  to  a  company,  to  apply  the  interest  of  a  moiety  "  unto  the  redemption  of  Britifb 
slaves  in  Turkey  or  Barbary,"  one-fourth  to  charity  schools  in  London  and  its  suburbs ;  aod  is 
consideration  of  the  care  and  paius  of  the  company,  the  remaining1  one-fourth  towards  necessita- 
ted decayed  freemen  of  the  company.  There  were  no  such  British  slaves  to  redeem,  and  a  re- 
ference was  made  to  the  Master  to  approve  of  a  scheme  for  the  application  of  the  food  thus  unap- 
plied, having  regard  to  all  the  charitable  bequests  in  the  will :  Held,  that  the  application  of  the 
fund  to  the  education  of  the  BritUh  emancipated  apprenticed  negroes  was  not  a  cy-pre*  applica- 
tion ;  secondly,  that  the  gift  to  the  freemen  of  the  company  was  a  charitable  bequest ;  and 
thirdly,  (here  being  no  direct  objects  to  which  the  income  could  be  applied,  regard  being  had  to 
the  bequest  touching  British  captives,  that  the  application  of  the  fund  to  the  second  and  third 
purposes  was  as  near  as  could  be  to  the  intention  of  the  testator,  having  regard  to  all  the  charita- 
ble bequests  in  the  will. 

Principles  on  which  the  court  proceeds  in  the  application  of  a  charity  fund  cy-pres. 

In  an  information  by  the  Attorney  General  at  the  instance  of  a  relator,  the  Attorney  General 
ought  not  to  appear  otherwise  than  in  support  of  the  information. 

As  to  the  position  of  the  Attorney  General  in  informations  at  the  instance  of  a  relator,  and  tba 
practice  in  such  cases. 

The  will  of  Thomas  Bat  ton,  dated  the  15th  of  February,  1723,  contained 
the  following  residuary  clause  : — "  I  give  and  bequeath  the  rest  and  residue 
of  my  estate  wheresoever  and  whatsoever  to  the  Worshipful  Company  or 
Corporation  of  Ironmongers  of  the  City  of  London,  and  to  their  successors! 
making  them  my  executors  upon  this  special  trust  and  confidence  in  them  f 
reposed,  that  is  to  say,  that  they  do  with  all  convenient  speed  that  may  be  after 
my  decease,  place  my  estate  out  at  interest  upon  good  securities,  positively 
forbidding'  them  to  diminish  the  capital  sum  by  giving-  away  arty  part 
thereof  or  that  the  interest  and  profit  arising  be  applied  to  any  other  use 
or  uses  than  hereafter  mentioned,  and  directed,  viz..  that  they  do  pay  one 
full  half  part  of  the  said  interest  and  profit  of  my  whole  estate,  yearly  and 
every  year  for  ever  unto  the  redemption  of  British  Slaves  in   Turkey  or 

Barbary  ;  one  full  fourth  part  of  the  said  interest  and  profit  yearly 
[*314]    and  every  year  for  ever  unto  *charity  schools  in  the  city  and  suburbs 

of  London  where  the  education  is  according  to  the  Church  of  Eng- 
land, in  which  number  that  in  this  parish  to  be  always  included,  and  not 
giving  to  any  one  above  20/.  a  year ;  and  in  consideration  of  the  said  Iron- 
mongers' Company's  care  and  pains  in  the  execution  of  this  my  will,,the  other 
fourth  part  of  the  said  interest  and  profit  yearly  and  every  year  for  ever  to 
to  the  uses  following :  viz.  10/.  a  year  to  such  minister  of  the  Church  of  Eng- 
land, as  they  shall  from  time  to  time  entertain  in  their  aforesaid  hospital  for 
performing  divine  service  and  other  duties  belonging  to  that  holy  order;  the 
remains  unto  necessitated  decayed  freemen  of  the  said  company,  their  widows 
and  children,  not  exceeding  10/.  a  year  to  any  family,  but  first  deducting  and 
payiug  quarterly  out  of  this  last  namod  fourth  part  of  the  interest  and  profit 
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100/.  a  year  in  discharge  of  the  annuity  given  to  my  kinswoman,  Mrs.  Eleanor 
Smith,  daring  her  natural  life,  and  also  always  reserving  sufficient  for  keep- 
ing my  tomb  in  good  repair." 

For  want  of  objects  to  whom  to  apply  the  moiety  of  the  income  of  the  tes- 
tator's estate  which  he  directed  to  be  applied  to  the  redemption  of  British 
slaves  in  Turkey  or  Barbary,  a  large  fund,  exceeding  100,000/.  3  per  cents, 
had  accumulated  ;  besides  this,  the  moiety  of  the  annual  income  of  the  estates 
amounted  to  nearly  1000/.  a  year. 

In  1829  this  information  was  filed,  for  the  purpose  of  having  the  fund  ap- 
plied to  charitable  purposes  under  the  direction  of  the  court. 

In  1S30  a  decree  was  made,  referring  it  to  the  Master  to  inquire  if  the  in- 
come of  the  charity  fund  could  be  applied  to  the  use  contained  in  the 
wilt,  and  if  not  he  #was  to  consider  what  was  the  most  proper  appli-    [*315] 
cation  of  the  income  of  the  moiety  of  the  estates  and  of  the  accumula- 
tions, and  to  approve  of  a  scheme  accordingly,  and  he  was  to  take  the  accounts- 

The  Master  reported  that  it  could  not  be  applied  to  the  use  contained  in- 
the  will,  thsre  being  no  British  subject  held  in  slavery  in  Turkey  or  Barbary, 
and  he  approved  of  a  scheme  proposed  by  the  Ironmongers  Company,  the 
effect  of  which  was  to  appropriate  the  income  towards  the  two  other  charita- 
ble purposes  mentioned  in  the  testator's  will. 

When  the  cause  came  on  before  Sir  John  Leach  in  1833,  he  declared, "  that 
the  court  had  no  jurisdiction  to  apply  the  surplus  income  of  the  moiety  of 
the  charity  property  in  question  in  this  cause  and  the  accumulations  thereof 
to  any  purpose  inconsistent  with  the  intentions  of  the  said  testator  expressed 
as  to  the  application  of  that  moiety  unto  the  redemption  of  British  slaves  in 
Turkey  and  Barbary ;  and  he  referred  it  back  to  the  Master  to  settle  and  ap- 
prove of  a  proper  scheme  to  be  submitted  to  Parliament  for  the  application  of 
the  residue  of  the  income  of  the  said  moiety,  and  the  surplus  of  the  accumu- 
lations thereof,  and  of  the  income  of  such  surplus  and  accumulations." 

Lord  Brougham,  L.  C,  however,  on  appeal,  reversed  this  decision,  and  de- 
clared, "  That  the  court  had  jurisdiction  to  apply  the  surplus  income  of  the 
moiety  of  the  charity  property  in  question  in  this  cause,  and  the  accumula- 
tions thereof,  as  near  as  might  be  to  the  intention  of  the  testator,  having  re- 
gard to  tlia  said  bequest  touching  British  captives,  and  also  to  the  other 
charitable  bequests  in  the  said  will ;"  and  he  remitted  the  cause  to 
#be  re-heard  by  the  Master  of  the  Rolls,  on  further  directions  on  the  [*316] 
Master's  report,  on  the  footing  of  the  declaration  thereby  made.(a) 

The  case  then  came  before  Sir  C.  C.  Pepys,  M.  R.,  on  the  20th  of  April, 
1835,  when  some  embarrassment  was  felt  by  all  parties,  and  by  the  court, 
from  the  situation  in  which  the  cause  had  been  left  by  the  several  orders,  &c, 
made  in  it;  and  on  the  1st  of  May,  1835,  his  Honor  ordered,  "That  it  be 
referred  back  to  the  Master  to  review  his  report  of  the  20th  of  July,  1833,  as 
to  the  scheme  thereby  approved  of  for  the  application  of  the  said  surplus 

(a)  2  Mylae  &  K.  576. 
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moiety  of  the  charity  property,  and  the  accumulations  thereof,  and  of  the 
dividends  and  income  thereof,  having  regard  as  near  as  might  be  to  the  in- 
tention of  the  said  testator  as  to  the  bequest  contained  in  his  will  touching 
British  captives,  and  having  regard  also  to  the  other  charitable  bequests  in 
the  said  will." 

The  matter  being  thus  remitted  to  the  Master,  the  relator  brought  in  a 
scheme  proposing  the  distribution  of  the  income  of  the  fund  amongst  seventy- 
charitable  institutions  of  every  description. 

The  scheme  of  the  Ironmongers  Company,  as  before,  proposed  its  applica- 
tion to  the  two  other  charitable  purposes  mentioned  in  the  testator's  will ;  and 
a  third  scheme  was  proposed  by  the  trustees  of  Lady  Mico's  charity  for  its 
application  to  the  education  of  the  apprenticed  negroes  aud  their  issue,  and 
for  preparing  teachers ;  and  they  founded  their  claim  principally  on  the  ground 
that  a  similar  application  had  been  sanctioned  by  the  court  in  the 
[•317]  case  of  The  Attorney  General  #v.  Gibson/ a)  of  funds  originally 
destined  to  the  redemption  of  slaves. 

(a)  Attorney  General  v.  Gibson. 

Lady  Mico,  by  her  will,  dated  in  1670,  gave  and  bequeathed  the  moiety  of  a  som  of  20001  to  re- 
deem poor  slaves,  which  she  directed  should  be  put  out  as  her  executors  thought  best  for  a  yearly 
revenue  to  redeem  some  yearly. 

In  1660,  an  information  was  exhibited  by  the  Attorney  General  against  Robinson  and  others,  the 
executors  of  the  testatrix,  for  the  establishment  of  the  charity  ;  and  by  a  decree,  made  in  Jane, 
1686,  it  was  ordered  that  the  1000/.  should  be  laid  out  in  the  purchase  of  land,  and  the  rents  should 
be  applied  according  to  the  directions  of  the  will.  The  money  was  laid  out,  but  the  only  part  ever 
applied  was  1500/.  South  Sea  Annuities,  which  in  March,  1757,  was  paid  to  Sir  Charles  Wager 
for  the  redemption  of  poor  captive  slaves.  In  1827,  an  information  was  filed  against  Gibson  and 
others,  the  executors  of  Barker,  a  trustee  of  the  fund ;  and  by  a  decree  dated  the  7th  of  July.  1827, 
and  an  order  of  the  15th  of  November,  1827,  varying  it,  it  was  referred  to  the  Master  to  appoint 
new  trustees,  and  to  approve  of  a  scheme  for  the  application  of  the  income  of  the  charity  properly 
according  to  the  will  of  the  testatrix  ;  or  if  he  should  find  that  the  same  could  not  be  executed  ac- 
cording to  her  wilt,  then  as  near  the  intent  of  the  wilt  as  could  be,  regard  being  hail  to  the  existing 
ciraumstances  and  to  the  amount  of  the  fund. 

There  were  accumulations  of  the  charity  fund,  amounting  to  115,5102.  consols. 

In  January,  1834,  the  Master  made  his  report,  appointing  Mr.  Gibson,  Dr.  Lushington,  Mr. 
Fowell  Buxton  and  Mr.  Barker  trustees  of  the  charity. 

The  Master  by  his  general  report,  dated  in  July,  1835.  after  finding  these  facts,  stated  that  the 
relators  had  laid  before  him  a  proposed  scheme  for  applying  the  bank  annuities,  dividends  and  rents 
and  profits  to  the  enfranchisement  of  slaves  in  the  British  colonies  who  were  too  poor  to  purchase 
their  own  freedom  ;  which  application,  in  consequence  of  the  act  for  the  abolition  of  slavery,  had 
become  impracticable,  but  the  relators  conceived  that  it  would  be  a  proper  application  of  the  charity 
fund,  and  as  near  as  might  be  to  the  intention  of  the  testatrix,  that  the  same  should  be  applied  in 
and  towards  the  education  of  the  spprentices  in  the  British  colonies  lately  emancipated  by  the  said 
act  and'  their  issue  ;  but  in  case* the  Master  should  be  of  opinion  that  the  redemption  of  poor  Chris- 
tian slaves  held  in  slavery  in  the  states  of  Barbery  was  an  application  more  immediately  within 
the  scope  of  the  testatrix's  meaning,  then  the  relators  stated  circumstances  to  show  th*t  no  such 
application  had  been  for  a  lenth  of  time  practicable  ;  and  the  Master  found,  that  in  an  interview 
between  Mr  Fowell  Buxton  and  the  Colonial  Secretary,  the  latter  stated  that  the  plans  of  govern- 
ment for  the  education  of  the  apprentices  and  their  issue  were  nearly  matured,  and  proposed  that 
the  said  charity  funds  should  be  applied  by  the  trustees  for  a  similar  purpose  ;  and  that  the  relators 
and  trustees  had  proposed  a  scheme  which  he  had  considered,  and  was  of  opinion  that  the  testatrix 
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•The  Master,  by  his  report  made  in  1839,  amongst  other  things,  [*318] 
found  ;<  that  there  were  no  direct  objects  to  which  the  said  surplus 
money,  and  the  accumulations  thereof,  and  the  dividends  and  income  thereof, 
could  be  applied  ;"  and  it  having  been  argued  before  him  that  he  was,  in  the 
first  instance,  bound  to  have  regard  to  the  bequest  in  the  wilt  touch- 
ing British  'captives,  alone ;  and  on  the  other  hand,  it  having  been  [*319] 
argued  before  him  that  he  was  bound  to  consider  of  the  application 
of  the  fund,  having  regard  to  all  the  charitable  bequests  in  the  will,  he  found 
that  if  the  true  construction  of  the  said  order  of  the  1st  day  of  May,  1835.  were 
that  he  was  bound,  in  the  first  instance,  to  consider  the  application  of  the 
surplus  moiety,  and  the  accumulations  thereof,  and  the  dividends  and  income 
thereof,  in  reference  only  to  the  intention  of  the  said  testator  as  to  the  bequest 
Contained  in  his  will  touching  British  captives,  and  if  the  case  of  The  At- 
torney General  v.  Gibson  cited  before  him  were  a  case  which  should  appear 
to  this  honorable  court  as  applicable  to  this  case,  that  the  application  proposed 
by  the  scheme  brought  in  by  the  trustees  of  the  Mico  charity  was  an  appli- 
cation, as  near  as  might  be,  to  the  intention  of  the  testator  as  to  the  bequest 
contained  in  his  will  touching  British  captives,  provision  being  first  made  for 
a  certain  class  of  persons  present  at  the  battle  of  Algiers,  and  their  families ; 
but  if  the  case  of  The  Attorney  General  v.  Gibson  should  not  appear  to 
this  honorable  court  as  applicable  to  the  present  case,  or  one  that  ought  to 
govern  it,  or  if  the  true  construction  of  the  said  order  of  the  1st  of  May, 
1835,  were  as  secondly  contended  for,  "  whether  the  case  of  The  Attorney 
General  v.  Gibson  should  or  not  appear  to  this  honorable  court  as  applica- 
ble to  the  present  case,  or  one  that  ought  to  govern  it,  then  he  found,"  subject 
to  the  said  provision  for  the  persons  present  at  the  battle  of  Algiers,. and  their 
families,  that  the  proper  application  of  the  said  surplus  moiety,  and  the  accu- 
mulations thereof,  and  the  dividends  and  income  thereof,  would  be  for  the 
better  support  of  the  charity  schools  in  the  city  and  suburbs  of  liondon 
where  the  education  was  according  to  the  Church  of  Englend,  including 
therein  the  school  of  the  parish  where  the  testator  dwelt  and  the  Royal 

by  her  will  contemplated  the  redemption  of  poor  slaves  ia  the  Barbary  states,  but  he  was  of  opinion 
that  each  intention  could  not  be  carried  into  effect.  And  he  was  of  opinion  that  the  proposed 
scheme  was  as  near  to  the  intention  of  the  testatrix  as  circumstances  would  admit,  and  that  the 
same  was  a  proper  scheme,  sod  he  approved  thereof. 

The  scheme  in  effect  was  as  follows  : — That  the  fund  should  be  transferred  to  the  trustees  and 
placed  under  the  management  of  them  and  three  other  trustee*  to  be  appointed  by  the  Colonial 
Secretary ;  that  so  much  of  the  capital  and  dividends  as  the  trustees  should  thiuk  fit  should  be  ap- 
plied in  purchasing  and  building  school  houses  for  the  education  of  the  apprentices  and  their  issue, 
and  in  qualifying  teachers,  and  in  paying  the  salaries  of  masters  and  other  expenses ;  that  the  sur- 
plus rents  might  be  applied  towards  the  support  of  any  other  schools  than  such  as  aforesaid,  and 
generally  in  promoting  education  in  the  British  colonies  ;  and  it  provided  for  the  appointment  of 
new  trustees,  for  making  the  regulations  for  the  management  of  the  schools,  and  for  an  application 
for  an  act  of  parliament,  if  necessary,  to  sanction  this  application. 

On  the  29th  of  July,  1835,  the  cause  came  on  for  further  directions  before  Sir  C.  C.  Pepys,  when 
this  scheme  was  approved  of,  and  the  necessary  consequential  directions  given 
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1*320]  Naval  School  'attached  to  Greenwich  Hospital.  And  he  found  that, 
save  as  aforesaid,  there  were  no  objects  to  which  the  said  surplus 
moiety,  and  the  accumulations  thereof,  and  the  dividends  and  income  thereof 
could  be  applied,  having  regard  to  the  directions  contained  in  the  said  order 
or  decree  of  the  1st  day  of  May,  L835. 

The  defendants,  the  Ironmongers  Company,  filed  exceptions  to  this  report, 
and  the  trustees  of  the  Mico  charity  presented  a  petition  praying  the  adop- 
tion of  their  scheme,  and  a  transfer  to  them  of  the  fund.  The  relator  also 
presented  a  petition,  praying  generally  that  the  court  would  take  the  Master's 
report  into  consideration,  and  make  such  order  as  might  be  necessary  and 
proper. 

Sir  William  Follelt,  Mr.  Kinder sley  and  Mr.  S.  Sharpe,  for  the  Ironmon- 
gers Company,  now  contended  that  where  property  is  devoted  to  several  cha- 
ritable purposes,  and  the  direct  objects  of  one  wholly  failed,  it  was  the  prac- 
tice of  the  court  to  have  regard  to  the  remaining  objects,  and  not  to  seek  for 
objects  analogous  to  the  first.  Thu*,  in  Mills  v.  Farmer,(a)  a  testator  direct- 
ed his  residue  to  be  divided,  for  promoting  the  Gospel,  and  bringing  up  min<* 
isters,  and  other  charitable  purposes  he  intended  to  name,  and  he  died  with- 
out naming  any  other  purpose,  the  court  then  directed  a  scheme  "  having 
regard  particularly  to  the  other  two  objects  named" 

So,  in  The  Attorney  General  v.  Dixie>(b)  a  charitable  fund  being  more 
than  sufficient  for  the  purposes  intended,  a  scheme   was  directed   for  the 

application  of  the  surplus,  "  having  regard  to  the  testator's  will." 
[*321]  •  #But  that  the  strongest  case  was  The  Attorney  General  v.  The 
Bishop  of  Llandaff)  stated  by  Lord  Brougham, (c)  where  property 
was  given  to  endow  two  scholarships,  and  the  residue  to  redeem  British  cap- 
tives ;  and  it  being  found,  as  in  this  case,  that  there  were  none  to  redeem, 
the  fund  was  applied  in  the  increase  of  the  number  and  income  of  the 
scholars. 

That  if  it  was  necessary,  in  the  first  instance,  to  seek  an  object  analogous 
to  the  redemption  of  British  slaves  in  Turkey  or  Barbary,  then  it  was  admit- 
ted that  none  such  existed  except  the  Mico  charity,  which  in  reality  was  not 
in  any  sense  analogous.  The  intention  of  the  testator  was  to  redeem  "  British 
slaves"  or  natives  of  Great  Britain  taken  by  corsairs  and  illegally  detained  in 
slavery  in  Turkey  or  Barbary,  and  not  negroes  legally  slaves.  That  the  re- 
demption of  .negroes  in  the  West  Indies  would  not  be  analogous  to  the  re- 
demption of  British  slaves  in  Turkey  or  Barbary,  that  the  education  of  per- 
sons no  longer  slaves  would  be  an  application  wholly  dissimilar ;  and  that  if 
the  fund  was  to  be  applied  in  education,  it  ought  surely  to  be  applied  within 
the  limits,  and  to  the  class,  pointed  out  by  the  testator  himself. 

That  The  Attorney  General  v.  Gibson,{d)  was  no  authority,  being  an 
amicable  suit,  in  which  persons  remarkable  for  their  zeal  for  the  amelioration 

(a)  19  V«.  489.  (o)  2  MyL  &  K.  342.  (c)  3  Myl.  &  K.  586.  (<*)  Ante,  p.  317. 
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of  the  negro  population  had  first  procured  their  appointment  as  trustees,  and 
then  concurred  together  in  the  application  of  the  fund  towards  the  favorite  ob- 
ject of  their  benevolence,  without  regard  to  the  intentions  of  Lady 
Mico,  the  testatrix ;  besides  which,  the  terms  of  the  bequest  *weredif-  [*322] 
ferent,  and  authorities  in  such  cases  were  not  binding,  for  the  court 
was  not  bound  because  in  one  instance  it  devoted  a  charitable  fund  in  a  par- 
ticular way  to  follow  that  precedent  in  all  subsequent  occasions. 

Mr.  Pemberton  and  Mr.  O.  Anderdon,  for  the  Attorney  General,  did  not 
support  the  scheme  of  the  relator:  but  they  contended  that  the  gift  to  the 
company  was  for  their  pains,  and  was  not  such  a  charitable  object  as  would 
enable  them  to  partake  in  the  surplus  fund. 

The  Attorney  General,  Mr.  Bethell  and  Mr.  Holt,  for  the  trustees  of  Lady 
Mico's  charity,  contended  that  a  purpose  analogous  to  the  first  was  in  the  first 
jnstancejo  be  looked  for  without  regarding  the  other  charitable  purposes  men- 
tioned in  the  will.  That  if  there  were  no  British  slaves  in  Turkey  or  Bar- 
bary  it  would  be  a  proper  application  of  the  fund  to  redeem  slaves  elsewhere, 
and  that  the  redemption  of  British  slaves  in  the  West  Indies  would  be  cypres 
to  the  charitable  object  of  the  testator ;  that  as  no  such  slaves  now  existed, 
the  next  best  application  would  be  in  the  moral  improvement  of  the  appren- 
ticed negroes,  according  to  the  plan  adopted  in  the  case  of  Lady  Mico's  cha- 
rity ;  and  that  this  was  the  only  cy-pres  application  of  the  fund. 

That  the  decision  in  The  Attorney  General  v.  Gibson  was  binding,  and 
ought  to  be  followed  in  the  present  case ;  that  the  persons  present  at  the  bat- 
tle of  Algiers  and  their  families  ought  not  to  participate  in  this  charity ;  and 
that  the  Ironmongers  Company  could  only  be  entitled  to  their  due  propor- 
tion, viz.  one  fourth,  for  their  trouble. 

•They  cited  The  Attorney  General  v.  Bowyer,(a)  Moggridge  v.    [*323] 
Thackwfll,{b)  Hayter  v.  Trego,(c)  The  Attorney  General  v.  Wan- 
say,{d)  The  Attorney  General  v.  City  of  London.{e) 

Mr.  Turner,  Mr.  C handles s  and  Mr.  Hubbaek,  for  other  claimants  not 
parties  to  the  cause. 

Mr.  Wray  for  the  Attorney  General. 

Sir  W.  Follelt,  in  repljfr 

The  Master  of  the  Rolls  :— It  is  very  unfortunate  that  this  matter 
has  been  brought  forward  on  a  report  so  vague  in  its  terms  as  to  render  it 
very  difficult  to  reduce  the  case  neatly  to  the  points  which  require  decision. 
The  two-fourth  parts  of  the  income  of  the  property  have  been  duly  applied 
according  to  the  will  of  the  testator  from  the  time  of  his  death,  but  there 
being  no  objects  to  whom  to  apply  the  other  moiety  intended  for  the  redemp- 
tion of  British  slaves  in  Turkey  or  Barbary,  the  consequence  has  been  that 
the  Ironmongers  Company,  like  faithful  trustees,  have  preserved  and  accu- 
mulated the  fund,  which  now  amounts  to  a  very  large  sum.  The  ostensible 
object  of  this  information  is  to  have  that  accumulated  fund  administered  un- 

(a)  3  Ve«.  713.      (6)  7  Ve«.  36.       (c)  5  Ruse.  113.      (d)  15  Vci.  230.       («)  B,  C.  C.  171.  J 
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der  the  direction  of  tfoe  court.    The  case  came  before  Sir  John  Leach  and 
Lord  Brougham  in  the  manner  which  has  been  stated. 

When  that  matter  came  on  again  at  the  Rolls,  in  rather  a  singular 
[*324]  course  of  proceeding,  the  present  Lord  'Chancellor,  the  then  Master 
of  the  Rolls,  did  all  that  could  be  done  on  that  occasion ;  he  had  no 
jurisdiction  or  authority  to  alter  the  nature  of  the  order,  or  to  make  it  more 
distinct  than  it  was,  and  he  referred  the  matter  to  the  Master  in  the  terms  of 
Lord  Brougham's  declaration,  with  a  slight  verbal  alteration,  which  was  pro- 
bably accidental,  and  scarcely  requires  any  observation.  When  this  matter 
subsequently  came  before  the  Master  he  seems  to  have  been  very  much  per- 
plexed by  the  conflicting  claims  ;  it  was  contended  on  the  one  hand,  that  he  - 
ought  first  of  all  to  inquire  exclusively  whether  there  was  any  purpose  ry- 
pres  to  the  first,  and  if  he  could  by  possibility  find  one,  he  was  to  have  no 
regard  to  the  other  two  purposes  in  the  will ;  on  the  other  hand,  it  seems  to 
been  contended  before  him,  that  he  ought  to  attend  to  the  second  and  third 
purposes  in  the  will  first,  they  being-  clear  and  the  first  being  obscure  ;  be- 
tween these  the  Master  seems  to  have  found  it  impossible  to  come  to  a  decision, 
the  fact  being,  as  I  consider,  that  the  truth  was  between  both. 

Wiih  respect  to  the  order  of  reference,  it  is  now  necessary  that  some  con- 
struction should  be  given  to  it,  and  I  am  of  opinion  that  the  Master  was 
bound  to  consider  whether  there  could  be  a  cy-pres  application  for-the  first  pur- 
pose, before  he  proceeded  to  consider  the  propriety  of  the  application  to  the 
second  purpose.  But  then  I  am  by  no  means  of  opinion  that  he  was  bound 
to  consider  it  precisely  in  the  same  manner,  as  he  would  have  been  bound  to 
do  if  there  had  been  no  other  charitable  purpose  mentioned  in  the  will. 
Where  a  fund  is  to  be  disposed  of  cy-pres,  the  court,  for  the  sake  of  making 
a  disposition,  is  bound  to  act  upon  the  suggestions  which  are  before  it,  how- 
ever remote,  and  it  is  rather  astute  in  ascertaining  some  application 
|*325]  in  conformity  more  or  less  with  the  'intention  of  the  testator.  The 
case,  however,  is  different  where  there  are  other  charitable  purposes 
mentioned  in  the  testator's  will  itself,  and  in  which  a  comparison  may  be  in- 
stituted between  the  probability  of  the  testator  resorting  to  something  very 
remote  from  his  original  intention,  and  something  far  less  remote  from  the  other 
objects  which  are  specifically  mentioned  in,  the  will.  I  quite  agree  with  the 
view  which  has  been  taken  upon  the  subject  in  the  argument, — that  if  it 
could  have  been  found  that  there  was  a  clear  and  close  approximation  to  auy 
purpose  analogous  to  the  first,  that  the  Master  ought  to  have  preferred  it  to 
the  second  and  third,  distinctly  mentioned  in  the  will ;  but  if  such  approxi- 
mation were  so  remote  that  there  would  be  very  great  difficulty  in  making 
out  the  similarity,  and  it  appeared  probable  that  if  the  subject  had  been  in 
the  contemplation  of  the  testator  he  would  have  preferred  the  other  two  ob- 
jects mentioned  in  the  will,  then  I  think  it  became  the  duty  of  the  Master  to  look 
to  those  second  objects  and  lay  aside  the  first.[l]    Taking  that  view  of  the 

[1]  u  It  la  obviously  true  that  if  eeveral  charitiea  be  named  in  a  will,  and  one  failed  for  want  of 
object*,  one  of  the  othen  may  be  found  to  be  ey-pret  to  that  which  has  failed ;  and,  if  bo,  its  being 
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matter,  then  comes  the  question  with  regard  to  the  Mico  trust.  The  claims  of 
t  he  Mico  charity  have  been  put  forward  with  a  degree  of  eloquence  and  feeling 
which  excites  a  strong:  disposition  to  comply  with  what  is  asked,  if  it  could  be 
done  consistent  with  that  duty  which  is  imposed  upon  a  court  of  justice.  By  a 
series  of  steps  proceeding  upon  one  another,  it  has  been  attempted  to  be  made 
out  that  there  is  an  analogy  at  least,  between  the  objects  of  the  Mico  charity, 
according  toils  present  constitution,  and  the  objects  which  were  in  the  view  of 
this  testator,  having  regard  to  all  the  other  purposes  mentioned  in  the  will, 
all  of  which  are  distinctly  referred  to  in  the  order  of  reference,  and  to  which 
I  am  bound  to  attend  on  the  present  occasion.  Independently  of  any  autho- 
rity, however,  I  confess  it  would  be  impossible  for  me  to  come  to  a 
conclusion  that  an  "application  of  these  funds  to  the  Mico  charity  [*326] 
would  bean  application  cy-pres  to  the  testator's  intentions  in  the  pre- 
seut  case.  The  authority  which  is  cited  in  support  of  the  claims  of  the  Mico 
charity  is  the  case  of  The  Attorney  General  v.  Gibson>  referred  to  also  in 
the  Master's  report.  Now  I  am  so  perfectly  aware  of  the  intention  which 
the  present  Lord  Chancellor  has  always  given  to  cases  of  this  nature  when 
brought  before  him,  that  I  cannot  doubt  but  the  case  cited  received  his  very 
serious  attention,  so  that  if  the  two  cases  had  been  in  ail  respects  similar,  I 
should  have  so  far  distrusted  my  own  judgment,  as  to  have  found  it  very  dif- 
ficult to  have  come  to  a  conclusion  differing  from  his ;  not  that  I  think  au- 
thorities in  such  cases  are  or  ought  to  be  considered  as  binding ;  they  merely 
furnish  lights  and  afford  examples  which  may  may  be  useful  to  a  certain  ex- 
tent in  subsequent  cases ;  but  in  every  case  of  a  scheme  cy-pres,  the  court, 
having  obtained  the  best  information  it  can,  is  bound  to  act  upon  the  particu- 
lar lights  then  before  it :  and  to  say  that  it  is  bound  to  pursue  precisely  the 
dame  course  when  it  has  other  and  better  lights  before  it  on  a  subsequent  oc- 
casion, is  a  proposition  too  extravagant  to  be  maintained.  The  Mico  charity, 
having  regard  to  the  will,  was  extremely  different  from  this ;  for  there  the 
purpose  of  the  testatrix,  so  far  as  that  purpose  appeared  in  any  of  the  pro- 
ceedings, was  a  single  purpose  for  the  benefit  of  slaves ;  here  it  is  not.  Sir 
John  Leach  in  this  case  thought  the  purposes  entirely  distinct,  and  that  they 
ought  to  be  considered  without  reference  to  one  another ;  that  opinion  was 
overruled,  and  I  am  now  at  least  bound  to  consider  the  purposes  conjointly  ; 
and  it  follows  then,  as  of  course,  that  the  circumstances  under  which  the 
Mico  case  was  brought  forward  were  entirely  differeut  from  those  of  the  pre- 
sent ;  I  am,  therefore,  of  opinion  that  the  scheme  of  the  Mico  trustees  cannot 
be  considered  as  a  cy-prts  application  of  these  funds. 

•Two  other  schemes  have  been  also  brought  forward,  namely,  the    [#327] 
scheme  of  the  relator,  and  the  scheme  of  the  Ironmongers  Company. 
I  have  read  through  the  scheme  of  the  relator,  and  do  not  consider  it  to  be  a 

approved  by  the  testator  ought  to  be  an  additional  recommendation,  but  inch  other  charity  o  lght 
not,  as  I  conceive,  to  be  preferred  to  tome  other  more  nearly  resembling  that  which  haa  Jailed." 
Lord  Cottinghem,  in  Ihw  case,  npon  appeal.    Cr.  &  Ph.  222. 
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proper  application  of  these  funds.  Upon  the  best  consideration  which  1  have 
been  able  to  give  to  the  suggestions  which  have  been  made  at  the  bar,  not  by* 
but  on  behalf  of  the  Attorney  General,  it  does  not  appear  to  me  that  I  can 
secure  a  cy-pres  application  in  that  manner ;  and  under  all  these  circum- 
stances, I  think  I  am  bound  to  consider  that  the  Master  having,  as  I  assume, 
on  the  present  occasion,  ascertained  that  no  application  can  be  found  cy-pres 
to  the  first  charitable  purpose,  ought  to  have  proceeded  to  do  that  which  was 
next.[l] 

The  only  remaining  question  is,  whether  the  scheme  of  the  defendants,  the 
Ironmongers  Company,  ought  either  to  be  adopted  or  be  put  in  a  further 
course  of  investigation.  With  regard  to  this,  one  question  has  been  raised, 
that  is,  whether  the  last  gift  "  unto  the  necessitated  decayed  freemen  of  the 
said  company,  their  widows  and  children,  not  exceeding  10/.  a  year  to  any 
family,"  in  consideration  of  the  company's  care  and  pains  in  the  execution  of 
the  testator's  will,  is  a  charitable  gift  entitled  to  receive  benefit  from  the  surplus. 
It  has  been  argued  that  it  is  to  be  considered  in  the  nature  of  a  remuneration 
or  wages  for  the  trouble  imposed  upon  the  company ;  but  I  am  not  of  that 
opinion ;  it  appears  to  me  that  this  is  not  the  less  a  charity  because  the  testa- 
tor has  expressed  a  peculiar  motive  for  directing  his  bounty  to  flow  in  that 
particular  direction  ;  he  was  imposing  trouble  upon  the  company,  and  it  also 
seems,  by  other  parts  of  the  will,  that  he  was  closely  connected  with  it,  and 
had  other  motives  for  directing  his  bounty  to  flow  thither.  I  am,  therefore, 
of  opinion  that  the  third  purpose  must  be  considered  as  a  charitable 
[#328]  purpose,  and  that  the  'principle  of  the  defendants'  scheme  is  a  proper 
one  for  the  Master  to  act  upon.  As  to  the  details  of  the  scheme  I  am 
entirely  ignorant  of  them,  for  I  do  not  find,  from  the  Master's  report,  that  he 
has  settled,  approved,  or  even  examined  them. 

It  appears,  therefore,  that  the  result  must  be  a  reference  back  to  the  Master 
to  inquire  into  the  scheme  proposed  by  the  pompany.(a) 

Another  point  occured  in  this  case. 

The  Attorney  General  attended  as  counsel  for  the  Mico  charity,  and 

Mr.  Pemberton,  on  opening  the  case,  stated  he  appeared  as  counsel  for  the 
relator. 

The  Master  of  the  Rolls  said  that  he  did  not  recognize  the  relator  as 
distinct  from  the  Attorney  General ;  that  the  suit  was  the  suit  of  the  Attorney 
General,  though  at  the  relation  of  another  person  upon  whom  he  relied  and 

(a)  Extract  from  Order :— Declared  that  there  are  no  direct  objects,  regard  being  had  to  the 
bequest  touching  British  captives. 

Declare  the  scheme  of  the  defendants,  so  far  as  it  proposed  the  appropriation  of  the  income  to 
charity  schools  in  the  city  and  suburbs  of  London  where  the  education  is  according  to  the~Church 
of  England,  and  to  the  necessitated  decayed  freemen  of  the  Ironmongers  Company,  their  widows 
and  children,  was  a  proper  scheme* 

Refer  it  back  to  the  Master,  to  review  his  report,  and  approve  of  a  scheme  accordingly. 

[1]  Vide  Bennett  v.  Hayter,  ante  81. 
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who  was  answerable  for  costs ;  and  that  he  could  only  recognize  the  counsel 
for  the  relator  as  the  counsel  for  the  Attorney  General,  and  could  hear  them 
only  by  his  permission ;  that  the  suit  was  so  entirely  under  the 
•control  of  the  Attorney  General  that  he  might  desire  the  court  to    [*329] 
dismiss  the  information,  and  that  if  he  stated  that  he  did  not  sanction 
any  proceeding,  it  would  be  instantly  stopped. 

Mr.  Pemberton  then  proceeded  for  the  informant,  and 

The  Attorney  General  personally  attended  as  counsel  for  the  trustees  of 
Lady  Mico's  charity. 

On  the  following  day,  on  coming  into  court, 

The  Master  of  the  Rolls  said,  I  wish  to  make  a  remark  upon  the  po- 
sit iou  in  which  Mr.  Attorney  General  stands  in  this  case,  and  I  regret  that  I 
omitted  to  do  so  yesterday.  I  then,  however,  very  clearly  stated  my  opinion, 
that  a  proceeding  upon  an  information  of  this  kind  was  a  proceeding  of  the 
Attorney  General ;  and  that  he  had  the  entire  control  and  management  of  it 
throughout.  I  believe  I  ought  to  have  gone  on  to  say  that  the  Attorney 
General  ought  not  to  be  allowed  to  appear  for  any  other  party  than  the  in- 
formant. I  had  some  recollection  that  the  point  had  occurred  before  ;  but  I 
could  not  distinctly  recollect  where  it  was  to  be  found ;  I  have,  however, 
since  found  it  referred  to  in  a  note  to  The  Attorney  General  v.  The  Mayor 
fyc.  of  Galway^a)  where  a  petition  of  re-hearing  was  entitled  as  the  petition 
of  the  relators  in  the  suit,  Upon  which  Sir  A.  Hart  remarked  that  it  was  not  a 
proper  form,  and  said  "  that  it  should  be  the  petition  of  the  Attorney  General, 
for  the  relator  is  not  looked  upon  as  a  party.  If  he  dies  the  suit  does  not 
abate,  and  his  intervention  is  only  in  respect  of  costs.  The  Attorney 
•General  is  the  party,  and  the  petition  of  appeal  should  be  the  petition  [*330] 
of  the  Attorney  General,  at  the  relation  of  the  relators."  Sir  A.  Hart 
there  states,  "  that  Lord  Eldon  had  often  said,  that  in  an  information  at  the 
suit  of  the  Attorney  General  that  officer  ought  to  be  of  counsel  with  the  rela- 
tors." That  "the  point  arose  when  Lord  Gifford  was  Attorney  General,  in 
the  Attorney  General  v.  The  Mayor  of  Bristol.  He  was  Recorder  of  Bris- 
tol, yet  Lord  Eldon  laid  it  down  that  he  should  be  counsel  for  the  informa- 
tion and  not  for  the  defendants." 

In  former  times,  briefs  in  these  cases  were  delivered  to  the  Attorney 
General,  and  he  was  in  the  habit  of  personally  appearing  upon  them.  Many 
cases  have  recently  occurred  in  which  there  has  been  great  reason  to  regret 
the  want  of  his  appearance.  He  did  not  always  appear  when  briefs  were  de- 
livered ;  the  expense  of  delivering  them  was  thought  a  grievance,  the  prac- 
tice has  been  altered,  and  the  relators  have  too  often  considered  themselves 
entitled  to  conduct  the  suit  in  their  own  manner. 

But  still  the  suit  is  the  suit  of  the  Attorney  General,  and  if  he  should  de- 
sire the  information  to  be  dismissed,  the  Court  must  dismiss  it  accordingly, 

(«)  1  Molloy,  97. 
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and  it  is  for  him,  in  the  exercise  of  his  public  duty,  to  determine  whether  he 
will  proceed  at  all,  and  if  so,  in  what  manner.    He  is,  therefore,  placed  in  a 
singularly  inconvenient,  if  not  in  an  incompatible  position,  when  he  appears 
on  behalf  of  a  defendant  to  oppose  the  information.    In  my  opinion  this  in- 
convenience ought  to  be  avoided,  and  the  mind  of  the  Attorney  General  ought 
to  be  free  from  every  thing  which  can  tend  or  appear  to  tend  to  bias  the  judg- 
ment with  which,  in  the  discharge  of  his  public  duty,  he  is  to  direct  the  con- 
duct of  these  informations.    And  this  opinion  is  the  result  of  a  very 
[*331J    great  number  *of  years'  experience,  in  which  I  have  seen  the  great 
mischief  which  has  arisen  in  consequence  of  the  Attorney  General 
not  being  present.    The  sort  of  projects  which  have  been  proposed  in  his 
name,  under  the  sanction  of  his  high  official  authority,  would  surpass  belief. 
Schemes  which  have  been  proposed  in  charity  cases  have  been  sometimes  of 
the  most  extravagant  nature ;  the  discussion  has  led  to  enormous  expense, 
which  the  charities  have  been  loaded  with.    In  order  to  prevent,  in  some  de- 
gree, that  abuse,  which  arose  from  the  deviation  from  the  old  practice,  which, 
even  in  my  remembrance,  was  that  the  Attorney  General  should  always  at- 
tend before  the  Master  by  counsel  upon  the  consideration  of  a  scheme,  Sir 
John  Leach  directed  that  counsel  for  the  Attorney  General  should  always  at- 
tend, not  as  a  distinct  party,  but  to  prevent  the  persons  who  were  there  re- 
tained by  the  relators  having  the  sole  control  of  the  promotion  of  a  scheme, 
that  is,  the  counsel  for  the  Attorney  General  was  to  attend  there  to  control 
the  counsel  who  were  retained  by  the  relators,  and  in  order  that  that  impor- 
tant public  officer  might  be  present  at  the  proceedings  and  protect  not  only  the 
charity  but  the  public. 

If  I  could  do  what  I  think  right,  I  would  take  care  that  the  Attorney  Gen- 
eral personally,  or  some  gentleman  retained  under  his  direction,  should  be 
present  upon  every  charity  proceeding,  because  without  that  vigilance  and 
sanction  which  he  in  that  way  could  bestow,  there  is  no  protection  for  cha- 
rities or  the  public. 

In  this  particular  case,  as  the  matter  has  proceeded  so  far,  and  as  any  change 
would  be  productive  of  considerable  expense,  it  appears  to  me  better  to  go  on 
with  the  present  arrangement :  upon  any  future  occasion  I  hope  that  a  differ- 
ent arrangement  will  be  made. 
[*332]  *The  Attorney  General  observed,  that  it  had  been  the  practice  for 
the  Attorney  General  to  appear  by  his  counsel  separately  from  the 
counsel  of  the  relators.  That  he  had  personally  appeared  in  the  House  of 
Lords  in  the  case  of  Lady  Hewley's  charity  in  opposition  to  the  information, 
when  the  House  intimated  a  clear  opinion  that  it  was  regular.  That  he  was 
anxious  to  have  it  understood  that  the  Attorney  General  did  not  give  his  sanc- 
tion to  the  scheme  of  the  relators,  though  it  was  his  wish  that  the  court  should 
hear  every  thing  and  then  decide. 

The  Master  of  the  Rolls  remarked  that  he  did  not  know  any  thing 
more  important  to  the  general  interests  of  charities  and  of  the  public,  so  far  as 
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it  was  interested  in  charities,  than  that  the  authority  and  discretion  of  the 
Attorney  General  in  all  these  proceedings  should  he  maintained  perfectly  un. 
broken,  unfettered,  and  unbias.«ed.(a)[l] 


#Pearce  r.  Vf.rbeke.  [*333] 

1840:  February  14. 

On  the  6th  of  June,  upon  a  contemplated  marriage,  the  lady's  father  proposed  during  hia  life  to  al- 
low his  daughter  200/.  a  year,  to  coUiuue  if  she  died  in  her  father's  life  leaving  children  ;  but  if 
■he  died  in  his  lifetime  without  issue,  then  100/.  to  the  husband  during  the  father's  life.  The 
father,  in  a  letter  to  his  solicitor,  also  stated  that  he  wished  the  husband  to  have  150/.  a  year  in 
the  event  of  his  daughter's  death  without  issue  ;  the  proposal  was  agreed  to,  aud  a  settlement 
prepared  and  executed,  dated  the  8th  of  July,  whereby  the  father  covenanted,  during  his  life,  to 
pay  an  annuity  of  200/.  to  the  husband  and  his  assigns.  The  husband  died  insolvent,  leaving  hia 
wife  and  three  children.  After  bis  death,  the  settlement  was  rectified  upon  the  production  of 
the  proposals,  and  the  evidence  of  the  solicitor  who  prepared  the  settlement,  that  he  had  prepared 
the  settlement  from  the  proposals  which  he  thought  he  had  carried  into  execution  ;  and  the  wife 
was  declared  entitled  to  the  annuity  as  against  the  husband's  representatives. 

The  object  of  this  suit  was  to  have  a  marriage  settlement  rectified  accord- 
ing to  the  alleged  terms  of  the  original  proposals  for  a  settlement,  and  to  have 
the  rights  of  the  parties  as  to  part  of  the  property  comprised  therein  declared* 

Previous  to  the  marriage  of  Mr.  Verbeke  with  Miss  Pearce,  the  daughter  of 
the  plaintiff,  a  negotiation  was  entered  into  for  the  settlement  of  her  property, 
which  was  reversionary  and  expectant  on  the  death  of  her  parents.  The 
parties  being  desirous  to  have  this  property  settled,  and  the  plaintiff  being 
willing  to  make  thein  a  present  provision,  proposals  for  a  settlement  were  in 
June,  1831,  drawn  out  by  Mr.  H.,  the  solicitor  of  the  plaintiff,  which,  after 
providing  for  the  settlement  of  her  reversionary  property  so  as  to  divide  the 
income  between  Mr.  Verbeke  and  his  intended  wife,  aud  to  give  the  whole 
income  to  the  survivor,  with  remainder  to  the  children  of  the  marriage,  con- 
tained the  following  passage : — "  Mr.  Pearce  proposes  to  allow  his  daughter 
2001.  a  year  during  his  life,  and  if  she  dies  in  his  lifetime  leaving  children, 
to  be  continued  during  his  life  ;  but  if  she  should  die  in  his  lifetime  without 
leaving  issue,  then  the  payment  to  cease  with  her  demise.11 

•On  the  6th  of  June,  1831,  a  copy  of  these  proposals  was  sent  to  the    [*334] 
plaintiff  for  his  perusal  and  approval.    The  plaintiff  altered  the  same 
by  striking  out  the  last  six  words  and  by  inserting  in  the  place  of  them  the 

(a)  Appeals  were  presented  by  the  Attorney  General  and  the  trustees  of  the  Mico  charity  ;  the 
Lord  Chancellor,  however,  held  that  the  latter,  not  being  parties  to  the  suit,  were  not  entitled  to  be 
heard.  His  Lordship  on  the  23d  of  January,  1841,  rejected  all  the  schemes,  and  held  that  the  re- 
leased fund  ought  to  be  applied  in  support  of  charity  schools  in  England,  without  any  restriction  aa 
to  place,  where  the  education  was  according  to  the  Church  of  England,  but  not  giving  to  any  one 
more  than  20/.  a  year.     [The  case  upon  appeal  is  reported,  Cr.  ct  Ph.  208.J 

[1]  On  the  hearing  of  the  appeal,  in  this  case,  "  the  Lord  Chancellor  said,  that,  on  an  informa- 
tion, the  Attorney  General  was  the  party  prosecuting  the  cause,  and  was  the  only  party  whom  the 
court  could  recognize  in  that  character ;  and  therefore  that  his  Lordship  could  not  hear  the  Attor- 
ney General  against  the  relator,  or  the  relator  against  the  Attorney  General."    Cr.  &.  Ph.  218. 
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following  words :  viz.  "  Yearly  allowance  during  the  term  of  Mr.  Pearce'slife 
to  be  100/.  per  annum  to  Jtf  r.  Verbeke." 

On  the8;h  of  June,  1831,  the  plaintiff  returned  the  written  proposals  to  his 
solicitor  with  the  above  alteration  therein,  and  accompanied  by  a  letter  from 
the  plaintiff,  stating  that  Mr.  Verbeke  had  seen  the  proposal  and  had  approved 
of  them,  and  further  stating  as  follows :— "  I  wish  to  let  him  possess  150/.  per 
annum  in  the  event  of  my  daughter  dying  without  any  issue  of  the  marriage, 
which  condition  you  will  be  good  enough  to  include  in  the  bond." 

A  draft  of  a  settlement  was  prepared  which  was  afterwards  executed  and 
bore  date  the  8th  of  July.  It  recited  "  that  it  was  upon  the  treaty  for  the  said 
intended  marriage  agreed  on  the  part  of  the  said  William  Pearce,  in  order  to 
make  some  immediate  provision  for  the  said  Hehry  Charles  Verbeke  and 
Emily  Pearce  his  intended  wife,  during  the  life  of  the  aforesaid  William 
Pearce,  in  case  the  said  intended  marriage  should  take  effect,  that  he  the  said 
William  Pearce  should  pay  unto  the  said  Henry  Charles  Verbeke  or  his 
assigns  during  the  life  of  him  the  said  William  Pearce,  the  clear  annual  sum 
of  200/. ;  but  that  in  case  the  said  Emily  Pearce  should  happen  to  die  in  the 
lifetime  of  the  said  Henry  Charles  Verbeke,  her  intended  husband,  without 
leaving  any  issue  of  the  said  intended  marriage  living  at  the  time  of  her  death, 
then  the  said  annual  sum  of  200/.  should  cease,  and  lhat  in  lieu  of  the  said 
annual  sum  of  200/.  the  said  William  Pearce  should  during  his  life 
[*335J  pay  #unto  the  said  Henry  Charles  Verbeke  or  his  assigns  the  clear  an- 
nual sum  of  100'."  The  settlement  then  contained  a  covenant  on  the 
part  of  Mr.  Pearce,  the  plaintiff,  in  case  the  intended  marriage  took  effect  to 
pay  unto  the  said  Henry  Charles  Verbeke,  his  executors,  administrators, 
and  assigns,  during  Mr.  Pearce's  life,  an  annuity  of  200/.  a  year :  "pro- 
vided always,  neverthe'ess,  that  in  case  the  said  Emily  Pearce  should  happen 
to  die  in  the  lifetime  of  the  said  Henry  Charles  Verbeke,  her  intended  husband, 
without  leaving  issue  of  the  said  intended  marriage  living  at  her  death,  then 
the  said  annual  sum  of  200/.  should  cease,  and  that  then  he  the  said  William 
Pearce  would  yearly  during  his,  William  Pearce's,  life  pay  unto  the  said 
Henry  Charles  Verbeke,  his  executors,  administrators  and  assigns,  in  lieu  of 
the  aforesaid  annual  sum  of  200/.  one  annual  sum  of  100/." 

The  settlement  contained  a  proviso,  that  if  Mr.  Verbeke  should  charge  or 
incumber  the  annuities  or  become  bankrupt,  or  take  the  benefit  of  the  insol- 
vent debtors'  act,  or  be  in  any  manner  deprivedJof  th*  right  to  receive  and 
enjoy  the  said  annual  sums  or  either  of  them  by  operation  or  process  of  law, 
the  annuities  of  200/.  and  100/.  should  cease. 

The  marriage  took  effect,  and  in  September,  1837,  Mr.  Verbeke  died  insol- 
vent leaving  his  widow  and  three  children  surviving  him.  The  subsequent 
payments  of  the  annuity  of  200/.  were  thereupon  claimed  by  the  defendant, 
his  administrator,  as  part  of  his  assets. 

The  plaintiff,  Mr.  Pearce,  then  filed  this  bill,  contending  that  the  200/.  was 
always  intended  and  considered  by  him  and  Mr.  Verbeke  to  be  for  the 
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benefit  of  his  daughter  and  her  family,  and  that  according  to  the  #\vrit-     [*33G] 
ten  proposals,  it  was  to  have  been  secured  and  paid  to  Mrs.  and  not 
Mr.  Verbeke. 

The  only  witness  examined  to  prove  the  case  was  Mr.  H.,  the  solicitor  of 
the  plaintiff,  and  who  had  been  engaged  in  preparing  the  proposals  and  settle- 
ment. He  proved  the  preparation  by  him  of  the  proposals  and  the  alteration, 
and  that  he  had  prepared  the  draft  of  the  settlement  "  from  or  pursuant  to 
the  proposals,  and  that  such  draft  did  not,  to  the  best  of  his  recollection  and 
belief,  differ  from  such  proposals  in  any  particular ;  that  he  and  Mr.  Verbeke 
had  perused,  approved  and  settled  it ;  "  that  at  the  meeting  between  him  and 
Mr.  Verbeke  to  settle  the  draft  of  the  said  settlement,  frequent  reference  or 
allusion  was  made  in  the  course  of  it,  as  well  by  Mr.  Verbeke  as  by  himself, 
to  the  said  terms  or  proposals  for  a  marringe  settlement,  and  particularly  to 
that  part  thereof  which  related  to  the  allowance  to  be  made  by  the  plaintiff; 
and  that  Mr.  Verbeke,  then  informed  deponent  that  he,  Mr.  Verbeke,  had 
read  over  with  the  plaintiff  the  said  proposals  for  a  marriage  settlement,  and 
that  he,  Mr.  Verlwke,  assented  to  the  terms  and  stipulations  thereof,  and  that 
he  and  the  plaintiff  had  agreed  to  the  same  ;  that  the  said  conversation  so 
had  between  Mr.  Verbeke  and  the  oxaminant,  and  the  consent  so  given  by 
Mr.  Verbeke  to  the  said  proposals  for  a  marriage  settlement  as  aforesaid,  had 
reference  to  that  part  of  the  said  proposes  which  alluded  to  the  allowance  to 
the  said  Emily  Pearce  as  the  examinant  well  remembered,  the  said  Mr.  Ver- 
beke remarking  in  the  course  of  the  said  conversation  that  both  himself  and 
the  said  Mr.  Pearce  considered  the  allowance  to  be  made  by  him  the  said  Mr. 
Pearce  to  be  for  the  benefit  and  support  of  the  said  Emily  Pearce  and  her 
children,  in  the  event  of  her  surviving  him,  Mr.  Verbeke."  • 

•Mr.  Pemberton  and  Mr.  Harwood,  for  the  plaintiff,  cited  Barstow    [*337] 
v.  Kiloington,(a)  The  Duke  of  Bedford  v.  The  Marquis  of  Aber- 
corn,(b)  Jenkins  v.  Quinchant.(c) 

Mr.  Treslove  and  Mr.  Williams,  for  Mrs.  Verbeke  and  her  children,  con- 
tended that  it  was  evident  from  the  written  proposals  that  the  object  was  to 
provide  for  the  qtife  and  children,  which  had  not  been  effected  through  the 
mistake  of  the  solicitor,  and  that  the  settlement  ought  now  to  be  reformed  so 
as  to  work  out  the  real  agreement  and  intention  of  the  parties :  they  cited 
Higginson  v.  Kelly, {d)  Ex  parte  Verner}{e)  Simpson  v.  Vaughan}(g) 
Beaumont  v.  Brainley.(h) 

Mr.  Kindersley  and  Mr.  Bichver  did  not  dispute  the  jurisdiction,  but  in- 
sisted on  the  extreme  danger  of  altering,  upon  parol  testimony,  a  solemn  in- 
strument after  the  death  of  a  party,  and  when  circumstances  had  changed  ; 
that  the  deed  itself  was  the  uffflhate  arrangement  between  the  parties,  and  if 
a  difference  existed  between  the  settlement  and  the  original  proposals,  it  must 

(a)  5  Vw.  593.  (6)  1  Myl.  *  Cr.  312.  (c,  3  Vei.  95,  b.  n. 

(<f)  1  Ball  &  B.  262.  (e)  I  Ball  &  B.  260.  (g)  2  Atk.  31. 

(A)  Turn.*  R.  41. 
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be  assumed  that  the  parties  hud  changed  their  intention,  and  had  acceded  to 
a  new  arrangemeut(a)  during  the  mouth  which  had  intervened  between  the 
proposal  and  the  settlement. 

The  Master  op  the  Rolls  : — All  cases  of  this  description  must  neces- 
sarily be  disposed  of  upon  their  own  peculiar  circumstances;  but  whenever, 
from  those  circumstances,  the  court  can  come  to  a  satisfactory  conclusion  as 
to  what  was  the  intention  of  the  parties,  and  it  appears  that  such  in 
[*338]    tention  has  *not  been  carried  into  effect,  it  will  exercise  its  jurisdic- 
tion for  the  purpose  of  correcting  that  which  has  been  done  in  error. 

In  1831,  upon  the  treaty  for  the  marriage,  the  property  for  the  wife  was  so 
circumstanced  as  to  render  it  impossible  to  provide  an  immediate  maintenance 
for  her ;  and  her  father,  by  the  written  proposal,  agreed  to  allow  his  daugh- 
ter 200/.  a  year  dining  his  life,  to  be  continued  if  she  died  in  his  lifetime 
leaving  children,  but  to  cease  if  she  died  in  his  lifetime  without  children. 
This  proposal  had  clearly  a  reference  to  the  maintenance  of  the  family  which 
might  arise.  If  there  were  no  children  to  provide  for,  the  annuity  was  to 
cease  upon  her  death,  although  her  husband  might  survive.  This  was  the 
first  proposal  which  was  assented  to  by  Mr.  Verbeke. 

Mr.  Pearce  afterwards  made  a  variation  in  the  proposal,  he  proposing  to 
give  Mr.  Verbeke  100/.  per  annum  in  the  event  of  his  daughter  dying  without 
issue,  and  which  he  directs  may  be  included  in  the  bond.  This  of  course 
was  acceded  to,  and  these  two  proposals  at  that  time  formed  the  agreement 
between  the  parties. 

It  is  said  that  the  agreement  was  afterwards  varied,  and  the  question  is, 
whether  that  is  really  the  case.  Now  it  appears  that  these  proposals  were 
stnt  to  the  solicitor  as  instructions  for  the  preparation  of  the  settlement.  He 
says  that  he  prepared  the  draft  pursuant  to  these  proposals.  The  parties,  en- 
tirely relying  on  him,  afterwards  executed  the  deed  ;  and  from  the  evidence 
I  think  it  clear  that  the  deed  was  intended  to  be,  and  ought  to  have  been,  in 
conformity  with  the  proposals.  The  deed  itself  recites  an  intention  to  make 
some  immediate  provision  for  Mr.  Verbeke  and  his  wife  ;  this  recital  clearly 
shows  that  it  was  intended  to  make  a  present  and  immediate  pro- 
[*339]  vision  for  Mrs.  Verbeke.  The  covenant  *by  which  this  is  attempted 
to  be  carried  into  effect  is  an  absolute  covenant  to  pay  an  annuity  of 
200/.  to  Mr.  Verbeke  and  his  assigns  during  the  life  of  Mr.  Pearce,  thereby 
making  the  annuity  his  absolute  property,  and  leaving  the  wife  and  children 
wholly  unprovided  for.  The  coveuant  then  provides,  that  "  if  the  wife  should 
die  in  her  husband's  lifetime,  without  issue,  then  that  the  annuity  should  be 
reduced  to  100/.  a  year,aud  that  if  Mr.  Verbeke  should  become  bankrupt,  &c.> 
the  annuity  should  cease;  but  it  does  not,  evcuMn  that  event,  provide  in  any- 
way whatever  for  the  wife  and  children.  What  has  happened  7  Mr.  Ver- 
beke has  died  insolvent,  leaving  his  wife  and  children  surviving,  and  his  ex- 
ecutors, on  the  part  of  his  creditors,  claim  to  have  the  annuity  of  200/.  which 

(a)See3MyI.&Cr.740. 
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Mr.  Pearce  intended  as  a  provision  for  the  wife  and  children,  paid  to  them ; 
so  that  the  wife  and  children  are,  during  the  life  of  Mr.  Pearce,  to  be  left  ab- 
solutely destitute ;  and  this,  it  is  conceived,  is  a  settlement  in  conformity  with 
the  proposals  which  were  made  and  acceded  to.  I  think  it  likely,  that  in 
preparing  this  settlement,  it  was  assumed  that  Mr.  Verbeke,  when  in  the  en- 
joyment of  this  annuity,  would  make  for  the  wife  and  children  that  provision 
which  was  intended  for  them.  I  think  that  must  have  been  the  notion  of  the 
solicitor  preparing  the  settlement,  but  it  could  never  have  been  the  intention 
of  the  parties  that  this  annuity,  strictly  intended  for  the  wife  and  children, 
should  be  so  limited  by  this  settlement  as  to  give  it  to  the  creditors  of  the  hus- 
band, leaving  the  wife  and  children  entirely  destitute.  I  think  that  the  mode 
by  which  the  intention  was  attempted  to  be  carried  into  effect  erroneous. 
The  intention  was,  that  in  the. event  which  has  happened,  the  annuity  of  200/. 
should  be  a  present  and  immediate  provision  for  the  wife,  and  through  the 
wife  for  the  children  ;  I  must  therefore  declare  that  this  settlement  must  be 
reformed. 


•Townsend  v.  Westacott.  [*340J 

18i0 :  February  30,  25. 

A  party  largely  indebted  makes  a  voluntary  settlement,  and  becomes  insolvent  within  three  yean: 
Held  sufficient  to  avoid  the  settlement  under  the  13  £liz.  c.  5 ;  and  held  also,  that  in  order  to 
set  it  aside  it  was  not  necessary  to  prove  that  the  settlor  was  in  a  state  amounting  to  insolvency. 

A  bill  alleged  that  the  settlor,  at  the  time  of  making  a  voluntary  settlement,  was  greatly  indebted, 
it  did  not  state  the  particulars  of  the  debts,  bnt  referred  to  a  schedule  of  the  settlor  in  the  Insol- 
vent Court  in  aid  of  the  suit :  Held,  that  the  existence  of  the  debts  was  not  sufficiently  put  in 
issue  as  against  an  infant,  but  an  inquiry  was  directed  on  the  point. 

In  the  year  1830,  the  defendant,  John  Westacott,  was  absolutely  entitled, 
amongst  other  property,  to  five  closes  of  freehold  land,  which  stood  limited 
to  the  usual  uses  to  bar  dower,  and  as  to  which  there  were  outstanding  terms 
vested  in  trustees  to  attend  the  inheritance. 

On  the  2d  of  April,  1830,  Westacott  appointed  and  released  this  property 
to  a  trustee,  upon  trust  for  himself  for  life,  with  remainder  to  Maria  Pook, 
an  infant,  the  daughter  of  his  housekeeper  Elizabeth  Pook,  absolutely,  with 
a  gift  over  to  Elizabeth  Pook  in  case  of  the  death  of  Maria  Pook  before  she 
attained  twenty-one.  This  deed  was  purely  voluntary,  and  was  made  with- 
out any  consideration.  No  marriage  was  then  in  contemplation ;  but  some* 
time  afterwards  Westacott  married  Elizabeth  Pook. 

In  October,  1832,  Westacott  was  imprisoned  for  debt ;  and  on  the  19th  of 
January,  1833,  he  petitioned  for  relief  under  the  insolvent  debtors'  act,  and 
executed  the  usual  conveyance  to  the  provisional  assignee.  In  March,  1833, 
his  petition  was  heard,  when  he  was  remanded  for  nine  months,  at  the  end  of 
which  time  he  was  discharged.  The  plaintiff,  his  assignee,  to  whom  the 
usual  conveyance  had  been  made  by  the  official  assignee,  filed  this  bill,  stat- 
ing, that  in  April,  1830,  Westacott  was  in  insolvent  circumstances,  and  in- 
Vol.  II.  27 
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debted  in  upwards  of  6500/.,  which  he  was  unable  to  pay ;  that  he 
[#341]  had  executed  the  deed  with  the  intent  to  delay  and  defraud  his  •cre- 
ditors ;  that  he  had  continued  insolvent  and  indebted  down  to  the 
time  of  his  imprisonment ;  and  it  contained  the  following  allegation  : — "  That 
the  schedule  of  the  debts  of  the  said  John  Westacott,  annexed  to  his  said 
petition,  and  verified  by  his  oath,  contained  debts  due  from  him  to  the  amount 
of  8184/.,  of  which  sum  debts  to  the  amount  of  more  than  5600/.  appeared, 
by  the  said  schedule,  to  have  been,  and  in  fact  were  due  from  the  said  John 
Westacott  on  the  2d  of  April,  1830,  and  plaintiff  craves  leave  to  refer  to  such 
schedule  in  aid  of  this  suit,  and  intends  to  prove,  if  necessary,  such  existence 
as  aforesaid  of  the  said  debts  ;"  the  bill  did  not,  however,  specify  any  debts. 
It  prayed  that  the  deeds  might  be  declared  fraudulent  and  void  and  might 
be  delivered  up  to  be  cancelled  ;  and  for  a  conveyance  to  plaintiff  as  assignee, 
by  the  trustee  of  the  deed ;  for  an  assignment  of  the  outstanding  terms  ;  and 
if  necessary,  that  the  validity  of  the  instruments  might  be  tried  by  an  action 
at  law,  and  for  that  purpose  that  the  outstanding  terms  might  be  removed. 

The  defendants,  Westacott  and  wife,  insisted  that  he  was  not  insolvent  at 
the  time  of  the  execution  of  the  deed ;  but  that  his  property  at  that  time 
would  have  produced  7000/.  while  his  debts  and  liabilities  did  not  exceed 
5600/. ;  the  infant,  Maria  Pook,  put  in  the  common  infant's  answer. 

The  plaintiff  proved  the  existence  of  debts  on  the  2d  of  April,  1830,  of 
about  2256/.,  due  to  creditors  mentioned  in  the  insolvent's  schedule,  includ- 
ing therein  a  debt  due  to  the  plaintiff  on  bond  dated  in  1829. 

The  defendant  entered  into  evidence  to  prove  the  value  of  the  property, 
but  the  evidence  was  considered  very  unsatisfactory  by  the  court. 

Mr.  Pemberton  and  Mr.  Chandless  for  the  plaintiff,  contended, 
[*342]  that  the  settlement  was  fraudulent  and  void  under  #the  statue  of  13 
KHz.  c.  5,  against  creditors  existing  at  the  time,  and  that  being  set 
aside  in  regard  to  them,  all  subsequent  creditors  would  be  let  in  :  they  cited 
Goodson  v.  Joncs,{a)  Russell  v.  Hammond,{b)  Walker  v.  Burrows,(c)  Tay- 
lor v.  Jones,(d)  Lord  Townsend  v.  Windham,(e)  Partridge  v.  Oopp7(g) 
Kidney  v.  Coussmaker,(h)  Montague  v.  Lord  Sa7idwichy(i)  Richardson  v. 
Smallwood%(k)  Whiltington  v.  Jennings.{l) 

Mr.  Richards  and  Mr.  Elderton,  contra,  objected  that  there  was  no  allega- 
tion in  the  bill  that  the  plaintiff  was  a  creditor  at  the  time  of  the  execution 
of  the  settlement,  or  that  he  was  a  creditor  at  all.  That  the  existence  of  the 
debts  at  the  time  had  not  been  properly  put  in  issue  by  the  bill ;  and  that  the 
reference  to  the  schedule,  which  was  binding  alone  on  the  husband,  was  not 
sufficient  for  that  purpose ;  that  consequently  the  evidence  of  these  debts 
could  not  be  received  as  against  the  infant  and  the  married  woman. 

They  contended  also  that  in  order  to  set  aside  a  voluntary  settlement  it 

(a)  Styles,  446.  (&)  1  Atk.  15.  (e)  I  Atk  93.  (d)  3  Atk.  600. 

(e)  8  Vet.  ten.  10.         (g)  Ambler,  596.  (A)  13  Vet,  155.  (i)  13  Vet.  155.  noU. 

(*)  J«c.  553.  (J)  6  Sim  493. 
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was  requisite  to  prove  that  the  settlor  at  the  time  was  indebted  to  the  extent 
of  insolvency ;  Lush  v.  Wilkinson.(a) 

Mr.  Jemmttt,  for  trustees. 

Mr.  Chandless,  in  reply,  contended  that  the  debts  were  properly  put  in  issue 
by  the  reference  to  the  schedule,  and  stated  they  had  been  so  alleged 
to  save  the  great  'expense  of%setting  out  the  debts  in  the  bill ;  he  argued    [*343] 
that  if  there  existed  any  doubt,  then  that  the  case  ought  to  be  put  in 
a  course  of  inquiry. 

The  Master  of  the  Rolls  : — This  bill  is  filed  by  the  assignee  of  Westa- 
cott, an  iusolvent  debtor,  against  the  insolvent,  his  wife  and  her  infant  daugh- 
ter, and  against  the  trustees  of  the  settlement  and  of  some  outstanding  terms 
of  years.  The  object  of  the  bill  is  to  set  aside  for  fraud  a  voluntary  convey- 
ance which  was  made  by  the  insolvent  on  the  2d  of  April,  1830,  to  a  trustee, 
for  himself,  for  life,  and  afterwards  in  trust  for  Mrs.  Pook  and  Maria  Pook, 
her  infant  daughter.  Mrs.  Pook,  being  a  stranger  to  the  settlor,  and  no  mar- 
riage being  in  contemplation  at  the  time,  though  they  afterwards  married, 
this  deed  was  a  purely  voluntary  conveyance;  and  if  it  was  a  conveyance 
executed  for  fraudulent  purposes  it  ought  to  be  set  aside ;  but  if  the  transac- 
tion was  honest,  and  without  fraud,  it  ought  not  to  be  interfered  with.  In 
the  first  place,  it  is  alleged  on  the  part  of  the  plaintiff,  that  this  deed  was  exe- 
cuted entirely  without  consideration ;  that  is  admitted.  In  the  next  place 
it  is  said,  that  the  settlor  was  largely  indebted  at  the  time ;  and  of  this  there 
is  strong  evidence,  which  I  shall  presently  notice.  Being  largely  indebted 
he  made  this  voluntary  conveyance,  and  in  less  than  three  years  afterwards 
he  became  absolutely  insolvent.  On  these  facts  alone,  provided  they  were 
properly  put  in  issue  and  proved,  I  am  of  opinion  that  this  conveyance  ought 
to  be  set  aside  as  fraudulent. 

The  state  of  the  pleadings,  however,  is  this,  it  is  alleged  by  the  bill  that 
Westacott  was,  at  the  time,  in  insolvent  circumstances,  and  indebted  in  a 
large  amount  to  several  persons,  which  he  was  unable  to  pay.  The 
persons  to  whom  he  was  so  indebted  are  not  specified ;  *but  it  is  stated,  [*344  J 
in  a  subsequent  part  of  the  bill,  that  having  become  insolvent,  his 
debts  in  his  schedule  appeared  to  be  8181/.,  of  which  5600/.  were  due  on  the 
2d  of  April,  1830;  and  the  plaintiff  then  "craves  leave  to  refer  to  such 
schedule  in  aid  of  the  suit,  and  intends  to  prove,  if  necessary,  such  existence 
as  aforesaid  of  the  said  debts."  With  respect  to  Westacott  himself,  the  sche- 
dule is  a  sufficient  admission  of  the  debts ;  but  of  the  other  defendants  one  is 
a  married  woman,  and  the  other  an  infant,  who  has  put  in  a  common  infant's 
answer.  These  defendants  have  not  had  an  opportunity  of  examining  these 
debts.  It  would  be  very  difficult  to  hold  the  infant  or  the  married  woman 
absolutely  bound  by  the  allegations  as  to  the  schedule,  even  for  the  purpose 
of  putting  them  to  prove  that  they  are  not  to  be  affected  by  them  ;  for  every 
thing  as  regards  an  infant  or  a  married  woman  must  be  taken  strictly.    lean 

(*)  5  Vet.  384. 
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have  no  doubt  that  the  bill  was  put  in  this  form  with  the  very  proper  inten- 
tion of  saving  expense ;  but  this  upright  intention  is  sometimes  defeated  with- 
out the  least  fault  of  those  who  defend  the  case;  and  the  advisers  of  the  in- 
fant and  married  woman  are  quite  right  in  seeing  that  these  debts  are  strictly 
proved  against  them. 

There  has  been  a  little  exaggeration  in  the  arguments  on  both  sides  as  to 
the  principle  on  which  the  court  acts  in  such  cases  as  these  :  on  one  side  it 
has  been  assumed  that  the  existence  of  any  debts  at  the  time  of  the  exeeation 
of  the  deed  would  be  such  evidence  of  a  fraudulent  intention  as  to  induce  the 
court  to  set  aside  a  voluntary  conveyance,  and  oblige  the  court  to  do  sounder 
the  statute  of  Elizabeth.  I  cannot  think  the  real  and  just  construction  of  the 
statute  warrants  that  proposition,  because  there  is  scarcely  any  man  who  can 
avoid  being  indebted  to  some  amount :  he  may  intend  to  pay  every 
[*345J  debt  as  soon  as  it  is  contracted,  and  'constantly  use  his  best  endeav- 
ors, and  have  ample  means  to  do  so,  and  yet  may  be  frequently,  if 
not  always,  indebted  in  some  small  sum :  there  may  be  a  withholding  o{ 
claims,  contrary  to  his  intention,  by  which  he  id  kept  indebted  in  spite  of 
himself;  it  would  be  idle  to  allege  this  as  the  least  foundation  for  assuming 
fraud  or  any  bad  intention.  On  the  other  hand,  it  is  said  that  something 
amounting  to  insolvency  must  be  proved  to  set  aside  a  voluntary  conveyance: 
this  too,  is  inconsistent  with  the  principle  of  the  act,  and  with  the  judgments 
of  the  most  eminent  Judges.[l]  The  evidence  as  to  the  value  of  Westacott's 
property  when  he  executed  the  settlement  I  cannot  rely  on  ;  it  is  brought 
forward  many  years  after  the  witnesses  had  known  it,  and  they  speak  to  the 
value  of  the  property  without  taking  into  consideration  any  charges  that 
might  be  upon  it ;  and  1  am  not  in  a  situation  of  knowing  whether  there 
were  any- charges  upon  it. 

Under  the  circumstances  in  which  this  case  has  been  brought  before  me, 
if  Jhe  married  woman  and  infant  had  had  the  opportunity  of  meeting  the 
evidence  as  to  the  existence  of  the  debts  at  the  time  of  the  settlement,  I 
should  have  been  bound  to  make  the  decree  which  is  asked  for  in  the  first  in- 
stance. I  cannot,  however,  under  the  circumstances,  make  such  a  decree  as  « 
asked;  but  the  plaintiff  is.  I  think,  entitled,  under  the  alternative  prayer  of 
his  bill,  to  try  the  validity  of  the  settlement  by  an  action  at  law  ;  but  if  there 
are  any  difficulties  which  cannot  be  removed,  I  will  direct  a  reference  to  the 
Master. 


The  case  was  subsequently  mentioned,  when  it  was  referred  to  the  Master 
to  inquire  what  debts  were  owing  by  Westacott  at  the  date  of  the  deed,  nni 
at  the  time  of  his  insolvency. 

(1]  Vide  Jac  558,  n.  1,  and  cases  there  cited.  Hopkirk  ▼.  Randolph,  2  Brockenbrooghi l30j 
OodeU  ▼.  Taylor,  Wright*  Ohio  Rep.  82.  Fan  Wyck  v.  Seward,  6  Paige,  69.  Bank  rf  V«ui 
Statu  v.  Hournnnn,  id.  536. 
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•Gauxt  t7.  Tayloe.  [*346] 

1840:  February  24. 

Where  several  persons  are  muds  defendants  in  respect  of  a  joint  fiduciary  character  only,  or  if  any 
beneficial  interest  which  they  may  have  does  not  conflict  with  their  duty,  they  ought  not  to  se- 
ver in  their  defences,  otherwise  one  set  of  costs  only  will  be  allowed  them. 

The  testator  by  his  will  had  given  his  widow  an  income  of  2701.  out  of 
his  estate,  and  had  appointed  her,  together  with  Shaw  and  Tottie,  his  execu- 
trix and  executors  and  who  proved  his  will.  This  was  a  creditor's  bill  filed 
against  the  executors,  executrix,  and  the  heir  at  law  of  the  testator  for  the 
usual  administration  of  his  estate.  The  executrix  and  executors  appeared 
jointly  to  the  bill  but  the  widow,  having  an  interest  in  the  estate  different 
from  that  of  h«r  co-executors,  severed  in  her  defence,  and  throughout  the 
subsequent  proceedings  appeared  by  a  different  solicitor.  By  orders  made  on 
former  occasions,  two  sets  of  costs  had  been  allowed  them,  and  the  cause  now 
coming  on  for  further  directions,  it  appeared  that  the  personal  estate  was  in- 
solvent, and  that  the  testator  was  not  a  trader. 

Mr.  Kindersley,  Mr.  G.  Richards  and  Mr.  James  Russell,  for  the  plaintiff 
contended  that  the  executors  and  executrix  were  to  be  allowed  one  set  of 
costs  only,  as  there  was  nothing  to  justify  their  separating  in  their  defences. 
Mr.  Treslove  and  Mr.  Parker,  for  the  two  executors,  and 
Mr.  Pemberton  and  Mr.  Elder  Ion,  for  the  widow,  contended  that  two  sets 
of  costs  ought  to  be  allowed,  as  the  widow  had  a  beneficial  interest  distinct 
from  and  inconsistent  with  that  of  the  co-executors ;  and  that  the  former 
orders  furnished  a  principle  which  the  court  ought  to  adopt  on  the  present 
occasion. 

•The  Master  op  the  Rolls  : — Where  several  persons  are  made  [*347J 
defendants  in  respect  of  a  joint  fiduciary  character  only,  or  if  the 
beneficial  interest  which  any  of  them  may  have  in  the  matters  of  the  suit  is  in 
no  way  conflicting  with  their  other  duty,  they  certainly  ought  to  answer  and 
defend  together;  if  they  do  not,  and  there  are  no  special  circumstances,  then, 
according  to  the  settled  rule  of  the  court,  they  will  be  allowed  one  set  of 
costs  only.  On  the  other  hand,  if  one  has  a  personal  interest  which  conflicts 
with  his  duty  as  trustee,  or  if  one  of  several  trustees  can  admit  facts  which 
the  others  believe  not  to  be  true,  it  then  becomes  impossible  for  them  with 
prudence  to  answer  together.  Whether  they  are  entitled  to  two  sets  of  costs 
depends  on  the  circumstances  of  each  particular  case.  If  a  party  creates  un- 
necessary expense  it  is  just  that  he  should  be  deprived  of  his  costs ;[ I]  and 
if  several  trustees  unnecessarily  sever  their  defences,  it  is  right  that  one  set 
of  costs  only  should  be  allowed  :  the  question  always  is,  whether  there  was 
reasonable  ground  for  them  to  sever. 

[I J  Vide  Booth  v.  Booth,  1  Beav.   130.    Btnnttt  v.  FowUr,  ante,  302.    Christian  ▼.  Field,  9 
Hare,  185. 
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The  previous  orders  made  in  this  case  allowing  two  sets  of  costs  have,  I 
think,  considerable  bearing  on  the  present  question  ;  and  under  all  the  cir- 
cumstances I  think  two  sets  of  costs  must  in  this  case  be  allowed.[l] 


[#348]  "Tinkler  v.  Hindmarsh. 

1840:  February  28. 

In  an  administration  suit,  the  court  authorized  the  legal  personal  representative  to  carry  on  news- 
papers which  formed  part  of  the  assets,  and  a  stationer  for  that  purpose  furnished  paper  on  cre- 
dit :  Held,  that  he  was  entitled  to  be  paid  out  of  the  fund  in  court  forming  part  of  the  testator's 
estate,  though  such  estate  was  insufficient  to  pay  the  testator's  debts. 

The  intestate  in  this  cause  was  the  proprietor  of  the  True  Sun  and  Weekly 
True  Sun  newspapers,  and  immediately  on  his  death,  in  June,  1834,  a  credi- 
tor's suit  was  instituted  for  the  purpose  of  having  his  estate  administered. 

By  an  order  of  this  court,  dated  the  8th  of  November,  1834,  it  was  referred 
to  the  Master  to  inquire  and  state  whether  it  would  be  for  the  benefit  of  the 
estate  that  the  newspapers  should  be  sold,  or  whether  it  would  be  more  for 
the  benefit  of  the  estate  that  they  should  he  carried  on  and  continued  to  be 
published  for  the  benefit  of  the  estate  ;  and  whether  any  other  measures  ought 
to  be  taken  to  prevent  the  publication  of  the  newspapers,  or  any  of  them,  from 
being  suspended,  and  until  he  should  have  made  his  report,  atid  until  further 
order,  Elizabeth  Hindmarsh  and  Jane  Tegg,  the  legal  personal  representatives, 
were  to  be  at  liberty  to  carry  on  atid  continue  the  same  on  the  account  and 
at  the  expense  of  the  intestate's  estate,  and  to  retain  and  apply  for  that  pur- 
pose such  pnrts.of  the  moneys  belonging  to  the  estate,  or  to  arise  from  the 
publication  and  sale  of  t!ie  newspapers  in  the  mean  time,  which  should  come 
to  their  bauds,  as  should  be  necessary.  The  Master  reported  that  it  would 
not  be  for  the  benefit  of  the  estate  that  the  newspapers  should  be  sold. 

By  another  order  dated  the  22d  of  April,  1835,  it  was  referred  to  the  Mas- 
ter to  inquire  and  state  whether  it  would  be  proper  that  the  newspa- 
["349]    pers  should  be  'carried  on,  and  it  was  ordered  that  the  administra- 
trixes should  be  at  liberty  to  carry  on  the  newspapers  at  the  expense 
of  the  estate  in  the  mean  time. 

The  Master,  by  hfe  report  dated  the  7th  of  May,  1835,  recommended  that 
the  newspapers  should  be  sold  for  2600/.,  which  was  done  in  June,  1835. 

[1]  The  two  co-heiresses  of  a  trustee,  who  lived  at  a  distance  from  each  other,  were  made  par- 
ties to  a  suit  for  enforcing  the  performance  of  marriage  articles :  They  submitted  to  act  as  the 
court  might  direct,  and  defended  separately :  it  was  held  that  they  were  entitled  to  two  sets  of 
costs.  Lord  Langdale,  M  R  said  :  "  According  to  the  facts  as  now  represented,  these  two  ladies 
are  the  co-heiresses  of  the  surviving  trustee.  They  never  acted  in  common  in  the  performance  of 
the  trusts,  nor  did  they  ever  undertake  to  perform  the  duty  which  belonged  to  their  ancestor:  they 
appear  also  to  have  been  living  at  a  distance  from  each  other,  and  therefore  I  do  not  think  that 
they  come  within  that  very  salutary  rule,  which  prevents  trustees  from  severing  in  their  defences » 
and  putting  money  into  the  pockets  of  third  parties,  at  the  expanse  of  persons  beneficially  enti- 
tled."   Aldridge  t.  Wtitbrook,  4  Bear.  912. 
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Messrs.  Pewtress  &  Co.,  having  been  informed  by  the  legal  personal  re- 
presentatives that  the  newspapers  were  to  be  carried  on  under  the  orders  of 
this  Court,  continued  after  the  testator's  death  to  supply  the  paper  necessary 
for  the  publication  of  the  newspapers,  down  to  the  time  of  their  sale,  and  in 
respect  thereof  723/.  became  due  to  them. 

Messrs.  Pewtress  now  presented  a  petition  to  obtain  payment  of  the  723/. 
out  of  a  sum  of  2107/.  consols  standing  in  the  court  to  the  credit  of  the  cause, 
which,  as  was  stated,  had  partially  arisen  from  the  newspapers,  and  to  have 
it  declared  that  they  had  a  lien  on  such  fund  for  the  amount  of  their  debt 

The  estate  was  insufficient  for  the  payment  of  all  the  intestate's  debts. 

Mr.  C.  P.  Cooper  and  Mr.  Parker,  in  support  of  the  petition,  contended 
that  the  amount  ought  to  be  paid  out  of  the  estate,  or  at  least  out  of  the  part 
which  had  accrued  from  carrying  on  the  newspapers,  and  which  had  in  fact 
been  produced  by  the  capital  of  the  petitioners;  that  the  petitioners  had  trusted 
the  court,  and  ought  not  to  be  put  to  their  personal  remedy  against  the  ad- 
ministratrixes. 

Mr  Roupell,  contra,  on  behalf  of  the  creditors  of  the  intestate,  op- 
posed the  prayer  of  the  petition,  and  'contended  that  the  petitioners    [*350] 
had  a  lien  on  the  actual  produce  of  the  papers  only  ;  and  that  the  fund 
in-court,  which,  he  stated,  had  not  been  derived  therefrom,  was  not  liable  to 
the  petitioners. 

Mr.  Pemberton  and  Mr.  K.  Parker,  for  the  administratrixes. 

The  Master  op  the  Rolls  : — This  is  a  petition  presented  by  gentlemen 
who  are  stationers,  praying  that  they  may  be  declared  to  be  creditors  upon 
the  estate  of  the  intestate,  and  to  have  a  lien  upon  a  particular  fund  for  the 
amount  of  their  claims. 

The  intestate  in  this  case  was  the  proprietor  of  certain  newspapers,  and  in 
June,  1S34,  immediately  or  very  soon  after  his  death,  this  suit  was  instituted 
for  the  purpose  of  having  the  directions  of  the  court  taken,  and  for  having  the 
estate  administered  for  the  payment  of  his  creditors.  It  appears,  by  the  evi- 
dence before  me,  that  very  shortly  after  the  death  of  the  intestate,  it  was  re- 
presented by  the  legal  personal  representatives  that  they  intended  to  obtain 
the  sanction  of  this  court  for  carrying  on  the  newspapers  which  had  been 
conducted  by  the  intestate ;  and  that  in  the  expectation  that  such  an  authority 
would  be  given  the  petitioners  supplied  paper.  The  court  was  in  fact  applied 
to  in  the  following  month  of  November,  and  an  ordef  was  made, — not  an  or- 
der, as  has  been  argued,  by  which  this  court  took  upon  itself  to  carry  on  the 
trade,  for  a  most  absurd  thing  would  it  be  for  this  court  to  make  an  order 
whereby  it  undertook  to  carry  on  a  newspaper ;  but  it  was  an  order  that  it 
might  be  carried  on  at  the  expense  of  the  estate.  The  legal  personal  repre- 
sentatives were  to  be  at  liberty  to  carry  it  on  at  the  expense  of  the 
estate,  #and  they  did  carry  it  on.  The  representations,  therefore,  [*361] 
which  had  been  made  to  the  petitioners  turned  out  to  be  correct.  It 
must  be  assumed  that  it  was  for  the  benefit  of  the  estate  that  it  should  be  car- 
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ried  on,  and  if  so,  it  would  seem  that  the  expenses  ought  to  be  defrayed  by 
all  those  who  had  any  interest  in  the  estate.  The  supply  of  paper  com- 
menced in  July,  1834,  and  continued  down  to  June,  1835  ;  and  in  the  month 
of  May,  1835,  a  report  was  obtained  that  it  would  be  proper  to  sell  the  copy- 
right, and  a  sale  actually  took  place  on  the  23d  of  June,  1835.  During  that 
time  the  supply  of  paper  necessary  for  carrying  on  the  trade,  which  the  legal 
personal  representatives  were  at  liberty  to  carry  on  at  the  expense  of  the  estate, 
was  supplied  by  the  petitioners.  Some  of  the  expenses  were  paid  in  ready 
money  and  some  not.  If  the  legal  personal  representatives  had  from  time  to 
time  paid  ready  money  for  the  supply  of  the  paper,  which  they  were  justified 
in  doing,  it  would  have  been  repaid  them  out  of  the  estate  before  any  other 
persons  having  claims  upon  the  estate  could  have  received  any  thing. 

Then  comes  the  question,  How  is  this  balance  to  be  paid  ?  I  must  say,  it 
does  not  seem  to  me  material  whether  this  fund  of  2600/.  was  the  produce  of 
the  newspaper  or  not;  I  certainly  am  not  satisfied  that  it  was.  If  it  really 
were  material  to  these  parties  to  know  what  was  the  fund  which  was  realized 
by  the  newspaper  it  ought  to  be  inquired  into,  but  I  do  not  think  that  it  is 
material.  This  is  an  expense  which,  with  the  leave  of  the  court,  was  in- 
curred for  the  benefit  of  the  estate  and  of  the  creditors.  It  may  unfortunately 
have  turned  out  a  losing  concern,  still  it  was  done  for  the  benefit  of  the  estate; 
and  though  the  experiment  might  fail,  the  expense,  it  would  seem,  must  fall 
on  the  estate  before  the  persons  beneficially  interested  in  it  can  receive  any 

thing  out  of  it.'  i] 
[*352]        "This  claim  is  made  as  upon  the  balance  of  an  account ;  it  is  neces- 
sary, therefore,  that  an  account  should  be  taken  of  the  value  of  tlw 
paper  supplied,  and  of  the  sum  already  paid  to  the  petitioners,  which  must  go 
in  reduction  of  their  demand. 


Ring  v.  Hardwick. 

1840:  March  3. 

Bequest  to  testator's  wife  for  life,  and  after  her  death  to  make  a  division  between  the  twfaforV 
four  children,  A.,  B.,  C,  and  D  ;  his  sons'  shares  to  be  paid  immediately,  and  his  daughter*' share* 
to  be  in  Tea  ted  /or  them  for  life,  with  remainder  between  all  their  children,  to  become  vested  at 
the  age  of  twenty-five,  with  a  gift  over  lo  the  children  of  the  others  who  should  live  tostta-nthe 
age  of  twenty-five,  in  case  either  daughter  should  die  without  leaving  any  child  who  shonld  live 
to  attain  twenty  -five  ;  with  powers  for  the  maintenance  and  advar  cement  of  soeh  chM**0- 
Held,  that  the  gift  oyer  was  too  remote  ;  and  secondly,  that  the  gift  to  the  daughters  in  the  &** 
instance  being  absolute,  and  the  attempt  to  limit  it  having  failed,  the  absolute  interest  rem*'0'1' 
unaffected,  so  that  the  representatives  of  a  daughter  who  died  without  children  were  eutitl^  t0 
her  one-fourth  share. 

The  question  in  this  case  arose  upon  the  will  of  William  Davies,  dated  in 
1825,  whereby  he  gave  his  residuary  personal  estate  to  P.  Hardwick,  Win. 

[1]  Vide  Cutbuahy.  Cutbutk,  1  Beav.  184. 
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Clare,  and  his  wife,  Mary  Davies,  upon  trust  to  convert  and  to  invest  in  their 
names  upon  government  security,  and  to  pay  the  dividends  and  the  rent  of 
the  leaseholds,  &c.,  to  his  wife,  Mary  Davies,  "  during  the  term  of  her  natural 
Ufe  or  widowhood ;"  and  he  proceeded  as  follows : — "And  from  and  im- 
mediately after  the  death  or  second  marriage  of  my  wife  the  said  Maitha 
Davies,  then  upon  trust  that  they  the  said  Philip  Hardwick,  William  Clare 
and  Mary  Davies,  or  the  survivors,  &c.,  do  and  shall  with  all  convenient  speed 
collect  in  the  outstanding  parts  of  my  said  personal  estate,  and  add  the  same 
to  my  money  in  the  funds,  and  make  a  division  of  all  the  said  money  then 
in  the  funds,  &c.,  and  all  and  every  other  parts  or  part  of  my  said  personal 
estate  between  all  and  every  of  my  four  children,  viz.  my  two  sons,  the  said 
William  Davies  and  James  Davtes,  and  my  two  daughters,  the  said 
Mary  Davies  and  Martha  Ann  West."  *He  then  provided  that  the  [*353] 
"  division"  was  not  to  be  made  into  four  equal  parts,  but  that  a  sum 
of  2000/.  should  be  appropriated  and  paid  out  of  the  shares  of  his  sons,  James 
and  William  Davies,  "  to  or  for  the  use  and  to  augment  the  shares  of  his  two 
daughters,  the  said  Mary  Davies  and  Martha  Ann  West,  in  equal  shares  and 
proportions,  to  be  received  by  or  for  the  use  of  them  the  said  Mary  Davies 
and  Martha  Ann  West.  And  subject  thereto  the  division  of  all  and  singular 
his  said  personal  property  at  the  decease  or  second  marriage  of  his  said  wife, 
the  said  Martha  Davies,  was  to  be  equal,  share  and  share  alike,  between  his 
said  four  children,  viz.  his  said  two  sons,  the  said  William  Davies  and  James 
Davies,  and  his  said  two  daughters,  the  said  Mary  Davies  and  Martha  Ann 
West,  the  shares  of  his  said  two  sons,  the  said  William  Davies  and  James 
Davies,  were  to  be  paid  and  transferred  to  them  immediately  upon  the  decease 
or  second  marriage  of  his  said  wife,  the  said  Martha  Davies,  upon  their  first 
appropriating  thereout,  or  otherwise  paying  the  said  sum  of  20002.  to  or  for 
the  use  of,  and  to  augment  the  shares  of  his  said  two  daughters,  the  said  Mary 
Davies  and  the  said  Martha  Ann  West ;  to  hold  the  said  shares  unto  them 
the  said  William  Davies  and  James  Davies  severally  and  respectively,  and 
their  several  and  respective  executors,  administrators  and  assigns,  from  thence- 
forth absolutely  for  ever." 

The  will  then  contained  a  gift  over  between  the  surviving  brother  and 
sisters  of  the  sons'  shares,  in  case  either  died  unmarried  and  without  issue 
before  their  shares  should  become  payable,  and  proceeded  as  follows : — "  But 
as  touching'  and  concerning'  the  shares  of  my  said  personal  estate,  which 
with  the  said  augmentations  will  become  the  property  of  my  said 
daughters,  the  said  Mary  Davies  and  Martha  Ann  West,  upon  the  Me-  [*354] 
cease  or  second  marriage  of  my  said  wife,  the  said  Martha  Davies, 
my  directions  are,  and  I  do  hereby  declare  my  will  and  meaning  to  be,  that 
the  whole  of  such  shares  and  augmentations  shall  immediately  upon  the  de- 
cease or  second  marriage  of  my  said  wife,  the  said  Martha  Davies,  be  invested 
and  laid  out  upon  government  security  at  the  Bank  of  England,  under  the 
superintendence  of  them,  the  said  Philip  Hardwick  and  William  Clare,  or  the 
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survivor  of  them,  in  manner  following,  that  is  to  say,  the  share  and  augmen- 
tation of  the  said  Mary  Davies  as  hereinbefore  mentioned,  and  also  any  other 
augmentation  which  may  become  her  share  by  the  decease  of  the  said  Wil- 
liam Davies  and  James  Davies  or  either  of  them  unmarried  and  without  issue, 
as  is  also  hereinbefore  mentioned,  or  by  the  decease  of  the  said  Martha  Ann 
West,  as  hereinafter  mentioned,  shall  be  so  invested  and  laid  out  in  the  names 
of  the  said  Philip  Hardwick,  William  Clare  and  William  Davies,  or  the  sur- 
vivors, &c,  joiutly  with  and  in  the  name  of  her  the  said  Mary  Davies,  upon 
trust  that  they  the  said  Philip  Hardwick,  William  Clare  and  William  Davies, 
&c,  do  and  shall  permit  my  said  daughter,  the  said  Mary  Davies,  to  receive 
the  dividends  for  life  for  her  separate  use ;"  "and  from  and  after  her  decease 
then- upon  further  trust  that  they,  the  said  Philip  Hardwick,  William  Clare 
and  William  Davies,  &c.,  do  and  shall  pay,  divide  and  transfer  the  capital 
money  which  formed  the  share  and  augmentation  of  my  said  daughter,  the 
said  Mary  Davies,  unto,  amongst  and  between  all  the  children,  whether  male 
or  female,  and  both  male  and  female  of  my  said  daughter,  the  said  Mary  Da- 
vies, in  equal  shares  and  proportions,  and  to  become  vested  in  such  children 
respectively  at  the  age  of  twenty-Jive  years;  and  if  any  such  children  or 
child  shall  die  under  that  age,  the  share  or  shares  of  alt  and  every  such  chil- 
dren or  child  shall  be  divided  amongst  the  survivors  of  such  children 
[*355J     who  shall  live  to  *attain  that  age ;  and  if  only  one  child  shall  live  to 
attain  that  age,  then  the  whole  of  such  share  and  augmentation  shall 
belong  to  such  only  child  upon  his  or  her  attaining  that  age ;  and  if  it  shall  hap- 
pen that  the  said  Mary  Davies  shall  depart  this  life  without  leaving  any  such 
children  or  child  who  shall  live  to  attain  the  said  age  of  twenty-five  years, 
then  the  whole  of  the  said  shares  and  augmentations  shall  be  upon  trust,  and 
shall  be  divided  between  all  the  children  of  the  said  William  Davies,  James 
Davies  and  Martha  Ann  West,  whether  male  or  female,  and  both  male  and 
female,  who  shall  live  to  attain  the  said  age  of  twenty-Jive  years,  in  equal 
shares  and  proportions;  and  if  only  one  such  child  shall  live  to  attain  that 
age,  then  the  whole  of  such  share  and  augmentations  shall  belong  to  such 
only  child  upon  his  or  her  attaining  that  age." 

The  testator  declared  similar  trusts  mutatis  mutandis,  of  Martha  Ann 
West's  share,  and  contained  the  following  powers  of  maintenance  and  ad- 
vancement:— "Provided  always,  that  in  case  of  the  death  of  the  said  Mary 
Davies  or  the  said  Martha  Ann  West  before  their  children,  or  the  children  or 
child  of  either  of  them,  shall  have  attained  the  said  age  of  twenty-five  year^ 
or  in  case  they  the  said  Mary  Davies  and  Martha  Ann  West,  or  either  of  them, 
shall  depart  this  life  without  leaving  any  children  or  a  child,  and  there  shall 
be  then  living  any  children  or  a  child  of  the  said  William  Davies  and  James 
Davies,  or  either  of  them,  but  such  children  or  child  may  not  then  have  at- 
tained the  said  age  of  twenty-five  years,  it  shall  be  lawful  for  the  said  Philip 
Hardwick,  William  Clare,  and  William  Davies,  &c,  to  receive  the  dividend* 
of  the  share  and  augmentations  of  the  said  Mary  Davies  and  Martha  Ann  West, 
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or  either  of  them,  as  the  case  may  be,  and  apply  the  same  dividends,  or  a  com- 
petent part  thereof,  for  the  education  and  maintenance  of  the  chil- 
dren or  child  of  the  *said  Mary  Davies  and  Martha  Ann  West,  or  of  [*356] 
the  said  William  Davies  and  James  Davies,  as  the  case  may  be,  until 
such  children  or  child  shall  attain  the  said  age  of  twenty-five  years,  according 
to  the  true  intent  and  meaning  of  this  my  said  will  as  hereinbefore  mentioned 
and  expressed  in  respect  thereof;  and  upon  the  same  principle,  hi  the  event 
or  events  last  aforesaid,  it  shall  and  may  be  lawful  for  the  said  Philip  Hard- 
wick, William  Clare  and.  William  Davies,  &c,  with  the  consent  of  the  said 
Mary  Davies  and  Martha  Ann  West  during  their  respective  lifetimes,  and  after 
their  deaths  or  the  death  of  either  of  them,  then  in  the  discretion  of  the  said 
Philip  Hardwick,  William  Clare  and  William  Davies,  &c,  by  sale  of  any  part 
of  the  said  government  securities,  to  raise  and  advance  any  part  of  the  share  of 
any  one  or  more  of  the  said  children  for  their  advancement  in  the  world, 
not  exceeding  one  quarter  part  of  the  probable  expectant  share  of  every  one 
such." 

The  testator  died  in  1827 ;  his  widow  survived  him  but  a  short  time ;  his 
daughter,  Mary  Davies.  married  the  plaintiff,  Mr.  Ring,  and  died  in  1829, 
without  having  had  any  child  born  alive,  and  the  plaintiff  was  her  adminis- 
trator. The  testator's  sons,  William  Davies  and  James  Davies,  were  also 
dead,  and  had  left  children.  Martha  Ann  West  was  living,  and  had  children, 
two  of  whom  were  born  in  the  testator's  life. 

The  questions  which  arose  upon  the  death  of  Mary  Ring  without  children, 
as  to  the  share  intended  for  her  and  her  children,  were  first,  whether  the  gift 
over  to  the  children  of  her  brothers  and  sisters  was  too  remote ;  and  if  so, 
then  whether  under  the  circumstances  she  took  a  life  or  an  absolute  interest 
in  that  share. 

Mr.  P ember  ton,  Mr.  Purvis  and  Mr.  Humphry  for  the  plaintiff, 
contended,  first,  that  the  gift  over  between  *the  children  of  William    f*357] 
Davie3,  d&c,  who  should  live  to  attain  the  age  of  twenty-five  years," 
was  too  remote :   Vawdry  v.   Geddes^a)  Bull  v.  Pritchard,(b)  Leake  v. 
JRobinson,(c)  Cambridge  v.  Rouse.(d) 

Secondly,  that  the  first  gift  in  the  direction,  "  to  make  a  division  of  all  his 
said  personal  estate  between  all  and  every  his  four  children,  Mary  Davies, 
<fcc."  was  an  absolute  gift,  and  the  attempt  to  restrict  that  interest  by  gifts  to 
the  children  of  Mary  failing  for  remoteness,  the  absolute  gift  remained  unaf- 
fected :  Whittell  v.  Dudin,(e)  Carver  v.  Bowlesy(g)  Kampf  v.  Jones9(h)  Ar- 
nold v.  Cong r eve  (»)  The  plaintiff  was  consequently  entitled  as  representa- 
tive of  his  wife  Mary. 

Mr.  Bethel  for  Mrs.  West;  and 

Mr.  Kindersley  for  the  representatives  of  William  Davies,  contended  that 
the  cases  of  Kampf  v.  Jones,  <fcc.,  which  arose  on  powers,  did  not  apply,  and 

(a)  I  Rom.  Jr.  M.  903.  (©)  1  Rum.  213.  (c)  2  Mer.  363.  (<*}  8  Vei.  12. 

(«)  2  J.  &  W.  279.  (g)  2  R.  &  M.  301.       (A;  2  Keen,  756.        (i)  1  Rum.  &  M.  209. 
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that  Mrs.  Ring  took  a  life  interest  only:  that  the  gifts  over  were  void,  and 
that  consequently  there  was  an  intestacy  as  to  this  share  to  which  the  next 
of  kin  were  entitled. 

Mr.  Tinney  and  Mr.  Kerne,  for  the  children  of  Mrs.  West,  contended  that 
it  was  the  practice  of  the  court  to  construe  more  liberally  provisions  made 
for  children  :  Woodcock  v.  The  Duke  of  Dorset y(a)Howgrave  v.  Cartier.(b) 
That  here  there  was  a  vested  gift  to  the  children,  subject  to  be  divested  on  a 
m         child's  not  attaining  twenty-five,  and  which  was  not  therefore  void  for 
[*358]    remoteness :  "Farmer  v.  Francis.{c)    That  the  direction  for  main- 
tenance  and  advancement  showed  clearly  that  the  children  were  to 
take  beneficially  previously  to  their  attaining  twenty-five,  and  prevented  the 
rule  of  law  against  remoteness  applying :  Murray  v.  Addenbrook.(d)    That 
this  might  be  considered  a  gift  with  a  double  aspect ;  first,  if  Mary  Davies 
had  no  children,  or  secondly,  having  children,  they  all  died  under  twenty- 
five  ;  and  the  first  alternative  having  happened,  the  gift  over  took  effect. 
..  Mr.  P  ember  ton  having  commenced  his  reply, 

The  Master  of  the  Rolls  said:— Upon  the  last  point  I  will  not  trouble 
you.  The  children,  on  whose  behalf  this  case  has  been  argued,  if  they  take  any 
thing  must  take  it  under  that  clause  directing  a  division  between  all  the  child- 
ren "  who  should  live  to  attain  the  age  of  twenty-five  years."  It  is  admitted, 
that  a  gift  expressed  by  those  words  is  by  itself  too  remote  and  void;[l]  but 
then  it  is  said,  there  are  other  directions  in  the  will  which  ought  to  qualify 
that  construction.  The  directions  are  first  of  all,  upon  the  death  or  second 
marriage  of  the  wife  to  invest,  d&c.,  the  particular  share  previously  given  to 
a  daughter,  in  the  name  of  the  trustees.  Then  it  is  said,  that  in  the  subseqoent 
clause,  which  refers  to  a  period  when  the  children  are  under  twenty-five,  that 
which  was  intended  for  the  children  is  termed  "  the  share  "  of  the  children) 
and  that,  therefore,  the  gift  is  vested,  subject  to  be  divested  ;  but  I  consider 
this  share  means  such  share  as  had  been  before  given,  that  is,  a  share  for  such 
as  should  live  to  attain  twenty-five  years,  and  this  subsequent  clause  cannot 
therefore  alter  the  effect  of  the  previous  gift.  Next  it  is  said  to  be  a  gift  with 
a  double  aspect.  I  am  of  opinion  that  that  is  not  the  true  construe- 
[#359]  tion  *of  the  clause.  In  respect  to  the  clauses  for  maintenance  and 
for  raising  money  for  advancement,  they  are  accesories  to  that  which 
is  void,  and  cannot  therefore  alter  the  construction.[2]  Upon  the  other  point 
as  to  the  extent  of  the  gift  to  the  daughter,  I  will  hear  a  reply. 

Mr.  P ember  ton  having  replied, 

The  Master  of  the  Rolls  said : — I  think  that  there  is  sufficient  to  to 
collected  from  the  prior  words  in  this  will  to  give  an  absolute  interest  to  the 
daughters ;  and  those  prior  words  are  so  connected  with  what  follows  as  to 

(a)  3  Br*.  C.  C.  568.        (b)  3  Vea.  *  B.  79.         (c)  9  Sim.  &  S.  505.        (<Q  4  K*  4°7' 
[1]  Vide  Griffith  y.  Blunt,  4  Beav.  248. 

[9]  A*  to  a  gift  becoming  vested  by  direction  for  en  advancement,  tee  Vivian  v.  Mill*,  1  &**' 
315.    1  Rum.  *  M. 908,  n. 3.    4 Ron. 419,  vu  I.    Id*439,a.l. 
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show  that  the  testator  intended  a  restriction  of  that  absolute  interest ;  and  the 
restriction  not  having  become  effectual;  the  whole  interest  remained  according 
to  the  original  gift.[2J 


Rhoadbs  v.  Lord  Sklsey. 


1840;  March  5. 

The  defendant  wrote  to  his  receiver  and  professional  agent  as  follows : — "  If  yon  will  remit  the 
400Z.  I  can  give  you  a  note  for  it  when  you  come  to  London."  The  money  was  advanced  bat 
no  note  was  signed  :  Held,  that  a  special  contract  must  be  inferred,  and  that  interest  was  paya- 
ble by  the  defendant. 

The  plaintiff  had  been  the  steward,  receiver  and  professional  agejit  of  the 
defendant,  Lord  Selsey :  during  his  employment  he  had  advanced  to  Lord 
Selsey  a  sum  of  400/.  for  the  purpose  of  discharging  a  debt  due  from  Lord 
Selsey.  In  a  letter,  dated  the  4th  of  May,  1817,  written  by  Lord  Selsey  to 
the  plaintiff,  he  expressed  himself  thus :— u  1  have  just  received  an  answer 
from  the  gentlemen  to  whom  1  told  you  I  would  pay  the  400/.  you  promised 
me.  If  yon  will  remit  it  t  >  Drummond's,  I  can  give  you  a  note  for  it  when 
you  come  to  London."  On  the  7th  of  May  Lord  Selsey  acknow- 
ledged *the  receipt  of  the  400/.,  but  did  not  apply  it  in  the  way  in-  [*360] 
tended.  The  balance  of  accounts  at  the  time  between  the  parties  did 
not  appear. 

No  note  was  ever  given  by  Lord  Selsey  for  the  400/. ;  one  was,  however, 
prepared  by  the  plaintiff,  but  was  never  signed.  The  accounts  between  the 
parties  were  taken  in  the  Master's  office  in  this  suit,  and  the  Master  had  al- 
lowed for  the  amount  of  the  stamp  for  the  note,  but  disallowed  the  claim  for 
interest  on  the  400/. ;  and  the  question  now  discussed  on  exceptions  to  the 
Master's  report  was,  whether  the  interest  was  under  the  circumstances  paya- 
ble. 

Mr.  Pemberton  and  Mr.  Chandless,  for  the  plaintiff,  contended  that  there 
was  sufficient  evidence  of  a  contract  to  entitle  the  plaintiff  to  interest  on  the 
note. 

Mr.  Kindersley  and  Mr.  Bethell,  contra,  insisted  that  there  was  no  promise 
or  contract  to  pay  interest;  that  it  must  be  inferred  that  the  steward  had 
paid  the  amount  out  of  moneys  of  his  principal  then  in  his  hands. 

The  Master  of  the  Rolls  : — I  cannot  assume,  nor  is  it  probable  that 
these  were  moneys  in  the  hands  of  Rhoades,  which  Lord  Selsey  had  a  right 
to  say  you  shall  apply  to  my  use.  Lord  Selsey  says,  "  If  you  remit  400/.  I 
can  give  you  a  note  for  it  when  you  come  to  London  f  what  followed  was, 
that  the  money  was  immediately  remitted,  and  on  the  6th  of  May  the  receipt 
of  it  was  acknowledged  by  Lord  Selsey. 

[2]  Vide  BUase  r.  Burgh,  ante,  226,  where  a  preceding  limitation  is  void'for  remoteness.  Sub- 
sequent limitations  founded  oa  It,  are  also  void.    Hone  v.  Van  Schaick,  7  Paige,  231. 
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The  question  is,  am  I  to  conclude,  under  the  circumstances,  that 
[*361]  there  was  a  special  contract  between  *the  parties?  I  think  the 
evidence  shows  that  if  Rhoades  sent  the  400/.  Lord  Selsey  was  to 
give  a  note  for  it;  the  note  was  not  in  effect  given,  but  the  expense  of  the 
stamp  was  allowed  by  the  Master  to  Rhoades  in  passing  his  accounts.  What 
was  wanted  was  the  signature  of  Lord  Selsey,  which  was  to  be  affixed  when 
Mr.  Rhoades  came  to  town  :  that  was  omitted,  but  there  was  nothing  to  alter 
the  contruct  between  the  parties.  I  ought  therefore  to  consider  the  rights  of 
the  parties  as  if  the  note  had  been  signed ;  and  the  consequence  is,  that  I 
must  infer  a  special  security  on  which  interest  was  payable. 


Kelsall  v.  Minton. 

1840 :  March  9. 

Where  small  sums  are  payable  out  of  court  to  parties,  an  order  will  be  made  to  pay  them  to  the 
solicitor,  he  undertaking  to  distribute  them ;  but  it  is  necessary  either  that  the  petition  praying 
payment  to  the  solicitor  should  be  signed  by  the  parties,  or  that  a  written  authority  signed  by  the 
parties  should  be  produced  to  the  court,  authorizing  the  payment  to  the  solicitor. 

A  sum  of  53/.  175.  was  payable  out  of  court  between  fourteen  persons,  and 
a  petition  was  presented  for  that  purpose. 

Mr.  Young  asked,  that  to  stive  expense  to  the  parties,  and  particularly  the 
expense  of  powers  of  attorney,  which  would  otherwise  be  necessary,  this  sum 
might  be  paid  to  the  solicitor,  he  undertaking  to  distribute  it  amongst  the 
parties. 

The  Master  op  the  Rolls  said  he  was  desirous  of  saving  expense  to 
these  parties,  but  the  rule  which  he  had  adopted,  and  which  must  be  followed 
on  this  occasion,  was,  not  to  make  any  such  order  unless  the  petition  praying 
for  payment  to  the  solicitor  was  signed  by  the  parties,  or  unless  a  written 
authority  was  produced  signed  by  the  parties,  stating  that  they  were  desirous 
that  their  money  should  be  paid  to  the  solicitor.  This  rule  had  been  adopted 
for  the  purpose,  of  satisfying  the  mind  of  the  court  that  the  parties 
[*362]  were  aware  of  their  rights,  *and  of  the  amount  they  were  entitled  to 
receive.  An  authority  being  produced,  he  would  make  the  order  as 
asked  in  the  present  case. 


Smith  v.  Langford. 

1840 :  March  12. 

A  testator,  a  victualler,  directed  his  trade  to  be  carried  ou  by  his  executors,  a  brewer  and  spirit  mar- 
chant  who  had  been  in  the  habit  of  serving  him  in  hi*  lifetime,  and  supplies  were  furnished  for 
that  purpose  by  them.  The  court  would  not  declare  that  the  executors  were  entitled  to  receive 
the  cost  price  only  for  these  supplies ;  but  directed  an  inquiry  whether  the  supplies  were  proper, 
and  furnished  at  the  ordinary  market  price. 

The  testator,  a  victualler,  authorized  his  executors  and  trustees  to  carry  on 
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his  trade  for  the  benefit  of  his  family  with  full  powers  for  that  purpose.  One 
of  them  was  a  brewer,  and  the  other  a  spirit  merchant,  and  had  been  accus- 
tomed to  serve  the  testator  in  his  lifetime.  After  the  death  of  the  testator 
they  carried  on  the  business,  and  furnished  the  supplies  of  beer  and  spirits. 

The  bill  was  filed  by  a  party  entitled  to  a  share  in  the  residue,  to  have  the 
trusts  of  the  will  carried  into  execution. 

The  executors  by  their  answers  stated  that  they  had  charged  a  fair  and 
current  market  price  for  the  stores  furnished  after  the  testator's  death. 

Mr.  Lovat,  for  the  plaintiffs,  now  contended,  that  in  the  decree  for  taking 
the  accounts,  there  ought  to  be  a  special  direction  thot  the  executors  should 
be  allowed  the  cost  price  only  for  the  supplies  furnished  by  them  :  Moore  v. 
Frowd.(a) 

Mr.  Spence  and  Mr.  Renshaw,  in  the  same  interest. 

Mr.  Rogers,  contra,  contended  that  the  plaintiff  was  entitled  to  the  com- 
mon decree  only,  and  that  the  principle  of  Moore  v.  Frowd  applied  to  pro- 
fessional persons  alone :  he  did  not,  however,  object  to  any  inquiry  as  to  the 
fairness  of  the  charges. 

*The  Master  op  the  Rolls  said  he  could  not  make  any  such  [*363l 
order  as  that  asked  ;  that  all  he  could  do  would  be  to  direct  the  Master  in 
taking  the  accounts  to  see  that  the  supplies  were  proper  and  furnished  at  the 
ordinary  market  price.  That  he  could  not  suppose  that  the  testator,  who  had 
himself  directed  his  business  to  be  conducted  by  these  defendants,  expected 
they  would  be  deprived  of  the  usual  fair  profit. 


Wainwright  t;.  Hardisty. 

1840:  March  13. 

By  a  deed,  which  represented  the  wife  to  have  the  dominion  over  the  fee  of  an  estate,  by  means  of 
a  power,  the  wife  appointed,  and  the  husband  and  wife  conveyed  the  fee  by  way  of  mortgage. 
The  estate  was  really  settled  to  the  separate  use  of  the  wife  for  life,  with  remainder  to  the  hus- 
band for  life,  with  remainders  over.  The  mortgage  money  was  decreed  to  be-  raised  out  of  the 
life  estates. 

By  an  indenture,  which  represented  that  under  her  marriage  settlement, 
Mrs.  Hardisty,  by  means  of  a  power  of  revocation  and  new  appointmeut, 
had  the  absolute  dominion  over  the.  fee  simple  of  an  estate,  it  was  witnessed 
that  in  consideration  of  300/.  paid  to  Mr.  Hardisty,  Mrs.  Hardisty,  in  execu- 
tion of  her  power  appointed  the  property  to  the  uses  after  mentioned,  and 
Mr.  and  Mrs.  Hardisty  then  conveyed  it  to  the  plaintiff,  to  secure  the  300/. 
advanced  to  the  husband. 

It  appeared,  however,  that  Mrs.  Hardisty  had  no  such  power,  and  that  the 
estate  was  settled  to  her  for  life  for  her  separate  use,  with  remainder  to  her 
husband  for  life,  with  remainders  over  to  other  persons. 

(a)  3  Myl.  &  Cr.  45. 
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Mr.  Hardisty  having  become  bankrupt,  and  the  mortgage  and  interest  re- 
maining unsatisfied,  the  plaintiff  filed  this  bill  to  have  the  amount  due  to  him 
raised  out  of  the  life  estates  of  Mr.  and  Mrs.  Hardisty.  The  bill  alleged  that 
the  plaintiff  had  advanced  money  on  the  faith  of  having  a  security  on  the 
fee,  but  that  he  afterwards  discovered  the  true  state  of  the  title,  which  bad 

been  fraudulently  concealed. 
[*364]  *The  wife  insisted  that  it  was  the  intention  of  the  parties  that  the 
fee  should  be  subject  to  the  mortgage,  and  that  on  that  supposition, 
and  on  the  faith  of  the  settlement  being  void,  she  had  joined.  That  the 
plaintiff  was  aware  of  her  actual  interest  in  the  property  having  seen  a  copy 
of  the  settlement,  and  that  he  was  of  opiniou  that  such  settlement  was  inva- 
lid and  had  proposed  to  run  the  risk ;  and  she  insisted  that  she  was  not 
bound  to  give  effect  to  the  deed  out  of  her  separate  interest  There  was  no 
evidence  as  to  the  fact  produced  by  the  defendants,  nor  was  there  any  proof 
of  any  fraudulent  concealment  given  on  the  part  of  the  plaintiff. 

Mr.  P  ember  ton,  and  Mr.  Keene,  for  the  plaintiff,  asked  for  the  usual  decree 
for  an  account  and  payment  out  of  the  life  estates  of  the  husband  and  wife 
They  cited  SJieldon  v.  Cox.(a) 

Mr.  Piggott  contra,  for  the  husband  and  wife,  contended  that  her  separate 
estate  was  not  liable  to  the  payment  of  the  mortgage  money.  That  she  had 
acted  under  a  misconception  of  her  interest  in  the  property,  and  that  it  was 
intended  to  make  the  whole  fee  liable,  and  not  to  throw  the  burthen  on  her 
limited  estate.  That  from  the  deed  it  appeared  that  she  was  dealing  under 
her  supposed  power  only,  and  not  in  respect  of  her  separate  estate. 

That  there  was  no  case  in  which  a  contract  had  been  established  against  a 
feme  covert  personally,  but  only  through  her  trustees  against  her  separate  es- 
tate under  some  due  appointment  of  it ;  so  that  here,  there  Avas  neither  a  con- 
tract, nor,  according  to  the  intention  of  ttie  parties,  any  appointment  of  the 

wife's  separate  estate. 
[*365]        #He  did  not  object  to  the  mortgage  being  charged  on  the  life  estate 
of  the  husband. 

Mr.  Ellis,  for  a  trustee. 

Mr.  Koe,  for  the  bankrupt's  assignee. 

The  Master  op  the  Rolls  : — The  principal  question  in  this  case  seems 
to  me  to  be,  whether  the  interest  of  the  wife  is  affected  at  all.  There  is  no 
fraud  proved  by  the  defendants ;  and  no  §tep  has  been  taken  on  behalf  of  the 
wife  to  set  aside  this  deed  ;  but  the  case  comes  before  me  simply  upon  the 
statement  which  is  made,  that  the  husband  having  occasion  to  borrow  a  sum 
of  300/.,  applied  to  the  plaintiff  to  lend  it,  and  the  wife  offered  as  a  security 
to  appoint  this  property ;  and  then  the  wife  says  in  her  answer,  that  there 
was  some  misrepresentation  made  to  her  as  to  the  extent  of  her  power  over 
the  property,  which,  however,  is  not  proved.fi]    Now,  it  seems  that  the  in* 

(a)  2  Eden,  294. 

[I]  Ae  to  the  onu*  proband*  in  such  cteee,  Me  Field  r.  Sowle,  4  Rum.  112. 
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terest  which  was  intended  to  be  appointed  by  the  deed  is  not  so  appointed, 
because  the  terms  of  the  settlement  did  not  allow  it.  The  question  is, 
whether  the  deed  is  not  to  operate  upon  the  interest  which  the  husband  and 
wife  had,  and  upon  that  which  the  wife  had  a  power  to  charge.  It  is  truly 
said,  that  there  is  no  personal  contract,  but  then  it  is  also  argued  that  this  is 
a  contract  with  reference  to  her  power,  and  not  with  respect  to  her  separate 
property.  I  confess  I  am  at  a  loss  to  know  what  it  is,  if  it  is  not  to  operate 
on  her  separate  estate  under  the  settlement,  for  except  in  that  way  it  could 
have  no  operation  :[2]  under  the  circumstances,  as  they  are  before  me,  I  think 
that  the  deed  ought  to  operate  to  the  extent  of  the  interest  which  the  bus- 
band  and  wife  had,  and  that  the  plaintiff  is  entitled  to  the  decree  he 
asks.[3] 

*This  is  one  of  the  very  many  cases  in  which  the  wife  suffers  for    [*366] 
the  want  of  the  clause  against  anticipation.    The  separate  interest 
intended  for  the  wife  has  thus  been  left  unprotected  against  the  necessities 
and  influence  of  the  husband.[4] 

[9]  Vide  Owens  r.  Dickenson,  Cr.  &  Ph.  48,  an  important  extract  from  this  case  will  be  /band, 
4  Rues.  114,  n.  1.  "I  apprehend  there  are  many  ways  in  which  a  married  woman  may  render 
her  separate  property  liable  to  a  charge,  without  haying,  in  the  transaction,  made  any  direct  charge 
on,  or  made  any  reference  to,  the  property  settled  to  her  separate  use."  Lord  Langdale,  M.  R., 
Crosby  t.  Church,  3  Bear.  489. 

[3]  "  It  is  perfectly  clear  that  when  a  woman  has  property  settled  to  her  separate  use,  the  may 
bind  that  property  without  distinctly  stating  that  she  intends  to  do  so.  She  may  enter  into  a  bond, 
bill,  promissory  note,  or  other  obligation,  which,  considering  her  state  as  a  married  woman,  could 
only  be  satisfied  by  means  of  her  separate  estate ;  and,  therefore,  the  inference  is  conclusive,  that 
there  was  an  intention,  and  a  clear  one  on  her  part,  that  her  separate  estate,  which  would  be  the 
only  means  of  satisfying  the  obligition  into  which  she  entered,  should  be  bound.  Again,  1  appre- 
hend it  to  be  clear,  that  where  a  married  woman  having  separate  estate,  but  not  knowing  perfectly 
the  nature  of  her  interest,  executes  an  instrument  by  which  she  plainly  shows  an  intention  to  bind 
the  interest  which  belongs  to  her,  then,  though  she  may  make  a  mistake  as  to  the  extent  of  the  in- 
terest rested  in  her,  the  law  will  say  that  such  estate  as  she  may  have  shall  be  bound  by  her  own 
act  But  in  a  case  where  she  enters  into  no  bond,  contract,  covenant  or  obligation,  and  in  no  way 
contracts  to  do  any  act  on  her  part : — where  the  instrument  which  she  executes  does  not  purport 
to  bind  or  to  pass  anything  whatever  that  lielongs  to  her,  and  where  it  must  consequently  be  left 
to  mere  inference,  whether  she  intended  to  affect  her  estate  in  any  manner  or  way  whatever,  the 
case  is  entirely  different  either  from  the  case  where  she  executes  a  bond,  promissory  note,  or  other 
instrument,  or  where  she  enters  into  a  covenant  or  obligation  by  which  she,  being  a  married 
woman,  can  be  considered  as  binding  her  separate  estate.  To  create  a  charge,  she  must  either 
enter  into  some  obligation  which  can  only  be  satisfied  by  resorting  to  her  separate  estate,  or  must 
convey,  or  agree  to  convey,  some  benefit,  estate,  or  interest  belonging  to  her  in  her  separate  cha- 
racter." Lord  Langdale,  M.  R.,  Tullett  v.  Armstrong,  4  Beav.  423,  424.  See  further,  Field  v. 
Sowfc,  4  Rues.  1 12,  1 14,  n.  1.  Jaques  v.  Methodist  Ep.  Church,  1 7  Johns.  Rep.  548.  Harcley  v. 
B  adford,  9  Paige,  200.  Stead  v.  Nelson,  ante,  245.  Crosby  v.  Church,  3  Beav.  485.  Dowell 
v.  Dew.  1  Yo.  &  Coll.  C.  C.  345,  355. 

[4]  Though  a  particular  mode  of  disposition  be  specifically  pointed  out  in  the  instrument  or  deed 
of  settlement,  it  will  not  preclude  the  wife  from  adopting  another  mode  of  disposition  ;  unless  there 
are  negative  words  restraining  her  power  of  disposition,  except  in  the  very  mode  so  pointed  out.  • 
Therefore,  if  the  wife  enters  into  any  agreement,  clearly  indicating  her  intention  to  afibct  by  it 
her  separate  property,  a  Court  of  Equity,  if  there  be  no  fraud,  or  unfair  advantage  taken  of  her, 
will  apply  her  separate  property  to  satisfy  such  engagement  Jaques  v.  Methodist,  Ep.  Church,  17 
Johns.  Hep.  548.    S.  c!  1  Johns.  Ch.  Rep.  450.    2  Johns.  Ch.  Rep.  543.    3  Johns.  Ch.  Rep.  77. 
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Gregory  v.  Thb  Attorney  General. 

1840:  March  17. 

Bequest  to  trustees  to  be  divided  between  the  testator's  wife  and  six  poor  members  of  a  chapel, 
share  and  share  alike.  Held  that  the  wife  was  entitled  to  one-seventh  absolutely,  and  that  tbe 
other  six-sevenths  formed  a  permanent  charitable  fond,  the  interest  alone  of  which  was  from 
time  to  time  payable  to  the  poor. 

The  testator  gave  as  follows :  "  I  give  to  the  trustees  or  wardens  for  the 
time  being  of  the  chapel  in  Hackney,  commonly  called  Mr.  Cox's  chapel,  the 
sum  of  consols  which  may  be  in  my  name  (as  above  stated)  at  the  time  of 
my  decease,  the  interest  of  the  same  to  be  divided  between  my  wife,  Ann  Gre- 
gory, and  six  poor  members  of  the  said  chapel,  share  and  share  alike." 

At  his  death  the  testator  had  72H.  0*.  9rf.  three  per  cent,  consols  standing 
in  his  name,  and  the  question  was  as  to  the  construction  of  this  gift. 

Mr.  Pemberton  for  the  plaintiff,  the  widow  of  the  testator,  contended  that 
she  was  entitled  to  a  moiety  of  the  fund,  and  that  the  other  moiety  was  divi- 
sible, share  and  share  alike,  between  the  poor  members  ;  and  secondly,  that 
they  all  took  absolute  interests. 

Mr.  Wray,  contra,  contended  that  the  wife  took  one-seventh  only  of  the 
fund,  and  that  the  poor  were  only  entitled  to  the  annual  interest  of  the 
remaining  six-sevenths,  as  it  was  clear  the  testaior  intended  a  permanent 

charity. 
[*367]        *Mr.  Pemberton,  in  reply  :— The  testator  could  not  have  intended 
by  the  same  words  to  have  given  an  absolute  interest  to  bis  wife,  and 
a  life  interest  only  to  the  poor. 

The  Master  of  the  Rolls  was  of  opinion  that  the  wife  was  entitled  to 
one-seventh  absolutely,  and  that  the  interest  only  was  payable  to  the  six  poor 
members  de  anno  in  annum. 


Lucas  t>.  Carline. 


1840:  March  17. 

A  testatrix  bequeathed  several  legacies,  and,  amongst  others,  one  to  a  servant,  "  if  he  should  «* 
residing  with  her  at  the  time  of  her  decease,  but  not  otherwise  ;"  and  she  directed  the  said  lef*" 
cies  to  be  paid  "  within  six  months  Miter  hrr  decease,"  and  declared  that  the  legacies  should  not 
be  vested  until  payable.  The  legatee  died  before  the  expiration  of  six  months.  Held  that  tb« 
representatives  of  the  legatee  were  entitled  to  the  legacy. 

The  testatrix  gave  several  legacies,  and,  amongst  them,  "  gave  and  be- 
queathed unto  her  servant,  William  Lucas,  i(  he  should  be  residing  with  bet 
at  the  time  of  her  decease,  but  not  otherwise,  the  legacy  or  sum  of  100/.,  and 
after  giving  other  legacies,  she  "  directed  them  to'  be  paid  within  six  months 
after  her  decease ;"  and  she  declared  "  that  the  said  several  legacies  or  sums 
of  money  thereinbefore  by  her  given  and  bequeathed  should  not  become  an 
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interest  vested  in  the  legatees  until  such  time  as  the  same  should  respectively 
be  payable."  The  testatrix  also  gave  other  legacies  respectively  payable 
within  twelve  months  after  her  death,  and  payable  at  the  end  of  twelve  months 
after  her  decease. 

William  Lucas  was  residing  with  the  testatrix  at  her  death,  but  died  before 
the  expiration  of  six  months  from  the  decease  of  the  testatrix,  and  the  question 
was,  whether  this  legacy  was  payable  to  his  representatives. 

*The  defeudant  denied  that  he  got  in  within  six  months  after  the    [*368] 
death  of  the  testatrix  personal  estate  sufficient  to  pay  the  legacies  pay- 
able within  six  months. 

Mr.  P ember  ton  and  Mr.  Glasse  in  support  of  the  claim  for  the  legacy : — 
The  legacy  vested  at  the  death  of  the  testatrix,  and  was  payable,  not  at  the 
expiration  but  within  six  calendar  months  after ;  the  direction  to  pay  within 
six  months  was  merely  for  convenience  in  the  administration  of  her  estate, 
and  did  not  postpone  the  vesting  of  the  legacy ;  Garthshore  v.  Chalie.(a) 
Some  legacies  are  payable  within  twelve  months,  and  others  at  the  end  of 
twelve  months :  this  shows  that  the  testatrix  knew  the  difference.  The  rule 
of  the  court  being  to  give  interest  at  the  end  of  twelve  months  only,  the  tes- 
tatrix might  here  have  intended  that  the  legatee  should  have  interest  from  the 
end  of  six  months.  The  legatee  at  least  is  entitled  to  an  inquiry,  whether 
with  reasonable  diligence  the  legacy  might  have  been  paid  before  the  legatee's 
death  :  Law  v.  Thompson.ib) 

Mr.  Piggott  for  the  executor  and  residuary  legatee,  cited  Sidney  v. 
Vaughan,{c)  Lloyd  v.  Williams.(d) 

The  Master  op  the  Rolls  : — The  question  in  this  case  is  whether 
upon  the  true  construction  of  this  will  I  am  to  consider  the  legacy  now  in 
question  as  a  legacy  which  might  become  payable  upon  the  death  of  the  tes- 
tatrix, or  whether  I  am  to  consider  it  as  a  legacy  which  did  not  become 
payable  till  the  expiration  of  the  term  of  six  months,  within  *\vhich  [*369] 
she  positively  said  it  was  to  be  paid.  I  think  that  the  best  construc- 
tion I  can  give  is,  thai  it  was  payable  before  the  end  of  the  six  months  in 
which  they  were  authorized  to  pay  it. 

If  the  residuary  legatees  and  the  executors  had  been  different  persons,  it 
would  have  been  impossible  for  the  former  to  have  complained  if  this  lega- 
cy had  been  paid  within  one  month  after  her  decease,  nor  can  they  complain 
if  they  fill  the  two  characters.  The  legacy  is  payable  within  and  not  after 
six  months,  and  I  see  no  reason  for  attaching  an  additional  condition  that  the 
legatee  should  live  beyond  the  six  months. 

I  am  of  opinion  that  the  legacy  was  payable  in  the  lifetime  of  this  legatee, 
and  that  the  plaintiff  who  represents  him  is  now  entitled  to  have  the  legacy 
paid  if  there  are  assets  for  that  pupose.fi] 

(a)  10  Yea.  13.  (6)  4  Roesell,  92.  (c)  2  R  P.  C.  347.  (<*)  2  Atk.  108. 

f  1]  As  to  postponed  time  of  payment  of  a  legacy,  tee  the  easea  cited,  ante,  296,  n-  1. 
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Davis  v.  Franklin. 

1840 :  March  7,  17. 

Whether  by  the  12th  General  Order  (1828)  the  Master  can  extend  the  time  for  making  his  report 
more  than  once,  quare. 

Where,  in  a  proceeding  before  the  Master,  the  defendant,  by  acqaieacence  or  omiaaJon  to  object, 
permits  the  other  party  and  the  Master  to  proceed  as  if  he  did  acquiesce,  he  comes  too  late  if 
he  does  not  come  at  the  first  opportunity  to  complain  of  the  irregularity. 

On  a  reference  to  the  Master  of  exceptions  for  impertinence,  he  enlarged  the  tim©  for  making  h'u 
report  three  times,  and  on  the  19th  of  February,  reported  the  answer  insufficient  ;  on  the  4th  of 
March,  the  defendant  gave  notice  of  motion  to  take  the  certificates  off  the  file,  on  the  ground 
of  irregularity,  and  of  the  Master's  having  power  to  enlarge  the  time  only  once  :  the  court  bdd 
that  even  assuming  the  Master's  power  to  have  been  so  limited,  the  defendant  came  too  late,  he 
not  having  previously  taken  the  objection. 

The  question  in  this  case  turned  principally  on  the  effect  of  the  twelfth 

General  Order,  182S,(a)  which  directs,  that  when  any  order  is  made 
[*370]    referring  an  *answer  for  insufficiency,  the  order  shall  be  considered 

as  abandoned  unless  the  Master's  report  shall  be  procured  within  a 
fortnight  from  the  date  of  such  order,  "  or  unless  the  Master  shall,  within  the 
fortnight,  certify  that  a  further  time  to  be  stated  in  his  certificate  is  necessary 
in  order  to  enable  him  to  make  a  satisfactory  report ;  in  which  case  the  order 
shall  be  considered  as  abandoned  if  the  report  be  not  obtained  within  the  fur- 
ther time  stated,"  and  the  answer  is  then  to  be  deemed  sufficient. 

In  this  case  the  common  injunction  had  been  obtained  for  want  of  answer. 
Exceptions  to  the  answer  for  insufficiency  were  delivered  on  the  21st  of  De- 
cember, 1S39,  and  were  afterwards  shown  as  cause  against  dissolving  the  in- 
junction, and  the  exceptions  were  on  the  23d  referred  to  the  Master.  By  the 
terms  of  the  reference,  the  plaintiff  was  to  procure  the  Master's  report  on  or 
before  the  3d  day  of  Hilary  term,  (13th  January,)  (6)  or  in  default  thereof 
the  injunction  was  to  stand  dissolved  without  further  order.  On  the  8th  of 
January,  notice  of  motion  was  given  to  produce  documents  admitted  by  the 
answer  to  be  in  the  defendant's  possession ;  and  an  order  to  that  effect  was 
made  on  the  11th  of  January,  1840. 

On  the  13th  of  January,  the  Master  being  attended  on  the  exceptions,  cer- 
tified that  one  week's  further  time  was  necessary  in  order  to  enable  him  to 

make  a  satisfactory  report.  * 

|*371]        #On  the  20th  of  January,  the  Master  certified  that  ten  days  further 

time  was  necessary  for  that  purpose  ;  and  on  the  29th  of  the  same 
month  he  made  a  third  certificate,  certifying  that  six  weeks  further  time 
was  necessary.  On  the  19th  of  February  he  reported  the  answer  to  be  in- 
sufficient. 

(a)  2  Russ.  App.  7. 

(ft)  This  was  a  special  order  made  on  the  23d  of  December,  when  an  application  was  made  to 
make  the  order  niri  for  dissolving  the  injunction  absolute }  it  was  made  in  consequence  of  the  whofc 
fortnight  allowed  being  in  vacation  time ;  see  19th  order  (1828.) 
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-  On  the  4th  of  March,  notice  of  motion  was  given  on  behalf  of  the  defen- 
dant to  take  these  four  certificates  off  the  file  for  irregularity,  which  now 
came  on  for  argument. 

Mr.  Pemberton  and  Mr.  O.  Anderdon,  in  support  of  the  motion,  contended 
that  this  being  a  special,  and  not  a  general  order  of  reference  to  the  Master, 
he  had  no  authority  to  extend  the  time  at  all ;  but  treating  it  as  a  general 
order  of  reference,  then,  after  one  certificate  of  further  time  being  necessary, 
the  Master,  under  the  twelfth  order,  had  no  further  power  of  extending  the 
time  for  making  his  report.  That  it  had  been  so  decided  by  the  Vice-Chan- 
cellor  in  Waikins  v.  Redman.{a) 

Secondly,  that  the  motion  for  production  of  documents  on  admissions 
in  the  answer  affirmed  its  sufficiency,  and  was  a  waiver  of  the  exceptions. 

That  the  order  of  reference  must  consequently  be  considered  abandoned, 
and  the  answer  must  at  least  be  deemed  sufficient  from  the  20th  of  January. 

Mr.  Kindersley  and  Mr.  James  Russell,  contra,  contended  that  the  Master, 
if  he  considered  it  necessary,  had  the  power  from  time  to  time  to  extend 
the  period  for  making  his  report,  otherwise  great  inconvenience  #  would    [*372] 
result ;  and  the  Master,  in  the  first  instance,  would  be  either  com- 
pelled to  name  an  unnecessarily  long  period  for  making  his  report,  or  the  par- 
ties would  be  prejudiced  by  the  inability  of  the  Master  to  make  it  in  time. 

Secondly,  that  the  motion  to  produce  the  documents  was  no  waiver,  and 
could  only  be  taken  advantage  of  on  a  motion  to  discharge  the  order  of  re- 
ference on  that  ground. 

And  thirdly,  that  if  there  had  been  any  irregularity  in  the  Master's  pro- 
ceedings, it  had  been  waived  and  concurred  in  by  the  defendant,  who  had 
allowed  the  Master  to  proceed  without  making  any  complaint  until  the  no- 
tice of  motion  on  the  4th  of  March  ;  that,  by  the  practice  of  all  the  courts, 
an  irregularity/  must  be  complained  of  at  the  earliest  stage,  otherwise  it  will 
be  considered  waived:  Routledge  v.  Giles.(b) 

Mr.  Pemberton,  in  reply : — No  acquiescence  could  give  the  Master  juris- 
diction where  the  general  orders  of  the  court  preclude  it.  You  may  waive 
your  rights,  but  cannot,  by  any  proceeding,  give  jurisdiction.  Candler  v. 
Partington,^)  was  also  cited. 

The  Master  op  the  Rolls  : — This  motion  has  nothing  to  do  with  the 
injunction,  and  the  effect  of  the  order  to  produce  documents  cannot  now  be 
considered :  it  might  have  been  a  ground  for  an  application  to  stay  the  pro- 
ceedings under  the  reference  of  the  exceptions,  but  it  was  no  ground  for  the 
Master  refusing  to  proceed  on  that  reference. 

•The  words  of  the  twelfth  order  are  very  stringent ;  but  I  fully    [*373] 
concur  in  all  that  is  said  respecting  the  inconvenience  of  holding 
that  the  Master  can  only  enlarge  the  time  once  :  the  result  would  be  that  the 

(«)  9  Daniel'a  Pr.  31*.  (6;  2  Cr.  &  Jer.  163.    JervU,  New  Rules,  6& 

{ej  6  MmL  102. 
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Master  would,  in  the  first  instance,  be  obliged  to  enlarge  the  time  for  months 
when  a  few  days  only  might  turn  out  to  be  necessary.  It  is  said  that  the 
Vice-Chancellor  has  considered  that  the  time  once  limited  cannot  be  enlarged  : 
I  cannot  say  that  this  is  so  clear  as  not  to  be  worthy  of  further  consideration. 
If  it  should,  on  inquiry,  turn  out  to  be  so,  then  comes  the  question  of  ac- 
quiescence. If  this  motion  prevails,  the  result  will  be  that  the  answer  will 
be  deemed  sufficient,  when  by  the  Master's  judgment  it  appears  to  be  insuf- 
ficient ;  it  is  not,  therefore,  a  case  where  the  parties  can  be  put  right ;  it 
would  be  extremely  hard  that  the  plaintiff  should  be  put  in  such  a  perma- 
nent situation  of  disadvantage  because  the  Master  has  proceeded  in  error. 


March  17. — The  Master  op  the  Rolls  :— This  was  a  motion  to  take 

'  off  the  file  four  certificates  of  the  Master,  three  of  them  being  certificates  by 

which  he  certified  that  further  time  was  required  to  enable  him  to  report  as 

to  the  sufficiency  of  the  defendant's  answer,  and  the  fourth  being  a  report 

that  the  answer  was  insufficient. 

The  reference  was  made  on  the  23d  of  December  last,  and  the  plaintiff 
was  to  procure  the  Master's  report,  on  or  before  the  third  day  of  Hilary  term, 
or  in  default  thereof  the  injunction  which  the  plaintiff  had  previously  ob- 
tained was  to  stand  absolutely  dissolved  without  further  order. 
[*374]  #The  plaintiff  obtained  an  order  for  the  inspection  of  the  docu- 
'  ments.  which  the  defendant  by  his  answer,  which  was  excepted  to, 
admitted  to  be  in  his  possession. 

He  did  not  procure  the  report  in  time  to  save  the  injunction,  but  the  Mas- 
ter proceeded  on  the  reference ;  and  within  the  fortnight  allowed  by  the 
twelfth  general  order  of  1S28,  the  Master  certified  further  time  to  be  neces- 
sary, and  granted  successively  two  other  like  certificates  before  he  reported 
the  answer  to  be  insufficient. 

It  is  objected  by  the  defendant,  first,  that  the  form  of  the  order  (of  23d  of 
December,)  required  that  the  plaintiff  should  procure  the  Master's  report  on 
or  before  the  3d  day  of  Hilary  term,  and  not  having  done  so,  the  order  ought 
to  be  deemed  to  be  abandoned ;  secondly,  that  the  order  of  the  11th  of  Jan- 
uary, 1840,  for  inspection  of  papers  in  the  possession  of  defendants  was  made 
without  any  saving  of  the  right  to  proceed  upon  the  exceptions,  and  ought 
to  be  deemed  a  waiver  of  the  reference ;  thirdly,  that  under  the  twelfth  ge- 
neral order  of  1823,  the  Master  has  only  authority  to  enlarge  the  time  for 
making  his  report  once ;  and  that  after  the  time  first  given  had  expired  the 
reference  must  be  deemed  to  be  abandoned  and  the  answer  to  be  sufficient. 

The  two  first  objections  were  disposed  of  at  the  time  when  the  motion 
was  made ;  the  third  stood  over  for  consideration,  and  to  give  me  an  oppor- 
tunity of  reading,  the  affidavit,  and  ascertaining  whether  the  objection,  if  va- 
lid, ought  to  be  considered  as  waived. 

I  find  that  since  the  Vice-Chancellor's  order  in  Watkins  v.  Red- 
[•375]    man,  it  has  been  considered,  at  'least  by  some  *of  the  Masters,  that 
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they  have  power  to  extend  the  time  only  once.  I  confess  that  if  the 
subject  had  been  res  Integra,  I  should,  notwithstanding  the  stroug  words 
of  the  twelfth  order,  have  been  inclined  to  think  that  the  Master  might  have 
extended  the  time  contained  in  the  first  certificate,  whenever  the  justice  of 
the  ca  e  required  it.  Great  inconvenience  may  arise  from  imposing  on  the 
Master  a  necessity  of  granting  a  time  which  may  be  unnecessarily  long  in 
order  to  avoid  the  injustice  which  may  be  occasioned  by  the  time  contained 
in  the  first  certificate  being  too  short.  The  subject  I  think  deserves  con- 
sideration ;  it  does  hot,  however,  appear  to  me  to  be  necessary  to  decide 
the  point  in  this  case ;  for  even  on  the  supposition  that  the  second  and 
subsequent  certificates  were  objectionable,  if  the  objection  had  been  taken  in 
due  time,  it  appears  to  me  that  under  the  circumstances  which  took  place, 
the  certificates  ought  not  to  be  taken  off  the  file. 

The  objections  which  the  plaintiff  insisted  upon  before  the  Master  weref 
first,  that  the  third  day  of  Hilary  term  had  gone  by,  and  that  the  Master  had 
no  authority  to  proceed  afterwards  ;  and  secondly,  that  a  motion  and  an  or- 
der thereon  had  been  made  for  the  production  and  inspection  of  papers.  I 
am  of  opinion  that  the  Master  was  right  in  not  yielding  to  those  objections. 
The  objection,  that  the  Master  if  authorized  to  extend  the  time  once  had  no 
authority  to  extend  it  again,  does  not  appear  to  have  been  made  or  suggested. 
If  the  plaintiff  was  aware  of  the  objection,  I  think  that  he  ought  to  have 
stated  it,  and  if  necessary  to  have  applied  at  the  first  opportunity  to  take  the 
second  certificate  off  the  file ;  and  even  if  he  was  not  aware  of  it,  I  think 
that  it  would  not  be  just  to  permit  him  to  take  advantage  of  a  common  error, 
in  which  he  himself  participated,  to  deprive  the  other  party  of  his 
right  to  the  result  of  that  investigation  before  the  *Master,  which  was  [*376] 
carried  on  without  objection  from  him,  on  this  ground. 

The  limitation  of  time  in  the  twelfth  order  was  meant  for  the  benefit  of 
defendants  and  with,  their  consent,  and  if  not  by  the.  Master,  may,  by  the 
authority  of  the  court  without  their  consent,  be  enlarged  so  long  as  justice 
may  require  it ;  and  if  the  defendant  by  acquiescence  or  omission  to  object 
permits  the  other  party  and  the  Master  to  proceed  as  if  he  did  acquiesce,  I 
think  that  he  comes  too  late,  if  he  does  not  come  at  the  first  opportunity,  to 
complain  of  the  irregularity.  In  thi3  case  he  permitted  the  proceedings  to  go 
on  for  a  month  and  a  report  to  be  made  against  him  before  he  complained, 
and  on  the  whole  I  am  of  opinion  that  this  motion  must  be  refused,  and  I 
think  it  ought  to  be  refused  with  costs.fl] 

[1]  Vide  Becke  v.  Whitxoorth,  3  Bear.  350. 
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Roberts  v.  Lloyd. 

1840:  February  18,  March  21. 

Ad  obligor  of  a  bond,  after  notice  that  it  had  been  assigned  on  trusts,  of  the  particulars  of  which 
there  was  no  proof  of  his  being  cognizant,  made  payments  to  parties  not  entitled  thereto,  some 
by  order  of  the  trustee,  and  some  to  the  executrix  of  the  obligee,  without  such  order:  HfW, 
that  the  obligor  was  not  responsible  to  the  cestui  que  trust  for  the  former,  but  was  liable  to  repay 
the  latter. 

Party  suing  in  forma  pauperis,  and  proving  successful,  declared  entitled  to  ordinary  costs. 

On  the  25th  of  October,  1821,  Lord  Mostyn  and  Mr.  Mostyn  executed  a 
bond  in  a  penal  sum  for  securing  to  Rebecca  Roberts  the  sura  of  lOOOi  and 
interest ;  and  on  the  12th  day  of  February,  1828,  Rebecca  Roberts,  haying 
three  daughters,  Jane,  the  wife  of  James  Batten,  the  plaintiff  Maria 
[•377]  Catharine  Roberts,  and  the  'defendant  Margaret  Roberts,  executed 
a  deed  poll,  whereby,  after  reciting  the  bond,  and  that  the  sum  of 
10002.  remained  due  thereon,  and  that  she  was  desirous  of  making  provision 
for  her  daughters  and  the  children  of  her  daughter  Jane,  she  assigned  to  the 
defendant  David  Lloyd,  his  executors,  administrators  and  assigns,  the  said 
bond  and  the  money  due  thereon,  and  her  right  and  interest  in  and  to  the 
same,  on  trust  to  permit  her,  Rebecca  Roberts,  to  receive  the  interest  thereof 
during  her  life,  and  after  her  death  to  pay  her  daughter  Jane  the  sum  of  3331. 
6s.  8tf.,  being  one-third  of  the  said  sum  of  10002.,  and  as  to  the  sum  of  666/. 
13*.  4rf.,  the  remaining  two-thirds  of  the  money  due  on  the  bond,  on  trust  to 
place  out  the  same  in  government  or  other  good  securities,  or  to  allow  the 
same  to  remain  on  the  present  security,  and  to  permit  her  daughter  the  plain- 
tiff, and  the  defendant  Margaret,  to  receive  the  interest  and  dividends  thereof 
during  their  joint  lives  ;  and  after  the  death  of  either  to  permit  the  other  to 
receive  the  interest  of  one  moiety  thereof,  and  to  pay  the  other  moiety  to  the 
children  of  Jane  Batten ;  and  after  the  death  of  the  survivor  of  the  plaintiff 
and  her  sister  Margaret,  to  divide  the  remainder  of  the  1000/.  amongst  (he 
children  of  Jane  Batten;  and  the  deed  poll  contained  a  power  of  attorney  to 
enable  David  Lloyd  to  get  in  the  debt. 

There  was  no  direct  evidence  to  show  when  Mr.  Lloyd  was  first  informed 
of  the  bond  and  of  the  deed  poll,  nor  when  notice  of  the  deed  poll  was  first 
given  to  Lord  Mostyn  ;  but  on  the  28th  of  July,  1823,  Mrs.  Roberts  and  Bat- 
ten and  wife  informed  Lord  Mostyn  that  Mrs.  Roberts  had  given  them  one- 
third  of  the  money  secured  on  the  bond,  to  be  paid  on  the  death  of  Mrs. 
Roberts,  and  was  afterwards  desirous  that  Jane  Batten  should  have 
[#378]  1002.  in  her  lifetime;  and  Mrs.  'Roberts  and  Batten  and  wife  then  re- 
quested Lord  Mostyn  to  pay  10W.,  part  of  the  100W.  which  he  ac- 
cordingly did ;  afterwards  (in  February,  1829,)  Mrs.  Roberts  requested  Lori 
Mostyn  to  pay  the  further  sum  of  233/.  6s.  8tf.  to  Jane  Batten,  and  that  re- 
quest was  some  time  afterwards  complied  with.    In  a  letter  of  James  Batten* 
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which  accompanied  this  request,  he  stated  the  sum  of  233/.  6s.  8d.  to  be  due 
to  his  wife  by  assignment. 

In  this  way  the  third  part  of  the  fund  which  was  intended  for  Mrs.  Batten 
after  the  death  of  Mrs.  Roberts,  was  exhausted  in  her  lifetime.  How  far  Mr. 
Lloyd  was  cognizant  of  these  payments  appeared  only  by  certain  articles  of 
agreement,  bearing  date  the  23d  day  of  May,  1831,  and  which  were  made  and 
executed  by  and  between  Mr.  Lloyd,  of  the  one  part,  and  William  Batien, 
Joseph  Batten  and  Jane  Batten,  the  three  children  of  Jane  Batten,  of  the  other 
part.  These  articles  of  agreement  recited  the  bond  and  the  deed  poll,  and, 
that  by  indorsements  on  the  bond,  dated  respectively  the  28th  day  of  July, 
1823,  and  the  29th  day  of  April,  1829,  the  several  sums  of  100/.  and  233/.  6*. 
8<J.,  makiu*  together  333/.  6s.  3d.  one-third  part  of  the  trust  money,  wereby 
orders  under  the  hand  of  Rebecca  Roberts,  and  with  the  consent  of  David 
Lloyds  advanced  to  her  daughter  Jane ;  and  they  further  recited,  that  Wil- 
liam, Joseph  and  Jane  Batten,  having  occasion  for  300/.,  had  applied  to  Mr. 
Lloyd  for  an  order  on  Lord  Mostyn  for  the  same,  which  he  had  agreed  to 
give  them  on  their  entering  into  the  conditions  after  mentioned  for  payment 
of  the  interest  to  him  as  therein  mentioned  ;  and  thereupon  Mr.  Lloyd  pro- 
mised to  give  an  order  upon  Lord  Mostyn  for  payment  of  the  300/.,  and  to  ac- 
cept from  the  three  Battens  15/.  annually  in  lieu  of  the  lawful  interest 
*of  the  same  sum  of  300/.,  and  the  three  Battens  promised  to  pay  that  [*379J 
interest  and  to  indemnify  Mr.  Lloyd. 

These  articles  of  agreement  were  dated  the  23d  of  May,  and  on  the  29th 
of  August  following,  a  receipt  was  given  by  James  Batten  to  Lord  Mostyn 
for  300/.,  stated  to  be  paid  by  virtue  of  an  order  made  on  Lord  Mostyn  by 
Mr.  Lloyd,  and  that  the  money  was  part  of  a  bond  debt  originally  due  to 
Rebecca  Roberts,  and  afterwards  by  her  conveyed  to  David  Lloyd,  on  trust 
for  uses;  100/.,  part  of  this  sum  of  300/.,  was  in  fact  paid  on  the  28th  of 
April,  the  remaining  200/.  on  the  29th  of  August^ 

After  this  payment,  a  sum  of  366/.  13s.  Ad.  remained  due  on  the  bond. 
On  the  28th  of  March,  1832,  the  further  sum  of  66/.  13$.  4rf.  was  paid  by 
Lord  Mostyn  to  James  Batten,  who  gave  a  receipt  for  it  as  p%id  by  virtue  of 
an  order  of  Mr.  Lloyd,  and  that  the  money  was  due  on  bond  to  Rebecca  Ro- 
'  berts,and  assigned  by  her  to  David  Lloyd  in  trust  for  certain  uses  ;  and  soon 
afterwards  William  Batten  and  Joseph  Batten  requested  Mr.  Lloyd  to  advance 
them  a  further  sum  of  100/.  For  this  Mr.  Lloyd  required  security  ;  and  on 
the  6th  of  June,  1832,  William,  Joseph  and  James  Batten  and  Robert  Da  vies 
executed  a  bond  to  Mr.  Lloyd  for  2U0/.,  in  which  after  reciting  the  deed  poll, 
and  that  there  was  then  due  and  owing  to  David  Lloyd  by  virtue  of  the  bond 
300/.,  and  that  he,  David  Lloyd,  had  agreed  to  advance  to  William  and  Jo- 
seph Batten  100/.  en  account  of  their  shares  on  execution  of  that  bond,  the 
condition  was  stated  to  be  for  payment  to  David  Lloyd  of  the  interest  of  100/. 
at  hi.  per  cent.,  during  the  lives  of  Rebecca  Roberts,  the  plaintiff,  and  the  de- 
fendant Mary  Roberts. 

Vol.  IL  30 


381  CASES  IN  CHANCERY. 


1840— Roberts  v.  Lloyd. 


|*3b0]        *On  the  11th  of  June,  three  days  after  the  execution  of  the  last- 
mentioned  bond,  Mr.  Lloyd  signed  an  order  for  payment  by  Lord 
Mosfyn  to  James  Batten  of  another  sum  of  100/.,  and  Lord  Mostyn  accord- 
ingly paid  it  on  the  27th  of  July,  1832. 

There  was  no  evidence  of  any  further  act  or  interference  on  the  part  of 
Mr.  Lloyd. 

Mrs.  Roberts  died  on  the  22d  of  November,  1832,  and  Jane  Roberts  was 
appointed  executrix  of  her  will.  At  the  time  of  Mrs.  Roberts'  death,  the 
sum  of  200/.  remained  due  on  the  bond  ;  and  on  the  30th  of  November, 
Lord  Mustyn  paid  it  to  Jnne  Batten  and  James  Batten,  as  it  seemed,  without 
any  order  or  authority  from  Mr.  Lloyd. 

This  bill  was  filed  by  Maria  C.  Roberts,  who  sued  in  forma  pauperis,  and 
it  prayed  a  declaration  that  the  defendant  David  Lloyd  had  committed  a 
breach  of  trust  in  respect  of  the  sum  of  606/.  13*.  4d.,  part  of  the  sum  of 
1000/.,  which  was  secured  to  be  paid  by  the  defendant  Lord  Mostyn  to  Re- 
becca Roberts  deceased  ;  and  that  the  same  sum  of  666/.  13*.  Ad.  might  be 
secured,  and  that  Lord  Mostyn  might  be  declared  to  be  answerable  to  the 
pluiutiff  for  200/.  paid  by  him,  and  for  any  other  sum  which  he  paid  with 
knowledge  of  the  trusts  in  the  bill  mentioned. 

Mr.  Pemberton  and  Mr.  Kenyon,  for  the  plaintiff,  contended  that  Lord 
Mostyn  hud  notice  of  the  settlement,  and  having,  with  such  notice  of  the 
plaintiff's  rights,  paid  the  sum  of  666/.  13*.  Ad.  to  parties  not  entitled  thereto, 
he  was  liable  to  repay  it ;  ihat  Lloyd  was  liable  for  the  amount  paid  byLoid 
Mostyn  to  parties  under  his  order  or  with  his  concurrence;  and 
[*381J  *that  the  plaintiff  would  be  entitled  to  a  decree,  and  with  costs,  not- 
withstanding she  sued  as  pauper. 

Mr.  James  RustM,  for  the  defendant  Lloyd,  contended  that  Lloyd  had 
not  full  notice  of  the  assignment  of  the  bond  ;  that  the  trusts  had  never  been 
perfected  by  delivery  of  ihfc  bond  to  the  trustee,  or,  so  far  as  it  had  been  proved, 
by  communication  with  the  plaintiff;  that  the  transaction  being  v<  hrotary, 
and  the  legal  interest  remaining  in  the  settlor,  this  court  would  not  carry  it 
into  execution?  Tvfiffll  v.  Constable./ a)  Edicards  v.  Jones,(b)  Coppin  * 
Dillon.(c)  He  contended,  also,  that  the  plaintiff,  if  successful,  conld  only1*" 
cover  pauper  costs. 

Mr.  Stuart  and  Mr.  Parry,  for  Lord  Mostyn,  contended  that  l*ord  Mostyn 
had  no  notice  of  any  trust  in  favor  of  the  plaintiff,  and  that  he  had  not  seen 
any  copy  of  the  deed  ;  that  the  payments  by  the  direction  of  Lloyd  at  least 
were  valid  ;  and  that  the  payment  of  the  200/.  on  the  delivery  upof  the  bond 
was  good,  Martyn  v.  Kingsly  ;{d)  that  no  effective  transfer  had  been  njade 
of  the  bond,  Loveridge  v.  Cooper  }{e)  Jones  v.  Gibbons  Jg)  as  no  notice  of  w* 

(a)  8  Simons,  69.  (A)  1  Myl.  &  Cr.  226. 

(c)  Decided  by  the  Lord  Chancellor,  Dec.  24, 1639.  (d)  Prec.  Ch.  209. 

(«)  3  Rum.  58.  {g)  9  Ves.  407. 
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deed  of  trust  had  been  served,  upon  the  obligor,  as  ought  to  have  been  done; 
and  that  the  bond  had  been  retained  in  the  hands  of  the  settlor. 

Mr.  Pemberton,  in  reply: — The  trusts  being  well  created,  and  being  ac- 
cepted by  the  trustee,  cannot  be  impeached.    This  suit  does  not  seek 
to  establish  the  settlement  of  the  bond  against  the  'donor,  but  against    [*3S2] 
a  trustee  for  a  breach  of  trust,  and  against  the  obligor  for  paying  after 
notice  of  an  assignment  of  the  bond.  Legh  v.  Legh,(a)  Ellis  v.   Nimmo{b) 
were  also  cited. 


March  21, — The  Master  of  the  Rolls: — It  is  plain  that  Mr.  Lloyd 
was  fully  aware  of  the  bond,  and  of  the  deed  poll,  and  of  the  trusts  conferred 
upon  him ;  that  he  accepted  the  trusts,  and  took  an  active  part  in  procuring 
payment  from  Lord  Mostyn  of  different  sums  of  money  for  purposes  incon- 
sistent with  the  trusts  which  he  had  accepted.  There  are  the  articles  of  the 
23d  of  May,  1331,  reciting  the  bond  and  deed  poll,  his  consent  to  the  pay- 
ment of  one-third  pnrt  of  the  sum  of  1000/.  to  Jane  Batten,  and  showing  the 
arrangement  under  which  he  was  to  procure  payment  of  a  further  sum  of 
300/.,  upon  having  payment  of  the  interest  thereof  secured  to  himself.  There 
is  not,  as  against  him,  direct  evidence  of  an  order  for  the  payment  of  the  66/. 
13*.  4d.,  but  there  is  the  subsequent  bond,  reciting  that  the  sum  of  300/.  re- 
mained due  to  him,  and  this  was  the  sum  actually  due  after  deducting  the 
66/.  13*.  id. 

It  is  clear,  therefore,  that  not  by  his  acquiescence  alone,  but  by  his  acts, 
the  three  sums,  amounting  together  to  466/.  13s.  4tf.,  were  withdrawn  from 
the  s  curity  of  Lord  Mostyn's  bond. 

Now  it  is  evident  that  Lord  Mostyn  had  notice  that  the  bond  had  been  as- 
signed to  Mr.  Lloyd,  and  he  had  recognized  Mr.  Lloyd  as  the  person  upon 
whose  order  the  money  was  to  be  paid.     On  the  2iJth  of  August, 

1831,  the  took  from  James  Batten  a  receipt,  stating  that  the  money  [*383] 
was  paid  by  virtue  of  an  order  made  by  Mr.  Lloyd,  and  that  the  money 

was  part  of  a  bond  debt  originally  due  to  Rebecca  Roberts,  and  afterwards 
by  her  conveyed  to  David  Lloyd  on  trust  for  uses.    On  the  28th  of  March, 

1832,  he  paid  the  sum  of  66/.  13*.  Ad.  on  a  like  receipt,  stating  an  order  of 
Mr.  Lloyd,  and  that  the  money  was  due  on  bond  to  Rebecca  Roberts,  and  as- 
signed by  her  to  David  Lloyd,  on  trust  for  certain  uses  ;  and  in  July,  1832, 
he  paid  the  further  sum  of  100/.  on  the  order  of  Mr.  Lloyd,  which  has  been 
proved. 

1  do  not  think  that  Iiord  Mostyn  is  answerable  for  any  of  these  sums :  he 
had  the  authority  of  Mr.  Lloyd  for  paying  them,  and  was,  I  think,  justified  in 
making  the  payments. 

But  with  respect  to  the  200/.  paid  after  the  death  of  Mrs.  Roberts,  he  had 
no  authority  whatever ;  he  paid  the  money  on  the  receipt  of  Jane  and  James 
Batten,  and  on  delivery  up  of  the  bond  ;  but  he  knew  that  the  right  to  the 

(*)  l  B  J9.  &  Pull.  447..  \h)  LI.  &  6. 333. 
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money  due  on  the  bond  had  been  transferred  to  Mr.  Lioyd,  on  trust  for  cer- 
tain uses  ;  and  I  think  that  he  might,  and  if  he  had  been  duly  cautious  would 
have  refused  payment  without  the  authority  of  Mr.  Lloyd  ;  and  that  if  an  at- 
tempt had  been  made  to  co;npel  payment  at  law,  this  court  would  have  pro- 
tected him ;  and,  under  these  circumstances,  I  think  that  for  the  200/.  and  the 
interest  of  it,  he  is  answerable  to  Mr.  Lloyd  and  the  persons  for  whom  Mr. 
Lloyd  is  trustee. 

It  is  argued  that  the  plaintiff  has  no  right  to  any  relief,  because  the  gift  or 
declaration  of  trust  in  favor  of  the  children  and  grandchildren  of  Rebecca 
Roberts  was  never  complete;  and  it  was  particularly  relied  upon  that 
[*384]  the  bond  and  deed  poll  remained  in  the  possession  *of  Mrs.  Roberts  up 
to  the  time  of  her  death :  upon  this  subject,  however,  there  is  no  evi- 
dence. Jane  Batten  was  appointed  the  executrix  of  Mrs.  Roberts'  will,  and 
her  husband,  James  Batten,  had  on  several  occasions  acted  as  agent  of  Mr. 
Lloyd  as  to  the  bond.  After  the  death  of  Mrs.  Roberts,  the  bond  was  in  the 
possession  of  James  Batten  ;  when  he  obtained  it,  or  whether  as  the  agent  of 
Mr.  Lloyd,  does  not  appear  by  direct  evidence ;  but  all  the  circumstances  con- 
cur in  showing  Lloyd  accepted  the  assignment  of  the  bond  and  undertook 
the  trusts  upon  which  the  assignment  was  made :  the  bond  ought  to  have 
been  in  his  possession  ;  and  it  cannot  be  presumed  that  he  acted  as  he  did, 
without  having  it,  as  he  certainly  had  a  right  to  have  it,  in  his  power ;  and  1 
am  of  opinion  that  Mrs.  Roberts  did  every  thing  incumbent  on  her  to  make 
the  trust  complete  and  valid,  and  that  the  plaintiff  is  entitled  to  the  benefit 
of  it. 

I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to  have  the  466/.  13*. 
4rf.  paid  into  court  by  Mr.  Lloyd  and  the  200/.  paid  by  Lord  Mostyn,  and 
that  she  and  her  sister  are  entitled  to  have  the  interest  paid  according  to  the 
trusts  of  the  deed  poll,  and,  although  a  pauper,  entitled  to  costs.[l] 


[*385]  CtXLINGWORTH  V.  LOYD. 

1839:  November  14,  15,  16,  17.     1840:  March  91.  # 

Upon  a  composition  between  a  debtor  and  his  creditors,  a  creditor  cannot  ostensibly  accept  a  c 

position,  and  sign  the  deed  which  expresses  his  acceptance  of  the  terms,  and  at  the  same  time 
stipulate  for  or  secure  to  himself  a  peculiar  and  separate  advantage  which  is  not  expressed  upon 
the  deed. 

A  creditor  holding  a  security  for  his  debt  may  stipulate  to  have  the  benefit  of  It,  in  addition  to  the 
amount  of  the  composition  offered  by  a  debtor  to  his  creditors  j  bat  he  must  either  hold  himself 
entirely  aloof  from  the  other  creditors,  or  distinctly  communicate  with  them  on  the  subject,  If  he 
at  all  acts  in  common  with  them 

A  debtor  entered  into  a  negotiation  for  a  compromise  with  his  creditors,  but  there  did  not  appear 
to  have  been  any  general  meeting  of  them,  or  any  agreement  entered  into  by  them  generally, 
one  of  the  creditors  stipulated  that  he  should  have  the  benefit  of  a  mortgage  security  which  he 

[1]  As  to  costs  of  a  party  suing  in  forma  pauperis,  see  further,  Bolton  r.  Gardiner,  3  Paige,  973- 
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held,  in  addition  to  the  amount  of  composition  He  accepted  the  composition,  but  did  not  then 
execute  the  composition  deed  ;  lie  afterwards  realized  his  mortgage  security,  and  then  executed 
the  composition  deed,  by  which  he  purported  to  release  his  debtor  altogether,  without  any  re- 
servation of  the  mortgage  security  ;  another  creditor  subsequently  executed  the  composition 
deed.  The  agreement  was  not  communicated  to  the  other  creditors,  but  there  was  no  fraudu- 
lent concealment :  Held,  on  grounds  of  public  policy,  that  the  creditor  was  not  entitled  to  retain 
his  mortgage  security  in  addition  to  the  amount  of  the  composition. 
A  plaintiff  partially  succeeded,  so  as  to  be  entitled  to  costs ;  but  he  failed  in  establishing  unfounded 
charges  of  fraud,  for  the  costs  of  which  the  court  considered  him  liable.  The  court  made  a  de- 
cree, without  costs  on  either  side. 

In  the  year  1830  the  plaintiff  and  Charles  Addy  were  partners  in  the  busi- 
ness of  calico-printers  at  Manchester,  and  they  had  an  account  with  Messrs. 
Loyd  as  their  bankers.  The  plaintiff  was  separately  entitled  to  a  certain  real 
estate,  called  the  West  Moor  estate,  which  was  situate  in  the  county  of  Dur- 
ham, and  in  June,  1830,  the  plaintiff  deposited  with  Messrs.  Loyd  the  title 
deeds  of  this  estate,  as  a  security  for  the  balance  which  might  be  due  to  them 
from  the  firm  of  Addy  &  Cullingworth. 

Towards  the  end  of  the  year  1830,  the  plaintiff  and  Addy,  being  consider- 
ably indebted  and  embarrassed,  determined  to  wind  up  their  affairs,  and  on 
the  31st  of  December,  1830,  they  executed  a  power  of  attorney,  whereby  they 
empowered  Edmund  Grundy  to  act  for  them  in  that  respect,  and  enabled 
him  to  pay  the  debts  of  the  concern  by  an  equal  pound  rate,  without 
'preference  or  priority.  The  day  previous  to  the  execution  of  this  [*386] 
power  of  attorney,  Edmund  Grundy  called  on  Messrs.  Loyd,  who 
were  the  principal  creditors,  and  asked  the  advice  of  Mr.  Edward  Loyd  as  to 
an  intended  composition,  and  the  defendant  Mr.  Edward  Loyd  thereupon 
stated  that  his  house  would  accept  a  dividend  equal  with  the  other  creditors, 
retaining,  however,  at  the  same  time,  the  West  Moor  estate  as  a  security  for 
the  balance  which  would  be  owing  after  the  dividend  had  been  received. 
To  this  Edmund  Grundy,  acting  for  the  plaintiff,  agreed ;  and  he  further 
suggested,  that  for  the  purpose  of  making  the  security  more  effectually  avail- 
able, it  would  be  better  to  convert  the  equitable  into  a  legal  mortgage  with  a 
power  of  sale ;  and  accordingly,  by  indentures  of  lease  and  release,  dated  the 
10th  and  11th  of  March,  1831,  the  plaintiff  mortgaged  the  West  Moor  estate 
to  Messrs.  Loyd  &  Co.  for  2024/.  15*.  2d.,  and  thereby  gave  them  a  power 
of  selling  the  mortgaged  property  in  case  of  defantt  being  made  in  payment 
of  principal  and  interest  on  the  10th  of  September,  1831. 

What  was  done  by  Grundy  in  the  mean  time  for  winding  up  the  partner- 
ship business  or  promoting  the  composition,  no  further  appeared  in  the  cause 
than  this,  that  he  caused  a  deed  of  release  to  be  prepared  for  execution  by 
the  creditors. 

This  deed,  which  was  dated  the  21st  of  October,  1831,  recited  that  Addy 
&  Cullingworth,  being  unable  wholly  to  discharge  their  debts,  had  proposed 
to  pay  their  creditors  a  composition  of  10*.  in  the  pound,  which  the  creditors 
had  agreed  to  accept  in  full  satisfaction  of  their  several  debts.  And  it  pur- 
ported to  witness,  that  each  creditor  executing  the  deed  released  Addy  $• 
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CulUngworth  from  the  debt  owing  by  them  to  him,  and  nil  interest 
[*387]  #due  thereon,  and  also  from  all  securities  given  by  Addy  $•  CM- 
lingworih  or  either  of  them,  for  securing  payment  of  such  debt ;  pro- 
vided that  any  creditor  might  be  at  liberty  to  execute  the  deed  without  pre- 
judice to  any  other  lien  or  security  which  he  might  have  for  the  debt  against 
any  other  person. 

In  the  months  of  September  and  October,  1831,  advertisements  were  pub- 
lished, giving  notice  to  the  creditors  that  they  might  receive  a  dividend  of 
10*.  in  the  pound  on  their  debts  on  executing  the  release,  and  several  credi- 
tors executed  the  deed ;  but  it  did  not  appear  that  there  was  any  general 
meeting  of  the  creditors,  or  any  agreement  entered  into  by  the  creditors  ge- 
n-'ally. 

Sometime  after  the  publication  of  the  adrertisments,  and  on  the  13th  De- 
cember, 1831,  Mr.  Edward  Loyd  received  from  Edmund  Grondy  the  sum 
of  1012/.  7*.  7rf.,  being  the  amount  of  the  composition  of  10*.  in  the  poond 
on  the  whole  debt  due  to  the  defendants.  At  the  time  when  the  payment 
was  made  the  deed  was  not  executed,  and  it  was  agreed  between  Edward 
Loyd  and  Grundy  who  represented  the  plaintiff,  that  the  defendants  should 
have  the  benefit  of  the  security  for  the  recovery  of  so  much  as  they  could  of 
the  remaining  moiety  of  the  debt. 

The  dividend  was  received  in  December,  1831,  and  soon  afterwards  Mr. 
Edward  Loyd  proceeded  under  the  power  to  sell  the  estn'e.  An  axemen  t 
to  sell  for  SOU/,  was  entered  into  with  Lord  Howden  on  the  1st  of  February, 
1832,  and  was  made  under  circumstances  which  gave  rise  to  another  question  in 
this  case.  The  purchase,  however,  was  completed,  and  the  purchase 
[•388]  money  received  by  the  defendants  on  the  1st  of  May,  *1832,  and  it 
was  applied  in  reduction  of  the  debt  which  remained  due  to  the  de- 
fendants after  they  had  received  the  composition ;  and  on  the  29th  of  h\ne 
following,  Mr.  Loyd  executed  the  deed.  All  the  other  creditors,  with  the 
exception  of  one  who  executed  afterwards,  had  previously  executed  the  com- 
position deed. 

It  did  not  appear  that  the  arrangement  entered  into  between  the  plaintiff, 
by  Mr.  Grundy,  and  Messrs.  Loyd  was  communicated  to  the  other  creditors. 

Thi  *  bi  I  was  filed  in  June,  1832,  to  set  aside  the  mortgage  of  1831,  and 
insisted  That  by  the  execution  of  the  composition  deed  the  defendants,  Messrs. 
Loyd,  had  given  up  their  securiiyupon  the  West  Moor  estate;  and  by  amend- 
ments made  in  1836  and  1837,  personal  fraud  was  charged  against  the  de- 
fendants, and  the  sale  to  Lord  Howden  was  sought  to  be  set  aside.  AH  **" 
lief  against  hi  >  Lordship  was  however  abandoned  at  the  hearing. 

Several  creditors  were  examined,  who  proved,  that  they  believed  when 
they  executed  that  all  the  creditors  had  agreed  to  accept  the  composition ;  <uro 
some  stated  that  they  would  not  have  accepted  the  composition  if  they  had 
known  that  Messrs.  Loyd  were  to  retain  their  securities  in  addition. 

Mr.  Pembertoti,  Mr.  Kindersley  and  Mr.  K.  Parker,  for  the  pU  intiff,  con- 
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tended,  that  the  legal  mortgage  of  March,  1831,  had  been  improperly  obtain- 
ed. .  That  by  the  established  rule  of  law,  the  defendants,  Messrs.  Loyd,  being 
parties  to  the  composition  deed,  could  not  retain  any  advantage  over  the  other 
creditors  not  expressed  in  the  deed,  or  distinctly  and  clearly  commu- 
nicated to  the  body  of  creditors ;  and  that  by  the  Voursc  of  dealing  [*389] 
in  this  case  they  had  given  up  their  claim  upon  the  mortgaged  estate ; 
that  the  sale  to  Lord  Howden  was  improvident  and  at  an  under  value,  and 
was  made  under  such  circumstances  as  to  render  the  defendants  liable  for  the 
whole  value. 

Mr.  O.  Richards,  Mr.  S.  Sharpe  and  Mr.  Mylne,  for  Messrs.  Loyd,  con- 
tended that  there  was  no  general  agreement  between  the  debtors  and  the  cre- 
ditors in  this  case,  but  a  separate  arrangement  with  each  ;  that  the  defendants 
had  always  expressly  and  openly  reserved  their  rights  in  respect  of  the  mort- 
gage, and  that  there  had  been  no  fraud  or  intention  to  conceal  the  terms  of 
the  arrangement.  That  the  deed  had  not  been  executed  until  the  security 
had  been  realized  ;  and  that  the  other  creditors,  except  one,  having  executed 
the  deed  previously  to  Mr.  Loyd,  could  not  have  been  misled  by  it. 

They  argued  also,  that  the  sale  had  been  proper,  and  for  the  full  value  at 
the  time. 

The  cases  cited  in  the  argument  will  be  found  amongst  those  in  note, 
page  395. 


1840 :  March  21. — The  Master  op  the  Rolls  : — The  object  of  this  bill  is 
to  have  it  declared,  that  a  mortgage  executed  by  the  plaintiff  to  the  defendants, 
Messrs.  Loyd  &  Co ,  was  not  properly  obtained,  and  to  have  the  mortgaged 
estate  re  conveyed,  or  the  value  thereof  paid  by  the  defendants  to  the  plaintiff. 

On  the  30th  of  December,  1830,  when  the  first  transaction  between  Grundy 
and  Mr.  E.  Loyd  took  place,  Mr.  Loyd  was  entitled  to  insist  on  the 
benefit  of  his  •security,  and  of  al\  the  other  means  which  the  law  al-  [#390] 
lowed  him  for  recovering  his  debt ;  and  with  reference  to  the  contem- 
plated composition  with  all  the  creditors,  he  had  a  right  to  say  as  he  did, — 
that  he  would  not  come  into  the  agreement  or  arrangement  for  the  composi- 
tion unless  he  were  allowed  to  make  his  security  available  for  the  residue  of 
his  debt ;  but  this  was  a  right  which,  considering  the  way  in  which  the  in- 
terests or  the  intention  of  other  creditors  might  be  affected  by  it,  Mr.  Lloyd 
could  not  act  upon  without  either  holding  himself  entirely  aloof  from  the 
other  creditors,  or  distinctly  communicating  with  them  on  the  subject  if  he 
acted  in  common  with  them  at  all.  I  think  also  that  at  the  time  to  which  I 
am  referring,  Mr.  Lloyd  had  a  right  to  say  that  he  would  net  accept  the  divi- 
dend unless  upon  the  terms  of  having  his  security  converted  into  a  legal 
mortgage,  with  a  power  of  sale  :  and  upon  a  consideration  of  the  evidence,  I  am 
of  opinion  that  the  legal  mortgage,  which  was  not  executed  till  after  the  lapse  of 
more  than  two  months  from  the  suggestion  of  Edmund  Grundy,  was  hot  im- 
properly obtained.     Whether  the  defendants  were,  under  the  circumstances 
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which  afterwards  occurred,  entitled  to  the  benefit  of  the  mortgage, is  the  next 
question  to  be  considered. 

The  composition  was  contemplated  and  the  power  of  attorney  to  Grundy 
was  given  in  December,  1830,  the  mortgage  to  the  Messrs.  Lloyd  was  exe- 
cuted in  March,  1831,  and  the  power  of  sale  attached  in  the  following  month 
of  September.    - 

It  must  be  observed  that  Edmund  Grundy  was  winding  up  the  business 
under  a  power  of  attorney,  which  enabled  hi  in  to  pay  the  debts  by  an  equal 
pound  rate ;  but  it  does  not  appear  that  there  was  any  general  meet- 
[*391]  ing  of  the  creditors,  or  any  agreement  entered  into  by  *the  creditors 
generally.  The  advertisements,  however,  show  a  proposition  to  the 
creditors  at  large  to  pay  them  all  a  composition  on  certain  terms ;  and  although 
every  creditor  was  at  liberty  to  refuse  the  composition,  it  is  established  by  a 
series  of  decisions,  that  a  creditor  cannot  ostensibly  accept  such  composition 
and  sign  the  deed  which  expresses  his  acceptance  of  the  terms,  and  at  the 
same  time  stipulate  for  or  secure  to  himself  a  peculiar  and  separate  advantage 
which  is  not  expressed  upon  the  deed ;  and  in  the  case  of  Leicester?.  Rose^a) 
it  is  stated  by  Mr.  Justice  Le  Blanc,  that  in  the  consideration  of  cases  of  this 
nature,  it  is  not  material  whether  the  agreement  be  entered  into  at  a  meeting 
of  all  the  creditors  assembled  for  the  purpose,  or  impliedly  by  their  affixing 
their  signatures  to  the  same  deed  carried  round  or  produced  to  each  separate- 
ly, and  signed  by  them  :  those  who,  by  executing  the  deed,  hold  out  that 
they  come  in  under  the  general  agreement,  are  not  permitted  to  stipulate  for 
a  further  partial  benefit  to  themselves. 

The  deed  not  being  executed  by  Edward  Loyd,  there  was  up  to  this  time 
nothing  in  common  between  him  and  the  other  creditors :  so  far  from  agree- 
ing to  the  terms  expressed  in  the  deed,  one  of  which  was,  that  securities 
giving  by  Addy  &  Cullingworth,  or  either  of  them,  should  be  given  up,  he 
had  expressly  refused  to  do  so,  and  that  for  the  expressed  and  avowed  pur- 
pose of  retaiuing  his  right  to  make  the  security  available  for  so  much  of  the 
debt  as  was  not  discharged  by  the  composition.  He  appears  to  have  under- 
stood that  the  stipulation  which  he  made  for  himself  and  his  partners  was 
to  be  made  known  to  all  the  creditors,  but  he  did  not  himself  take  any  means 

to  make  it  known. 
1*392]  *On  the  29th  of  June,  1832,  Mr.  E.  Loyd  executed  the  deed,  and 
thereby,  for  the  first  time,  brought  himself  into  community  with  the 
other  creditors  who  had  executed  or  might  afterwards  execute  it.  He  had, 
in  fact,  received  the  same  dividend  as  the  other  creditors,  and  had  besides 
availed  himself  of  the  security  given  to  him  by  the  plaintiff;  and  although 
he  seems  to  have  considered,  that  as  he  had  realized  the  security  he  might 
safely  release  the  plaintiff  and  retain  his  advantage  (as  indeed  I  conceive  he 
might  have  done  by  a  proper  method  of  proceediifg,)[l]  yet  the  question  re- 

(a)  4  East,  372. 

[1]  "  The  role  catting  off  underhand  agreements  in  cam  of  joint  and  general  compoaUioftf* M 
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mains,  whether  after  execution  of  the  deed  any  other  creditor  could  have  un- 
derstood, that  between  the  time  when  he  received  the  dividend  and  the  time 
when  he  executed  the  deed  he  had  realized  the  securities  which  the  deed 
purported  to  release.  It  was,  indeed,  argued,  that  the  securities  mentioned 
in  the  deed  were  only  mercantile  securities,  but  it  is  evident  that  Mr.  E.  Loyd 
himself  did  not  so  construe  the  deed ;  and  considering  that  no  explanation 
of  Mr.  E.  Loyd's  signature  was  endorsed  on  the  deed, — that  no  notice  was 
given  upon  the  deed  that  Mr.  Loyd  had  received  both  the  composition  and 
the  produce  of  the  security  it  appears  to  me  that  the  same  principles  of  pub- 
lic policy  which  have  governed  other  cases  of  this  kind  will  deprive  Mr. 
Loyd  of  his  right  to  retain  the  advantage  which  his  execution  of  the  deed 
purported  his  intention  to  release ;  and  in  this  respect,  though  not  for  all  pur- 
poses, I  think  that  his  execution  of  the  deed  must,  in  equity,  have  the  same 
effect  as  if  he  had  executed  the  deed  on  the  same  day  on  which  he  received 
the  dividend. 

There  is  besides  evidence,  which  though  not  very  distinct,  may  be  relied 
on,  to  show  that  there  was  at  least  one  creditor  who  watched  the  conduct 
of  Messrs.  Loyd,  the  largest  creditors,  and  refused  to  sign  until 
#the  Messrs.  Lloyd  had  done  so ;  and  although  Mr.  E.  Loyd  ap-  [*393] 
pears  to  have  stated  at  the  time,  to  the  person  who  asked  -him  to 
sign,  that  having  realized  his  securities  he  would  sign  (and  this  sbows  there 
could  be  no  intention  to  mislead,)  yet  the  fact  of  his  intention  to  avail  him- 
self of  his  securities  was  not  so  stated  as  to  guard  other  creditors  from  being 
misled  ;  and  under  all  the  circumstances.  I  am  of  opinion,  that  having  re- 
ceived the  dividend  and  executed  the  deed,  Messrs.  Loyd  had  no  right  to  re- 
tain the  benefit  of  the  money  which  arose  from  the  security. 

The  next  question  is,  whether  Messrs.  Loyd  ought  to  be  charged  with  more 
money,  as  the  value  of  the  estate,  than  the  amount  of  the  purchase  money 
which  they  received  from  Lord  Howden.  The  plaintiff  has  by  his  bill 
charged  fraud  against  the  defendants  Messrs.  Loyd,  and  against  Lord  How- 
den, and  has  prayed  for  a  reconveyance  of  the  estate  ;  but  the  attempt  to  re- 
cover the  estate  from  those  who  claim  under  Lord  Howden  has  been  aban- 
doned, and  the  claim  now  is,  that  Messrs.  Loyd,  having  sold  the  estate  im- 
properly, and  at  a  greatly  inadequate  value,  ought  to  be  charged  with  the 
Teal  value,  to  be  now  ascertained. 

[His  Lordship  having  gone  minutely  into  an  examination  of  the  evidence 
on  this  point  came  to  the  following  conclusion  : — ] 

Looking  at  all  the  circumstances,  and  even  considering  Mr.  Loyd  to  be  a 
trustee  for  the  plaintiff,  which  in  one  sense  he  was,  I  think  that  there  is  no- 

a  fraud  upon  the  other  compounding  creditors,  and  became  inch  agreement*  are  subversive  of 
sound  morale  and  public  policy,  be*  no  application  to  a  case  like  the  present,  where  each  creditor 
acts  not  only  for  himeelf,  bat  in  opposition  to  every  other  creditor,  all  equally  relying  upon  their 
vigilance  to  gain  a  priority  ;  which,  if  obtained,  each  being  entitled  to  have  satisfaction,  the  pay- 
ment cannot  be  questioned."     Catron  J.  Clarke  v.  White,  12  Peters,  900. 

Tol.  II.  31 
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thing  in  the  conduct  of  Mr.  Loyd  respecting  the  sale  of  which  the  plaintiff 
has  a  just  right  lo  complain.  Having  himself  given  the  power  of  sale,  know- 
ing the  purpose  for  which  it  was  intended  to  be  exercised,  the  means 
[*394]  which  had  #been  taken  to  ascertain  the  value  and  the  amount  of  the 
valuation,  and  having  attempted  to  avail  himself  of  the  opportunity, 
which  was  afforded  him,  of  preventing  the  sale  by  raising  money,  and  having 
expressed  his  satisfaction  at  the  promise  not  to  sell  for  less  than  800/.,  and 
having,  under  these  circumstances,  permitted  Mr.  Loyd  to  sell,  I  think  that 
the  plaintiff  cannot  afterwards  be  himself  permitted  to  say  that  the  sale  was 
made  without  his  authority. 

As  to  the  value,  there  are  estimates  of  great  amount  produced  on  behalf  of 
the  plaintiff,  but  we  are  not  to  consider  the  speculative  value  founded  on  esti- 
mates of  the  quantity  of  coal  contained  in  the  land,  or  the  possible  improve- 
ment in  consequence  of  a  railway  then  in  contemplation,  buWhe  value  of  the 
land  to  be  sold  at  the  time,  or  what  the  estate  would  probably  have  sold  for 
by  public  auction ;  and  having  given  the  best  attention  in  my  power  to  the 
evidence,  it  does  not  appear  to  me  that  more  than  the  800/.  paid  by  Lord  How- 
den  would  probably  have  been  obtained,  and  I  am  therefore  of  opinion  that 
the  defendants  are  not  to  be  charged  with  more  than  the  purchase  money 
which  they  received  from  Lord  Howden. 

Declare  that  the  defendants  Messrs-  Loyd,  having  executed  the  deed  of  the 
21st  of  October,  1831,  and  having  received  the  composition  or  sum  of  10*.  in 
the  pound  upon  their  said  debt,  are  not  in  respect  of  the  said  debt  or  sum  of 
2024/.  15*.  2d.  due  to  them  from  Addy  &  Cullingworth,  entitled  to  retain 
and  apply  the  said  purchase  money  or  sum  arising  from  the  sale  of  the  estate 
comprised  in  the  indentures  of  the  10th  and  11th  days  of  March,  1831,  in  fur- 
ther reduction  of  the  said  debt ;  and  decree  the  defendants  to  pay  t0 
[#396]  the  plaintiff  the  clear  amount  of  such  purchase  money,  *and  interest 
thereon  at  4  per  cent,  from  the  time  when  the  same  was  received. 

On  a  consideration  of  the  costs  of  this  suit,  and  having  regard  to  the  many 
unfounded  charges  of  fraud  contained  in  the  bill,  which  make  the  plaintifl 
liable  to  considerable  costs,  and  also  to  the  defence  which  has  failed,  and  in 
respect  of  which  the  defendants  are  liable  to  considerable  costs,  it  appear8  to 
me  that  the  justice  of  the  case  will  be  best  answered  by  making  a  decree  to 
the  effect  I  have  stated,  without  giving  any  costs  to  either  side.(a) 

(a)  Note. — On  Ihe  subject  of  agreements  in  fraud  of  composition  deeds,  between  a  debtor  ■» 
his  creditor. ;  see  Child  v.  Danbridge,  2  Vern.  71,  (1688  ;)  Small  v.  Brack  ley,  2  Vern.  602,  (1W*  V 
Middleton  v.  Lord  Onslow,  1  P.  Wins.  678,  (1721 ;)  Spurret  r.  SpUler,  1  Atk.  105,  (1740 ;)  *"* 
Che*terfieldv.Jan*een,2  Vet.  sen.  156,  (1750;)  Smith  y.  Bromley,  Doug.  670,(1760;)  <""' 
Btantein  v.  Blache,  1  Cox,  287,  (1786  ;)  Cockehott  v.  Bennett,  2  T.  R.  763,  (1788 ;)  /<■**■»■  T' 
Duchaire,3  T.  R.  551,  (1790;)  Jackson  t.  Lomas,4T.  R.  166,  (1791 ;)  Cecil  t.  plaitt0*** 
Anstr.  202,  (1793 ;)  Holmer  v.  Viner,  1  Esp.  131,  (1794  ;)  Feisc  t.  Randall,  6  T.  R.  1*6,  (l7*5 ;} 
Butler  t.  Rhode;  Peace's  N.  P.  C.  238,  (1795  ;)  Eaetabrook  v.  Scott,  3  Ves.  456,  (1797 ;)  i** 
eett  v.  Gee,  3  Anstr.  910,  (1797  ;)  Stock  t.  Mawoon,  1  B.  &  P.  286,  (1798 ;)  Mawoon  ▼.  Stock, 
Vea.^01,  (1801  ;)  Leicester  t.  Rooe,  4  East,  372,  (1803  ;)  Jackman  v.  Mitchell,  13  Ve*  »• 
(1807 ;)  Ex  part*  Sadler,  15  Vea.  52,  (1808 ;)  Mackenzie  t.  Mackenzie,  16  Vea.  372,  (18^  J)  * 
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•Whittle  ».  Henning.  [*396| 

1840:  March  25. 

Executors  paid  some  interest  on  a  legacy,  and  about  nine  years  after  the  testator's  death  passed 
their  accounts  at  the  legacy  duty  office,  showing  a  considerable  residue :  Held,  that  the  legatee 
was  entitled  to  an  immediate  decree  for  payment  of  the  legacy,  without  first  taking  the  accounts 
of  the  testator's  estate. 

The  testator  died  in  1815  having  bequeathed  a  legacy  of  2000/.  to  his 
daughter  Ann.  From  his  death  some  payments  had  been  made  from  time  to 
time  by  the  executors  on  account  of  principal  and  interest  on  the  legacy,  and 
in  1824  the  executors  passed  their  accounts  at  the  Legacy  Duty  Office,  there- 
by showing  a  surplus  of  7000/.  or  thereabouts,  after  payment  of  the  debts  and 
legacies,  and  they  paid  the  legacy  duty  thereon. 

Mr.  Pemberton,  for  the  plaintiff,  asked  for  a  decree  for  immediate  payment 
of  the  legacy  bequeathed  to  the  testator's  daughter. 

Mr.  Treslove  and  Mr.  HcUlett,  contra,  contended  that  no  order  for  payment 
could  be  made  until  the  usual  accounts  of  the  testator's  estate  had  been  taken. 

The  Master  of  the  Rolls  thought  this  a  sufficient  admission  of  assets  to  pay 
the  remainder  of  the  legacy,  so  as  to  entitle  the  plaintiff,  a  trustee,  to  whom 
an  assignment  thereof  had  been  made,  to  an  immediate  decree  for  pay- 
ment of  the  legacy,  without  previously  taking  an  account  of  the  testator's 
estate. 


♦Wilson  v.  Mount.  [#397] 

1840:  March  26,  30. 

Bequest  of  a  pecuniary  legacy  to  A.  for  life* with  remainder  to  B.  for  life,  with  remainder  to  the 
children  of  A.  living  at  the  decea$e  of  the  survivor  of  A.  and  B.,  to  be  paid  at  twenty-one  with 
benefit  of  sanrivorehip  in  case  of  the  death  of  any  such  children  under  twenty-one,  with  a  gift 
over  to  X,  if  all  such  children  died  under  twenty-one,  A.  had  two  children  only,  who  attained 
twenty-one  and  died  in  A.'s  lifetime,  leaving  children :  Held,  that  the  gift  over  to  X.  took  effect. 

The  question  which  arose  on  this  petition  depended  on  the  construction 
of  the  will  of  Thomas  Fletcher,  which  contained  the  following  clause  : — 
<cAlsoI  give  unto  the  said  William  Mount,  John  March  and  Oliver  Comwell, 
the  further  sum  of  1000/.,  upon  trust  to  lay  out  and  invest  the  same  in  their 

parte  Crowe,  Mont  Bank,  app.  497,  ^1810  ;)  Wheelwright  v.  Jack  eon,  5  Taunton,  109,  (1813 ;) 
Payler  v.  Himersham,  4  M.  &  S.  433,(1815;)  Thomas  ▼.  Courtnay,  1  B.  &  Aid.  1,(1817;) 
Harrhy  ▼.  Wall,  1  B.  &.  Aid.  103,  (1817  ;)  Wood  v.  Roberts,  2  Stark.  4I7,J(1«18 ;)  WeUs  v.  Girl- 
ing, 4  Moore,  78,  (1819  ;)  Jackeon  v.  Davison,  4  B.  &  Aid.  691,  ^1821  ;)  Greenwood  ▼.  Lidbetter,  _ 
12  Price,  183,  (1823  ;)  Lewie  v.  Jones,  4B.&C.  506,  (1825  ;)  Knight  v.  Hunt,  3  Moore  &  P.  18, 
and  5  Bing.  432,  (1829  ;)  Britten  y.  Hughes,  5  Bing.  460,  and  3  Moore  &  P.  77,  (1829 ;)  Coleman 
v.  Waller,  3  Y.  &  Jer.  212,  (1829  ;)  Tuck  ▼.  Tooke,  9  Barn.  .&  ^C.  437,  and  12  Moore,  435, 
(1829  ;)  Duffy  v.  Orr,  1  CI.  &  F.  253  and  5  Bti.  620,  (1832;)  Lee  ▼.  Loekhart,  3  Myl  fc  Cr. 
302,  (1837.)    [Clarke  t.  White,  12  Peters  178.    Russell  t.  Rogers,  10  Wend.  473.] 
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names,  or  in  the  names  or  name  of  the  survivors  or  survivor  of  them,  in  the 
purchase  three  per  cent,  consolidated  bank  annuities,  and  to  pay  the  an- 
nuities, and  to  pay  the  interest  thereof,  as  the  same  shall  from  time  to  time 
become  payable,  unto  my  nephew  Harry  Mount,  or  permit  him  to  receive  the 
same  during  his  life ;  and  from  and  immediately  after  his  decease,  upon  trust 
to  pay  the  said  interest  unto  the  present  or  any  future  wife  of  the  said  Harry 
Mount,  or  permit  her  to  receive  the  same  during  her  life,  and  from  and  im- 
mediately after  the  respective  deceases  of  the  said  Harry  Mount  and  of  his 
said  present  or  future  wife,  upon  trust  to  pay,  assign,  transfer  and  divide  the 
said  1000/.,  or  the  stocks  or  securities  wherein  the  same  shall  be  laid  out  and 
invested,  unto  and  amongst  all  and  every  stick  child  or  children  of  the  said 
Harry  Mount  as  shall  be  living  at  the  time  of  the  decease  of  the  survivor 
of  them  the  said  Harry  Mount  and  of  such  present  or  future  wife  equally, 
share  and  share  alike,  and  in  case  there  shall  be  only  one  such  child,  then  the 
whole  to  such  only  child  to  and  for  his  or  her  own  use  and  benefit,  to  be  paid 
and  transferred  to  him,  her  or  them  respectively,  when  and  as  they  shall  se- 
verally attain  their  ages  of  twenty-one  years ;  and  in  case  of  the  death  of  any 

such  child  or  children  under  his,  her  or  their  age  or  ages  of  twenty-one 
[*398]    years,  his,  her  and  their  respective  part  and  parts  and  shares  shall  #go 

and  be  paid  to  his,  her  and  their  respective  brothers  and  sisters  equal, 
ly,  share  and  share  alike,  at  his,  her  or  their  age  or  ages  of  twenty-one  years- 
And  I  direct  that  the  annual  produce  of  the  part  and  share  of  each  of  such 
children  shall  be  in  the  mean  time  laid  out  and  applied  in  his,  her  or  their 
maintenance  and  education,  or  otherwise  for  his,  her  or  their  use  and  benefit 
at  the  discretion  of  my  said  trustees.    And  if  all  such  child  or  children 
shall  die  under  that  age,  then  from  and  after  the  decease  of  the  said  Harry 
Mount  and  the  decease  of  such  present  or  future  wife,  upon  trust  to  pay  and 
transfer  one  moiety  or  half  part  of  the  said  1000/.  or  the  stocks  or  securities 
wherein  the  same  shall  be  invested  and  plaaed  out  unto  my  said  nephew  Wil- 
liam Mount,  to  and  for  his  own  use  and  benefit,  and  to  pay  the  interest  of  the 
other  moiety  or  half  part  thereof,  as  the  same  shall  from  time  to  time  become 
payable  uuto  my  niece,  Mrs.  Jane  Meyrick,  wife  of  John  Francis  Meyriclr, 
Esq.,  during  her  life,  for  her  own  sole  and  separate  use  and  benefit ;  and  after 
her  decease  to  be  divided  amongst  the  children  of  the  said  Jane  Meyrick  in 
like  manner,  in  every  respect,  as  I  have  hereinafter  directed  with  respect,  to 
the  sum  of  1000/.  next  hereinafter  given  and  bequeathed  by  me  in  trust  for 
her  and  her  children  or  child." 

The  testator  then  gave  to  trustees  the  further  sum  of  1000/.,  upon  trust  to 
invest  and  pay  the  dividends  to  his  niece,  Mrs.  Jane  Meyrick,  for  her  sepa- 
rate use  for  life ;  and  he  proceeded  as  follows : — "  And  from  and  after  her 
decease,  I  give  the  said  1000/.  or  the  stocks  or  securities  wherein  the  same 
shall  be  invested,  and  also  the  moiety  of  the  said  1000/.  hereinbefore  lsst 
mentioned,  in  case  the  same  shall  in  the  event  hereinbefore  mentioned  be- 
come payable  or  transferable,  and  the  interest  thereof  respectively  *tn*o 
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and  amongst  all  and  evert/  her  children,  *to  be  equally  divided  [*399] 
amongst  them,  if  more  than  one,  share  and  share  alike,  and'  if  bin 
one  such  child,  then  to  such  only  child,  to  be  paid  and  transferred  to  him, 
her  or  them  respectively  when  and  as  they  shall  severally  attain  their  ages  of 
twenty-one  years,  in  case  the  said  Jane  Meyrick  shall  be  then  dead,  and  if 
not,  then  upon  her  decease ;  and  I  direct  that  the  interest  of  the  part  or  share 
of  each  such  child  or  children  shall  from  time  to  time,  as  the  same  shall  in 
the  discretion  of  my  said  trustees  amount  to  a  competent  sum,  be  laid  out 
and  invested  in  the  like  securities  to  accumulate  and  be  paid  or  transferred  to 
him,  her  or  them,  at  his,  her  and  their  said  age  or  ages  of  twenty-one  years ; 
and  in  case  of  the  death  of  any  such  child  or  children  under  the  age  of 
twenty-one  years,  his,  her  and  their  respective  parts  and  shares  shall  go  and 
be  paid  to  his,  her  and  their  respective  brothers  and  sisters  equally,  share  and 
share  alike;  and  if  all  such  children  shall  die  under  that  age,  then  from 
and  after  the  decease  of  the  said  Jane  Meyrick,  I  give  the  said  1000/.,  or  the 
stocks  or  securities  wherein  the  same  and  the  interest  thereof  shall  be  invest- 
ed, and  also  the  said  moiety  or  half -part  of  the  said  1000/.  before  given  to  the 
said  Mrs.  Jane  Meyrick  and  her  child  or  children  upon  the  event  of  the  death 
of  the  said  Harry  Mount  and  his  wife  and  children  as  hereinbefore  is  men- 
tioned, unto  my  said  nephew  William  Mount  and  my  said  nephew  Harry 
Mount,  equally  to  be  divided  between  them." 

Harry  Mount  had  two  children  only,  viz.  Prances,  who  attained  twenty- 
one  in  1811,  and  died  in  1834;  and  Charlotte,  who  attained  twenty-one  in 
1822,  and  died  in  1826.    They  both  left  issue. 

Harry  Mount  survived  his  wife,  and  died  a  widower  in  July,  1838  ; 
and  the  question  was  who  under  these  'circumstances,  was  now  en-    [*400] 
titled  to  the  first  mentioned  1000/. 

Mr.  Tinney  and  Mr.  James  Parker,  for  the  petitioners,  the  residuary  lega- 
tees, contended,  that  as  the  event  had  not  happened  on  which  the  gift  over 
was  to  take  effect,  viz.  as  all  the  children  did  not  die  under  twenty-one,  the 
gift  over  failed;  and  that  the  fund  was  now  undisposed  of  and  belonged  to 
the  residuary  legatees.  They  cited  Doe  v.  Brabant,{a)  Calthorpe  v. 
Gough,(b)  Doe  v.  Shippard.(c) 

Mr.  G.  Richards,  for  parties  representing  the  daughters,  contended  that 
under  the  general  intention  of  the  testator  they  were  entitled.  He  cited 
Hope  v.  Lord  Gifden,(d)  Mocatta  v.  Lindo.(e) 

Mr.  George  Turner  and  Mr.  Barlow,  for  the  representatives  of  William 
Mount  and  Thomas  Meyrick,  the  parties  entitled  under  the  gift  over,  con- 
tended that  the  gift  over  was  intended  to  take  effect  on  failure  of  the  previous 
*  gift  to  the  children  of  Harry  Mount.    That  the  case  was  like  Mackinnon  v. 
Sewell,(g)  which  was  a  gift  to  Caroline  for  life,  with  remainder  to  her  daugh- 

(«)  3  Bro.  C.  C.  393,  and  4  Terra  R.  706.         (6)  3  Bro.  C.  C  395,  n.,  and  4  Term  F.  707,  n. 

(c;  1  Doug.  75.  ;«0  6  Vei.  498. 

(O  9  Simons,  56.  ig)  5  Sim.  78,  and  2  Myl.  &  K.  909. 
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ter  Lydia  for  life,  if  she  should  survive  Caroline  and  live  to  attain  twenty- 
one,  and  if  not,  then  to  such  other  children  of  Caroline  as  should  be  living 
at  their  mother's  decease  and  should  attain  twenty-one ;  and  if  all  such  other 
children  should  die  under  twenty-one,  then  over.  Caroline  survived  all  her 
children,  but  one  had  attained  twenty-one ;  it  was  held,  nevertheless, 
[*401]  by  the  #7ice-Chancellor,  and  afterwards  by  the  Lord  Chancellor,  on 
appeal,  that  the  gift  over  took  effect. 

That  if  there  had  been  no  child,  the  gift  over  would  have  taken  effect, 
Aiton  v.  Brooks}(a)  they  also  cited  Oower  v.  Grosvenor,{b)  Laroche  v. 
Davis,{c)  Tawney  v.  Warded) 

The  Master  of  the  Rolls  : — I  cannot  decide  this  case  without  first 
looking  into  the  case  of  Mackinnon  v.  Sewell.  There  now  exists  a  state  of 
things  which  was  not  contemplated  by  the  testator  when  he  made  his  will, 
for  otherwise  he  would^  in  all  probability,  have  provided  for  the  children  of 
the  children,  and  would  have  used  proper  words  for  that  purpose.  He  has 
given  a  fund,  in  trust  to  pay  the  interest  to  Harry  Mount  for  life,  and  then  to 
his  wife  for  life,  and  after  the  death  of  the  survivor  to  transfer  the  10002. 
amongst  all  and  every  such  children  as  should  be  living  at  the  time  of  the 
decease  of  the  survivor  of  Harry  Mount  and  his  wife.  This  confines  the  gift 
to  such  children  as  should  be  living  at  the  death  of  the  survivor ;  for  in  case 
of  the  death  of  any  such  child  under  twenty-one,  his  share  is  to  be  paid  to 
his  brothers  and  sisters ;  Mr.  Richard's  clients  are  therefore  excluded ;  and  the 
question  which  remains  is,  whether  the  gift  over  in  the  event  of  all  such  chil- 
dren dying  under  twenty-one  takes  effect,  all  the  children  having,  in  fact,  at- 
tained twenty-one,  but  having  died  in  the  lifetime  of  their  father.  Are  the 
words  to  be  taken  according  to  their  strict  meaning  or  not  ? 

March  30. — The  Master  op  the  Rolls  : — Since  the  petition  was 
heard,  I  have  taken  an  opportunity  of  reading  the  case  of  Mac- 
[*402J  kinnon  v.  Sewetl,(e)  *and  it  appears  that  the  words  of  the  will  in  that 
case  are  ot  the  same  meaning  and  import  as  the  words  of  the  will  in 
this  case :  it  was,  indeed,  admitted  that  the  literal  meaning  of  the  words  is 
the  same  in  both  cases,  and  the  only  difference  suggested  was,  that  in  this 
case  the  gift  is  of  a  pecuniary  legacy,  Whilst  in  Mackinnon  v.  Sewell  the  gift 
was  of  a  residuary  estate ;  but  I  do  not  find  that  the  judgment  in  Mackinnon 
v.  Sewell  was  in  any  degree  founded  on  the  circumstance  that  the  gift  was 
residuary,  and  I  cannot  think  that  a  different  effect  and  operation  ought  to  be 
given  to  words  so  similar,  merely  on  the  ground  that  the  gift  is  not  resi- 
duary. 

I  am  therefore  of  opinion  that  the  case  of  Mackinnon  v.  Sewell  governs 
the  present,  and  that  upon  the  true  construction  of  the  will,  in  the  events 
which  have  happened,  the  gift  over,  as  to  one  moiety  in  favor  of  William 
Mount,  and  as  to  the  other  moiety  in  favor  of  Jane  Meyrick  and  her  children, 

<«)  7  Sim-  904.  (b)  5  Mad.  337.  (c)  3  Y.  &  Col.  613,  n. 

(*)  1  Bearan,  563.  («)  2  Myl.  &  K.  809.    [S.  C.  Coop.  SeL  Cat,  834.] 


CASES  IN  CHANCERY.  404 


1837.— Wiggins  t.  Ptppin. 


takes  effect,  and  consequently  that  the  prayer  of  this  petition  cannot  be  gran- 
ted.(a)[l] 


•Wiggins  v.  Peppin.  [*403] 

1837 :  December  19,  S3.    1839 :  June  24,  July  19. 

A  joint  and  several  answer  filed  for  two  persons,  by  a  solicitor  having  authority  from  one  only, 
will  not  be  ordered  to  be  taken  off  the  file  on  the  application  of  one  party  in  the  absence  of  the 
other. 

The  retainer  of  a  solicitor  need  not  be  in  writing,  but  if  he  neglects  taking  that  precaution,  and 
his  retainer  being  afterwards  questioned,  there  is  nothing  but  assertion  against  assertion,  he 
must  bear  the  costs  of  the  risk  he  thus  undertakes. 

A  motion  for  the  taxation  of  a  solicitor's  bill,  with  special  directions  to  disallow  the  costs  of  certain 
proceedings  alleged  to  have  been  improperly  taken  by  the  solicitor,  or  with  a  qualification  that 
the  taxation  was  to  be  of  the  costs  of  such  proceedings  only  as  had  been  properly  incurred,  re- 
fused as  such  objections  may  be  taken  advantage  of  uuder  the  common  order  for  a  taxation. 

A  bill  had  been  filed  to  w  hich  a  trustee  had  been  made  a  defendant ;  he 
died  before  answering  the  bill,  and  a  common  bill  of  revivor  was  thereupon 
filed  agaiust  his  executors,  William  Clarke  and  Lydia  Spriggs,  in  which  no 
accounts  were  prayed.  WM'am  Clarke  alone,  without  any  authority  from 
Lydia  Spriggs,  gave  directions  to  Messrs.  D.  and  A.,  solicitors,  to  do  what 
was  necessary  for  the  executors  in  the  suit. 

Some  time  afterwards  Lydia  Spriggs  and  William  Clarke  gave  a  retainer 
in  writing  to  another  solicitor,  Mr.  V.,  but  Messrs.  D.  and  A.,  acting  under 
the  previous  authority,  proceeded  to  enter  an  appearance  for  William  Clarke 
and  Lydia  Spriggs,  and  filed  their  joint  and  separate  answer,  without  oath  or 
signature. 

A  motion  was  now  made,  on  behalf  of  Lydia  Spriggs  alone,  to  take  off  the 
file  a  parchment  writing  purporting  to  be  the  joint  and  several  answer  of 
William  Clarke  and  Lydia  Spriggs. 

Mr.  P ember  ton  and  Mr.  G.  L.  Russell,  in  support  of  the  motion. 

Mr.  Bethell,  contra. 

'December  19  : — The  Master  op  the  Rolls  : — With  reference    [*404] 
to  William  Clarke,  who  has  answered  jointly  with  Lydia  Spriggs,  it 
is  necessary  to  consider  the  terms  of  the  order  proper  to  be  made. 

I  am,  however,  of  opinion  that  a  solicitor  has  not,  without  authority,  a  right 
to  enter  an  appearance  or  put  in  an  answer  for  an  individual. 

The  circumstances  of  this  case  are  really  extremely  simple :  [his  Lordship 
stated  the  above  circumstances.J 

A  considerable  time  after  William  Clarke  had  given  the  directions  to  Messrs. 

(0)  Extract  of  Order. — Pay  the  costs,  and  lot  one  moiety  of  the  residue  of  the  fond  be  transfer- 
red to  the  legal  personal  representative  of  William  Mount,  and  the  other  moiety  to  the  legal  per* 
sonal  representatives  of  Thomas  Meyrick. 

[1  ]  Vide  Nardine  v.  Greenfield,  7  Paige,  544.    McDonald  v.  Bryce,  2  Keen,  284. 
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D.  and  A.,  Lydia  Spriggs  and  William  Clarke  gave  a  retainer  in  writing  to 
Mr.  Y.,  another  solicitor,  to  attend  to  their  interests  in  this  cause ;  but  not- 
withstanding this  retainer  in  writing  given  to  another  solicitor,  Messrs.  D. 
and  A.,  acting  on  the  supposed  authority  which  they  had  received  from  Wil- 
liam Clarke,  the  brother,  proceeded  to  enter  an  appearance,  not  for  him  only, 
but  for  Lydia  Spriggs,  from  whom  they  had  no  direct  authority,  and  as  to 
the  supposed  authority  from  whom,  they  solely  trusted  to  William  Clarke. 
They  not  only  entered  an  appearance  for  her,  but  they  took  on  themselves  to 
file  a  joint  and  several  answer  for  her  and  William  Clarke. 

I  believe  it  has  been  decided  more  than  once,  that  it  is  not  necessary  that 
an  authority  given  to  a  solicitor  should  be  in  writing  ;(a)  further,  it  has  been 
said — that  it  is  the  duty  of  the  solicitor  to  take  care  that  he  has  sufficient 
evidence  of  the  authority ;  and  if  he  neglects  the  precaution  of  obtaining  it 
in  writing,  and  his  authority  is  afterwards  challenged,  he  will,  for 
[*405]  want  *of  written  evidence,  be  treated  as  if  he  had  no  authority  at 
all ;  I  think  the  cases  go  to  that  length. 

Then  how  is  it  in  this  case?  The  solicitors  have  no  authority  whatever, 
they  never  had  any  communication  with  this  lady,  and  they  have  trusted 
wholly  to  her  brother.  She  denies  that  she  ever  gave  any  such  authority, 
and  has  given  a  retainer  iu  writing  to  another  solicitor ;  Messrs.  D.  and  A., 
in  consequence  of  not  using  proper  precaution,  have  filed  an  answer  and  have 
incurred  expenses  without  any  authority  from  her. 

Then  comes  the  question,  whether  a  solicitor  has  a  right,  without  any  au- 
thority from  or  communication  with  the  party,  to  appear  for  him  iu  the  cause, 
to  take  upon  himself  to  say  that  an  answer  without  oath  or  signature  maybe 
safely  put  in,  and  accordingly  to  put  in  such  answer.  It  would*  I  think,  be 
very  improper  to  afford  any  countenance  to  such  a  proceeding. 

I  have  no  doubt  on  the  merits  of  this  case,  but  I  shall  consider  the  terms 
of  the  order,  so  far  as  respects  the  interest  of  William  Clarke.  I  desire,  for 
my  own  satisfaction,  to  look  into  the  authorities  that  bear  on  this  subject. 


December  22: — The  Master  op  the  Rolls: — I  have  looked  at  the 
authorities,  and  they  entirely  bear  out  the  opinion  I  expressed  the  other 
day,  that  if  an  authority  be  not  given  in  writing,  and  the  authority  is  denied, 
and  there  is  nothing  but  assertion  against  assertion,  the  solicitor  must  bear 

the  costs  of  the  risk  he  thus  undertakes  ;(6)  at  the  same  time  there 
[*406]    may  be  Subsequent  conduct,  from  which  an  acquiescence  may  be 

inferred,  and  that  will  make  a  difference.fi]    There  is  nothing  « 

(a)  Lard  v  Kellett,  2  My!.  6l  K.  1.        (*)  See  Wright  v.  CmstU,  3  Mer.  12. 

[1]  In  a  previous  case,  Lord  Langdale,  M.  R.,  Mid:  "  AcconJing  to  the  strict  practice,  there 
ought  to  be  a  warrant  in  writing  to  authorise  the  solicitor  to  commence  proceeding*  i  *  i****6" 
times,  however,  dispensed  with,  at  the  peril  of  the  solicitor ;  had  the  party  here  acoaieioed',  it 
would  be  another  question."  Tabbernor  v.  Tabbermr,  2  Keen,  680.  "  As  a  general  role,  when  a  i"1 
is  commenced  or  defended,  or  any  other  proceedings  is  bad  therein,  by  one  of  the  regularfy  ^c#fl#a 
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that  description  here,  and  if  tins  motion  had  been  regularly  brought  on,  I 
should  have  no  doubt  as  to  the  order  to  be  made,  to  take  off  the  file  a  parch- 
ment writing  purporting  to  be  the  joint  and  several  answer  of  William  Clarke 
and  Lydia  Spriggs  ;[1]  it  is  impossible,  however,  to  do  that  in  the  absence 
of  William  Clarke,  and  William  Clarke  not  being  served  in  the  regular  way, 
I  am  afraid  I  cannot,  in  the  present  state  of  things,  make  any  order ;  I  can* 
not  in  his  absence  do  that  which  I  am  asked  to  do. 


Lydia  Spriggs  subsequently  discharged  Mr.  Y.  and  retained  Messrs.  D.  and 
A.  in  the  suit ;  the  motion  was  not  therefore  prosecuted.  Mr.  V.  having  de- 
livered his  bill  of  costs  to  Lydia  Spriggs  for  these  proceedings,  amounting  to 
88/.,  commenced  an  action  for  the  amount,  and  arrested  her. 

A  motion  was  afterwards  made  on  her  behalf  before  the  Lord  Chancellor, 
to  restrain  proceedings  in  the  action.  His  Lordship,  however,  refused  the 
application. 

June  24 : — It  was  now  moved,  before  the  Master  of  the  Rolls,  on  behalf  of  the 
defendant,  Lydia  Spriggs,Mhat  it  might  be  referred  to  one  of  the  Masters  of  this 
court  to  tax  the  bill  of  costs  amounting  to  88/.  2s.  9rf.,  delivered  by  Mr.  V.  to 
her,  other  than  and  except  the  costs  of  certain  proceedings  mentioned  in  the 
notice  of  motion,  which  it  was  prayed  might  be  wholly  disallowed ;  or  other- 
wise that  the  Master  might  tax  the  costs  of  all  the  proceedings 
which  had  been  properly  taken  on  behalf  of  the  'defendant,  Lydia  [*407] 
Spriggs,  and  that  Mr.  Y.  might  be  restrained  from  all  proceedings  in 
the  action  at  law  brought  by  him  against  Lydia  Spriggs. 

Mr.  Bethel^  in  support  of  the  motion,  contended,  that  this  lady,  ought  to 
be  relieved  from  the  costs  of  a  proceeding  quite  unwarranted,  which,  from 

solicitors,  it-is  not  the  practice  of  the  court  to  iuquire  into  his  authority  to  appear  for  his  supposed 
client  Bnt  if  the  party  for  whom  such  solicitor  appears,  or  assumes  to  act,  denies  his  authority, 
and  applies  to  the  court  for  relief  before  the  adverse  party  has  acquired  any  rights,  or  suffered  any 
prejudice  in  consequence  of  the  acts  of  the  solicitor,  the  court  may  correct  the  proceeding,  and 
may  compel  the  solicitor,  who  has  assumed  to  act  without  authority,  to  pay  the  costs  to  which  the 
parties  have  been  subjected  in  consequence  of  his  improper  interference.  In  cases,  however, 
where  the  adverse  party  has  acquired  rights,  or  been  subjected  to  costs,  by  proceedings  in  the  name 
of  a  party,  who  afterwards  denies  the  authority  of  the  attorney  or  solicitor  who  has  thus  proceeded, 
the  courts  are  in  the  habit  of  permitting  the  proceedings  to  stand,  where  the  solicitor  or  attorney 
is  a  responsible  man ;  and  leaving  the  party  injured  by  such  unauthorized  proceedings  in  his  name, 
to  seek  his  redress  against  such  solicitor  or  attorney,  by  a  summary  application  to  the  court,  or 
otherwise."  Walworth,  Ch.,  The  American  Int.  Co.  v.  Oakley,  9  Paige,  498.  This  case  is  cited 
2  Keen,  680,  n.  1.  It  was  thought  advisable  to  introduce  a  fuller  statement  in  this  place.  The 
fact  that  a  party  ,-~-knowing  that  his  name  has,  without  authority,  been  introduced  as  plaintiff  by 
the  solicitor  of  some  of  the  other  plaintiffs  in  a  suit, — does  not  take  any  active  steps  to  have  his 
name  expunged  from  the  record,  is  not,  as  between  that  party  and  the  solicitor,  equivalent  to  a  re- 
tainer, or  an  adoption  of  the  latter  as  his  solicitor.  Hail  v.  Lavcr,  1  Hare,  571.  A  party  to  a 
cause,  for  whose  benefit,  in  common  with  others,  the  cause  has  been  prosecuted,  cannot  avail  him* 
setf  of  the  benefit  resulting  from  the  suit  discharged  of  the  expenses  of  it,  although  he  might  hare 
been  made  a  party  without  his  authority.    Ibid. 

[I]  As  to  taking  answer  off  the  file,  see  further  Deniion  y.  Baeeford,  7  Paige,  373, 

Vol.  II.  32 
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the  commencement,  it  must  have  been  apparent  would  terminate  unsuccess- 
fully, and  from  which  she  could  not  by  possibility  have  derived  any  benefit. 
Mr.  Ptmberton  and  Mr.  O.  L.  Russell^  contra,  contended  that  the  retainer 
having  been  proved,  Lydia  Spriggs  was  entitled  to  the  common  order  for 
taxation  only ;  that  no  special  directions  could  now  be  given  to  the  Master 
to  proceed  in  any  other  than  the  ordinary  mode  in  the  taxation  of  the  bill 
of  costs;  and  that  under  the  common  order,  the  Master  would  take  notice  of 
all  objections. 


July  19. — The  Master  or  the  Rolls  : — Lydia  Spriggs  having  re- 
tained and  employed  Mr.  V.  as  her  solicitor,  and  Mr.  V.  having  deliver  d 
his  bill  of  costs,  she  is  entitled  to  the  common  order  for  taxation  of  the  bill, 
on  the  usual  terms.  The  question  is,  whether  she  is  entitled  to  any  other  or 
different  order. 

Lydia  Spriggs  and  her  brother,  a  Mr.  Clarke,  were  defendants  to  a  bill  of 
revivor :  Mr.  Clarke,  as  Lydia  Spriggs  has  sworn,  without  her  authority,  em- 
ployed Messrs.  D.  and  A.,  as  solicitors,  to  act  for  both  ;  and  those  gentlemen, 
thereupon  appeared  and  put  in  an  answer  for  both,  without  oath  or  signature. 
Lydia  Spriggs,  however,  thought  fit,  or  was  induced,  not  to  acquiesce 
[*408]  in  that  proceeding ;  and  on  the  suggestion,  as  it  seems,  of  Mr.  #Shut- 
tleworth,  she  retained  and  appointed  Mr.  V.  to  act  for  her ;  he  did  so, 
and  adopted  proceedings  on  her  behalf,  to  have  the  answer  put  in  for  herself 
and  her  brother  taken  off  the  file.  Before  these  proceedings  were  brought  to  a 
close,  she  dismissed  Mr.  V.,  and  thought  fit,  or  was  induced,  to  employ  the 
solicitors  who  were  first  engaged  on  her  behalf  by  her  brother. 

Mr.  V.'s  bill  was  incurred  in  these  proceedings,  and  she  now  desires  that 
the  reference  for  taxation  may  be  accompanied  by  a  disallowance  of  the 
greatest  part  of  the  bill,  or  by  a  qualification,  that  the  taxation  is  to  be  of  the 
costs  of  such  proceedings  only  as  have  been  properly  incurred. 

It  appears,  from  the  facts  stated  in  the  affidavit,  that  the  ease  of  Lydia 
Spriggs  is  a  very  unfortunate  one :  she  has  been  led  into  an  expense  which 
turns  out  to  be  entirely  useless,  and  was  probably  led  into  it  by  the  competition 
of  two  solicitors,  who,  after  all  that  has  passed,  would  have  done  w«  11  to  tun** 
their  endeavors  to  save  her  harmless ;  but  the  case  is  clear  that  she  retained 
Mr.  V.,  and  by  two  affidavits,  one  made  in  July  and  the  other  in  November, 
last,  she  recognizes  the  retainer,  and  insists  upon  his  being  her  solicitor ;  &*ia 
when  he  has  thus  acted  under  her  authority,  thus  solemnly  recognized  ana 
confirmed,  and  in  the  absence  of  any  fraud,  the  question  is,  whether  there 
ought  to  be  any  special  direction  or  qualification  in  the  order  for  taxation? 
and  I  think  that  there  ought  not.(a)[l] 

(a)  An  appeal  was  presented  to  the  Lord  Chancellor,  who,  having  ascertained  the  practice  1* 
that  the  Marten,  under  the  common  order  for  taxation  would  take  into  their  consideration  the 
jections  here  complained  ef,  affirmed  the  order  of  the  Master  of  the  Roll*.  _ 

[1]  Vide  In  the  matter  of  Rice,  2  Keen,  181.    Jonee  ▼.  Jamee,  id.  184.    S.  C.  1  B«i?'  *  ' 
RuueU  v.  Buchanan,  9  Sim.  167. 
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•Johnson  v.  Woods.  [*409] 

1840 :  February  26,  29. 

A  testator  grave  his  real  and  personal  estate  to  trustees,  upon  trust  with  all  convenient  speed  to  con- 
vert into  money ;  and  he  directed  them,  at  the  end  of  twelve  months  after  his  decease,  to  invest 
the  sum  of  6002.  out  of  his  personal  eotate,  in  trust  lor  a  charity  ;  he  also  directed  them  at  the 
end  of  twelve  months  after  his  decease,  (oil  hi*  property  being  pergonal,)  to  lay  out  the  residue 
for  other  charities.  The  realty  was  sold :  Held,  that  the  600/.  was  not  payable  ont  of  pure  per- 
sonalty, but  out  of  the  mixed  fund :  and  that  this  gift,  and  the  gift  of  the  residue  were  rendered 
void  by  the  mortmain  act,  in  the  proportion  which  the  realty  bore  to  the  personalty ;  Held  also, 
that  the  realty  was  not  converted  to  alt  intents,  so  as  to  entitle  the  next  of  kin  to  the  fund  re- 
leased in  consequence  of  the  invalidity  of  the  gift  of  the  real  estate  to  charity. 

The  testator  in  this  cause,  by  his  will,  dated  id  1832,  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  whatsoever  and  wheresoever  to  the 
defendant  Woods  and  two  other  trustees,  upon  trust,  with  all  convenient  speed 
after  his  death,  to  dispose  of  all  his  freehold  and  leasehold  estates  and  pre- 
mises, with  the  appurtenances ;  and  also  to  sell  and  convert  into  money,  except 
as  was  thereinafter  excepted,  all  such  part  6f  his  personal  estate  and  effects  as 
should  not  consist  of  money ;  and  he  directed  his  executors  to  stand  and  be 
possessed  of  and  hold  the  moneys  to  arise  or  be  gotten  by  the  means  afore- 
said or  otherwise  under  or  by  virtue  of  that  his  will,  in  trust  in  the  first  place 
to  satisfy  his  debts,  funeral  and  testamentary  expenses,  and  certain  legacies ; 
and  he  directed  that  his  trustees  c(  should,  at  the  end  of  twelve  months  next 
after  his  decease,  invest  the  sum  of  60W.  out  of  his  personal  estate  in  the 
purchase  of  parliamentary  stocks  or  funds  of  Great  Britain,  or  upon  real  or 
other  security,  at  interest,  with  full  power  to  vary  or  change  the  same  funds 
and  securities,  at  their  discretion,  for  the  general  good  and  benefit,  but  with- 
out impeachment  of  waste,  upon  the  trusts  thereinafter  mentioned,  that  is  to 
say,  in  trust  to  pay  the  interest,  dividends,  and  other  proceeds  of  the  funds 
and  securities  upon  which  the  said  sum  of  600/. "should  be  so  invested,  <fcc., 
unto  his  wife  for  her  life,  or  during  her  widowhood,  and  at  the  death 
or  'marriage  again  of  his  wife,  itl  trust  to  pay,  assign  transfer,  and  [*410] 
assure  the  said  sum  of  600/.  and  the  funds  and  securities  whereupon 
the  same  might  be  placed  or  invested"  unto  certain  trustees,  upon  trust  "  to 
pay  the  income  thereof  unto  the  minister  for  the  time  being  of  the  dissenting 
chapel  at  Rainford,  so  long  as  he  should  preach  agreeable  to  the  thirty-nine 
articles  of  the  Church  of  England,  and  teach  the  Assembly's  catechism ;"  in 
default  thereof  he  directed  the  trustee  to  expend  the  income  of  the  funds  in 
the  purchase  of  linen  and  woollen  cloth  for  the  poor  of  Rainford.  And  he 
also  directed  that  his  trustees  should,  at  the  end  of  twelve  months  tiext  after 
his  decease,  all  his  property  being  personal,  pay,  lay  out,  and  expend,  invest, 
and  dispose  of  all  the  rest,  residue,  and  remainder  of  his  personal  estate  and 
effects  whatsoever  (save  and  except  what  was  thereinbefore  mentioned  and 
disposed  of)  into  two  equal  moieties  or  shares,  and  invest  one  moiety  in  the 
parliamentary  stocks  or  funds  of  Great  Britain,  or  upon  real  or  other  security 
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at  interest,  with  full  power  to  vary  the  same,  in  trust  to  pay  one  equal  half 
part  of  the  residue  as  aforesaid  unto  certain  trustees,  in  trust  to  lay  out  the 
income  thereof  in  the  purchase  of  good  and  sufficient  and  warm  bed-clothing, 
in  quilts,  blankets,  and  sheets,  and  distribute  the  same  amongst  the  poor  of 
Raiuford.  The  testator  then  "  directed  his  trustees  to  invest  the  other  moiety 
or  share  of  the  rest  and  residue  in  parliamentary  funds,  or  upon  real  or  other 
securities,  and  assign  the  same  to  trustees ;  and  he  directed  the  income  there- 
of to  be  paid  into  the  proper  funds  of  the  Foreign  Missionary  Society." 

The  testator  died  shortly  after  making  his  will,  and  all  his  estate,  whether 
real  or  personal,  not  consisting  of  money,  had  been  since  converted  into 

money. 
[*411]  #The  bill,  which  was  filed  by  some  of  the  next  of  kin  of  the  testa- 
tor, prayed  a  declaration,  that  the  gift  of  6001.  and  of  the  residue  was 
void :— that  the  real  estate  of  the  testator  had  been  converted  into  personalty 
by  his  will,  and  was  distributable  among  the  testator's  next  of  kin,  and  for 
the  usual  accounts. 

Accounts  and  inquiries  were  directed  at  the  original  hearing,  and  the  cause 
coming  on  for  further  directions  upon  the  Marter's  report, 

Mr.  Kindersley  and  Mr.  Walker,  for  the  plaintiffs,  contended,  that  the 
gifts  to  charity  were  void  under  the  mortmain  act,  as  regarded  the  real  es- 
tate ;  that  there  was  a  conversion  of  the  real  estate  into  personalty,  and  that 
the  next  of  kin  were  entitled  to  the  portion  released  by  the  invalidity  of  the 
gift  to  charity.  They  cited  as  to  the  costs  Roberts  v.  Walker,(a)  and  as  to 
conversion  Durour  v.  Motteux,(b)  Green  v.  Jackson,(c)  Phillips  v.  Phil- 
lipsj(d)  Amphlett  v.  Parke.(e)  * 

Mr.  Treslove  and  Mr.  S.  Sharpe,  for  the  widow,  cited  Mallabar  v.  Mal- 
labar.(g) 

Mr.  Tinney  and  Mr.  Keene,  for  the  other  next  of  kin. 

Mr.  O.  Richards,  for  the  heir  at  law,  coutended  that  the  conversion  was 
limited  to  the  purposes  for  which  the  realty,  when  converted,  was  intended 
to  be  applied ;  that  by  the  failure  of  those  purposes,  the  apportioned  part  ot 
the  realty  belonged  to  the  heir  at  law ;  Ackroyd  y.  SmithsonSJi)  As  to 
costs  he  cited  Paice  v.  The  Archbishop  of  Canterbury, {i)  Booth  v.  Bto*' 

delink) 
|#412]        *Mr.  Spence  *nd  Mr.  Chapman,  for  the  legatees  of  60QJ;i  coo- 
tended  that  the  gift  was  perfectly  valid,  as  the  testator  had  directed 
it  to  be  invested  "  out  of  his  personal  estate,"    They  cited  Dixon  v.  D*v 
son.(l) 

Mr.  Wray,  for  the  Attorney  General. 

Mr.  Ellis,  for  the  trustees  of  the  Rainford  Chapel. 

(a)  1  Row.  &  Myl.  752.  (*)  1  Ves.  sen.  320.  (c)  2  Rum.  &  Myl.  »*& 

(d)  1  Myl.  &  K.  649.  (e)  2  Rum.  &.  Myl.  221.  (g)  Ca  Temp.  Talbot,  78. 

(A)  1  B.  C.  C.  503.  (t)  14  Vw.  364,  and  1  Ruaf.  &  Myl.  759,  d. 

(*)  1  M*r.  193.  v2)  2  8.  &  St  327. 
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Mr.  Pemberton  and  Mr.  Blower,  for  the  London  Missionary  Society. 

Mr.  Romillt/,  for  the  executors. 

Mr.  Kinder sley,  in  reply. 

The  Master  of  the  Rolls  : — In  this  case,  as  in  all  other  cases  of  the 
like  kind,  the  difficulty  is  to  apply  a  general  rule  to  a  particular  case. 

I  apprehend  it  to  be  clearly  settled,  that  where  a  testator  devises  land  to  be 
sold,  and  directs  the  produce  of  the  sale  to  be  applied  to  purposes  which  do 
not  exhaust  the  whole'beneficial  interest,  the  interest  which  is  not  exhausted 
belongs  to  the  heir.  Moreover,  it  is  a  rule,  that  the  heir  is  not  to  be  excluded  by 
the  fact  of  an  actual  conversion  of  the  real  estate  into  money,  but  only  by  the 
disposition  which  the  testator  has  made  of  (he  money  which  constitutes  the 
unexhausted  beneficial  interest.  So  where  a  testator,  having  devised  his  real 
estate  to  be  sold,  has  mixed  the  produce  with  the  personal  estate,  and  has 
given  the  combined  fund  for  purposes  which  do  not  exhaust  the  whole  bene- 
ficial interest,  in  that  case,  again,  so  much  of  the  fund  remaining  un- 
disposed of  or  unexhausted,  as  consists  of  the  produce  #of  the  real  [*413] 
estate,  belongs  to  the  heir, — in  other  words,  as  was  said  by  Lord 
Roslyn,  where  the  court  has  no  direction  from  the  testator  how  the  money 
arising  from  any  part  of  his  real  estate  shall  go,  it  rests  with  the  heir  at  law ; 
the  consequqpce  is,  that  in  every  case  of  this  kind  the  court  must  look  to  the 
disposition  which  the  testator  has  made  by  his  will,  of  the  unexhausted  in- 
terest arising  from  his  real  estate.f  1  j 

It  is  undoubtedly  practicable  for  a  testator  to  say  that  his  real  estate  shall 
be  sold,  and  that  the  produce  shall  go  to  such  persons  as  by  law  are  entitled 
to  his  personal  estate ;  not  only  may  a  testator  say  that  directly,  but  he  may 
use  expressions  in  his  will  which,  without  directly  stating  it,  lead  to  the  same 
conclusion.  When,  therefore,  it  can  be  ascertained  that  the  testator  intended 
that  the  produce  of  his  real  estate  should,  to  all  intents  and  purposes,  be  treated 
as  personal  estate  possessed  by  him  at  the  time  of  his  death,  so  as  to  devolve 
upon  the  persons  entitled  to  his  personal  estate,  the  court  will  give  effect  to 
that  intention ;  and  in  all  cases  of  this  description,  the  question  is,  whether 
that  intention  is  directly  expressed,  or  must  be  necessarily  inferred  from  the 
words  used  in  the  will. 

In  the  present  case  the  testator  has  made  one  common  fund,  consisting  of 
the  produce  of  the  real  estate,  the  leaseholds,  and  all  the  other  moneys  which 
the  executors  might  get  in  under  the  authority  of  the  will.  They  are  to  hold, 
after  satisfying  certain  previous  trusts,  "  upon  further  trust  that  they  do  and 

(1]  Upon  the  principles  of  equitable  conversion,  the  proceeds  of  real  estate  directed  by  the  testa- 
tor to  be  sold,  are  only  considered  as  converted  into  personalty  for  the  purposes  of  the  will ;  and  if 
any  estate  or  interest  in  the  fund  arising  from  the  sale  is  not  legally  and  effectually  disposed  of  by 
the  will,  there  is  a  resulting  trust,  as  to  such  estate  or  interest,  in  favor  of  the  heir  at  law.  Wood 
v.  Gmk,  7  Paige,  473.  See  further  the  next  note.  2  Sim.  &  Stu.  194,  n.  1.  Watton  v.  Hmyeo,  5 
Myl.  &  Cr.  125.  Hereford  v.  Rav4ttkiU,  1  Beav.  481.  Houghton  v.  Houghton,  11  Sim.  491. 
Wright  v.  Truototo  of  Mcthodit  Episcopal  Church,  1  Hoff  Ch.  Rep.  331. 
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shall,  at  the  end  of  twelve  months  next  after  his  decease,  (all  his  property  be- 
ing personal,)  pay,  layout,  expend,  and  invest,  and  dispose  of  all  the  rest,  resi- 
due, and  remainder  of  his  personal  estate  and  effects  whatsoever/'  upon  certain 

charitable  purposes,  which  he  mentions. 
[*414]        #These  charitable  purposes  fail,  so  far  as  the  fund  arises  from  the 

real  estate,  or  from  any  other  part  of  the  testator's  property  than  the 
pure  personalty ;  the  charitable  purposes  failing,  there  is,  therefore,  no  dispo- 
sition of  that  part  of  the  residue,  which,  by  direct  words,  takes  it  from  the 
heir;  and  the  question  then  is,  whether  there  are  any  expressions  which  hare 
the  effect  of  making  the  whole  fund,  or  the  whole  of  the  testator's  real  and 
personal  property,  personal  estate  at  the  time  of  his  death,  so  as  to  exclude  the 
heir.  I  think  it  evident  that  the  testator  himself  calls  it <c  personal  estate," 
not  for  the  purpose  of  adding  it  to  any  personal  estate  otherwise  disposed  of 
by  his  will,  but  merely  for  the  purposes  of  distribution  amongst  the  several 
charities,  he  considering,  as  he  expresses  it,  his  property  as  being  personal  at 
a  certain  time  when  the  sales  have  been  effected,  namely,  twelve  months  after 
his  decease.  Am  I  then  really  to  consider  this  mode  of  mentioning  the  mixed 
fund  as  "personal  estate,'*  as  amounting  to  a  direction  in  the  will,  that  the 
real  estate  should  be  sold,  and  the  moneys  to  arise  by  the  sale  should  be  treated 
and  considered  as  a  part  of  the  testator's  personal  estate?  I  am, of  opinion, 
that  I  cannot  consider  the  words  "  personal  estate,"  which  occur  in  two 
places  in  his  will,  as  words  which  lead  to  the  conclusion  that  the  testator  in- 
tended his  whole  property  to  be  treated  as  personalty  at  the  time  of  his  death 
so  as  to  go  to  the  persons  who  would  be  entitled  to  the  undisposed  of  personal 
estate.  It  is  clear  it  was  his  intention,  and  his  wish  to  have  his  real  estate 
converted  into  personal  estate,  in  order  merely  to  have  it  applied  to  the  pur- 
poses of  bis  will,  and  which  purposes,  so  far  as  they  are  charitable  and  affect 
the  real  estate,  fail.  1  am  of  opinion,  therefore,  that  the  heir  is  entitled  to  so 
much  of  the  residue  of  the  mixed  fund  as  has  arisen  from  the  sale  of  the  real 

estate.[l] 
[*415]        'Another  question  has  been  raised  with  respect  to  the  legacy  of 

600/.,  which  the  testator  directed  his  trustees  to  invest,  at  the  end  of 
ttirelve  months  next  after  his  decease,  "  out  of  his  personal  estate."    In  *  suth 

[1]  So,  in  a  later  case,  iu  which  a  testator  created  a  nixed  fund,  one  object  of  which  fattedt  I*1* 
Langdale,  M.  R.,  said:  "  The  real  estate  is  by  the  will  directed  to  be  converted  into  money,  t.  '• 
into  personal  estate,  for  the  purposes  of  the  will ;  the  testator  thereby  determined  the  quality  of  the 
property  which  the  legatees  were  to  take  ;  but  he  has  expressed  no  intention  to  convert  it  for  **? 
purposes,  other  than  those  mentioned  in  the  will ;  and  to  the  extent  to  which  those  expressed  pur- 
poses have  failed ;  that  is,  as  to  any  part  of  the  property  in  respect  of  which  no  intention  sf  the 
testator  is  expressed,  the  law  is  to  determine  to  whom  it  belongs ;  and  the  two  sorts  of  etutsbsjqff 
Mended,  eaeh  contributing,  in  proportion,  to  fulfil  the  purposes  which  can  be  accomplished,  the 
share  of  residue  which  has  lapsed  must  be  deemed  to  consist  of  proportionate  parts  of  toe  two  sort* 
of  estate ;  and  that  being  so,  the  proportion  of  the  lapsed  share  of  residue  which  constat*  of  the  pro- 
duce of  real  estate,  having  been  directed  to  be  converted  for  a  purpose  which  is  disappointed'  be- 
longs to  the  heir."    Salt  v.  Ckattawy,  3  Beav.  576,  578. 
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sequent  part  of  his  will,  the  testator  again  mentions  all  his  property  as  being 
personal  at  the  end  of  twelve  months  after  his  decease.  1  think  that  the  ex- 
pression "out  of  my  personal  estate"  means  out  of  the  common  mass  of  his 
property  at  the  end  of  twelve  months,  composed  of  pure  personalty,  and  the 
converted  realty,  and  that  the  legacy  of  600/.  must  be  considered  as  payable 
out  of  the  mixed  fund ;  the  consequence  is,  that  this  charitable  legacy  will 
fail  in  the  same  proportion  as  the  other  charitable  gifts.[l] 

With  respect  to  the  costs,  it  is  the  usual  course  to  direct  the  different  parts 
of  the  fund  to  bear,  pro  rata,  the  costs  of  the  suit. 


Levy  v.  Pendergrass. 

1840:  February  Si. 

By  the  general  turnpike  act,  the  trustee!  are  empowered  to  let  the  toll*  by  auction ;  but  amount 
other  provisions  to  prevent  undue  preference,  a  minute  glass  is  to  be  turned  thrice  after  each 
bidding ;  and  it  declares,  that  if  no  other  person  bids,  the  last  bidder  is  to  be  the  farmer  or  renter. 
Trustees  under  this  act  put  tip  tolls  subject  to  other  conditions,  one  of  which  was,  that  unless  there 
should  be  three  biddings  there  should  be  no  letting,  unless  the  trustees  thought  proper  to  take  loss 
than  three  biddings,  and  that  the  trustees  should  have  a  reserved  bidding.  There  was  one  bid- 
ding only,  which  was  made  by  the  plaintiff;  whereupon  the  trustees  declared,  that  if  there  was 
no  advance,  they  should  be  obliged  to  make  a  reserved  bidding.  The  minute  glass  was  turned 
thrice,  and  there  was  no  further  bidding.  The  plaintiff  insisted  that  under  the  express  terms  of 
the  act,  he  was  the  purchaser,  and  he  filed  his  bill  for  a  specific  performance  ;  Held,  that  he  was 
not  entitled  to  relief,  and  the  bill  was  dismissed,  but  without  costs. 

Under  the  general  turnpike  act,  3  G.  4,  c.  126,  s.  55,  the  trustees  and 
commissioners  of  turnpike  roads  are  empowered  to  let  the  tolls ;  and 
it  enacts,  that  'whenever  any  tolls  shall  be  let  under  the  powers  given  [*416] 
by  that  or  any  other  act  of  Parliament,  the  directions  following  shall 
be  observed :  the  trustees  are  to  give  public  notice,  and  advertise  certain  par- 
ticulars as  to  the  intended  sale ;  "and  to  prevent  fraud,  or  any  undue  prefer- 
ence in  letting  thereof,"  they  are  to  provide  a  minute  glass,  and  immediately 
after  every  bidding  the  glass  shall  be  turned,  and  as  soon  as  the  sand  is  run 
out  it  shall  be  turned  again,  and  so  for  three  times,  unless  some  other  bidding 
intervenes ;  and  if  no  other  person  shall  bid  until  the  sand  shall  have  run 
through  the  glass  three  times,  the  last  bidder  shall  be  the  farmer  or  renter  of 
the  said  tolls. 

The  tolls  for  one  year  of  the  gates  near  Hereford  were  put  up  for  sale  by 
auction  on  the  1st  of  June,  1836. 

Previously  to  their  being  put  up,  certain  conditions  for  the  letting  the  tolls 
were  produced,  and  read  aloud  by  the  elerk  of  the  trustees  to  the  persons  then 
present,  and  one  of  such  conditions  was,  that  unless  there  should  be  three  or 
more  biddings  there  should  be  no  letting,  unless  the  trustees  present  thought 

[  I  ]  As  to  gifts  void  by  the  statute  of  mortmain,  see  further,  Baker  v.  Sutton,  1  Keen,  994.  Au 
tornty  General  v.  AehUmd,  1  Ruse.  &  M.  943. 
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proper  to  take  less  than  three  biddings.  Another  of  the  conditions  was  partly 
as  follows : — the  trustees  reserve  to  themselves  the  liberty  of  bidding  once  for 
the  said  tolls,  &c,  by  Mr.  Bell,  their  clerk. 

The  plaintiff  attended  the  sale,  the  tolls  were  put  up  at  5274/.,  and  the 
plaintiff  bid  25A  upon  this  sum.  No  other  person  appearing  to  bid  more  for 
the  tolls,  the  defendant,  Mr.  Pendergrass,  who  was  a  trustee  and  chairman  on 
the  occasion,  repeatedly  told  the  plaintiff  that  if  there  was  no  advance  on  ihe 
said  bidding,  he  should  be  obliged  to  make  a  reserved  bidding.  The 
[*417]  *minute  glass  was  turned  thrice  without  any  other  bidding  haviug 
been  made  for  the  tolls.  The  commissioners  insisted  that  this  was 
no  sale,  and  afterwards  let  the  tolls  for  a  year  to  the  defendant  Bennett  for 
595U 

The  plaintiff,  after  some  correspondence,  filed  hjs  bill  on  the  29th  of  Sep- 
tember, 1836,  against  Mr.  Pendergrass  the  trustee,  and  Bennett  the  lessee,  for 
the  specific  performance  of  the  agreement :  for  an  account  of  the  tolls  collect- 
ed by  the  trustees  or  Bennett  during  the  period,  for  a  receiver,  and  for  an  in- 
junction. 

The  defendants  by  their. answer  stated  the  above  circumstances,  and  sub- 
mitted that  the  declaration  so  made  by  the  defendant  Pendergrass  to  the  plain- 
tiff was  equivalent  to  a  bidding  for  the  said  tolls  according  to  the  reservation 
in  the  said  condition. 

The  plaintiff,  without  replying  to  the  answer,  brought  the  cause  on  for 
hearing. 

Mr.  Pemberton  and  Mr.  Jemmett,  for  the  plaintiff,  contended,  that  accord- 
ing to  the  strict  terms  of  the  act  the  plaintiff  was  the  contractor ;  that  he  was 
not  aware  of  the  special  conditions,  which,  under  the  terms  of  the  act,  were 
wholly  invalid  and  inoperative,  as  by  such  means  the  trustees  reserred  to 
themselves  the  power  of  rejecting  an  offer,  and  of  giving  a  preference  contrary 
to  the  express  terms  and  spirit  of  the  act  of  Parliament.  That  public  trus- 
tees were  bound  to  pursue  strictly  the  powers  given  them  by  the  legislature ; 
Pearse  v.  Morrice.(a)  That  if  the  conditions  were  valid,  then  that 
[*418]  the  chairman,  waiving  the  three  biddings,  put  the  *case  entirely  on 
the  reserved  bidding  only,  which  had  never  been  made  by  Be!/. 

That  the  expiration  of  the  term  was  not  an  obstacle  to  the  specific  perform- 
ance of  this  agreement  by  taking  an  account  of  the  profits,  it  was  so  decided 
in  Wilkinson  v.  Tor  king  ton, {b)  and  lately  in  Munday  v.  Jolliffe,{t)  «nd  in 
Nelson  v.  Bridges.{d)    They  also  cited  Denton  v.  Stewart.(e) 

Mr.  Kindersley  and  Mr.  Wilbraham,  contra,  contended  that  the  proper 
remedy  for  the  plaintiff  was  by  action  at  law  for  damages,  and  not  by  suit  in 
equity ;  and  that  now  the  term  had  expired,  no  relief  could  be  given  in  »"* 
court.  That  the  sale  had  taken  place  expressly  under  the  conditions,  and 
that  the  plaintiff  was  bound  by  them.    That  as  the  trustees  had  never  ex- 

(a)  2  Ad,  &  E.  84.  (*) 2  Y.  &  Col.  726.  Ke)  L.  C.  Dw.  *tt»>» l8S9 

(<*)  Ante,  p.  239.  (e)  1  Cox,  258. 
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pressed  that  they  thought  proper  to  take  less  than  three  biddings,  there  had 
been  no  sale  to  the  plaintiff.  They  urged  also  as  an  objection,  the  laches  of 
which  the  plaintiff  had  been  guilty. 

Mr.  Pemberton,  in  reply. 

The  Master  op  the  Rolls  : — The  case  depends  entirely  on  the  state- 
ments in  the  answer,  and  the  construction  of  the  act  of  Parliament,  for  the 
answer  not  having  been  replied  to,  every  statement  in  it  must  be  taken  to  be 
true.  The  act  prescribes  a  certain  mode  of  proceeding  in  letting  the  tolls, 
and  according  to  the  strict  directions  of  the  act,  if  nothing  else  had  occurred, 
I  think  that  the  plaintiff  would  have  been  entitled  to  the  tolls ;  for 
the  glass  having  been  'turned  three  times,  the  act  of  Parliament  says  [*419] 
that  at  that  moment  the  person  who  bid  last  is  to  be  the  contractor. 
The  answer,  however,  states,  and  the  statement  must  be  taken  as  true,  that 
the  sale  took  place  subject  to  certain  special  conditions,  which  were  read  pre- 
viously to  the  sale ;  one  of  these  conditions  was,  that  unless  there  were  three 
or  more  biddings  there  should  be  no  letting,  and  the  other  that  the  trustees 
reserved  to  themselves  the  right  of  biddingonce.  The  biddings  commenced ; 
now  ho^i  many  bidders  there  would  be,  could  not  be  ascertained  until  the 
time  expired,  and  the  glass  had  been  turned  thrice,  but  this  being  done,  then 
came  the  question  whether  turning  down  the  glass  determined  the  sale,  or 
that  there  bad  been  only  one  bidding.  The  trustees,  it  appears,  never 
announced  that  they  accepted  less  than  three  biddings  according  to  the 
condition  of  sale,  then  did  the  act  of  Parliament  defeat  the  condition  on 
which  the  whole  had  taken  place,  the  pleadings  admitting  that  the  plaintiff 
made  the  bidding  on  the  understanding,  that  there  was  to  be  no  letting,  if 
there  were  not  three  biddings,  unless  the  trustees  thought  proper  to  take  less? 
It  is  certainly  singular  that  the  trustees  did  not  declare  that  there  had  not 
been  three  biddings,  which  would  have  been  a  simple  mode  of  showing  what 
had  been  done ;  but  instead  of  doing  this,  they  said  that  if  no  advance  were 
made,  they  would  be  obliged  to  make  a  reserved  bidding  by  their  clerk, 
which,  under  the  conditions,  they  had  a  right  to  do  before  the  glass  had  been 
turned  down. 

It  appears  to  me>  on  the  whole,  that  the  defendants  have  acted  inconsider- 
ately ;  but  according  to  the  conditions  on  which  the  plaintiff  admits  the  whole 
to  have  taken  place,  I  think  there  was  pot  a  letting ;  at  the  same  time 
the  plaintiff  might  have  reason  to  think  himself  misled,  *and  under    {*420] 
these  circumstances  there  can  be  no  specific  performance,  or  any 
other  relief,  but  1  think  the  bill  roust  be  dismissed  without  costs.(a) 

(a)  The  objection,  under  sect.  147,  that  this  suit  was  brought  after  the  expiration  of  three  months, 
was  not  taken. 

Tot  II.  33 
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The  Attorney  General  v.  Kerr. 

1840:  March  14,  16,31. 

Absolute  alienation  and  a  reversionary  lease  of  charity  property  act  aside,  aa  impwmdent 

Valid  lease  of  charity  property,  which  had  merged  in  the  fee  by  an  invalid  absolute  conyeyince 
to  the  lessee,  sustained  on  setting  aside  the  latter  on  an  information  by  the  Attorney  General. 

A  lessee  of  charity  property  obtained  a  farther  reversionary  term,  and  afterwards  made  considerable 
lasting  improvements  on  the  property  ;  the  reversionary  lease  being  set  aside,  the  court  con- 
sidered the  lessee  entitled  to  compensation  for  money  laid  out  by  him  in  reference  to  the  ex- 
tended enjoyment 

Municipal  corporations,  as  altered  by  the  municipal  corporation  act,  (5  &  6  W  4,  c  76,)  are  tat 
a  continuance  of  the  old  corporations  ;  and  where  the  new  corporation  was  made  party  to  a  suit, 
in  respect  of  a  breach  of  trust  committed  by  their  predecessors,  it  was  held  they  were  not  en- 
titled to  costs. 

The  object  of  this  information  was  to  set  aside  an  absolute  conveyance 
and  two  reversionary  leases,  which  had  been  made  by  trustees  of  charity 
property. 

It  appeared  that  the  corporation  of  Northampton  was  possessed  of  property 
containing  about  one  acre  and  a  quarter,  in  that  town,  under  the  will  of  a 
testator,  dated  in  1683,  by  which  he  had  devoted  it  "to  and  for  the  use  and 
yearly  benefit  of  the  poor  people  of  St.  Thomas'  Hospital,  in  the  said  town 
of  Northampton,  for  ever,"  of  which  hospital  the  corporation  were  trustees. 

In  1745  the  corporation  had  granted  a  lease  of  the  property  for  a  terra  of 

twenty-one  years,  at  a  rent  of  8/. 

f*421]        »In  1763,  before  the  expiration  of  the  former  lease,  they  granted  a 

reversionary  lease  of  the  same  property  to  the  same  lessee,  for  a  term 

of  twenty-one  years,  commencing  from  1766,  at  a  rent  of  8/.,  ond  a  fine  of  25/. 

In  1769,  at  which  time  eighteen  years  of  the  second  lease  of  1763  were 
unexpired,  the  corporation  granted  to  Dodd,  the  then  lessee,  a  reversionary 
lease  of  the  same  property  for  sixty  years,  to  commence  inr  1787,  for  the  fur- 
ther term  of  sixty  years,  at  the  yearly  rent  of  9/.,  and  Dodd  covenanted  to 
take  down  the  present  messuage  and  rebuild  one  or  more  substantial  dwelling 
houses,  and  keep  them  in  repair. 

On  the  10th  December,  1784,  the  residue  of  the  two  terms  created  by  the 
indentures  of  1763,  and  1769,  were,  in  consideration  of  241/.,  and  with  fhe 
license  of  the  corporation,  assigned  to  Dr.  Kerr. 

On  the  18th  December,  1784,  the  corporation  granted  to  Dr.  Kerr  a  further 
reversionary  lease  of  the  property  for  a  term  of  thirty-nine  years,  to  conimence 
at  Michaelmas  1847,  at  the  yearly  rent  of  18/.,  and  Dr.  Kerr  covenanted  to 
build  one  or  more  good  and  substantial  messuages  or  tenements,  with  conve- 
nient out  offices,  on  some  part  of  the  said  demised  ground,  and  thereon  to  lay 
out  and  expend  the  sum  of  500/. ;  and  in  case  he  should  take  down  the  build- 
ing then  being  thereon,  that  in  such  case,  he  would,  instead  thereof,  erect  and 
build  one  or  more  good  and  substantial  messuages,  with  convenient  out  offices 
thereto,  or  on  some  part  of  the  said  demised  premises,  and  therein  lay  00* 
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and  expend  the  sum  of  1000/.!  aod  afterwards  keep  the  said  erections  and 
buildings  in  good  and  tenantable  repair. 

•At  the  time  of  granting  this  lease  there  was  a  term  of  sixty-two  [*422J 
years  and  three  quarters  unexpired  of  the  old  leases,  and  which,  being 
added  to  the  new  reversionary  term  of  thirty-nine  years,  made  a  period  of 
101  years  and  three  quarters.  Dr.  Kerr,  having  obtained  these  leases,  laid 
out  considerable  sums  on  the  property,  and,  by  indenture  reciting  that  Dr. 
Kerr  had  laid  out  more  than  600/.,  and  that  the  corporation  were  convinced 
that  it  was  for  the  benefit  of  the  charity,  the  corporation,  in  consideration  of 
the  surrender  of  the  two  last  leases,  and  of  the  fee-farm  rent  reserved,  con- 
veyed the  property  absolutely  to  Dr.  Kerr,  subject  to  a  clear  yearly  fee  farm 
rent  of  12/.,  and  a  fine  of  10*.,  at  the  end  of  twenty-one  years  for  ever,  and 
the  corporation  Covenanted  for  quite  enjoyment. 

In  these  various  transactions  the  parties  had  notice  that  the  property  be- 
longed to  a  charity. 

The  defendant  Osborne  was  the  warden  of  the  hospital,  appointed  by  the 
old  corporation.  Under  the  municipal  corporation  act  (5  <fc  6  W.  4,  c.  76,) 
the  old  corporation  was  changed,  and  by  the  same  act(a)  charitable  and  trust 
estates  vested  iu  the  corporation  were  to  continue  vested  in  the  persons,  who, 
at  the  time  of  the  passing  of  the  act,  were  trustees,  until  the  1st  of  August, 
1836,  or  until  Parliament  should  otherwise  direct;  and  in  default  of  any  such 
direction  before  the  1st  of  August,  1836,  the  Lord  Chancellor  was  empowered 
to  make  such  orders  as  he  should  see  fit  for  the  administration  of  such  trust 
estates. 

This  information  was  filed  against  the  representatives  of  Dr.  Kerr,  the  new 
corporation  of  Northampton,  and  Osborne,  insisting  that  the  reversionary 
leases  were  improvident,  and  ought  to  be  set  aside,  and  that  the 
absolute  conveyance  to  Dr.  Kerr  was  invalid,  and  it  insisted  that  the    [*423J 
present  corporation  was  liable  for  the  defaults  of  the  old. 

Evidence  was  entered  into  in  support  of  the  information  to  show,  from  the 
facts  stated  in  the  above  documents,  and  from  the  present  value  of  the  proper- 
ty, the  improvidence  iu  the  mode  which  had  been  adopted  of  dealing  with 
this  trust  property,  and  the  loss  which  the  charity  had  sustained.  The  pre- 
sent value  of  the  property  was  estimated  at  about  6700/.  On  the  other  hand, 
the  evidence  on  the  part  of  the  representatives  of  Dr.  Kerr  showed  that  when 
he  took  possession  the  property  consisted  of  an  irregular  piece  of  ground, 
formerly  a  gravel  pit,  of  very  little  value;  that  he  had  filled  it  up,  built  a 
handsome  residence,  with  stables,  hot-house,  gardens,  &c.,  and  had  expended 
upwards  of  6000/.  thereon. 

It  appeared  also  that  the  value  of  property  in  the  towu  had  of  late  very 
considerably  increased,  in  consequence  of  the  increase  of  the  population. 

Mr.  Pemberton,  Mr.  G.  Richards,  and  Mr.  O.  Anderdon,  in  support  of  the 

(a)  ■.  71. 
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information,  contended  that  the  alienation  of  the  fee  simple  of  a  charity  es- 
tate could  not  be  supported  on  any  principle ;  that  it  was  a  breach  of  trust  on 
the  part  of  the  trustees,  of  which  the  purchaser  had  notice,  and  that  it  must 
therefore  be  set  aside  in  toto;  that  there  would  then  be  no  necessity  for  set- 
ting aside  the  leases,  as  they  had  merged  at  law,  and  no  bill  had  been  filed 
by  the  representatives  of  Dr.  Kerr  to  set  them  up,  besides  which,  the  leases 
themselves,  were,  as  they  contended,  invalid.  They  were,  in  the  first  place, 
granted  in  reversion,  a  course  quite  inconsistent  witfi  a  provident  dealing 
with  trust  property ;  they  were,  besides,  of  an  extreme  length,  the 
[#424]  extent  of  *the  two  terms,  in  1784,  being  more  than  100  years.  Id 
The  Attorney  General  v.  Lord  Hotham{a)  it  was  held  that  a  nine- 
ty-nine  years'  lease  of  charity  property,  at  an  uniform  rent,  could  not  stand, 
unless  some  satisfactory  reason  could  be  given  to  stipport  it :  that  here  none 
existed,  and  it  was  shown  by  the  evidence  that,  in  this  transaction,  the  chari- 
ty had  not  obtained  the  full  value  of  the  property :  that  it  was  a  repairing, 
and  not  a  building  lease,  and  the  trustees  had  no  authority  to  grant  such 


Mr.  Kindersley,  Mr.  G.  Turner,  Mr.  D.  James,  Mr.  B.  Parry,  Mr.  L. 
Wigram,  Mr.  Stuart,  Mr.  Keene,  Mr.  Bacon,  and  Mr.  Jeremy,  contended 
that  there  was  no  positive  rule  which  rendered  the  alienation  of  charity  pro- 
perty invalid.  In  The  Attorney  General  v.  Warren,{b)  Sir  Thomas  Plumer 
stated  the  law  in  these  terms :— "  The  principle  that  governs  all  the  cases  is 
this,  that  trustees  are  bound  to  a  provident  administration  of  the  fund  for 
the  benefit  of  the  charity.  There  is  no  positive  law  which  says  that  in  no 
instance  shall  there  be' an  absolute  alienation  ;  if  so,  even  in  the  case  of  an  in- 
quiry under  an  order  of  the  court,  whether  alienation  would  be  beneficial  to 
the  charity,  being  contrary  to  law,  it  could  not  be  good  ;  but  on  many  oc- 
casions, by  the  authority  of  the  court,  alienation  has  taken  place,  as  in  the 
case  mentioned  of  a  decayed  house,  in  which,  after  a  reference  to  the  Master 
to  inquire  whether  it  was  for  the  interest  of  the  charity,  the  court  directed  it 
to  be  disposed  of.  If,  contrary  to  law,  the  court  could  not  authorize  the  dis- 
position, alienation  under  the  authority  of  the  court  would  be  as  invalid  as 
without  it.  These  decisions,  therefore,  afford  a  conclusive  proof  that 
[*426]  alienation,  not  'improvident,  but  beneficial  to  the  charity,  and  con- 
formable to  the  rule  which  ought  to  guide  the  trustees,  may  be  good, 
and  disclose  the  principle  on  which  any  bill  to  rescind  that  alienation  must 
proceed."  So  in  The  Attorney  General  v.  Hungerford,{c)  a  lease  renewaH® 
for  ever  of  charity  lands,  at  a  fixed  rent,  which  amounted  in  effect  to  an  aliena- 
tion of  the  inheritance,  was  supported.  There  Lord  Brougham  recognized 
as  law  the  principle  that  charity  property  might,  in  a  proper  case,  be  aliened. 
He  says,  "  I  am  not  sure  that  it  is  law  founded  either  upon  principle,  on  at*" 

(a)  1  Turn.  &  Run.  216.    [Affirmed  by  Lord  Eldon,  3  Rim.  415.] 

(6)  2  Swan.  303.  (<?)  6  Bli.  437,  and  2  CI.  &  Fin.  357. 
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tute,  or  on  authority,  to  lay  down  the  proposition  that  all  leases  such  as  this,— 
that  all  perpetuities  such  as  this, — even  that  alienations,  if  it  can  be  said  that 
this  lease  amounts  to  an  alienation,  are  therefore,  as  such,  void  or  voidable. 
There  is  no  warrant  of  principle  for  that ;  each  case  must  depend  upon  its  pe- 
culiar circumstances ;  I  put  the  case  where  even  an  alienation  might  be  fit, 
not  only  justifiable,  not  only  harmless,  as  regards  the  breach  of  trust  or  abuse 
of  trust  by  the  trustees,  but  might  be  a  fit  course  for  them  to  adopt."  And, 
after  putting  a  case  in  which  an  alienation  would  be  manifestly  for  the  benefit 
of  a  charity,  he  adds,  "  I  go  further,  and  state,  that  in  the  case  I  have  sup- 
posed, the  trustees  would  have  been  guilty  of  an  abuse  of  trust  if  they  had 
hesitated  to  part  with  the  land  upon  these  terms,  and  that  an  information  at 
the  suit  of  His  Majesty's  Attorney  General,  or  of  any  relator,  might  well  have 
been  maintained  against  them,  to  compel  them  to  do  that  which  was  for  the 
real  benefit  of  the  charity."  They  also  contended  that  the  circumstances  of 
this  case  justified  the  alienation,  subject  to  the  fixed  rent. 

As  regarded  the  leases,  they  urged  that  the  fact  of  their  being  re- 
versionary, and  for  a  long  term,  was  not  'sufficient  to  invalidate  |*426] 
them ;  that  some  fraud  must  be  proved,  and  that  it  must  be  shown 
that  no  persons  meaning  fairly  to  discharge  their  trusts,  would  have  resorted 
to  that  mode  of  letting.  In  The  Attorney  General  v.  Crossed)  Sir  W.  Grant, 
speaking  of  a  lease  for  ninety-nine  years,  determinable  on  lives,  said,  "  I  am 
not  aware  of  any  principle  or  authority  on  which  it  can  be  held  that  such  a 
lease  is,  on  the  very  face  of  it,  an  abuse  of  trust."  They  argued  that  the 
state  of  the  property,  as  shown  by  the  evidence,  was  sufficient  to  show  that 
the  transaction  was  provident,  and  such  as  any  prudent  man  would  have 
adopted  in  the  case  of  his  own  property,  and  that  valuations  made  after  so 
great  a  lapse  of  time,  and  after  a  fortuitous  increase  in  the  value  of  property 
in  the  town,  could  not  be  relied  on.  That  if  the  leases  had  merged,  still,  as 
the  legal  estate  was  in  the  defendants,  the  court,  if  it  set  aside  the  convey- 
ance, would  not  deprive  them  of  the  whole  legal  interest,  so  as  to  defeat  the 
leases ;  and,  lastly,  that  if  the  transaction  were  set  aside,  the  defendants  ought 
to  be  allowed  for  the  amount  of  their  outlay  and  improvements  on  the  pro- 
perty. 

They  argued,  also,  that  the  great  lapse  of  time,  if  not  a  bar,  ought  yet  to 
influence  the  court  favorably  towards  the  defendants ;  Attorney  General  v., 
Caves  College,(b)  Attorney  General  v.  Pembroke  Halite)  Attorney  Gene 
ral  v.  Backhouse  ;{d)  and  cited  Re  Skinner{e)  to  show  that  it  was  not  the 
opinion  of  the  court  "that  a  tenant  who  has  got  a  lease  of  a  charity  estate  at 
too  Iowa  rate  with  reference  to  the  actual  value,  is  therefore  to  be  turned  out, 
if  it  appears  that  he  has  himself  acted  fairly  and  honestly;"  and  that  the  case 
of  a  charity  estate  "  is  one  in  which,  of  all  others,  the  security  of  the  rent  is 
the  first  object  to  be  regarded,  and,  therefore,  in  such  cases,  the  inadequacy 

(a)  3  Merivale,  559.        (6)  2  Keen,  150.       (c)  2  S.  &  St.  441.    [S.  C.  1  Ru«.  &  M.  751.] 
(<*)  17  Ves.  983.  (e)  2  Mer.  457. 
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[*427]  of  the  rent  reserved  is  less  a  'badge  of  fraud  than  it  would  be  in 
almost  any  other  instance." 

Mr.  K.  Parker,  for  Osborn. 

Mr.  Tinney  and  Mr.  Hardy,  for  the  present  corporation  of  Northampton, 
contended  that  if  the  leases  were  to  be  set  aside,  they  must  be  cancelled  in 
toto,  without  leaving  the  covenants  of  the  corporation  in  force  for  the  benefit 
of  the  lessee,  Attorney  General  v.  Morgan  ;{a)  and  further,  that  the  present 
corporation  was  not  in  the  positiou  of  their  predecessors  to  the  extent  of  ren- 
dering them  liable  for  the  breaches  of  trust  of  the  old  corporation,  and  that 
the  liability  for  any  defaults  of  the  former  corporation,  did  not  attach  as  a 
lien  on  the  corporate  property.  They  cited  the  Attorney  General  v.  The 
Corporation  of  Exeter,(b)  Attorney  General  v.  The  Corporatism  of  East 
Retford.(c) 

Mr.  Belhell  and  Mr.  Whitworth,  for  the  new  trustees  of  the  charity,  who 
had  been  brought  before  the  court  by  supplemental  bill. 

Mr.  P ember  ton  in  reply : — If  the  leases  have  merged  in  the  void  convey- 
ance, the  onus  is  on  the  defendants  to  show  an  equity  to  reestablish  them. 


The  Master  of  the  Rolls  : — With  respect  to  the  conveyance  of  the 
fee,  and  notwithstanding  the  evidence  which  has  been  gone  into,  it  appears 
to  me,  and  it  seems  to  have  been  felt  by  those  who  have  so  ably  ar- 
f*428]  gned  this  case,  that  it  would  be  "utterly  irreconcileable  with  every 
principle  on  which  -charity  property  can  be  advantageously  dealt 
with  to  allow  such  a  transaction  as  this  to  stand.  It  has  been  truly  said,  that 
when  a  considerable  benefit  would  be  gained  to  a  charity,  the  Court  itself 
would  order  an  alienation  of  charity  property  ;[1]  and  from  this  it  is  argued 
that  on  clear  and  decided  evidence  of  its  being  manifestly  for  the  benefit  of 
the  charity,  a  trustee  might  be  justified  in  doing  that  which  under  similar 
circumstances  the  court  itself  would  do ;  such  cases  have  certainly  from  time 
to  time  been  put,  but  this  is  not  one  of  such  cases.    I  apprehend  that  there 

(a)  2  Ran.  306.  (6)  3  Ruse.  395.  (c)  2  Myl.  &  K.39,  and  3  Myl.  &  Cr.  484. 

[1]  But  thie  should  only  be  allowed  under  very  special  circumstances.  Attorney  General  v. 
Mayort  <J*.,  of  Newark-upon-Trent,  1  Hare,  395.  In  that  case,  Wigram,  V.  C,  said  :  -H  was 
■aid  in  argument,  that  the  court  had  clearly  power  to  direct  the  sale  of  the  lands  of  a  charity.  I 
do  not  doubt  the  existence  of  this  power  in  the  court. — The  question  is  not  upon  the  existence  of  the 
power,  but  whether  the  court  would  be  right  in  exercising  such  a  powers—Now  the  only  case  which 
I  have  known  in  my  own  practice,  where  this  was  actually  done,  was  that  of  the  Attorney  Gene- 
ral ▼.  Nethercoat,  [not  reported.]  There  the  court  ordered  the  charity  estate  at  South  Motton,  or 
a  great  part  of  it,  to  be  sold,  and  the  consequence  was,  that  fourteen  cottages  were  sold  in  fourteen 
lots.  The  same  number  of  abstracts  were  delivered  to  the  purchasers,  and  the  expense  of  the  sale 
nearly  swallowed  up  the  purchase  money.  I  am  informed  thai  the  charity  has  wholly  disappeared. 
The  lands  have  passed  into  the  hands  of  the  purchasers,  and  the  money  is  gone.  That  case  is,  at 
least,  a  caution  against  selling  charity  lands  under  the  notion  of  benefitting  the  charity,  except  un- 
der very  special  circumstances."  As  to  cases  in  which  a  sale,  or  what  is  equivalent,  long  leasee, 
have  been  or  may  be  sustained,  see  ibid.  401, 402,  403. 
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can  be  no  doubt  whatever  in  any  ordinary  mind,  that  the  last  transaction  here 
complained  of  must  be  set  aside. 

That  being  so,  then  arises  the  question,  whether  the  former  transactions 
ought  to  be  sustained.  As  to  granting  leases  of  charity  property,  it  is  cer- 
tainly a  strong  proposition  to  lay  down,  that  the  trustees  of  a  charity  have  the 
same  powers  which  a  prudent  owner  has  with  respect  to  his  own  property : 
there  may  perhaps  be  dicta  which  go  almost  to  that  extent,  but  1  apprehend 
that  much  more  is  expected  from  trustees  acting  for  a  permanent  charity, 
than  can  be  expected  from  the  ordinary  prudence  of  a  man  in  dealings  be- 
tween himself  and  other  persons.  A  man  acting  for  himself  may  indulge  his 
own  caprices,  and  consider  what  is  convenient  or  agreeable  to  himself,  as 
well  as  what  is  strictly  prudent,  and  his  prudential  motives  cannot  afterwards 
be  separated  from  the  others  which  may  have  governed  him.  Trustees  of  a 
charity  within  the  limits  of  their  authority,  whatever  they  may  be,  should  be 
guided  only  by  a  desire  to  promote  the  lasting  interest  of  the  charity.fl] 

Without  entering  into  the  question  upon  whom  the  onus  of  proof  lies  in 
such  a  case  as  this,  I  must  say,  that  on  looking  into  these  transac- 
tions, and  having  regard  to  *their  nature,  and  the  evidence  as  to  the    [*429] 
state  and  value  of  the  property  at  the  time,  1  am  not  satisfied  that  the 
lease  of  1769  was  an  imprudent  transaction,  and  therefore  I  do.not  think  that 
I  can  set  it  aside. 

With  respect  to  the  lease  of  1784,  looking  again  at  the  evidence  of  the  value 
so  long  ago  as  the  year  1763,  at  the  length  of  the  lease  then  subsisting  and  un- 
expired, and  considering  that  it  could  not  by  possibility  be  prudent  or  advan- 
tageous to  the  charity,  to  add  to  that  long  reversionary  term  of  sixty-two 
years  and  three  quarters  already  existing,  a  further  reversionary  term  of  thirty- 
nine  years,  and  having  regard  to  the  covenant  contained  in  that  lease,  I  do 
not  think  that  it  is  a  lease  which  can  be  sustained.  1  must  set  aside  the  con- 
veyance of  1791,  and  the  lease  of  1784,  but  not  disturb  the  lease  of  1769. 

[2]  Lord  Brougham  usee  language  somewhat  less  stern  than  the  above.  He  says,  (The  Attar* 
ney  QtnermXv.  Mayor,  $c,  of  Newbury ,3  Myl.  &.  K,  647,  650,  651,)  "  It  is  unquestionable,  that 
where  trustees  of  a  charity  have,  through  real  mistake,  and  without  any  corrupt  motive,  misapplied 
the  funds  under  their  care,  their  conduct  will  be  considered  with  a  lenient  disposition,  if  not  in  a 
favorable  light ;  and  that  they  will  not  be  visited  as  if  they  had  knowingly  and  wilfully  divested  the 
fund  from  its  proper  uses.  This  has  often  been  laid  down  in  the  cases  before  the  court— The  cir- 
cumstance of  the  trustees  being  a  corporate  body,  should  certainly  rather  increase  the  disposition 
towards  a  lenient  construction  of  their  proceedings ;  and,  although  in  contemplation  of  law,  the  iden- 
tity of  the  body  is  preserved  through  ages,  yet  misdeeds  alleged  to  have  been  committed  long  ago 
are  only  to  be  visited  npon  those  of  the  present  generation,  when  there  exists  no  doubt  of  the  mis* 
feasance.  In  point  of  law,  the  body  is  precisely  one  and  the  same  ;  but  no  strictness  of  legal  prin- 
ciple can  prevent  us  from  at  least  exacting  very  clear  proof  of  a  case,  when  in  point  of  fact,  parties 
between  whom  there  subsists  but  a  slender  kind  of  privily,  are  made  answerable  for  each  other's 
acts.  On  the  other  hand,  we  must  be  careful  not  to  admit  any  relaxation  of  principle  which  would 
open  the  door  to  boundless  abuse,  and  especially  in  bodies  from  their  very  nature  so  prone  to  all  kinds 
of  negligence  and  misconduct  Such  a  door  would  assuredly  be  flung  open  were  the  court  to  hold 
that  nothing  short  of  corruption  could  fix  a  corporation  with  the  consequences  of  acts  done  in  old 
time,"  Ate. 
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The  charity  having  equity,  must  on  its  part  do  equity,[3]  and  the  question 
is,  what  ought  to  be  done  with  regard  to  the  very  great  and  valuable  expen- 
diture which  has  been  made?  If  it  has  been  made  with  reference  only  to 
the  enjoyment  under  the  existing  lease  of  4769,  nothing  will  be  due ;  but  if 
it  has  been  made,  not  only  with  reference  to  the  beneficial  enjoyment  under 
the  first  lease,  but  in  consequence  of  the  extension  of  the  lease  in  1784,  then 
I  think,  it  would  be  no  more  than  just  and  reasonable  towards  the  estate  of 
Dr.  Kerr,  that  some  compensation  should  be  made  to  him  in  that  respect. 
Some  inquiry  must  be  had  for  the  purpose  of  ascertaining  (if  it  be  susceptible 
of  ascertainment)  what,  if  anything,  has  been  laid  out  with  reference  to  the 
extended  enjoyment  which  Dr.  Kerr  was  led  by  the  corporation  to  suppose 
he  was  entitled  to,  and  which  he  would  not  otherwise  have  laid  out ;  but  no 
ornamental  expenditure  can  be  allowed.[4] 

[3]  "  There  are  many  eases  in  which  this  court  will  not  interfere  with  a  right  which  the  posses- 
sion of  a  legal  title  gives,  although  the  ©feet  be  directly  opposed  to  its  own  principles  as  adminis- 
tered between  parties  having  equitable  interests  only,  such  is  in  cases  of  subsequent  incumbrancers 
without  notice  gaining  a  pieference  over  a  prior  incumbrance  by  procuring  the  legal  estate.  It 
is  to  be  regretted,  that  the  rights  of  property  should  thus  depend  upon  accident  and  be  decided 
upon,  not  according  to  any  merits,  but  upon  grounds  purely  technical,  this,  however,  has  arisen 
from  the  jurisdiction  of  law  and  equity  being  separate,  aud  from  the  rales  of  equity,  (better  adapt- 
ed than  the  simplicity  of  the  common  law  to  the  complicated  transactions  of  the  present  state  of 
society,)  though  applied  to  subjects  without  its  own  exclusive  jurisdiction,  not  having,  in  many 
cases,  been  extended  to  control  matters  properly  subject  to  the  jurisdiction  of  the  courts  of  com- 
mon law.  Hence  arises  the  extensive  and  beneficial  rule  of  this  court,  that  he  who  ask*  for  equity 
must  do  equity,  that  is,  this  court  refuses  its  aid  to  give  to  the  plaintiff  what  the  law  would  giro 
him,  if  the  courts  of  common  law  had  jurisdiction  to  enforce  it,  without  imposing  upon  him  condi- 
tions which  the  court  considers  he  ought  to  comply  with,  although  the  subject  of  the  conditions 
should  be  one,  which  this  court  would  not  otherwise  enforce."  Lord  Cottenham,  Sturgis  v. 
Champneye,  5  Myl.  &  Cr.  1C1.  And  see  Buchanan  v.  Upshaw,  1  Howard,  84.  Clark  y.  Flint, 
22  Pick.  241.    Bright  v.  Boyd,  1  Story's  Rep.  494,  495.    See  also  next  note. 

[4]  Vide  Trevelyan  v.  White,  1  Beav.  588.  Green  v.  Winter,  I  Johns.  Ch.  Rep.  27.  The  ques- 
tion whether  a  bona  fide  purchaser,  who  has  made  improvements  upon  land  from  which  he  is  after- 
wards evicted,  could  proceed  actively,  to  obtain  compensation  for  those  improvements,  was  consi- 
dered by  Mr.  J.  Story,  without  however  distinctly  deciding  the  point,  in  Bright  v.  Boyd,  1  Story's 
Rep.  478.  He  says,  (p.  495,)  "  It  appears  to  me,  speaking  with  ail  deference  to  other  opinions, 
that  the  denial  of  all  compensation  to  such  a  bona  fide  purchaser,  in  such  a  case,  where  he  has 
manifestly  added  to  the  permanent  value  of  an  estate  by  bis  meliorations  and  improvements  with- 
out the  slightest  suspicion  of  any  infirmity  in  his  own  title,  is  contrary  to  the  first  principles  of 
equity.  Take  the  case  of  a  vacant  lot  in  a  city,  where  a  bona  fide  purchaser  builds  a  house 
thereon,  enhancing  the  value  of  the  estate  to  ten  times  the  original  value  of  the  land,  under  a 
title  perfectly  apparent  and  complete ;  is  it  reasonable  or  just,  that  in  such  a  case,  the  true  owner 
should  recover  and  possess  the  whole,  without  any  compensation  whatever  to  the  bona  fide  par- 
chaser?  To  me  it  seems  manifestly  unjust  and  inequitable,  thus  to  appropriate  to  one  man  the 
property  and  money  of  another,  who  is  in  no  default.  The  argument,  I  am  aware,  is,  that  the  mo- 
ment the  house  is  built,  it  belongs  to  the  owner  of  the  land  by  mere  operation  of  law ;  and  that 
he  may  certainly  possess  and  enjoy  his  own.  But  this  b  merely  stating  the  technical  rule  of  law, 
by  which  the  true  owner  seeks  to  hold  what,  in  a  just  sense,  he  never  had  the  slightest  title  to,  that 
is,  the  house.  It  is-  not  answering  the  objection ;  but  merely  and  dryly  stating,  that  the  law  so 
holds.  But  then,  admitting  this  to  be  so,  does  it  not  aflbrd  a  strong  ground  why  equity  should  in- 
terpose, and  grant  relief?—!  have  ventured  to  suggest,  that  the  claim  of  the  bona  fide  purchaser, 
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I  cannot  give  the  corporation  any  costs.    I  consider  it  to  be  a  con- 
tinuing corporation :  though  it  is  very  'common  to  designate  the  cor-    [*430] 
poration  in  its  old  state,  and  its  new  state,  as  the  old  corporation  and 
the  new  corporation,  yet  for  the  purposes  here  in  question  there  is  no  distinc- 
tion between  them.    It  is  the  same  corporation  under  a  new  government. 
The  act  of  this  corporation  having  rendered  these  proceedings  necessary,  I 

cannot  give  them  their  costs.[5] 

« 

under  such  circumstances,  is  founded  in  equity.  I  think  it  is  founded  in  the  highest  equity  ;  and  in 
this  view  of  the  matter,  I  am  supported  by  the  positive  dictates  of  the  Roman  law,  &c"  Where 
a  party  seeks  to  enforce  a  right,  which  he  can  only  obtain  through  the  intervention  of  a  Court  of 
Equity,  the  court  grants  him  relief  upon  the  terms  it  chooses  to  impose  ;  but  very  different  consi- 
derations arise  where  one  party  seeks  to  deprive  another  of  rights  and  privileges  with  which  the 
law  has  invested  him.  So,  speaking  to  this  very  point,  the  claim  of  an  evicted  purchaser  for  com- 
pensation for  improvements,  Walworth,  Ch.  says ;  "  This  principle  of  natural  equity  [i.  e.  the  right 
to  compensation]  is  constantly  acted  upon  in  this  court  where  the  legal  title  is  in  the  person  who 
has  made  the  improvements  in  good  faith,  and  where  the  equitable  title  is  in  another  who  is  obliged 
to  resort  to  this  court  for  relief.  The  court  in  such  cases  acts  upon  the  principle  that  the  party  who 
comes  hare  as  a  complainant,  to  ask  equity,  must  himself  be  willing  to  do  what  is  equitable.  I 
have  not,  however,  been  able  to  find  any  case,  either  in  this  country,  or  in  England,  wherein  the 
Court  of  Chancery  has  assumed  jurisdiction  to  give  relief  to  a  complainant,  who  has  made  im- 
provements upon  land,  the  legal  title  to  which  was  in  the  defendant,  where  there  has  been  neither 
fraud  or  acquiescence,  on  the  part  of  the  latter,  after  he  had  knowledge  of  his  legal  rights.  I  do 
not,  therefore,  feel  myself  authorized  to  introduce  a  new  principle  into  the  law  of  this  court,  with- 
out the  sanction  of  the  legislature,  which  principle,  in  its  application  to  future  cases,  might  be  pro- 
ductive of  more  injury  than  benefit."  Putnam  v.  Ritchie,  6  Paige,  404,  405.  The  reader  is  left 
to  determine  between  the  opinions,  somewhat  discordant,  of  two  of  our  most  learned  judges, — the 
latter,  however,  being  a  res  judicata.  Although  the  strict  rule  maintained  by  the  Chancellor  of 
New  York  may,  in  many  instances,  work  extreme  hardship,  yet  in  the  main,  it  seems  most  con- 
ducive to  public  convenience.  It  may  well  be,  that  the  rightful  owner  would  be  deterred  from  as- 
serting his  claims,  in  consequence  of  the  obligation  to  pay  for  costly  erections  on  his  land ;  besides, 
it  is  the  duty  of  the  purchaser  thoroughly  to  investigate  the  title  he  receives ;  and  he  has  a  right 
to  secure  himself  by  proper  covenants  from  his  grantor.  Mr.  Chancellor  Kent,  ably  sustains  the 
view  of  the  subject  taken  by  his  successor.    2  Kent's  Com.  334—338. 

[5J  *'  It  is  of  no  consequence  that  the  individuals  now  sustaining  the  corporate  character 
enjoying  the  immunities,  and  exercising  the  functions  of  the  coiporation,  are  wholly  different 
from  those  who  did  the  wrong,  or  who  permitted  the  neglect,  and  are  only  connected  with 
them  through  the  medium  of  a  common  municipal  character.  This  is  the  condition  inseparably 
annexed  to  their  corporate  character ;  and  the  individuality  of  the  body  politic,  with  all  its  inci- 
dents, is  thus  maintained  as  perfectly  in  the  system  of  jurisprudence,  as  the  indentity  of  the  natu- 
ral body  is  preserved  entire  in  the  system  of  the  world."  Lord  Brougham  ;  The  Attorney  Gene- 
ral v  The  Mayor  $-c.  of  Newbury,  3  Myl.  &.  K.  654.  See  further  as  to  the  alienation  of  charity 
lands,  and  the  rights  and  liabilities  of  trustees,  3  Rues.  397,  n.  1.  1  Ruse.  &  M.  751,  n.  1.  2 
Keen,  168,  n.  1.    Attorney  General  v.  Brettingham,  3  Beav.  91. 
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Pride  v.  Fooks. 

1839  :  November  22.    1840 .  March  2. 

A  trustee  who  was  directed  by  the  will  or  the  testator  to  invest  the  residue  in  consols,  and  to  te- 
camolate  the  dividends,  invested  it  on  mortgage  of  real  estate  :  he  was  held  liable  to  make  goed 
the  amount  of  stock  which  would  have  been  purchased  in  consols,  together  with  the  amount  of 
accumulation  which  would  have  been  produced  by  a  proper  investment  of  the  dividends  of  tucb 
stock. 

A  trustee  guilty  of  a  breach  of  trust,  allowed  the  general  costs  of  an  administration  suit  as  between 
solicitor  and  client,  but  was  ordered  to  pay  so  much  as  had  been  occasioned  by  his  breach  of 
trust 

Property  was  directed  to  be  accumulated  for  such  children  as  A.,  B.,  and  C.  should  leave  at  their 
deaths ;  with  power  to  the  trustee  to  apply  such  part  of  the  income,  as  in  his  judgment  might  be 
proper,  for  their  education  and  maintenance  during  their  minority,  and  for  their  future  advisee- 
ment  in  life.  Held,  as  to  a  daughter  of  C,  that  the  power  for  maintenance  did  not  coast  en  bet 
marriage,  but  that  it  ceased  on  her  attaining  twenty -one  :  and  as  to  the  power  of  advancement  that 
it  continued,  notwithstanding  she  had  attained  twenty-one  and  had  married,  and  notwithstanding 
the  period  for  accumulation  limited  by  the  Thellueson  act  bad  expired. 

The  testator  Thomas  Webb  by  his  will,  dated  iu  1805,  after  certain  de- 
vises and  bequests,  gave  and  devised  all  his  freehold  and  personal  estate,  and 
the  sum  of  7000/.  stock  in  the  3  per  cent,  consolidated  annuities,  to  the  de- 
fendant Thomas  Fooks  upon  trust,  with  all  convenient  speed,  to  sell  his 
estates,  and  after  payment  of  his  debts,  funeral  expenses,  and  legacies,  in  trust 
to  place  and  invest  all  the  residue  in  the  name  of  Thomas  Fooks  in  3  per 
cent,  consoliated  annuities,  in  addition  to  the  said  stock  of  7000/.  already  there, 
and  the  testator  directed  that  Thomas  Fooks  should  from  time  to  time  re- 
ceive the  interest  or  dividends  arising  from  the  whole  of  such  funded 
[M31]     *property,  and  after  paying  and  discharging  the  several  annuities 
thereinbefore  bequeathed,  invest,  and  place  the  residue  of  such  divi- 
dends and  interests  in  the  name  of  the  said  Thomas  Fooks  in  the  said  3  per 
cent,  annuities  in  augmentation  as  well  of  the  said  stock  of  7000/.  already 
there,  as  of  the  addition  or  accumulation  from  time  to  time  to  be  made  there- 
to, by  and  out  of  the  said  trust  estate,  which  the  testator  directed  should  con- 
tinue to  be  increased  in  such  manner,  and  remain  vested  in  Thomas  Fooks, 
in  trust  for  and  for  the  only  benefit  of  such  child  or  children  as  his  nephews 
and  niece  Walter,  Thomas,  and  Dorothy  should  leave  at  the  time  of  their  re- 
spective deceases,  and  to  be  paid  and  divided  as  follows,  that  is  to  say,  one- 
third  part  thereof  to  the  child  or  children  of  the  said  Walter  Pride,  and  if  but 
one  child  only,  then  the  whole  to  such  only  child,  but  if  more  than  one,  then 
unto  all  such  children  in  equal  proportions,  and  the  two  remaining  third  parts 
thereof  to  the  child  or  children  of  the'said  Thomas  and  Dorothy  in  like  man- 
ner ;  and  in  case  either  of  his  nephews  and  niece  should  happen  to  die  with- 
out leaving  any  children  or  a  child  lawfully  begotten,  then  he  directed  that 
such  third  part  should  go  and  be  paid  to  the  children  or  child  o£lhe  other  or 
others  leaving  children  or  a  child  in  equal  proportions,  if  more  than  one 
And  incase  all  his  said  nephews  and  niece  should  happen  to  die  without  leaving 
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any  issue  lawfully  begotten,  then  he  directed  that  the  whole  residue  of  his  said 
estates  should  go  and  be  paid  to  the  three  children  of  Peter  Gapper  deceased, 
by  Jane  his  wife,  in  equal  shares  and  proportions.  And  the  testator  authorized 
the  said  Thomas  Fooks  from  time  to  time  "  to  apply  so  much  and  such  part 
of  the  income  of  his  said  estate  as  in  his  judgment  might  be  sufficient  and 
proper,  for  the  education  and  maintenance  of  the  children  of  his  nephews 
and  niece  during  their  minority,  and  for  their  future  advancement  in 
life" 

#The  will  contained  the  usual  trustee  clauses,  that  he  should  only    [*432] 
be  accountable  for  losses  happening  through  his  wilful  neglect  and 
misconduct,  and  that  he  might  reimburse  himself  all  costs,  charges,  and  ex- 
penses. 

The  testator  died  on  the  17th  of  December,  1808,  and  Fooks,  who  proved 
his  will,  received  in  March,  1810,  a  sum  of  6275/.  which  he  invested  on  a 
mortgage  of  real  estates.  By  this  bill  which  was  filed  by  Walter  Pride  (since 
dead)  and  Dorothy  Worsdale,  it  was  sought  to  charge  the  defendant  Fooks 
with  a  breach  of  trust  in  thus  investing  the  fund,  instead  of  laying  it  out  in 
consols,  pursuant  to  the  trusts  of  the  will,  and  to  make  him  responsible  for 
such  a  sum  as  would  have  been  produced,  if  the  fund  had  been  properly  in- 
vested, and  the  dividends  accumulated;  the  bill  also  prayed  that  the  interest 
of  all  parties  in  the  residue  might  be  declared,  and  that  the  usual  accounts 
might  be  taken. 

The  only  children  of  the  testator's  nephews  and  niece  were  the  two  daugh- 
ters of  Dorothy,  namely,  Elizabeth  Anne,  who  was  born  in  October,  1799, 
and  married  Francis  Cottle  in  January,  1819,  and  died  in  1827,  leaving  three 
children  ;  and  Caroline  Frances,  who  was  born  in  January,  1811,  and  married 
George  Fowler  in  June,  1829.  To  these  daughters  and  their  families  the 
trustoe  had  made  advances  as  after  stated. 

When  the  case  came  on  in  July,  1835,  it  was  declared,  that  the  accumula- 
tions ought  to  have  ceased  on  the  17th  of  December,  1829  ;  and  as  to  the 
breach  of  trust  it  was  declared  that  the  6275/.  received  by  Fooks  in  March, 
1810,  ought  to  have  been  invested  in  consols  according  to  the  trusts  of  the 
testator's  will,  and  it  was  referred  to  the  Master  to  inquire  what  sum  of  3/. 
per  cent,  annuities,  according  to  the  market  price,  might  have  been 
'purchased  with  the  6275/.  on  that  day,  and  what  sum  of  stock  [#433] 
would  have  arisen  from  the  accumulations  of  the  dividends  of  such 
stock  from  the  25th  day  of  March,  1810,  to  the  17th  of  December,  1829,  if 
the  same  had  been  accumulated  pursuant  to  the  trusts  of  the  testator's  will ; 
and  it  was  declared  that  the  defendant  Fooks  was  bound  to  make  good  the 
same.  The  Master  was  also  directed  to  inquire,  what  sums  had  been  paid  or 
allowed  by  Fooks  for  the  maintenance,  education,  or  advancement  in  life  of 
the  respective  children  of  the  testator's  nephews  and  niece. 

The  Master  by  his  report,  dated  the  12th  of  July,  1838,  found  that  the  sum 
of  6275/.  would  have  purchased  9110/.  3  per  cent,  consols  on  the  26th  of 
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March,  18L0 ;  and  that  10,510/.  3  per  cent,  consols  would  have  arisen  from 
the  accumulation  of  the  dividends  on  the  9110/.  3  per  cent,  consols  from  the 
26th  of  March,  1810,  to  the  17th  of  December,  1829,  if  the  same  had  been 

accumulated. 

As  to  the  maintenance  and  advancements  he  found  the  circumstances 
hereinafter  stated.  It  appeared  also  from  the  accounts,  that  Fooks  had  from 
1809  to  1834,  retained  balances  of  the  trust  moneys  in  his  hands,  varying 
from  2600/.  downwards. 

The  cause  now  came  on  for  further  directions,  and  at  this  time  both  the 
nephews  had  died,  without  leaving  any  children. 
The  questions  which  now  arose  were  as  follows : — 
First,  as  to  whom  the  accumulations  of  the  trust  fund,  subsequent  to  De- 
cember, 1829,  (being  twenty-one  years  from  the  testator's  death,)  be- 
[*434]    longed,  such  'subsequent  accumulations  being  void  under  the  Thel- 
luson  act.(a) 
The  second  question  arose,  under  the  power  of  maintenance  and  advance- 
ment, out  of  the  following  circumstances  which  appeared  upon  the  Master's 
report: — 

On  the  marriage  of  Mrs.  Cottle,  the  daughter  of  the  testator's  neice  Dorothy, 
which  took  place  in  January,  1819,  a  settlement  was  made.  The  husband 
was  a  schoolmaster,  and,  not  succeeding  in  his  profession,  the  trustee,  at  the  re- 
quest of  the  plaintiffs  Walter  Pride  and  Dorothy  Worsdale,  was  induced  to 
make  various  advances,  to  the  amount,  in  the  whole,  of  650/.,  for  the  mainte- 
nance of  Mrs.  Cottle  and  her  family ;  at  what  times  the  several  sums  consti- 
tuting this  aggregate  amount  were  advanced  did  not  appear;  but  Mrs.  Cot- 
tle, having  been  born  in  October,  1799,  and  married  in  January,  1819,  she 
was  then  only  nineteen  years  old,  and  some  of  the  sums  may  have  been  ad- 
vanced before  and  others  after  she  attained  twenty-one  years  of  age.  The 
allowance  of  any  part  of  these  advances  of  650/.  to  Mrs.  Cottle  and  her  family 
was  objected  to. 

Mrs.  Cottle  died  on  the  30th  of  April,  1827,  leaving  issue  three  children, 
and  leaving  her  husband  in  poor  circumstances ;  and  the  trustee,  Mr.  Fooks, 
after  her  death,  advanced  to  her  surviving  husband  50/.  a  year  for  the  five 
following  years,  to  enable  him  to  support  the  three  children,  the  issue  of  the 
marriage.  The  allowance  of  this  sum  was  objected  to  by  those  who  might 
become  entitled  to  the  fund  in  the  events  provided  by  the  will. 

Mrs.  Fowler,  the  other  daughter  of  the  testator's  neice  Dorothy, 
[*435]  married  in  June,  1829,  when  she  was  between  Eighteen  and  nine- 
teen years  of  age.  She  married  without  the  advice  or  knowledge  of 
the  trustee,  and  no  settlement  was  made  upon  her ;  but  her  husband  being 
in  very  humble  circumstances,  and  unable  to  maintain  her,  the  allowance 
which  had  been  previously  made  for  maintenance  was  continued  for  hen 

(a)39  &.40G.  3,c.  98 
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The  husband  having  no  house  or  place  of  residence,  the  payments  on  this 
account  were  actually  made  to  the  mother  Dorothy  Worsdale,  but  on  account 
of  the  daughter,  and  for  her  maintenance.  They  amounted  in  the  whole  to 
196/.  13$.  4rf.,  and  were  continued  ffom  the  time  of  the  marriage  in  June, 
1829,  till  the  end  of  the  year  1833.  Mrs.  Fowler  attained  her  age  of  twenty* 
one  years  on  the  2d  of  January,  1832.  Although  no  settlement  was  made  on 
Mrs.  Fowler's  marriage,  it  appeared  that  after  the  marriage,  Mr.  Fooks,  the 
trustee,  advanced  to  Mrs.  Fowler  the  sum  of  67/.  8*.  7tf.,  to  provide  her  with 
things  necessary  by  way  of  outfit.  These  advances  to  Mrs.  Fowler  were 
also  objected  to. 

Mr.  Kindersley  and  Mr.  B.  S.  Follett,  for  the  plaintiffs,  contended  that 
the  next  of  kin  were  entitled  to  the  income  arising  and  which  might  arise 
from  the  property  subsequent  to  the  17th  of  December,  1829,  until  the  pro- 
perty became  distributable :  McDonald  v.  Bryce,(a)  Eyre  v.  Marsden  )(b) 
and  they  insisted  that  the  defendant  Fooks  ought  to  account  for  the  balances 
which  had  remained  in  his  hands,  with  interest  at  5  per  cent. ;  Turners. 
Turner Jc) 

They  contended  also  that  the  payments  made  by  Mr.  Fooks,  after 
the  marriages  of  Mrs.  Cottle  and  Mrs.  #Fowler,  were  not  authorized  [*436] 
by  the  power  and  ought  not  to  be  allowed,  as  after  their  marriages 
their  husbands  became  legally  bound  to  maintain  them.  They  also  argued, 
that  the  payments  to  Mr.  Cottle  and  his  children,  subsequently  to  his  wife's 
death  ought  to  be  disallowed ;  and  that  the  power  of  advancement  ceased  on 
her  marriage,  or,  at  least,  at  the  time  when  under  the  Thellusson  act,  the  in- 
come was  given  to  the  next  of  kin  ;  they  likewise  insisted  that  Fooks  ought 
to  bear  the  costs  of  the  suit  rendered  necessary  by  his  misconduct,  and  that 
the  extra  costs  ought  to  be  paid  out  of  the  general  estate,  according  to  the 
decision  of  the  Lord  Chancellor  in  Eyre  v.  Harsden\d) 

Mr.  Tinney  for  the  representatives  of  the  widow,  and 

Mr.  Bethelly  for  the  representatives  of  one  of  the  next  of  kin  contended  that 
the  next  of  kin  were  entitled  to  the  dividends  of  the  sum  which  would  have 
been  produced  if  the  money  had  been  properly  invested  in  the  funds,  and  con- 
sisted on  the  17th  of  December,  1829,  of  19,620/.  consols. 

Mr.  Pemberton,  and  Mr.  O.  Turner,  for  Mrs.  Fowler,  contended  that  the 
power  for  maintenance  alone  was  limited  to  the  minority  of  the  objects,  and 
did  not  cease  on  the  marriage  of  Mrs.  Fowler,  and  that  the  power  of  advance- 
ment continued  after  her  majority  and  was  not  determined  by  her  marriage. 
They  asked  a  reference  to  the  Master,  to  approve  of  a  proper  sum  to  be  al- 
lowed for  her  future  advancement.    They  cited  McDermott  v.  Kealy.(e) 

Mr.  Cooper  for  Mr.  Cottle. 

•Mr.  Spence  and  Mr.  O.  Russell,  for  Fooks,  contended  that  the  [#437] 
several  advances  had  been  properly  aud  bona  fide  made,  and  ought 

<«)  3  Keen,  376.  '&)  lb.  564.  (c)  1  Jac.  &  W.  99. 

(ji)  4  Myl.  *  Cr.  831 .  (*)  3  Rom.  364,  n. 
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to  be  allowed  to  the  trustee ;  that  Fooks  was  not  responsible  to  the  next  of 
kin,  for  whom  he  had  not  undertaken  any  trust ;  that  interest  on  balances 
was  by  no  means  of  course,  and  ought  not  to  be  allowed  in  this  case,  Ttbbf 
v.  Carpenter  ;(a)  as  to  costs,  they  contended  that  Fooks  ought  not  to  pay 
the  whole  costs  of  the  suit,  which  was  for  administering  the  estate,  and  for 
the  benefit  of  all  parties. 

The  Master  of  the  Rolls  considered  the  next  of  kin  entitled  to  the 
income,  subsequent  to  the  time  when  the  accumulations  were  forbidden  by 
the  Thelluson  act ;  and  that  there  ought  to  be  an  inquiry  as  to  the  balances 
from  time  to  time  in  the  hands  of  Fooks,  and  whether  the  same  were  re- 
quired for  the  purposes  of  the  trusts  contained  in  the  testator's  vntl,  with  lib- 
erty for  the  Master  to  state  special  circumstances,  and  an  inquiry  as  to  what 
would  have  been  produced  from  the  accumulations  if  the  balances  had  been 
properly  invested.  That  Fooks  was  entitled  to  the  general  costs  of  suit  as 
between  solicitor  and  client,  he  paying  so  much  as  had  been  occasioned  by 
his  breach  of  trust.    His  Lordship  reserved  his  decision  on  the  other  points. 


1840 :  March  2. — The  Master  of  the  Rolls  : — The  questions  reserved 
in  this  case  were,  first,  whether  the  trustee  was  justified  in  paying  any  sums  of 
money  for  the  maintenance  of  Mrs.  Cottle  and  Mrs.  Fowler,  after  they  attained 
the  age  of  twenty- one  years ;  secondly,  whether  the  trustee  was  jus- 
[#438]  tified  in  paying  #any  sums  of  money  to  Mr.  Cottle  for  the  mainte- 
nance of  himself  and  the  children  of  his  deceased  wife ;  and,  thirdly, 
whether  Mrs.  Fowler,  notwithstanding  her  marriage  and  the  attainment  of 
her  age  of  twenty-one  years,  is  entitled  to  any  allowance  or  payment  for  her 
future  advancement  in  life. 

The  testator,  Mr.  Webb,  died  on  the  17th  of  December,  1808 :  he  gave  his 
residuary  estate  to  Mr.  Fooks,  to  be  invested  and  accumulated,  and  directed 
that  the  accumulated  fund  should  be  vested  in  Mr.  Fooks  for  such  childreu 
as  his  nephews  and  neice  should  leave  at  their  respective  deceases,  one-third 
part  to  go  to  the  children  of  each  nephew  or  neice ;  and,  after  providing  for 
the  events  of  all  or  any  of  his  nephews  or  niece  dying  without  leaving  any 
child,  he  empowered  the  trustee  from  time  to  time  to  apply  so  much  of  the 
income  of  the  estate  as,  in  the  judgment  of  the  trustee,  might  be  sufficient 
and  proper  for  the  education  and  maintenance  of  the  children  of  the  nephews 
and  niece  during  their  minority,  and  for  their  future  advancement  in  life. 

[His  Lordship  having  stated  the  circumstances  which  had  occurred  sub- 
sequently to  the  testator's  death,  proceeded.]  At  what  times  the  several  sums 
constituting  the  aggregate  amount  of  650/.  were  advanced  for  the  maintenance 
of  Mrs.  Cottle  and  her  family,  does  not  appear ;  but  Mrs.  Cottle  was  born  in 
October,  1799,  and  married  in  January,  1819,  so  that  she  was  then  only  nine- 

(a)  1  Mad.  390. 
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teen  years  old,  and  some  of  the  sums  may  have  been  advanced  before,  and 
others  after,  she  attained  twenty-one  years  of  oge. 

The  allowance  of  any  part  is  objected  to,  and  I  think,  that  as  to  such  part 
as  was  advanced  after  October,  1820,  when  she  came  of  age,  the  ob- 
jection is  good  upon  *the  words  of  the  will ;  but  that,  as  to  the  sums    [*439] 
advanced  during  the  minority  of  Mrs.  Cottle,  although  she  was  mar- 
ried, the  same  ought  to  be  allowed  to  the  trustee. 

The  allowance  of  60/.  a  year,  for  the  five  years  following  the  death  of  Mrs. 
Cottle,  by  the  trustee  to  her  surviving  husband,  to  enable  him  to  support  the 
three  children,  is  also  objected  to  by  those  who  may  be  entitled  to  the  fund 
in  the  events  provided  by  the  will ;  and  I  am  of  opinion  that  the  objection  is 
well  founded,  and  consequently  that  these  sums,  the  payment  of  which  is  not 
authorized  by  the  will,  cannot  be  allowed  to  the  trustee. 

As  to  the  allowance  for  maintenance,  made  by  the  trustee  to  Mrs.  Fowler, 
I  have  already  expressed  my  opinion  that  the  payments  up  to  the  time  when 
she  came  of  age,  ought  to  be  allowed. 

On  considering  the  words  of  the  will,  it  does  not  appear  to  me  that  the 
subsequent  payments  ought  to  be  allowed ;  and  I  must  therefore  order  the 
disallowance  of  so  much  df  the  sum  of  176/.  135.  id.  as  was  paid  for  or  on 
account  of  the  maintenance  of  Mrs.  Fowler  after  the  2d  day  of  January,  1S32. 

Although  no  settlement  was  made,  it  appears  that  after  the  marriage,  Mr. 
Fooks,  the  trustee,  advanced  to  Mrs.  Fowler  the  sum  of  67/.  Ss.  Id.  to  pro- 
vide her  with  things  necessary  by  way  of  outfit ;  and  I  think  that  that  stim 
may  without  impropriety  be  allowed  as  an  advancement. 

Finding  myself  under  the  necessity  of  disallowing  these  considerable  sums 
to  Mr.  Fooks  on  passing  his  accounts,  I  think  it  right  to  observe  that 
the  payments,  *though  not  made  according  to  the  authority  which  he  [*440] 
possessed  when  strictly  considered,  appear  to  have  all  of  them  been 
honestly  and  bona  fide  made  for  the  benefit  of  the  objects  of  the  testator's 
bounty,  and  at  the  request  of  their  nearest  relation :  there  is  no  doubt  that  he 
meant  fairly  and  acted  as  he  thought  for  the  best,  and  did  what  was,  in  fact 
beneficial  to  the  persons  for  whom  the  payments  were  make ;  and  if  this  court 
could  supply  the  want  of  authority  under  the  will,  this  is  a  case  in  which  it 
would  be  done. 

But  it  is  claimed  for  Mrs.  Fowler  that  provision  ought  now  to  be  made  for 
her  future  advancement  in  life.  The  testator  aumorized  the  trustee  to  apply 
a  sufficient  part  of  the  income  for  the  maintenance  of  the  children  during 
their  minority,  and  for  their  future  advancement  in  life. 

It  is  urged  for  Mrs.  Fowler,  that  the  words  "  future  advancement  in  life" 
are  not  connected  with  the  word  "  minority,"  so  as  to  deprive  the  trustee  of 
his  power  to  apply  the  income  for  her  future  advancement  in  life,  even  after 
she  has  attained  her  majority. 

On  the  other  hand,  it  is  contended  that  advancement,  as  well  as  mainten- 
ance, were  intended  to  be  allowed  only  during  minority ;  that  Mrs.  Fowler, 
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on  her  marriage,  ceased  to  be  an  object  of  the  power ;  that  the  question  of 
advancement  was  left  to  the  direction  of  the  trustee,  who  refuses  to  advance; 
and  that,  by  the  expiration  of  twenty-one  years,  there  is  no  subject  upon 
whom  the  power  can  operate. 

It  does  not  appear  to  me  that,  upon  the  construction  of  the  will,  the  power 
of  the  trustee  to  apply  part  of  the  income  for  the  future  advancement 
[#441J  in  life  of  the  'children,  ceased  with  the  minority  of  the  children,  or 
that,  by  the  expiration  of  twenty-one  years,  there  has  ceased  to  be 
any  subject  for  the  power  to  operate  upon.  The  act  which  prevents  accu- 
mulations, applies  otily  to  that  which  was  meant  to  be  accumulated, — to  the 
residue  after  the  purposes  which  continue  lawful  are  answered ;  not  to  any 
thing  which  it  was  within  the  duty  or  the  legal  competence  of  the  trustee  to 
do,  as  against  the  accumulation  if  the  accumulation  had  been  allowed  to  pro- 
ceed :  a  great  difference  is  indeed  effected  in  the  parties  who  are  interested  to 
oppose  any  application  of  the  income  would  otherwise  have  accumulated, 
but  no  difference  in  the  power  or  duty  to  apply  the  income  in  a  mode  direct- 
ed by  the  will,  which  continues  lawful.[l] 

I  do  not  find  that  in  point  of  fact  the  trustee  refuses  to  apply  any  part  of 
the  income  to  the  future  advancement  in  life  of  Mrs.  Fowler;  he  declines, 
and  necessarily  under  the  circumstances,  to  act  without  the  sanction  of  the 
court,  but  that  is  all ;  and  I  think  that  Mrs.  Fowler  is  not  to  be  prejudiced  by 
this,  if  the  case  be  proper  for  her  relief. 

The  remaining  point  is,  that  upon  the  marriage  she  ceased  to  be  an  object 
of  the  power ;  and  to  be  sure  you  cannot  advance  a  woman  who  is  already 
married  by  obtaining  a  marriage  for  her :  she  is  precluded  from  any  mode  of 
future  advancement  which  is  inconsistent  or  incompatible  with  the  connection 
she  has  formed,  and  the  condition  in  life  in  which  she  has  placed  herself;  but 
it  does  not  appear  to  me  that  she  is  therefore  precluded  from  the  capacity  of 
receiving  the  benefit  of  any  application  of  money  for  her  future  advance- 
ment in  life. 
[#442]  *I  conceive  that  there  may  be.  various  modes  in  which,  notwith- 
standing her  marriage,  and  without  interfering  with  the  condition  in 
which  her  marriage  has  placed  her,  money  may  be  efficiently  applied  for  her 
advancement  in  life ;  and  although  no  specific  mode  of  application  has  been 
suggested,  and  I  think  that  for  that  reason  I  cannot  make  a  reference  to  the 
Master  on  the  subject,  yet  it9  appears  to  me  that  I  ought  to  declare  that  not- 
withstanding her  marriage,  and  the  attainment  of  her  age  of  twenty-one 
years,  she  is,  upon  the  construction  of  this  will,  entitled  to  have  a  portion  of 
the  income  of  the  accumulated  fund  applied  for  her  future  advancement,  and 
I  give  her  liberty  to  apply .[2] 

[1]  Vide  Ellis  v.  Maxwell,  3  Beav.  587.    2  Keen,  574,  n.  1. 
[2]  Vide  Sidmouth  v.  Sidmoutk,  poet,  447.    3  Bow.  966,  n.  8. 
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Ambler  v.  Tebbutt. 

1R40:  March  30. 

Several  actions  and  raits  being  pending  between  the  plaintiff  and  defendant,  one  of  rach  actions 
came  on  for  trial  in  the  Queen's  Bench,  when,  by  consent,  all  matters  in  difference,  including 
the  suits  at  law  and  in  equity  then  depending  between  the  parties,  were,  by  consent,  referred  to 
arbitration.  »  The  plaintiff,  in  equity,  afterwards  served  a  subpoena  to  hear  judgment  and  set 
down  the  causes.  The  court,  on  motion,  set  aside  the  subpoena  with  costs,  and  struck  out  the 
causes  from  the  list. 

There  were  several  actions  at  law  and  suit3  in  equity  depending  between 
the  plaintiff  and  defendant.  One  of  the  actions  coming  on  for  trial  in  the 
Queen's  Bench,  on  the  13th  of  December,  1839,  "  all  matters  in  difference, 
including  the  suits  at  law  and  in  equity  then  depending  between  the  parties,91 
were  by  consent  referred  to  arbitration,  and  the  reference  was  made  a  rule  of 
the  Court  of  Queen's  Bench. 

On  the  23J  of  December,  the  solicitors  of  the  plaintiffs  in  equity  issued 
and  served  subpoenas  to  hear  judgment  in  the  suits,  and  set  down  the  causes 
on  the  Registrar's  book  for  hearing.    They  also  took  proceedings,  in 
the  *Q,ueen's  Bench,  to  vary  the  order  of  reference  and  limit  it  to    [*443] 
that  particular  action  ;  in  this  however  they  were  unsuccessful. 

It  was  now  moved,  on  behalf  of  the  defendant,  that  the  subpoenas  to  hear 
judgment  might  be  set  aside  with  costs,  and  that  the  causes  might  be  struck 
out  of  the  Registrars  book. 

Mr.  /.  Russell  for  the  motion. 

Mr.  Pemberton,  contra. 

The  Master  op  the  Rolls  said,  that  the  Court  of  dueen's  Bench  hav- 
ing refused  to  vary  the  order  of  reference,  it  remained  in  its  generality  as  as- 
serted by  the  defendant  and  denied  by  the  plaintiff;  the  consequence  was, 
that  the  plaintiff's  solicitors  were  in  error  when  they  sued  out  the  subpoena : 
that  he  therefore  had  no  discretion,  but  must  order  the  subpoenas  to  hear 
judgment  to  be  set  aside  with  costs  to  be  paid  by  the  plaintiff,  and  that  these 
causes  be  struck  out  of  the  list  of  causes  for  hearing. 


*Oldfield  v.  Cobbett.  [*444] 

1840 :  January  15,  30  ;  February  11 ;  March  30. 

Receiver's  accounts  were  passed  in  the  Master's  office  in  the  absence  of  the  executor,  the  warrants 

having  been  regularly  served  on  his  clerk  in  court,  but  not  having  been  forwarded  to  him.    The 

court,  under  the  circumstances,  remitted  the  matter  to  the  Master's  office,  to  give  the  executor 

an  opportunity  of  stating  his  objections  to  the  accounts. 
A  defendant,  who  was  the  executor  and  residuary  legatee,  obtained  an  order  to  sue  in  forma  pmu» 

ftr\9 ;  having  afterwards  taken  the  benefit  of  the  insolvent  act,  he  was  dis-paupered,  on  the 

ground  that  he  was  then  defending  in  his  representative  character  only. 

The  defendant  was  the  executor  and  residuary  legatee  of  his  father  Win. 
Cobbett.    Shortly  after  the  testator's  death  the  plaintiff  instituted  this  credi- 
Yox„  II.  35 
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tor's  suit,  and  Mr.  West  was  subsequently  appointed  receiver  of  the  pro- 
perty. 

The  receiver  having  passed  his  accounts  before  the  Master,  and  paid  over 
the  balance,  he  petitioned  to  be  discharged  and  have  his  recognizances  va- 
cated. 

Mr.  Pemberton  for  the  petition. 

The  defendant  in  person  opposed  the  petition,  alleging  that  there  were  in- 
accuracies in  the  accounts,  and  that  they  had  been  passed  in  his  absence,  he 
not  having  been  personally  served  with  the  warrants,  as,  he  allege^,  had  been 
directed  by  the  Master. 

The  Master  of  the  Rolls  allowed  this  petition  to  stand  over,  to  give 
the  defendant  an  opportunity  of  urging  his  objections  upon  a  cross  petition. 


The  defendant  accordingly  presented  his  cross  petition. 
The  Master  of  the  Rolls,  after  hearing  the  petition,  said  he  would 
make  inquiries  as  to  what  had  been  done  before  he  decided. 

[#445]  *The  Master  of  the  Rolls  :— On  communicating  with  the 
Master  on  this  case,  I  find  that  he  never  did,  as  Mr.  Cobbett  has  sup- 
posed, order  that  he  should  be  personally  served  with  the  warrants  for  at- 
tendance at  his  office  ;  but  it  appears  that  the  solicitor  for  the  plaintiff,  at  the 
suggestion  of  the  Master,  and  for  the  convenience  of  Mr.  Cobbett,  consented 
to  serve,  and  did  on  several  occasions,  in  addition  to  the  regular  service  on 
the  clerk  in  court,  serve  Mr.  Cobbett  with  such  warrants  personally,  or  at  a 
place  appointed  by  him  for  the  service. 

The  solicitor  for  the  receiver  appears  to  have  been  no  party  to  any  such 
arrangements :  he  served  the  warrants  regularly  on  the  clerk  in  court,  and 
did  not  serve  them  on  Mr.  Cobbett  personally;  he  was  not  bound  to  do  so, 
and  the  Master  finding  that  the  warrants  had  been  regularly  served  on  the 
clerk  in  court,  declined,  I  think  properly,  to  delay  his  report. 

The  solicitor  for  the  receiver  proceeded  regularly  to  obtain  the  report ;  but 
it  nevertheless  appears  that,  in  fact,  the  account  was  taken  in  the  absence  of 
Mr.  Cobbett  the  executor;  and  although  the  warrants  were  duly  served  on 
his  clerk  in  court,  yet  that  communication  between  Mr.  Cobbett  and  his  clerk 
in  court  had  previously  ceased  ;  and  that  communication  may  have  ceased 
in  consequence  of  Mr.  Cobbett  having  been  induced  to  rely  on  other  service, 
which  the  solicitor  for  the  plaintiff  had  made  through  indulgence.  Under 
these  circumstances,  and  although  the  solicitor  for  the  receiver  is  free  from 
all  blame,  yet  as  Mr.  Cobbett  clearly  intended  to  be  present  on  the  taking  of 
the  accounts,  and  may  have  relied  on  receiving  from  the  receiver  the 
[#446]  indulgence  which  he  had  received  from  the  plaintiff,  'and  have  thus 
been  deprived  of  the  means  of  attending  the  Master  pursuant  to  the 
warrants ;  I  think,  that  it  is  not  unreasonable  to  give  him  now  an  opportunity 
of  stating  to  the  Master  what  are  his  objections  which  he  has  to  make  to  the 
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receiver's  account ;  and,  for  this  purpose,  that  it  must  be  referred  back  to  the 
Master  to  review  his  report. 

It  must,  however,  be  understood,  that  the  warrants  are  to  be  served  in  the 
usual  manner  upon  the  clerk  in  court ;  and  that  Mr.  Cobbett  must  hereafter, 
at  his  peril ,  take  notice  of  warrants  so  served. 


March  30 : — The  defendant,  in  May,  1839,  obtained  an  order  to  defend  in 
forma  pauperis,  but  which  he  had  not  duly  served.    The  defendant  after- 
wards took  the  benefit  of  the  insolvent  debtors'  act. 

A  petition  was  now  presented  by  the  plaintiff  to  discharge  the  order,  allow- 
ing the  defendant  to  defend  in  forma  pauperis  on  the  ground  that  this  indul- 
gence was  extended  to  persons  who  sue  or  defend  in  their  own  right,  and  not 
to  executors  and  administrators. 

Mr.  Kinder sley,  in  support  of  the  petition,  contended,  that  as  all  the  de- 
fendant's interest,  except  as  executor,  had  passed  to  his  assignee,  he  was  now 
defending  the  suit  in  his  representative  character  only ;  and  that,  by  the  rules 
of  the  court,  he  could  not  do  so  in  forma  pauperis;  he  cited  Paradice  v. 
Sheppard.(a) 

The  defendant  in  person  opposed  the  application. 

*Thk  Master  of  the  Rolls  said,  the  defendant  was  defend-    [*447J 
ing  in  the  character  of  executor  only,  and  he  could  not  allow  him  to 
do  so  in  forma  pauperis  without  altering  the  established  practice. 


SlDMOUTH.V.   SlDMOUTH. 


1840 :  April  27, 28. 

When  property  is  purchased  by  a  parent  in  the  uame  of  his  child,  it  is  prima  facie,  an  advance* 
ment ;  the  implied  trust  in  favor  of  the  person  paying  the  money,  does  not  in  such  case  arise. 
This  presumption  may,  however,  be  rebutted  by  evidence,  manifesting  an  Intention  that  the 
child  shall  take  as  trustee. 

Where  a  purchase  is  made  by  a  parent  in  the  name  of  a  child,  the  cotemporaneous  acts  and  de- 
clarations of  the  parent  are  evidence  to  show  that  the  child  shall  take  as  trustee  only  ;  but  the 
subsequent  acts  and  declarations  of  the  parent  are  inadmissible  for  that  purpose. 

Moneys  were  invested  in  the  funds,  by  a  father,  in  the  name  of  his  son,  the  dividend!  of  which  were 
received  by  the  father  during  his  life,  under  a  power  of  attorney  from  the  sod :  Held,  after  his 
death,  that  this  was  an  advancement,  and  that  the  funds  belonged  to  the  son. 

The  question  in  this  case  was,  whether  certain  sums  which  had  been  pur- 
chased in  the  funds,  by  Lord  Stowell  in  the  name  of  his  only  son  Mr.  Scott, 
and  the  dividends  of  which  had,  with  the  concurrence  of  Mr.  Scott,  been  re- 
ceived by  Lord  Stowell  during  his  life,  belonged  under  the  circumstances  to 
the  estate  of  Mr.  Scott,  or  whether  Mr.  Scott  was  a  trustee  for  his  father. 

At  six  different  times  in  the  years  1825,  and  1826,  namely,  on  the  4th  of 

(a)  1  Dickens,  136,  and  Beames  on  Costs,  App.  577. 
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May,  the  27th  of  July,  the  29th  of  October,  and  the  24th  of  November,  1825, 
and  on  the  27th  of  January,  and  the  24th  of  October,  1826,  Lord  Stowell 
purchased  several  large  sums  in  the  funds  in  the  name  of  his  only  son  Mr. 
Scott  and  on  the  13th  of  January,  and  the  24th  of  October,  1825,  and  on  the 
3d  of  August,  1826,  Mr.  Scott  executed  powers  of  attorney  authorizing  Lord 
Stowell  and  his  bankers  to  receive  the  dividends,  which,  it  appeared, 
[*448]  had  been  done,  and  *the  amount  carried  to  the  credit  of  Lord  Sto- 
well's  account  with  his  bankers. 

It  did  not  appear  that  Mr.  Scott  knew  of  the  purchases  at  the  time  they 
were  made,  and  in  two  of  the  cases  it  did  not  appear  that  he  knew  of  the 
transfers,  until  the  times  when  he  executed  the  powers  of  attorney,  but  in  one 
case  he  attended  at  the  bank  with  his  father  and  received  the  dividend  war- 
rant, which  he  handed  over  to  Lord  Stowell. 

What  took  place,  at  the  time  Lord  Stowell  directed  the  purchases  to  be 
made,  was  detailed  in  the  evidence  of  Mr.  Addison,  then  a  clerk  of  Lord  Sto- 
well's  bankers,  and  was  as  follows : — After  stating  that  Lord  Stowell  was  in 
the  habit  of  coming  to  his  bankers  when  he  had  some  surplus  money  to  lay 
out,  for  the  purpose  of  giving  directions  as  to  its  investment,  and  that  the  wit- 
ness almost  uniformly  saw  him  on  those  occasions ;  he  stated  "  that  a  con- 
versation of  this  sort  usually  occurred,  viz :  after  mentioning  that  he  had  some 
spare  money  to  lay  out.  he  would  say,  partly  as  if  deliberating  to  himself,  and 
partly  as  if  speaking  to  witness,  "  What  shall  I  buy  1  I  have  some  idea  of 
buying  the  stock  in  my  son's  name,"  and  after  hesitating  and  considering  for 
a  short  time,  he  would  add,  "  well,  T  think  I  will  buy  it  in  my  son's  name," 
or  he  used  expressions  to  that  effect.  That  although  the  said  Lord  Stowell 
now  and  then  evinced  some  little  indecision  as  to  whose  name  the  stock 
should  be  purchased  in,  yet  that  all  the  purchases  of  stock  which  he  made 
from  the  4th  of  May,  1825,  till  the  month  of  October,  1826,  were  with 
one  exception  made  by  his  direction  in  the  name  of  his  son  William  Scott. 
That  the  witness  was  led  to  believe,  as  well  from  his  conversations  with  Lord 
Stowell,  as  from  the  manner  in  which  the  stock  was  dealt  with  and 
[*449]  treated,  that  Lord  Stowell  "always  considered  that  the  stock,  so  pur- 
chased in  his  said  son's  name,  still  remained  his  own  proJ)erty." 

In  1830,  Lord  Stowell  made  his  will  and  two  codicils,  and  in  November, 
1831,  he  made  a  third  codicil,  under  which  he  intended  Mr.  Scott  to  take 
considerable  benefits.  He,  however,  died  in  November,  1835,  and  his  father, 
Lord  Stowell,  died  two  months  afterwards,  in  January,  1836. 

There  was  some  evidence  of  his  lordship's  solicitor,  to  the  effect  that  in 
1829  and  in  1831,  at  an  interview  respecting  his  will,  Lord  Stowell  had 
spoken  of  some  property  which  Mr.  Scott  had  in  the  funds,  and  which  he  had 
taken  into  account  in  determining  the  amount  intended  to  be  left  to  him  by 
Lord  Stowell. 

There  was  also  some  evidence  to  show  that  in  the  enumeration  of  Lord 
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StowelPs  property,  shortly  before  his  death,  but  when  his  intellects  were 
much  impaired  by  age,  the  property  in  question  had  been  included. 

The  interests  of  the  parties  to  the  suit  in  the  funds  in  question  were  as  fol- 
lows:— the  plaintiff,  Lady  Sidmouth,  would  be  absolutely  entitled  to  the 
funds  in  question,  if  they  formed  part  of  the  estate  of  Mr.  Scott ;  but  in  the 
event  of  the  stock  forming  part  of  Lord  Stowell's  estate,  the  principal  defen- 
dants would,  under  the  will  of  Lord  Stowell,  be  entitled  thereto,  in  the  event 
of  the  death  of  the  plaintiff  without  issue. 

Mr.  Pembertpn  and  Mr.  L.  Wigram^  for  the  plaintiff,  Lady  Sidmouth, 
contended  that  the  purchase  by  Lord  Stowell  in  Mr.  Scott's  name  was  an  ad- 
vancement to  the  son,  and  did  not  make  him  a  trustee  for  his  father ; 
and  that  consequently  the  funds  in  question  formed  part  of  *Mr.    [*450] 
Scott's  estate,  and  belonged  to  the  plaintiff  as  his  general  legatee. 

They  argued  that  although  where  a  purchase  is  made  in  the  name  of  a 
stranger,  an  implied  trust  arises  in  favor  of  him  who  pays  the  purchase  mo- 
ney ;  yet  that  when  the  purchase  is  made  by  a  parent  in  the  name  of  his 
child,  the  presumption  is  that  it  is  made  as  an  advancement,  Finch  v.  Fwch^a) 
and  that  the  onus  of  proving  a  trust  attached  to  the  other  side.  That  the 
fact  of  the  parent  remaining  in  possession  was  insufficient  to  rebut  the  pre- 
sumption of  law  in  favor  of  the  child.  Taylor  v.  Taylor,(b)  Dyer  v. 
Dyer, -(c)  that  the  rule  of  law  was  thus  laid  down  in  Lord  Grey  v.  Lady 
Greyed)  "  In  all  cases  whatsoever,  where  a  trust  shall  be  between  father 
and  son,  contrary  to  the  consideration  and  operation  of  law,  the  same  ought 
to  appear  upon  very  plain  and  coherent  and  binding  evidence,  and  not  by  any 
argument  or  inference  from  the  father's  continuing  in  possession  and  receiving 
the  profits,  which  somtimes  the  son  may  not  in  good  manners  contradict,  es- 
pecially where  he  te  advanced  but  in  part ;  and  if  such  inference  shall  not 
be  made  by  the  father's  perception  of  profits  it  shall  never  be  made  from  any 
words  between  them  in  common  discourse ;  for  in  those  there  may  be  great 
variety,  and  sometimes  apparent  contradictions.  Therefore,  when  the  proof 
is  not  clear  and  manifest,  the  court  ought  to  follow  the  law,  and  'tis  very  safe 
so  to  do." 

They  also  contended  that  the  only  evidence  admissible  to  prove  a  trust,  must 
be  of  facts  and  declarations  cotemporaneous,  and  that  no  subsequent 
acts,  or  declarations  of  a  parent  were  admissible,  in  evidence,  to  [*451] 
prove  that  a  trust  and  not  an  advancement,  was  intended  ;  that "  no- 
thing ex  post  facto  could  ever  be  allowed  to  alter  what  had  been  already 
done."  Crabb  v.  Grabble)  That  if  Mr.  Scott  had  executed  a  deed  of  trust 
for  Lord  Stowell  for  life,  the  inference  would  be  irresistable  that  it  was  in- 
tended that  the  son  should  take  in  remainder  beneficially ;  that  the  power  of 

(a)  15  Ves.  43.  (I)  1  Atkini,  386. 

(c)  1  Watkins  on  Copyholds,  4th  ed.  277,  and  1  P.  William*,  112,  n.,  and  2  Cox,  92. 

(d)  Ca  tern.  Finch,  340,  and  see  2  Swan.  594. 

(<?)  1  Myl.  &  K.  511 ;  and  ace  KUpin  y.  Kilpin,  lb.  537 ;  and  Murlf  y.  Franklin  1  Swan.  13. 
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attorney,  which  was  revocable,  and  would  lose  its  operation  on  the  death  of 
Mr.  Scott,  was  still  stronger  in  proving  that  he  was  not  wholly  a  trustee  for 
his  father.  That  the  obvious  purpose  was  by  a  gift  inter  vivos  to  avoid  the 
payment  of  probate  and  legacy  duty. 

Mr.  Hall  for  Lord  Sidmouth  and  Mr.  Chisholme,  a  trustee,  submitted  to 
any  decision  of  the  court. 

Mr.  Kindersley  and  Mr.  H  Williams,  for  the  representatives  of  Lord  El- 
don,  and  Mr.  Purvis,  for  Mrs.  Forster,  a  party  in  the  same  interest,  contended 
there  was  a  clear  trust  of  the  stock  in  favor  of  Lord  Stowell ;  that  there  was 
evidence  sufficient  to  rebut  the  ordinary  presumption  that  Mr.  Scott  was  to 
take  beneficially.  The  execution  by  him  of  the  powers  of  attorney — his  ac- 
quiescence for  so  many  years  in  the  receipt  of  the  dividends  by  bis  father, 
showed  plainly  that  the  father  and  not  the  son  was  intended  to  have  the  bene- 
fit of  the  investment.  That  the  fact  of  a  father  retaining  possession  had  al- 
ways been  looked  on  as  strong  evidence  against  an  advancement.  In  Wood- 
man v.  Morrely{a)  a  daughter  was  decreed  to  surrender  copyholds  on 
that  ground 7  and  in  Murless  v.  Franklin,(b)  it  was  considered  that 
[*452]  'possession  taken  by  the  father  at  the  time,  would  amount  to  evi- 
dence to  show  that  the  father  intended  the  purchase  for  his  own 
benefit. 

They  argued,  that  if  the  son  took  the  whole  beneficial  interest,  the  father's 
estate  might,  contrary  to  the  intention,  be  accountable  for  the  receipts  of  the 
very  dividends  ;  that  if  a  partial  interest  was  intended  to  be  reserved  by  the 
father,  then  the  onus  of  proving  the  limits  of  that  interest  was  on  the  plain- 
tiff ;  and  that  it  might  fairly  be  assumed  that  Lord  Stowell  intended  his  son 
to  take  the  property,  only  in  the  event  of  his  surviving  him. 

That  the  authorities  cited  were  distinguishable.  The  case  of  Lord  Grey 
v.  Lady  Orey  turned  on  this,  that  the  son  joined  in  a  security  for  the  pur- 
chase money.  In  Taylor  v.  Taylor,  the  infancy  of  the  child  was  the  main 
point  relied  on,  as  it  would  be  absurd  to  appoint  an  infant  trustee ;  and  in 
Crabb  v.  Crabb,  the  testator  had  eviaced  his  intention  by  directing  the  divi- 
dends to  be  paid  to  the  son. 

That  Mr.  Scott  was  adult  at  the  time,  and  living  with  his  father,  and  that 
no  marriage  or  settlement  in  life  appeared  to  have  been  then  contemplated, 
which  rendered  such  a  provision  for  him  necessary.  They  also  cited  Swift 
dem.  Farr  v.  Davis.(c) 

Mr.  Turner  and  Mr.  Allfrey,  for  Mr.  Sanderson,  in  the  same  interest,  cited, 
in  addition,  Stileman  v.  Ashdown,(d)  Loyd  v.  Readme)  and  a  manuscript 
case  of  Loriet  v.  Loriet,  before  Sir  John  Leach,  in  November.  1825. 
[*453|        #Mr.  Pemberton,  in  reply. 

April  28. — The  Master  op  the  Rolls  : — The  plaintiff  in  th» 

(*)  Freeman,  C.  C.  32.  (6)  1  Swan.  17.  (c)  8  East,  354,  n. 

(4  2  Atk,  477.  te)  1  P.  Williams,  606. 
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cause  is  the  legal  personal  representative  of  her  late  brother,  William  Scott, 
and  as  such  she  claims  to  be  entitled  to  the  sum  of  5500/.  three  per  cents.,  the 
sum  of  7000/.  three  per  cent,  reduced  annuities,  and  the  sum  of  21,000/.  three 
and  a  half  per  cent,  annuities,  which  were  standing  in  the  name  of  Mr.  Scott 
at  the  time  of  his  death  ;  the  defendants  are,  Lord  Sidmouth  and  Mr.  Chis- 
holme  the  executors  of  Lord  Stowell  the  father  of  Mr.  Scott  and  of  the  plain- 
tiff, Elizabeth  Foster  and  Richard  Burden  Sanderson,  who  are  represented 
to  be  two  of  the  next  of  kin  of  Lord  Stowell,  (exclusively  of  his  daughter  and 
her  issue,)  and  the  executors  of  the  late  Lord  Eldon,  who  is  represented  to 
have  been  the  only  other  next  of  kin  of  Lord  Stowell,  (exclusively  of  his 
daughter  and  her  issue.) 

Mr.  Scott  died  on  the  26th  of  November,  1835,  in  the  lifetime  of  his  father, 
Lord  Stowell,  who  died  on  the  28th  of  January,  1836.  The  death  of  Mr. 
Scott  was  not  made  known  to  his  father,  and  for  some  time  after  Lord  Sto- 
well's  death,  it  was  supposed  that  Mr.  Scott  had  died  intestate,  and  on  this 
supposition  administration  of  his  estate  was  granted  to  his  father's  executors, 
and  they  procured  the  sums  of  stock  which  are  in  question  to  be  transferred 
into  their  names.  After  the  will  of  Mr.  Scott  was  discovered,  administration 
of  his  estate  was  granted  to  the  plaintiff. 

By  the  will  of  Mr.  Scott,  the  whole  of  his  personal  estate  was  bequeathed 
to  the  plaintiff. 

By  the  will  of  Lord  Stowell,  his  residuary  estate  is  contingently 
given  in  trust  for  the  persons  who,  under  #the  statute  of  distribu-    [*454] 
tions,  would  be  entitled  to  his  personal  estate  in  case  he  had  died  in- 
testate and  without  issue. 

The  several  sums  of  stock  which  were  standing  in  the  name  of  Mr.  Scott 
at  the  time  of  his  death,  were  all  of  them  purchased  by  the  directions  and 
with  the  money  of  Lord  Stowell ;  and  under  these  circumstances,  the  plain- 
tiff contends  that  the  stock  so  purchased  by  the  father  in  the  name  of  the 
son,  was  an  advancement  to  him,  and  constituted  part  of  his  estate,  and  now 
belongs  to  her  as  his  legal  personal  representative ;  whilst  the  defendants,  the 
next  of  kin  (exclusively  of  the  plaintiff  and  her  issue)  contend  that  the  pur- 
chase was  made  under  circumstances  which  constitute  Mr.  Scott  a  trustee  for 
his  father,  Lord  Stowell,  and  that,  notwithstanding  the  transfer  of  the  stock 
into  the  name  of  Mr.  Scott,  the  beneficial  interest  therein  was  vested  in  Lord 
Stowell,  and  formed  part  of  his  estate,  and  upon  the  happening  of  the  contin- 
gency contemplated  by  him  will  belong  to  his  next  of  kin. 

The  law  applicable  to  cases  of  this  nature  is  subject  to  so  little  doubt  that 
it  has  not  been  questioned  in  the  argument  of  this  case.  Where  property  is 
purchased  by  a  parent  in  the  name  of  his  child,  the  purchase  is  prima  facie 
to  be  deemed  an  advancement ;  the  resulting  or  implied  trust  which  arises  in 
favor  of  the  person  who  pays  the  purchase  money,  and  takes  a  conveyance  or 
transfer  in  the  name  of  a  stranger,[l]  does  not  arise  hi  the  case  of  a  purchase 

[1]  A*  to  resulting  trust,  in  cases  of  this  description,  see  Bottford  v.  Burr,  2  Johns.  Ch.  Rep. 
405,409. 
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by  a  parent  in  the  name  of  a  child  ;  but  still  the  relation  of  parent  and  child 
is  only  evidence  of  the  intention  of  the  parent  to  advance  the  child,  and  that 
evidence  may  be  rebutted  by  other  evidence,  manifesting  an  intention  that  the 
child  shall  take  as  a  trustee ;  and  in  this  case,  as  in  most  others  of 
[M55]  *the  like  kind,  the  only  question  is,  whether  there  is  such  other  evi- 
dence. 

That  cotemporaneous  acts  and  even  cotemporaneous  declarations  of  the 
parent  may  amount  to  such  evidence,  has  often  been  decided.  Subsequent 
acts  and  declarations  of  the  parent  are  not  evidence  to  support  the  trust,  al- 
though subsequent  acts  and  declarations  of  the  child  may  be  so ;  but  gene- 
rally speaking,  we  are  to  look  at  what  was  said  and  done  at  the  time. 

In  this  case,  the  only  evidence  showing  what  was  done  at  the  time  is  that 
of  Mr.  Addison,  who  says  that  Lord  Stowell  was  in  the  habit  of  going  to  the 
banking  house  of  Child  &  Co.  when  he  had  surplus  money  to  lay  out,  and 
that  on  such  occasions  n  conversation  of  this  sort  usually  occurred,  viz.,  after 
mentioning  that  he  had  some  spare  money  to  lay  out,  he  would  say,  partly 
as  if  deliberating  to  himself,  and  partly  as  if  speaking  to  witness,  "  What 
shall  I  buy  ?  I  have  some  idea  of  buying  the  stock  in  my  son's  name ;''  and 
after  hesitating  and  considering  for  a  short  time,  he  would  add,  "  Well,  I  think 
I  will  buy  it  in  my  son's  name,"  or  he  used  expressions  to  that  effect.  The 
witness  then  proves  the  stock  to  have  been  purchased  by  the  directions  of 
Lord  Stowell  in  his  son's  name,  and  leaving  it  to  be  supposed  that  the  vague 
language  he  has  described  was  employed  on  the  several  occasions  of  those 
purchases,  he  says  it  was  understood  by  the  bank  that  the  stock  was  to  be 
held  by  the  son  at  the  entire  and  absolute  disposal  of  the  father. 

This  understanding  is  not  material,  as  we  are  to  consider  what  it  is  of 
which  the  facts  are  evidence ;  and  I  am  of  opinion  that  the  species  of  de- 
liberation which  was  manifested  by  Lord  Stowell,  and  supposing  it 
[*456]  to  have  'occurred  on  every  occasion  of  transfer,  affords  no  evidence 
whatever  that  he  intended  his  son  to  be  a  trustee  of  the  stock.  I 
cannot  suppose  him  to  have  been  ignorant  of  the  legal  effect  of  buying  the 
stock  in  the  name  of  his  son ;  and  it  seems  much  more  probable  that  any 
hesitation  which  he  evinced  was  occasioned  by  a  deliberation  whether  he 
should  or  not  make  an  advancement  for.  his  son,  than  by  a  deliberation  whe- 
ther he  should  or  not  make  his  son  a  trustee  for  him  at  a  time  when  he  had 
other  stock  standing  in  bis  own  name,  and  in  which  it  does  not  appear  that 
any  convenience  could  be  obtained  by  making  his  own  son  a  trustee  for  him 
of  part  of  the  stock  of  which  he  was  the  owner. 

As  far  as  acts  strictly  cotemporaneous  appear,  there  does  not  appear  to  be 
any  thing  to  manifest  an  intention  to  make  the  son  a  trustee  for  the  father. 
The  circumstance  that  the  son  was  adult  does  not  appear  to  me  to  be  mate- 
rial.[1]  It  is  said  that  no  establishment  was  in  contemplation,  and  that  no 
necessity  or  occasion  for  advancing  the  son  had  occurred,  but  in  the  relation 

[1]  Vide  Seawm  y.  Scawin,  1  Yo.  &  Cell.  C/C.  65.    Cited  poet,  459,  n. 
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between  pareut  and  child,  it  does  not  appear  to  me  that  an  observation  of 
this  kind  can  have  any  weight.  The  parent  may  judge  for  himself  when  it 
suits  his  own  convenience,  or  when  it  will  be  best  for  his  son,  to  secure  him 
any  benefit  which  he  voluntarily  thinks  fit  to  bestow  upon  him,  and  it  does 
not  follow  that  because  the  reason  for  doing  it  is  not  known,  there  was  no 
intention  to  advance  at  all. 

But  then  it  is  said  that  the  powers  of  attorney,  which  enabled  the  father 
or  the  father's  bankers  to  receive  the  dividends,  though  not  strictly  cotempo- 
raneous,  followed  so  soon  upon  the  transfers  as  to  show  that  they  were  part 
of  the  same  transaction.  In  none  of  the  cases  does  it  appear  that 
Mr.  Scott  knew  of  the  transfers  at  the  time  *when  they  were  made ;  [M57] 
in  two  of  the  cases  it  does  not  appear  that  he  knew  of  the  transfers 
until  the  times  when  he  executed  the  powers  of  attorney ;  but  in  one  of  the 
cases  he  had  attended  at  the  bank,  and  himself  received  the  dividend  war- 
rant, and  consequently  knew  of  the  transfer  before  he  executed  the  power  of 
attorney ;  he  then  permitted  his  father,  who  was  present,  to  deal  with  the 
dividend  as  he  pleased.  These  circumstances  are  not  conclusive,  but  they 
appear  to  me  to  make  it  probable,  that  at  the  time  when  the  transfers  were 
made,  Lord  Stowell  intended  that  the  dividends  should  be  received  by  him- 
self.   Whenever  that  intention  was  formed,  Mr.  Scott  acquiesced  in  it. 

But  supposing  that  the  demand  of  the  powers  of  attorney  afford  evidence 
of  Lord  Stowell's  intention  at  the  times  of  the  several  transfers,  I  am  of  opi- 
nion that  it  cannot  thence  be  deduced  that  Lord  Stowell,  at  the  same  times, 
intended  his  son  to  be  a  mere  trustee  for  him.  Consider  the  situation  in 
which  they  stood, — the  son  unmarried,  living  in  the  house  of  his  father,  and 
wholly  maintained  by  him,  having  future  expectations  from  another  source, 
but  no  present  maintenance  except  from  his  father,  and  having  very  great  fu- 
ture expectations  from  his  father's  large  property ;  and  then  consider  what 
the  father  could  mean  by  transferring  sums  of  stock  into  the  name  of  his  son, 
with  an  intention  to  receive  the  dividends  himself.  It  is  clear  that  he  meant 
to  continue  to  maintain  his  son  ;  it  is  probable  that  if  he  had  meant  only  a 
contingent  provision  in  the  event  of  the  son  surviving  him,  he  would  have 
made  a  transfer  into  the  joint  names  of  himself  and  his  son,  for  this  would 
have  given  the  absolute  power  over  the  stock  to  the  survivor  ;[1]  if  he  had 
intended,  notwithstanding  the  transfer  to  the  son,  to  retain  the  absolute 
dominion  in  himself,  it  is  probable  he  would  have  taken  care  to 
'extend  the  power  so  as  to  enable  himself  to  sell  and  transfer ;  but  it  [*468] 
is  scarcely  to  be  conceived  why  he  should  make  any  transfer  at  all,  if 

[1]  One  seised  of  a  copyhold  estate  for  the  joint  lives  of  himself  and  J.,  and  the  survivor,  sur- 
renders it  to  the  lord  and  takes  a  new  grant  for  the  joint  lives  of  himself,  J.,  and  W.,  the) 
surrenderor's  son,  and  the  longest  liver  of  them ;  it  was  held,  under  the  circumstances  of  the  case, 
that  this  was  intended  to  be  an  advancement  for  W.    Sktat*  v.  SktaU,  2  Yo.  Jt  Col.  C.  C.  9. 
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he  intended  the  son  to  have  neither  any  present  interest  in  the  stock,  nor  any 
power  over  it,  nor  any  future  benefit  of  any  kind  from  it. 

It  seems  to  me  to  be,  if  not  a  necessary,  yet  an  extremely  probable  infer* 
ence  from  the  circumstances,  that  the  father  intended  to  make  the  son,  to  the 
extent  of  these  transfers,  secure  for  the  future ;  but  at  the  same  time  intended 
to  make  the  son,  for  the  present,  dependent  upon  himself  for  his  support ; 
that  although  he  adopted  a  mode  <rf  proceeding  which  gave  power  to  the  son 
to  revoke  the  letters  of  attorney  and  sell  the  stock,  yet  he  relied,  and  reason- 
ably, upon  his  own  parental  influence,  upon  the  habitual  deference  of  his  son, 
and  upon  the  conformity  to  his  own  will  which  he  might  expect  in  a  son  who 
had  so  much  to  expect  from  him,  that  no  improper  advantage  would  be  taken 
of  the  power  which  the  son  obtained  by  the  transfer ;  and  so,  in  fact,  they 
went  on :  the  son  was  maintained  by  the  father,  who  continued  to  receive 
the  dividends. 

The  evidence  of  Mr.  Chisholme,  so  far  as  it  shows  that  at  a  subsequent 
period  Lord  Stowell  referred  to  this  stock  as  a  provision  to  that  extent  made 
for  Mr.  Scott,  is  material ;  it  was  quite  consistent  with  its  being  an  advance- 
ment that  Lord  Stowell  should  take  it  into  consideration  to  determine  what 
further  provision  he  should  make  for  Mr.  Scott  by  his  will.  The  other  parts 
of  the  evidence  of  Mr.  Chisholme  I  do  not  consider  to  be  important :  Lord 
Stowell  does  not  appear  at  the  time  to  have  accurately  recollected  the  parti- 
culars of  the  stock  which  he  had  transferred,  and  Mr.  Chisholme  may  not 
have  succeeded  in  accurately  collecting  the  very  words  which  Lord 
[*459]  Stowell  used ;  but  I  do  not  find  any  'thing  in  any  part  of  the  evi- 
dence, which  is  inconsistent  with  the  material  part,  by  which*  it  is 
shown  that  Lord  Stowell  himself  considered  that  by  the  transfers  he  had 
made  a  provision  for  his  son. 

The  evidence  of  Mr.  Bailey,  as  to  the  conversations  between  him  and 
Lord  Stowell,  I  consider  to  be  wholly  immaterial.  With  respect  to  Mr. 
Scott,  Mr.  Bailey  says  that  he  was  in  want  of  money,  aud  did  not  know  that 
he  had  this  stock  to  resort  to,  and  when  told  of  it,  thought  he  could  not  use 
it  in  his  father's  lifetime. 

On  the  other  hand,  it  is  said,  that  Mr.  Scott  could  not  have  wanted  money, 
because  he  had  always  a  balance  in  the  hands  of  his  bankers.  I  do  not  think 
it  important  whether  he  was  in  want  of  money  or  not ;  under  all  the  cir- 
cumstances, a  balance  at  his  bankers,  who  were  also  the  bankers  of  his  father, 
does  not  appear  to  prove  that  he  was  not.  But  the  conversations  with  Mr. 
Bailey  prove  nothing  as  to  the  rights  of  the  parties,  and  if  Mr.  Bailey  gave 
the  information  about  the  stock  to  Mr.  Scott  in  the  year  1834,  Mr.  Scott  was 
concurring  in  an  arrangement  recommended  by  the  late  Lord  Eldon  and  by 
Lord  Sidmouth,  which  was  much  more  beneficial  to  himself. 

On  the  whole,  1  think  there  is  not,  in  this  case,  any  thing  to  rebut  the  ordi- 
nary presumption,  which  arises  from  an  investment  by  a  father  in  the  name 
of  his  son ;  and  I  think  that  the  several  sums  of  stock  which  are  in  question, 
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form  parts  of  the  estate  of  William  Scott,  and  belong  to  the  plaintiff  as  his 
representative^  1] 


•Between  Maria  Guy  and  Mary   Guy,  Infants,  by  William    [#460] 
Carns,  their  next  Friend,  Plaintiffs;   and  Amelia  Guy  and 
Others,  Defendants. 

1840  :  April  23,  30. 

Bill  filed  by  two  infants  ;  one  attained  twenty-one  before  decree ;  her  name  as  co-plaintiff  struck 
oat  on  her  application,  with  the  costs  of  the  application. 

Suit  improperly  instituted  on  behalf  of  an  infant,  dismissed  with  coats,  on  motion,  upon  the  appli- 
cation of  the  infant  by  A.  B.,  a  person  not  then  a  party  to  the  suit,  "  as  her  next  friend,  for  the 
purpose  of  the  application." 

This  suit  was  instituted  in  the  name  of  the  infant  plaintiffs  by  their  next 
friend,  a  person  unconnected  with  their  family ;  on  the  6th  of  March,  1840, 
Maria  Guy  attained  her  age  of  twenty -one  years.  It  was  now  moved  on  her 
behalf  that  the  above  named  William  Carns  might  be  restrained  from  taking 
any  further  proceedings  in  this  suit  in  her  name,  and  that  her  name  might 
be  struck  out' of  this  suit  as  a  plaintiff,  and  that  William  Carns  might  pay 
the  costs  of  this  application ;  and  also  for  a  reference  to  the  Master,  to  inquire 
if  it  was  for  the  benefit  of  the  infant  plaintiff  Mary  Guy,  that  this  suit  should 
be  prosecuted. 

No  decree  had  been  made. 

It  was  alleged  that  the  suit  had  been  improperly  instituted,  and  the  cir- 
cumstances being  such  as  to  induce  the  court  to  come  to  that  conclusion,  it 
is  unnecessary  further  to  state  them. 

Mr.  Pemberton  and  Mr.  W.  C.  L.  Keene,  in  support  of  the  motion,  con- 
tended that  the  plaintiff  having  attained  twenty -one,  had  a  right  to  have  her 
name  struck  out  as  co-plaiutiff,  Acres  v.  Little  ^a)  and  the  suit  not 
appearing  to  be  for  the  benefit  of  the  other  iufant,  that  #it  ought  to    [*461] 
be  dismissed ;  Fox  v.  Suwerkrop,(b)  and  Sale  v.  Sale.{c) 

(a;  7  2>imone,  138.  (o)  1  Beavan,  583.  (e)  lb.  586. 

[1]  In  Scawin  v.  Scawin,  1  Yo.  &  Coll.  C.  C.  65,  Knight  Bruce,  V.  C.  says ;  "  It  is  settled  that  a 
purchase  by  a  father  in  the  name  of  his  son,  is  prima  facie  an  advancement  of  the  son.  The  pre- 
sumption is  so,  but  of  course  this  presumption  may  be  rebutted.  The  father  may  certainly,  even 
in  cases  where  the  doctrine  of  advancement  is  held  to  take  place,  receive  the  title  deeds  and  the 
dividends ;  but  although  those  circumstances  may  exist  in  such  cases,  yet  they  are  circumstances 
tn  favor  of  the  father,  especially  where  the  son  is  adult."  In  that  case  there  was  a  subscription 
by  the  father  of  one  hundred  shares  in  a  joint  stock  bank  in  his  own  name,  and  fifty  shares  in  the 
name  of  his  son ;  and  he  paid  the  deposits  and  calls,  not  only  on  the  one  hundred,  but  on  the  fifty 
shares :  it  was  heH,  under  the  circumstances,  that  there  was  not  in  this  case  an  advancement'  for 
the  son.  One  circumstance  was,  that  the  father,  who  had  received  the  certificates  for  both  classes 
of  shares,  also  received  the  dividends ;  as  to  which  the  Vice -Chancellor  said :  '<  Upon  the  principle 
laid  down  in  Merlen  v.  Franklin,  (1  Swsnst  13,)  the  receipt  o/  dividends  by  the  father  is  a  cir- 
cumstance in  his  favor,  though  not  conclusive.''  See  further  Hill  v.  Oomme,  1  Beav.  554.  Pran- 
herd  v.  Pranktrd,  1  Sim.  &  Sto.  1.    SkeaU  v.  Sktat$,  2  Yo.  &  Coll.  C.  C.  9. 
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Mr.  Bethell  and  Mr.  Puller,  contra,  argued  that  the  proper  mode  of  with- 
drawing from  the  suit  was  by  giving  notice  to  the  next  friend  and  the  clerk 
in  court,  and  not  by  a  motion ;  and  that,  at  all  events,  the  motion  could  only 
be  granted  on  terms ;  as  the  suit  would  otherwise  be  rendered  imperfect. 
That  no  reference  could  be  directed  as  to  the  other  plaintiff,  as  no  application 
was  now  made  on  her  behalf.  As  to  dismissing  the  bill,  they  observed  that 
it  was  not  asked  by  the  notice  of  motion. 

Mr.  P  ember  ton,  in  reply. 

The  Master  op  the  Rolls  considered  that  the  infant,  having  attained 
twenty-one,  had  a  right  to  withdraw  from  the  suit,  and  to  have  the  costs  of 
the  application. [1] 

As  to  the  other  part  of  the  case,  he  said  that  he  could  make  no  order  on  the 
present  motion,  but  that  he  would  leave  it  open  to  the  parties  to  make  such 
application,  on  behalf  of  the  infant  plaintiff,  as  they  might  be  advised. 


April  30. — A  motion  was  now  made  "  by  the  infant  plaintiff  Mary  Guy,  by 
the  late  plaintiff  Maria  Guy,  her  sister,  and  next  friend  for  the  purpose  of  this 
application,  that  the  bill  might  be  dismissed  with  costs  to  be  paid  by  William 
Cams,  the  next  friend." 

Mr.  P  ember  ton  and  Mr.  W.  C.  L.  Keene  in  support  of  the  motion,  cited 
Sale  v.  Sale{a)  and  Fox  v.  Suwerkrop.(fi) 
[*462]  #Mr.  Bethell  objected  that  the  application  ought  not  to  have  been 
made  by  Maria  Guy  as  next  friend,  she  being  now  no  party  to  the  suit, 
and  such  applications  having  always  heretofore  been  made  througha  defendant ; 
and  secondly,  that  there  ought  to  be  a  reference  to  the  Master  to  inquire  as  to 
the  propriety  of  the  suit. 

The  Master  of  the  Rolls,  upon  the  evidence  before  him,  being  of 
opinion  that  the  suit  was  improper,  followed  the  authorities  cited,  and  granted 
the  motion.[2] 

(a)  1  Bearan,  586.  (©)  1  Beavan,  5A3. 

[1]  Vide  2  Keen,  348,  n.  1.  Macphenon  on  Infants,  364.  The  infant's  coming  of  age  is  no 
abatement  of  the  rait,  bat  he  may  elect  whether  he  will  proceed  with  it  or  not  If  he  goes  on  with 
the  cause,  all  subsequent  proceeding!  may  be  carried  on  in  his  own  name,  and  the  bill  need  not  be 
amended  or  altered.  Macpherson,  he.  cit.  But  where  a  suit  had  been  instituted  for  the  benefit 
and  protection  of  two  infants,  and  the  court  was  of  opinion  that  the  object  of  the  suit  could  not  be 
effected  till  they  both  attained  twenty-one,  it  dismissed  with  costs  a  petition  by  the  elder  on  reach- 
ing that  age,  praying  that  the  bijl  might  be  dismissed  against  her,  or  that  she  might  be  indemnified 
against  the  future  costs  of  the  suit.    Ibid,  citing  Smith  v.  Lyrter,  19  L.  J  ,  344. 

[9]  Vide  1  Bear.  585,  n.  1. 
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Sainsbury  v.  Jokes. 

1839 :  May  6,  June  1,3.  s 

A.  B.,  an  attorney,  representing  himself  to  be  authorised  by  the  owners,  entered  into  an  agreement 
on  their  behalf,  to  sell  a  house  to  the  plaintiff,  and  he  received  a  deposit  The  plaintiff  filed  a 
bill  against  the  owners  and  A.  B.,  praying  a  specific  performance,  and  in  the  alternative,  that  if 
the  agreement  conld  not  be  enforced  against  the  owners,  then  that  A.  B.  might  repay  the  depo-  • 
sit  and  the  costs  incurred  by  the  plaintiff,  and  of  the  suit.  It  appeared  at  the  hearing  that  A* 
B.  had  no  authority  to  sell :  Held,  that  the  remedy  of  the  plaintiff  against  A.  B.  being  altogether 
at  law,  ftould  not  be  had  in  this  suit,  and  the  bill  was  dismissed  with  costs. 

Stephen  Jones  and  Margaret  Doggerel!,  being  owners  of  a  house  and 
premises  at  Bath,  Mr.  Chitty,  an  attorney,  entered  into  an  agreement  in  writing 
with  the  plaintiff,  whereby,  representing  himself  "as  the  lawfully  authorized 
agent  of  them  the  said  Stephen  Jones  and  Margaret  Doggerell,"  he  agreed  on 
their  behalf  for  the  sale  to  the  plaintiff  of  the  property  in  question. 

At  the  time  of  the  execution  of  the  agreement  the  plaintiff  paid  to  Chitty  a 
deposit  of  201. 

The  plaintiff  filed  a  bill  against  Stephen  Jones  add  Margaret  Doggerell  for 
the  specific  performance  of  the  agreement ;  and  Margaret  Doggerell,  by 
her  answer,  stated,  as  the  fact  was,  that  she  had  not  authorized  *Chitty    [*463] 
to  sell  the  property,  and  (as  was  also  the  fact)  that  Jones  at  and  pre- 
vious to  the  time  of  the  alleged  sale,  was  a  lunatic  and  incompetent  to  give 
such  authority. 

The  plaintiff  thereupon  amended  his  bill  by  making  Chitty  a  party,  and 
adding  an  alternative  prayer,  that  in  case  it  should  appear  that  the  agreement 
could  not  be  enforced,  by  reason  of  the  said  Stephen  Jones  being  a  lunatic,  or 
otherwise  by  reason  of  want  of  authority  of  Chitty  to  sign  or  enter  into  the 
same,  then  that  the  same  might  be  cancelled ;  and  in  that  case  that  Chitty 
might  be  decreed  to  pay  and  reimburse  to  the  plaintiff  the  deposit  paid  by  him 
as  aforesaid,  and  the  moneys  expended  by  him  in  buildings  on  the  premises, 
and  the  costs  and  expenses  incurred  by  him  in  investigating  the  title  to  the 
premises,  and  endeavoring  to  enforce  the  performance  of  the  agreement,  and 
otherwise  in  relation  thereto,  and  the  costs  of  this  suit. 

The  plaintiff  had  incurred  some  expenses  in  repairs  and  improvement  of 
the  premises ;  and  also  in  the  investigation  of  the  title,  an  abstract  of  which 
had  been  furnished  by  Chitty. 

Chitty,  before  the  institution  of  the  suit,  had  offered  as  follows  : — "  The 
best  plan  will  be  to  repay  your  client  his  deposit  and  expenses,  and  wait  a 
little  while  till  the  family  are  in  a  situation  to  satisfy  the  contract  or  rescind 
the  coutract  altogether." 

The  want  of  authority  and  lunacy  of  Jones  were  proved. 

The  cause  now  came  on  for  hearing,  when 

Mr.  CHrdlestone  and  Mr.  Hetherington,  for  the  plaintiff,  contended, 
that  if  the  contract  could  not  be  'enforced,  then  that  such  a  fraud  had    [*464] 
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been  committed  by  the  defendant  Chitty,  an  officer  of  the  court,  as  to 
render  him  personally  liable  to  what  was  prayed  against  him ;  that  the  court 
always  entertained  jurisdiction  in  cases  of  fraud  and  misrepresentation,  and 
that  the  authorities  warranted  the  granting  the  relief  here  asked,  in  respect  of 
the  deposit  and  costs,  without  putting  the  parties  to  their  action  at  law. 

Mr.  Tinney  and  Mr.  Lovat,  for  Mrs^  Doggerell,  argued  that  no  authority 
to  sell  had  been  given  by  her. 

Mr.  Cooper *,  for  Chitty,  contended  that,  although  he  had  acted  imprudently 
and  under  a  wrong  impression,  he  had  not  acted  fraudulently. 

That  the  plaintiff  was  aware,  when  he  filed  his  bill,  of  the  impossibility  of 
obtaining  a  decree,  and  was  wrong  both  in  the  institution  of  the  suit,  and  in 
making  Chitty  a  party  by  amendment ;  Nicloson  v.  Wordsworlh.(a) 

And  as  to  the  personal  relief  sought  against  Chitty,  that,  whatever  might 
have  been  the  rule  formerly,  it  had  been  now  completely  settled,  that  this 
court  would  not  give  relief  by  way  of  damages,  which  was  the  province  of  a 
court  of  law;  and  that  if  the  plaintiff  had  any  claim  for  damages  against 
Chitty  for  the  misrepresentation,  he  ought  to  have  proceeded  at  law :  Denton 
v.  Stewart7(b)  Greenaway  v.  Adatnsfa)  Todd  v.  Gee,(d)  and  that  this  ob- 
jection applied  equally  to  the  deposit :  Williams  v.  Edwards.(e) 
[*465]  *The  following  cases  were  cited  on  the  hearing  here  and  on  the 
appeal :  Sower  by  v.  Warder ,(g)  Arnot  v.  Biscoe,(h)  Evans  v.  Bick- 
nell,(i)  Burrowes  v.  LockJJc)  Parrot  v.  Wells,(l)  Bennet  v.  Vade,{m)  Bowles 
v.  Stewart,(n)  Bulkeley  v.  Dunbar,(o)  Nelthorpe  v.  Pennyman,{p)  Clifford 
r.  Brooke}(q)  Johnson  v.  Ogilby.(r) 

The  Master  of  the  Rolls  : — (After  stating  that  no  decree  for  specific 
performance  could  be  made,  and  that  the  bill  must  be  dismissed  with  costs 
as  against  Jones  and  Doggerell,)  said,  the  question  which  remains  is,  the  re- 
covery from  Chitty  of  the  deposit,  and  damages.  The  question  is,  whether 
where  a  party,  having  no  sufficient  authority,  enters  into  an  agreement,  the 
disappointed  purchaser  can  come  here  for  the  recovery  of  damages  which  he 
has  been  put  to.  No  authority  was  produced,  and  I  believe  that  none  exists, 
for  such  an  interposition  by  this  court.  Judges  have  always  in  modern  times 
thought,  that  this  was  not  the  court  for  the  recovery  of  damages,  and  that  the 
proper  mode  of  obtaining  relief  was  by  an  action  at  law  ;  and  it  is  reason- 
able that  it  should  be  so.  It  is  painful  to  be  compelled  to  refuse  assistance 
to  the  plaintiff,  who  has  sustained  damages ;  but  it  appears  to  me  that  he  is 
not  entitled  in  this  court  to  the  relief  which  he  asks  against  Chitty,  and  as  to 

(*)  2  Swan.  365.  (©)  1  Cox,  258.  (c)  12  Vea.  395. 

(<*)  17  Vea.  273.  («)  2  Sim.  78.  (g)  2  Cox,  268. 

(A)  1  Ver  aen.  94.  (i)  6  Ves.  173.  jjt)  10  Ves  470. 

(J)  2  Vernon,  127.  (m)  2  Atk.  324.  (n)  1  Scho.  &  Let  227. 

(•)  1  Anst.  37.  (p)  14  Ves.  517. 

(9;  13  Vee.  131 ;  Sufden'i  V.  &  P.  vol.  L  45 ;  and  emsea  in  note  (y).  (r)  3  P.  W.  277. 
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him  also,  the  bill  must  be  dismissed.fi]    I  must  look  to  the  answer  before  I 
decide  the  question  of  costs. 

*If,  as  is  represented  in  Chitty's  answer,  the  state  of  mind  of    f#466] 
Jones  was  known  to  the  plaintiff  and  his  solicitor  previous  to  the 
filing  of  the  bill,  the  plaintiff  has  prosecuted  this  suit,  knowing  that  the  re- 
lief which  he  asks  for  could  not  be  obtained. 


June  3 : — The  Master  of  the  Rolls  said  that  he  had  read  the  answer 
of  Chitty,  which  stated  he  had  no  authority  to  enter  into  the  contract ;  and 
that  the  plaintiff  knew,  at  the  time  of  filing  his  bill,  that  he  was  not  entitled  to 
the  relief  thereby  claimed.  That  without  expressing  any  opinion  as  to  the 
liability  of  Chitty  in  a  court  of  law,  he  thought  the  bill  must  be  dismissed 
as  against  him,  with  costs.[2]. 

Affirmed,  with  costs,  by  the  Lord  Chancellor,  on  the  18th  of  November,  1839.  [The  case  on 
appeal  is  reported  5  Myl.  &  Cr.  1.] 


VlNER  V.  VAUGHAN. 


1840:  April  23. 

A  tenant  for  life  has  no  right  to  open  mines  or  clay  pits:  bat  where  the  author  of  the  settlement 

has  previously  worked  them,  the  tenant  for  life  may  continue. 
Whether  a  tenant  for  life  can  work  mines  or  clay  pits,  the  working  of  which  had  been  abandoned 

by  the  author  of  the  settlement,  qumre  ? 

This  was  an  application,  on  the  part  of  persons  entitled  in  remainder,  for 
an  injunction,  the  effect  of  which  was  to  restrain  a  tenant  for  life,  and  her 
agents  and  the  defendant  Hendy,  from  digging  and  carrying  away  brick 
earth  from  the  property  in  question. 

•The  testator -had  devised  his  real  and  personal  estate  to  trustees,    [#467] 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to  re- 
ceive, take,  and  pay  the  rents,  issues  and  profits,  interest  and  dividends  of  his 

[1]  Lord  Cottenham,  on  the  appeal  in  this  case,  said  ;  "  Had  it  been  supposed  that  this  court 
had  the  jurisdiction  contended  for,  every  bill  for  a  specific  performance  would  have  prayed  com- 
pensation, in  the  event  of  the  vendor  proving  not  to  have  a  good  title.  It  is  true  that,  in  this 
case,  the  compensation  sought  is  not  against  the  vendor,  but  against  a  person  who  falsely  assumed 
authority  to  sell ;  but  this  places  the  case  still  wider  from  the  principle  upon  which  this  court  ex- 
ercises its  jurisdiction  in  cases  of  contract  ;  because,  as  against  such  agent,  there  is  no  case  of  con- 
tract, but  a  mere  claim  for  compensation,  for  damages  arisen  from  their  being  none  which  the  pur- 
chaser can  enforce.  As  to  the  20/.  deposit,  if  the  snit  cannot  be  sustained  upon  other  grounds,  it 
certainly  cannot  be  supported  in  merely  seeking  a  return  of  that  small  sum.  That  also  is  a  claim 
at  law."    5  Myl.  &Cr.4. 

[2]  So,  Lord  Cottingham,  in  this  case,  said ;  "  He  [the  plaintiff  J  then  knew  that  he  could  not 
compel  a  specific  performance  of  the  contract ;  and  having  sought  compensation  for  damages  in 
a  court  which  had  not  jurisdiction  to  award  them,  I  think  the  decree  of  the  Master  of  the  Rolls, 
dismissing  the  bill  with  costs  as  against  Chitty  was  correct ;  and  I  am  under  the  necessity  of  now 
adding  to  such  costs  the  costs  of  the  appeal." 
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real  and  personal  estates  respectively,  unto  bis  wife  Amy  or  her  assigns  for 
and  during  the  term  of  her  natural  life,  provided  she  continued  a  widow ;  and 
from  and  immediately  on  the  decease  or  marriage  of  his  said  wife  Amy, 
whichever  might  first  happen,  then  upon  trust  to  sell  and  invest  the  produce, 
and  pay,  assign,  transfer,  and  divide  his  said  trust  moneys,  and  the  interest, 
dividends,  and  produce  thereof,  unto  and  between  his  daughters,  the  plaintiff 
Amy,  and  Jane,  Betsey,  Hannah  and  Clarissa,  equally,  share  and  share  alike, 
as  tenants  in  commou,  when  and  as  they  should  severally  attain  the  age  of 
twenty-one  years ;  and  in  the  meantime  to  apply  the  dividends  towards  their 
maintenance  and  education. 

After  the  testator's  death  in  1323,  the  widow  entered  into  possession  of  the 
property,  part  of  which  contained  brick  earth.  She  had  recently  entered  in- 
to an  agreement  with  the  defendant  Hendy  to  permit  him  to  excavate  and 
work  the  brick  earth  for  the  purpose  of  making  bricks,  and  Hendy  had  com- 
menced working  the  clay  pits  and  removing  the  soil. 

The  plaintiff,  Amy  Yiner,  filed  this  bill  for  an  account  of  the  soil  taken  and 
of  the  amount  of  injury  suffered,  for  payment  thereof,  and  for  an  injunction. 

A  motion  was  now  made  for  an  injunction  ;  affidavits  were  made  in  sup- 
port and  in  opposition  to  the  motion,  which  were  rather  contradictory.  It 
appeared,  however,  that  the  former  owner,  from  whom  the  testator 
[*46SJ  purchased  the  property,  had  worked  the  clay  pits ;  that  #the  testator 
had  purchased  the  property  a  few  years  before  his  death,  and  had 
filled  up  part  of  the  excavations  made  by  the  former  owner,  but  that  immedi- 
ately before  his  death  he  had  made  some  preparations  for  brickmakingon  the 
premises. 

Mr.  Pemberton  and  Mr.  Austen,  for  the  motion,  contended  that  the  widow, 
a  tenant  for  life  impeachable  for  waste,  had  no  right  to  dispose  of  the  very 
soil  of  the  property,  and  injure  the  surface  in  the  manner  in  which  she  was 
proceeding  to  do ;  and  secondly,  that  a  tenant  for  life  had  no  right  to  work 
mines  or  clay  pits,  the  working  of  which  had  been  abandoned  by  the  settlor, 
or  which  had  only  been  used  for  purposes  of  temporary  convenience  by  a 
former  owner. 

Mr.  Stuart  and  Mr.  Lewis,  contra,  contended  that  it  was  not  competent  for 
a  party  entitled  in  remainder  to  an  undivided  share  in  the  purchase  money  of 
an  estate  vested  in  trustees  for  sale,  to  file  a  bill  of  this  description,  and  that 
the  trustees  alone  had  a  right  to  interfere. 

That  where  mines  or  clay  pits  (the  law  regarding  which  was  the  same) 
were  open  at  the  time  of  the  settlement,  the  tenant  for  life  had  a  right  to 
work  and  have  the  benefit  of  them  as  part  of  the  profits  of  the  land.  Saun- 
ders Case,(a)  Clavering  v.  Clavering,(b)  The  Countess  of  Plymouth  v. 
Lady  Archer,(c)  and  Co.  Lit.  53,  6.  were  cited. 

Mr.  Pemberton^  in  reply,  insisted  that  there  was  a  distinction  between 

(a)  5  Coke's  Rep.  12,  a.  (6)  2  P.  William*  388.  («;  1  B.  C.  C.  159. 
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working  minerals  and  brick  earth ;  in  the  former  case  the  unprofita- 
ble substratum  was  *taken  away,  but  in  the  latter  the  soil  or  the  es-    |*469] 
tate  itself  was  removed ;  that  where  the  working  of  mines,  &c,  had 
been  discontinued,  they  could  not  be  subsequently  worked  by  the  tenant  for 
life.    That  there  was  no  proof  of  any  working  at  all  by  the  last  owner,  and 
only  a  temporary  one  by  the  previous  possessor  of  the  property. 

The  Master  op  the  Rolls  : — In  this  case  the  defendant  Mrs.  Yaughan 
is  tenant  for  life  of  the  property  in  question  under  the  will  of  her  husband. 
It  is  said  she  is  equitable  tenant  for  life,  the  legal  estate  being  vested  in  trus- 
tees. After  her  death  or  marriage  the  estate  is  to  be  sold,  and  the  money  to 
arise  from  the  sale  is  to  be  divided  amongst  her  children,  of  whom  the  plain- 
tiff is  one ;  the  plaintiff  is  therefore  entitled  to  one-fifth  of  the  money  to  arise 
from  the  sale  of  the  estate  after  the  death  of  the  tenant  for  life.  The. defen- 
dant, the  widow,  has  authorized  the  other  defendant  James  Hendy  to  take 
away  the  substance  of  the  land,  and  the  plaintiff  naturally  complains  that  it 
is  to  her  prejudice,  and  to  prevent  it  she  asks  for  an  injunction.  I  have  no 
doubt  that  she  has  a  right  to  demand  this  protection,  without  relying  on  the 
trustee  to  ask  it ;  according  to  the  principles  of  justice,  she  has  a  right  to  ask 
to  have  an  injury  to  her  rights  prevented.  The  words  of  the  will  do  not  en- 
title the  widow  to  proceed  in  the  mode  she  is  doing:  she  is  tenant  for  life 
simply,  and  is  therefore  impeachable  for  waste.  On  the  general  law  there  is 
no  controversy:  a  tenant  for  life  has  no  right  to  take  the  substance  of  the  es- 
tate, by  opening  mines  or  clay  pits :  but  he  has  a  right  to  continue  the  work- 
ing of  mines  or  clay  pits  where  the  author  of  the  gift  has  previously  done  it ; 
and  for  this  reason,  that  the  author  of  the  gift  has  made  them  part  of  the  pro- 
fits of  the  land  ;  but  it  does  not  follow  that  the  tenant  for  life  has  a 
right  to  open  old  abandoned  pits  and  mines,  or  to  commence  *open-  [*470] 
ing  any  mines  or  pits  which  the  author  of  the  gift  has  merely  made 
preparations  for  opening.  This,  however,  is  the  question  in  this  case ;  it  ap- 
pears there  were  old  pits  which  had  not  been  worked  for  twenty  years ;  it  is 
stated  that  the  last  owner,  for  some  purpose  or  other,  had  taken  some  clay  out 
of  them,  and  had  made  some  preparations  for  working  them,  yet  it  is  not 
stated  in  the  affidavits,  that  these  pits  were  in  the  course  of  working  at  the 
time  of  the  testator's  death  ;  this,  therefore,  was  not  an  open  mine  in  the  course 
of  working  at  the  death  of  the  testator :  and  the  only  question  now.before  me 
is,  whether  a  tenant  for  life  is  to  be  allowed  to  take  away  the  substance  of  the 
estate  before  this  question  has  in  some  way  or  other  been  tried  'r  I  think  there 
is  so  much  doubt,  whether  they  were  in  such  a  state  as  to  entitle  the  tenant 
for  life  to  work  them,  that  the  defendant  ought  not  to  be  allowed  to  proceed 
until  that  question  has  been  tried.    An  injunction  must  therefore  be  granted.[l] 

Affirmed  by  the  Lord  Chancellor,  9th  June,  1840. 

[1J  Aj  to  the  right  of  tenant  for  life,  impeachable  of  waste,  to  cat  down  timber  trees  in  a  state 
of  decay,  see  TolUmuche  v.  TolUmtche,  1  Hare,  456 
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Wilkinson  v.  Charlbsworth. 

1840 :  April  16. 

A.  B.,  on  whose  estate  the  plaintiff  bad  a  charge  for  principal  and  interest,  being  desirous  of  payug 

it  instead  of  having  it  raised' out  of  the  estate,  was  ordered  to  pay  it  into  court  by  a  given  day. 

He  made  default,  and  applied  for  an  extension  of  the  time,  which  was  granted  :  Held,  that  the 

plaintiff  was  not  entitled  to  subsequent  interest  on  the  aggregate  of  principal  and  interest  doe, 

but  on  the  principal  only. 

The  plaintiff  was  entitled  to  a  charge  of  12,0002.  on  an  estate  which  be- 
longed to  ten  different  persons,  who,  instead  of  having  the  sum  raised 
[*471  ]  out  of  the  estate  under  the  decree,  were  desirous  of  paying  it  off ;  an  •or- 
der was  in  consequence  made,  by  which  each  of  the  parties  was  or- 
dered to  pay  into  court  one-tenth  of  the  amount  of  principal  and  interest  due. 
The  several  parties  obeyed  the  order  except  A.  B.,  who  allowed  the  time  to 
expire  without  paying  in  his  share  of  the  money  due,  which  amounted  to 
1700/.,  of  which  1200/.  was  principal  money. 

Mr.  Ellison,  on  his  behalf,  now  moved  to  extend  the  time  for  paying  the 
money  into  court 

Mr.  Tinney  and  Mr.  P ember  ton,  contra,  contended  that  this  indulgence 
ought  not  to  be  given  except  on  the  terms  of  the  applicant  paying  interest  on 
the  whole  1700/.,  together  with  all  the  costs  incurred  by  his  disobedience  of 
the  order. 

Mr.  Ellison,  in  reply,  contended,  that  the  subsequent  interest  ought  only 
to  be  paid  on  the  principal  sum  of  1200/. 

The  Master  of  the  Rolls  : — It  is  almost  of  course  to  give  leave  to  pay 
in  the  money  ;[1J  but  the  question  is,  on  what  terms.  It  certainly  is  not  strict 
justice,  that  the  plaintiff,  who  has  been  kept  out  of  his  money,  should  not  have 
interest  on  the  whole  amount ;  but  I  do  not  think  that  I  can  make  an  order 
charging  Mr.  B.  with  compound  interest  ;[2]  he  must,  however,  pay  the  costs 
which  have  been  occasioned  by  his  neglect  to  comply  with  the  previous 
order. 

[1]  Vide  Haigh  v.  Qrattan,  1  Bear.  201. 
[3]  Vide  post,  480,  n.  1. 
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•Williams  v.  Nixon.  [*472] 

1840 :  May  5 

Two  executors  were  directed,  after  making  some  annual  payments,  to  invest  and  accumulate  the 
surplus.  One  of  the  executors  received  the  dividends  of  stock  for  several  years,  and  misapplied 
them :  it  did  not  appear  that  the  other  executor  had  any  knowledge  thereof:  Held  that  the  lat- 
ter was  not  answerable  for  the  breach  of  trust. 

Two  executors  sold  out  stock,  and  the  produce  was  received  by  one :  Held  that  the  other  was  re- 
sponsible for  its  misapplication,  but  was  entitled  to  an  inquiry,  whether  any  part  had  been  ap- 
plied in  discharge  of  claims  against  the  testator. 

The  official  assignee  of  a  defaulting  trustee  whose  assets  had  been  dwtributed  held  not  entitled  to 


The  testator  by  his  will  gave  his  residuary  estate  to  the  defendants  Nixon 
and  Mills,  in  trust,  to  pay  an  annuity  of  200/.  a  year  to  his  widow,  annuities 
of  102.  each  to  his  three  sisters,  and  an  annnity  of  500/.  «*  year  to  his  son 
until  he  attained  forty-five ;  they  were  to  invest  and  accumulate  the  remain- 
der until  the  son  attained  forty-five,  and  then  to  pay  him  the  income  for  life, 
with  remainder  in  trust  for  the  son's  children.  The  will  contained  an  indem- 
nity clause,  that  the  trustees  and  executors  should  not  be  answerable  for  one 
another,  or  for  the  defaults  of  the  other,  and  should  be  accountable  only  for 
the  moneys  which  should  actually  come  to  their  hands  respectively. 

The  testator  died  in  1825,  and  both  his  executors  proved  his  will ;  his  pro* 
perty  principally  consisted  of  money  in  the  funds,  which  produced  an  income 
of  nearly  12002.  a  year.  Nixon  left  the  management  of  the  testator's  affairs 
entirely  to  Mills,  who  received  the  dividends,  paid  the  annuities,  <fcc. ;  but 
neglected  to  invest  the  surplus ;  in  1834,  Mills  became  bankrupt,  and  was 
found  a  debtor  to  the  estate  in  the  sum  of  about  6099/. 

It  appeared,  that  in  1826,  Nixon  concurred  with  Mills  in  the  sale  of  a  sum 
of  450/.  3  per  cents.,  the  produce  of  which  was  retained  by  Mills.    As  to  this 
Nixon  said  that  the  testator  held  a  farm  on  lease,  which  it  became 
desirable  to  give  up,  and  that  the  stock  in  question  had  *been  sold    f*473] 
and  applied  in  discharge  of  the  claims  of  the  landlord  in  surrender- 
ing the  lease. 

The  testator's  son  died  in  1831,  under  forty-five,  leaving  the  plaintiffs,  his 
infant  children. 

The  bill  was  filed  in  1833. 

The  debt  of  6099/.  had  been  proved  under  Mill's  commission,  and  609/. 
had  been  paid  in  respect  thereof;  his  assignees  were  made  parties  by  supple- 
mental hill. 

The  cause  now  came  on  for  further  directions  on  the  Master's  report 

Mr.  Pemberton  and  Mr.  F.  Bayley  for  the  plaintiffs,  the  residuary  legatees, 
contended  that  the  defendant  Nixon  was  liable  for  the  450/.,  he  having  joined 
in  selling  it  out  of  the  funds.    That  by  proving  the  will  he  had  accepted  the 
trusts,  Mucklow  v.  FuUer,{a)  and  become  bound  to  see  to  their  due  perform- 
ed Jacob,  198. 
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ance  by  his  co-trustee.  That  he  had  notice  of  the  trusts  of  the  will,  and  of 
the  situation  and  value  of  the  testator's  estate :  that  he  must  have  known  that 
there  was  a  large  surplus  of  income,  which  ought  to  have  been  half-yearly 
invested  by  Mills,  and  that  it  was  his  duty  to  have  seen  it  done.  That  hav- 
ing stood  by,  and  allowed  his  co-trustee  to  commit  a  breach  of  trust,  he  be- 
came, by  his  neglect  to  interfere,  personally  responsible,  Booth  v.  Booth  \{a) 
and  that  the  trustee  indemnity  clause  did  not  relieve  him  from  this  liability, 
Mucklow  v.  Fuller. (b) 

Mr.  Kindersley  and  Mr.  Puller,  contra,  for  Mr.  Nixon,  contended 
[*474]  that  he  was  justified  in  joining  in  selling  out  #the  4602.  which  was 
wanted  for  the  purpose  of  administering  the  estate  of  the  testa- 
tor, and  also  in  allowing  his  co-executor  to  receive  it  for  that  purpose.  That 
even  if  he  was  liable  in  the  first  instance  for  this  sum,  still  he  was  entitled  to 
discharge  himsd^by  showing  that  it  had  been  applied  in  payment  of  valid 
claims  upon  the  testator's  estate,  Shipbrook  v.  Hinchinbrook,(c)  Underwood 
v.  Stevens.(d)  That  it  had  neither  been  charged  nor  proved  that  Nixon  had 
any  knowledge  of  the  misapplication  of  the  funds  by  his  co  executor,  and 
that  he  could  only  have  ascertained  and  prevented  it  by  taking  expensive 
legal  proceedings,  which  he  was  not  justified  in  doing.  That  his  co-execu- 
tor had  done  no  more  than  the  law  allowed,  which  permitted  one  of  several 
executors  to  receive  dividends,  and  deal  with  the  testator's  estate,  without 
the  concurrence  of  his  co-executor,  and  in  this  respect,  the  case  differed  from 
that  of  joint  trustees.  That  he  had  proved  the  will  on  the  faith  of  the  in- 
demnity clause  in  the  testator's  will,  which  declared  he  should  not  be  an- 
swerable for  the  defaults  of  his  co-executor,  and  in  the  face  of  that  declara- 
tion, the  court  ought  not  now  to  visit  him  with  the  defaults  of  Mills. 

Mr.  Bethell  for  the  assignees  of  Mills. 

Mr.  W.  £f.  Clarke  for  another  defendant. 

Mr.  Pemberton,  in  reply : — By  proving  the  will,  Nixon  had  notice  of  the 
trusts  for  accumulation,  and  on  taking  out  probate,  he  must  have  sworn  to 
the  amount  of  the  property,  and  must,  therefore,  have  been  cognizant  of  the 
particulars.  He  knew  the  charges  created  by  the  will,  and  that 
[*475]  there  was  a  #large  surplus  to  be  invested ;  yet  he  does  not  appear 
to  have  made  any  inquiry  as  to  the  investment ;  if  he  had,  he  most 
have  become  aware  of  the  breach  of  trust,  and  must  have  sanctioned  it 

The  Master  op  the  Rolls  : — The  question  in  this  case  is,  whether 
the  defendant  Mr.  Nixon  is  to  be  charged  with  the  moneys  which  was  re- 
ceived by  his  co-executor  Mr.  Mills.  With  regard  to  a  portion,  namely,  the 
produce  arising  from  the  sale  of  the  stock,  in  which  Mr.  Nixon  concurred,  he 
clearly  is  liable. 

There  can  be  no  doubt,  that  if  an  executor  knows  that  the  moneys  re- 

(*)  1  Beam,  125.  (ft)  Jacob,  198.  (e)  11  Vm.  958.  (<*)  1  Her.  712. 
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ceived  by  his  co-executor  are  not  applied  according  to  the  trusts  of  the  will, 
and  stands  by  and  acquiesces  in  it,  without  doing  anything  on  his  part  to 
procure  the  due  execution  of  the  trusts,  he  will,  in  respect  of  that  negligence, 
be  himself  charged  with  the  loss ;  but  in  cases  of  this  kind  it  is  always  to  be 
observed  that  the  testator  himself,  having  invested  certain  persons  with  the 
character  of  executors,  has  trusted  them  to  the  extent  to  which  the  law  al- 
lows them  to  act  as  executors ;  and  in  that  character  each  has  a  separate  right 
of  receiving  and  of  giving  discharges  for  the  property  of  the  testator.    In  this 
particular  case  the  testator  having  money  in  the  funds  and  other  property  to 
a  considerable  amount,  directed  certain  annuities  to  be  paid,  and  bequeathed 
his  residuary  estate  in  the  mode  stated.    Both  executors  proved  the  will,  and 
thereupon  each  of  them  became  entitled  to  receive  the  property.fl]    One  of 
them  did  receive  the  property — the  dividends  upon  the  stocks,  and  funds,  and 
the  other  personal  estate.    If  Mr.  Nixon  knew  that  his  co-executor  was 
misapplying  the  moneys  thus  received,  and  acquiesced  in  it,  he  *be-    [*476] 
came  himself  liable ;  because  he  was  a  witness  and  an  acquiescing 
party  to  the  misapplication  or  breach  of  trust  ;[2]  but  if  he  was  not  aware  of 
the  misapplication,  I  know  of  no  case  in  which  the  court  has  gone  the  length 
of  saying,  that  an  executor  shall  be  held  personally  answerable  for  standing 
by  and  permitting  his  co-executor  to  do  that,  which,  for  any  thing  he  knows  to 
the  contrary,  was  a  performance  of  the  trusts  of  the  will.    In  this  case  it  is 
clear  Mr.  Nixon  must  have  known  there  was  stock  in  the  funds.    He  might 
have  known  that  the  dividends  arising  from  the  stock  were  from  time  to  time 
received  by  Mr.  Mills ;  knowing  that,  he  might  nevertheless  have  full  reason 
to  believe  that  they  were  duly  applied,  according  to  the  trusts  and  directions 
of  the  will,  in  satisfaction  of  the  annuities,  or  of  the  rent  of  the  leasehold  es- 
tate possessed  by  the  testator  at  his  death,  and  which  was  payable  out  of  the 
whole  estate.    The  argument  for  the  plaintiffs  proceeds  upon  this,  that  you 
are  to  impute  to  Mr.  Nixon  a  knowledge  of  all  that  he  might  have  known. 
It  is  said  he  proved  the  will,  and  must,  therefore,  have  known  its  contents, 
and  what  was  to  be  done  in  pursuance  of  the  trusts ;  this  is  a  presumption 
which  I  think  the  law  itself  will  drdtr,  and  he  must  therefore  be  taken  to  have 
known  the  contents  of  the  will  ;[3]  then  it  is  argued,  that  on  proving  the  will, 

[1]  "  Each  and  every  executor  lias,  in  himeelf,  Die  entire  power  to  dispose  of  all  the  property 
which  they  take  as' such  by  virtue  of  their  office — there  are  no  parte  or  moieties  between  them — ae 
they  all  represent  the  testator,  and  fill  one  office— they  are  but  as  one  peraon  in  the  eye  of  the  > 
law."     McCoun,  V.  C. ;  Hertell  v.  Van  Beuren,  3  Edw.  Ch.  Rep.  35.     See  also  S.  C.  4  Hill,  493. 
9  Paige,  52.    Edmonds  v.  Crenshaw,  14  Peters,  166.    2  Story's  Eq.  1280,  a. 

[2]  As  to  the  liability  of  one  executor,  by  acquiescence,  for  the  misapplication  or  breach  of  trust 
of  his  co-executor,  see  further  Edmonds  v.  Crenshaw,  14  Peters,  166.  Davis  v.  Spurting,  1  Russ. 
Sl  M.  64,  66,  n.  1.  S.  C.  Taral.  199.  Sutherland  v.  Brush,  7  Johns.  Ch.  Rep.  22.  Clark  v. 
Clark,  8  Paige,  153.  Booth  v.  Booth,  I  Bear.  126  Lenoir  v.  Winn,  4  Desau.  65.  Sparhawk  v. 
Administrator  of  Buelt  9  Vermont  Rep.  41.    2  Story's  Eq.  4  1280— 1284.    Lloyd  &  G.  122,  n.  a. 

f3]  So,  a  trustee  will  be  presumed  to  be  cognizant  of  facts  relating  to  his  trust  Wynne  v. 
Wynne,*  Keen,  789,  794. 
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he  was  bound  to  make  a  statement  upon  oath  respecting  the  value  of  the  pro- 
perty, and  therefore  became  acquainted  with  the  particulars.  He  might  have 
had  some  knowledge  of  it  to  the  limited  extent  which  can  be  known  on  suQh 
occasions ;  but  I  cannot  impute  to  him  a  knowledge  of  the  exact  state  or 
amount  of  the  property  or  of  the  claims  upon  it,  or  the  clear  amount  of  the 
balance  in  the  hands  of  his  co-executor.  I  certainly  do  not  recollect  any  case, 
in  which  the  principle  has  been  carried  to  the  extent  to  which  it  has 
[*477]  been  here  pressed ;  and  if  in  this  case  I  were  to  charge  Mr.  Nixon  •gene- 
rally with  all  the  assets  received  by  his  co-executor,  I  must  in  every 
other  case  say,  that  an  executor  who  does  not  personally  act,  and  who  having 
no  reason  to  suspect  any  misapplication  by  his  co-executor,  permits  him  to 
act  alone,  is  liable  for  every  misapplication  committed  by  his  co-executor :  I 
do  not  think  I  can  lay  down  any  such  rule. 

With  respect  to  the  450/.,  he  is  clearly  liable ;  whether  he  is  discharged 
from  it  may  be  a  question.  It  will  be  for  him  to  show  that  this  money  was 
applied  towards  the  payment  of  the  debts  owing  from  the  testator's  estate ; 
and  upon  doing  that,  then,  according  to  the  cases  which  have  b^en  cited  of 
Lord  Shipbrook  v.  Lord  Hinchinbrook  and  Underwood  v.  Stevens,  he  will 
be  discharged  in  respect  of  this  sum.  I  do  not  think  this  satisfactorily  ap- 
pears, because  the  Master  has  not  reported  it,  but  if  it  is  desired,  I  will  grant 
an  inquiry. 

Mr.  Bethell  asked  for  the  costs,  out  of  the  fund,  of  the  assignees,  or,  at 
least,  of  the  official  assignee,  who  was  a  formal  party,  having  no  interest 
The  bankrupt's  estate  had  been  exhausted. 

Mr.  Pemberton,  contra.  The  official  assignee  does  not  appear  separately 
from  the  creditor's  assignee. 

The  Master  of  the  Rolls: — If  Mills  had  been  solvent  he  would  have 
had  all  the  costs  to  pay.  The  assignees  might  have  made  a  reservation  of 
funds  out  of  the  bankrupt's  assets  to  meet  the  costs.  I  think  they  cannot 
have  their  costs.[4J 


[•478]  *Eyre  v.  Hanson. 

1840 :  May  27,  28. 

In  a  foreclosure  suit,  an  order  to  enlarge  the  time  for  payment  of  the  mortgage  money,  is  by  no 
means  of  course,  but  may  be  refused,  where  no  excuse  for  the  default  is  stated,  and  the  security 
do£s  not  appear  to  be  ample. 

The  usual  condition  on  which  it  is  granted  is,  on  payment  of  interest  and  costs  before  the  time  ap- 
pointed by  the  Master  for  payment  of  the  whole ;  in  this  case,  however,  it  was  ordered,  that  up- 
on payment  of  the  interest  and  costs  within  a  month,  the  time  should  be  enlarged  for  fire 
months. 


[4]  In  a  creditor's  suit,  the  assignees  of  a  bankrupt,  who  is  a  defaulting  executor  of  the  deceased 
debtor,  are  not  entitled  to  their  costs  of  suit  out  of  the  testator's  estate ;  but  if  the  plaintiff  sought  to 
charge  the  assignees  with  the  receipt  of  specific  parts  of  tho  testator's  estate,  and  failed  to  do  so, 
the  assignees  might  be  entitled  to  costs.    Money  v.  Mots,  1  Hare,  319. 
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The  plaintiff,  the  mortgagee  of  some  property  belonging  to  the  defendant, 
filed  his  bill  of  foreclosure  in  June,  1837 ;  the  ordinary  decree  was  made  in 
June,  1839,  and  the  accounts,  &c,  were  referred  to  the  Master.  On  the  4th  of 
December,  1839,  the  Master  reported,  that  on  the  4th  of  June,  1840,  the  sum 
of  11,921/.  would  be  due  to  the  plaintiff,  and  he  appointed  that  time  for  pay- 
ment ;  and  in  default,  that  the  defendant  should  be  foreclosed. 

It  was  now  moved  for  the  defendant,  that  it  might  be  referred  back  to  tho 
Master  to  compute  subsequent  interest  and  costs,  and  that  the 'defendant 
might  have  six  months  further  time  to  pay  what  might  be  reported  due.  The 
application  was  supported  by  an'  affidavit,  stating  that  the  defendant  had 
used  his  best  endeavors  to  find  a  person  who  would  take  an  assignment  of 
the  mortgage,  and  to  sell  the  estate,  but  without  success.  That  the  summer 
was  the  best  time  to  sell  the  property ;  that  the  estate  had  cost  nearly  22,000/., 
and  that  the  defendant  had  laid  out  4000/.  in  improving  it ;  and  that  it  was 
of  the  utmost  importance  for  the  defendant  and  his  family,  that  some  further 
time  should  be  allowed  to  him  for  payment,  so  as  to  enable  him  in  the  mean 
time  to  take  advantage  of  the  summer  season  for  the  disposal  of  his  said 
estate. 

On  behalf  of  the  plaintiff  it  was  represented,  that  the  estate  was  not  of  much 
greater  value  than  between  13,500/.  and  14,500/.,  and  it  was  proved  that  no 
interest  had  been  paid  since  September,  1836. 

#Mr.  Treslove  and  Mr.  Harwood,  in  support  of  the  motion,  cited    [*479| 
Edwards  v.  Cunliffe^a)  and  contended  that  it  was  of  course  to  grant 
this,  the  first,  application.  t 

Mr.  Pemberton  and  Mr.  AfDonnell,  contra. 


The  Master  of  the  Rolls  : — The  order  to  enlarge  the  time  for  pay- 
ment of  what  the  Master  has  found  due  on  the  mortgage  is  by  no  means  of 
course :  in  Nanny  v.  Edwards,(b)  the  application  was  refused,  as  it  may  be 
in  any  case  where  no  excuse  for  the  default  is  stated  and  the  security  does 
not  appear  to  be  ample. 

When  the  indulgence  is  granted,  it  has  frequently  been  for  six  months  on 
the  first  application ;  but  this  must  depend  on  the  circumstances,  according 
to  which  a  time  greater  or  less  may  be  granted. 

The  condition  on  which  the  order  is  usually  granted  is  payment  of  the  in- 
terest and  costs  reported  due,  on  or  before  the  time  appointed  by  the  Master 
for  the  payment  of  the  whole ;  as  was  the  case  on  the  first  order  for  enlarge- 
ment which  was  made  in  Edwards  v.  Cunliffe.{c)  In  that  case  the  Master's 
report  was  made  on  the  23d  of  June,  1814,  the  time  appointed  for  payment 
was  the  23d  of  December,  1814,  being  six  calendar  months  from  the  date  of 
the  report.  On  the  10th  of  the  same  month,  being  only  thirteen  days  before 
the  expiration  of  the  time,  an  application  was  made  to  enlarge  it,  and  an  en* 

(a)  1  Mad.  267.  (6)  4  Row.  124.  (c)  1  Mad.  287,  and  nee  2  Keen,  212. 
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largement  for  six  months  was  made,  on  payment  of  the  interest  and 
[M80]    costs  on  or  before  the  23d  of  December,  1814 ;  *that  is,  on  or  about 

the  expiration  of  the  time  limited  by  the  Master  for  the  payment  of 
the  whole.  If  this  order  were  followed  as  a  precedent,  the  order  to  be  now 
made  would  be  to  enlarge  the  time  on  payment  of  the  interest  and  costs  on 
or  before  the  4th  of  June  next,  an  order  which  it  might  be  difficult  for  the 
defendant  to  avail  himself  of. 

But  there  are  cases  where  a  different  form  of  order  has  been  adopted ;  aud 
under  the  circumstances  of  the  present  case,  I  think  it  will  be  proper  to  order, 
that  on  the  defendant  paying  to  the  plaintiff  the  sum  of  1921/.  15*.  4<£,  the 
amount  of  the  interest  and  costs  reported  due  to  the  plaintiff,  within  a  month, 
the  time  for  redemption  may  be  enlarged  for  five  months.  To  this  must  be 
added  the  clause  which  was  added  in  the  case  of  Edwards  v.  Ounliffe,  that  in 
default  of  the  defendant's  paying  to  the  plaintiff  the  sum  of  192 U.  lfo.  4<£ 
by  the  time  aforesaid,  the  defendant  is  to  stand  absolutely  foreclosed.[l] 


[*481]  *Lichfield  v.  Baker. 

1840 :  May  8,  9. 

A  testator  possessing  long  annuities  and  money  in  different  funds,  bequeathed  the  residue  of  his 
estate  to  A.  for  life,  and  after  her  death  he  gave  certain  stock  legacies,  and  whaterer  there  might 
remain,  to  B. :  Held,  that  the  long  annuities  ought  to  be  converted  for  the  benefit  of  the  parties 
in  remainder. 

A  perishable  fund  was  for  some  time  wrongfully  enjoyed  in  specie  by  the  tenant  for  life ;  the  re- 
mainder man  filed  a  bill  for  an  account,  and  to  ascertain  the  residue.  Before  filing  the  bill,  the 
plaintiff  had  notice  that  part  of  the  residue  consisted  of  long  annuities,  and  be  was  again  in- 
formed of  that  fact  by  tbe  answer ;  but  he  made  no  objection  thereto,  either  by  the  original  or 
the  amended  bill,  and  at  the  hearing  the  common  decree  for  an  account  was  made.  The  Mas- 
ter declined  entering  into  tbe  question  of  the  right  of  the  tenant  for  life  to  enjoy  the  long  annui- 
ties, but  he  stated  the  fact  on  his  report.  The  report  was  confirmed,  and  by  consent  no  excep- 
tions were  taken :  Held,  on  further  directions,  that  the  long  annuit'es  most  then  be  converted 
into  consols  ;  but  the  court  refused  to  make  the  widow  account  for  her  prior  receipts. 

The  testator,  who  was  possessed  of  several  sums  of  consols,  three  per 
cent,  reduced,  new  three  and  a  half  per  cents,  and  long  annuities,  by  his 
will,  after  bequeathing  several  sums  of  consols,  three  per  cent,  reduced,  and 
new  four  per  cents,  proceeded,  "  and  as  to  all  the  rest,  residue,  and  remain- 
der of  my  estate,  whatsoever  and  wheresoever  it  may  be,  whether  real  or 
personal,  and  not  herein  given  and  disposed  of,  after  payment  of  my  debts, 
legacies,  ice.,  I  do  hereby  give  and  bequeath  the  whole  to  my  wife  Elizabeth 

[1]  As  to  granting  a  mortgagor,  after  a  decree  of  foreclosure,  further  time  for  payment; 
see  an  earlier  case,  Jones  y.  Cresuicke,  (1840,)  9  Sim.  304.  Also  Otldmrd  ▼.  Hsrnby,  I  Hare* 
951 ;  stated  9  Sim.  319,  n.  1.  As  an  analogous  case,  see  Astor  ▼.  Romvyne,  1  Johns.  Ch.  Rep. 
310,  cited  by  the  Editor,  in  the  same  note.  That  interest  in  such  cases  is  only  to  be  calculated  on 
the  amount  of  principal,  and  not  on  the  aggregate  of  principal,  interest  and  costs,  see  Brswin  r. 
Austin,  2  Keen,  21 1.     Wilkinson  t.  Ckarlesworth,  ante,  470. 
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Baker,  to  and  for  her  own  use  and  benefit  during  her  life ;"  and  after  her  de- 
cease he  then  bequeathed  several  other  legacies  of  stock  in  consols  and  three 
per  cent,  reduced,  and  proceeded  thus : — "And  whatever  there  may  be  re- 
maining after  the  above  mentioned  divisions  have  been  made,  1  give  and 
bequeath  the  same  to  my  brother  and  sister,  viz.  the  Rev.  Robert  Baker  and 
Isabella  Lichfield  Baker  during  their  lives,  to  be  equally  divided  between 
them,  and  after  the  death  of  either  of  them,  I  give  the  whole  to  the  survivor 
during  his  or  her  life,  and  after  the  death  of  both,  1  bequeath  to  my  brother's 
wife,  Sarah  Baker,  6002.  stock  in  the-  new  four  per  cent,  annuities  for  ever, 
and  the  remainder  to  my  two  cousins  above  mentioned,  viz.*John  Read  Lich- 
field and  Coventry  Lichfield,  to  be  divided  equally  between  them." 

•The  testator  appointed  Mr.  Roberts  and  Elizabeth  Baker  his  exe-    [*482] 
cutors,  and  he  died  in  1824.    Mr.  Roberts  alone  proved  the  will,  and 
died  in  1832.    Elizabeth  Baker,  the  widow,  thereupon  proved  the  will  of  the 
testator. 

It  appeared  that  part  of  the  testator's  estate  consisted  of  a  sum  of  80/.  long 
annuities,  and  that  moneys  in  the  funds  had  been  sold  to  pay  the  debts,  &c., 
leaving  the  long  annuities  untouched,  the  proceeds  of  which,  during  Mr. 
Roberts'  life,  had  been  paid  by  him  to  Mrs.  Baker,  the  first  tenant  for  life ; 
that  after  Mr.  Roberts'  death,  the  long  annuities  were  received  and  retained 
by  Mrs.*Baker. 

In  February,  1837,  before  the  institution  of  this  suit,  the  solicitor  of  the 
plaintiffs  John  Read  Lichfield  and  Coventry  Lichfield,  who  were  entitled  in 
remainder,  were  informed  of  the  state  of  the  residuary  estate,  and  that  part 
of  it  consisted  of  80/.  long  annuities." 

In  June,  1837,  John  Read  Lichfield  and  Coventry  Lichfield  filed  this  bill 
for  an  account  of  the  estate  of  the  testator,  but  which  contained  no  allegation 
or  prayer  in  respect  of  the  long  annuities.  The  defendant,  Mrs,  Elizabeth 
Baker,  put  in  her  answer,  and  again  stated  that  part  of  the  residuary  estate 
consisted  of  long  annuities.  The  plaintiffs  amended  their  bill,  but  made  no 
addition  in  respect  of  the  long  annuities ;  and  in  March,  1838,  the  common 
decree  was  obtained  to  take  the  accounts  and  ascertain  the  residue. 

The  Master,  to  whom  the  matter  was  referred,  by  his  report  dated  the  31st 
of  May,  1839,  amongst  other  things  stated,  that  in  proceeding  on  the  se- 
veral accounts  of  the  payments  and  disbursements  made  by  the  exe- 
cutor, 'William  Roberts,  in  his  lifetime,  and  of  the  said  Elizabeth  [#483] 
Baker,  the  surviving  Executrix,  since  his  decease,  the  plaintiffs  had 
objected  before  him  to  the  allowance  of  the  payment  of  the  annual  income 
of  80/.  bank  long  annuities  therein  mentioned,  and  which  payments  were 
stated  to  have  been  made,  by  William  Roberts,  during  his  lifetime,  to  Eliza- 
beth  Baker,  and  since  his  death  retained  by  her,  under  the  bequest  contained 
in  the  testator's  will  of  his  residuary  property  to  the  defendant  Elizabeth 
Baker  for  life ;  and  that  the  plaintiffs  who  were  entitled  to  the  ultimate  resi- 
due of  the  testator's  personal  estate  had  contended  before  him  that  the  de- 
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fondant,  Elizabeth  Baker  and  William  Roberts  were  not  justified  in  apply- 
ing to  the  use  of  the  former  the  income  of  the  said  terminable  annuities,  but 
that  the  same  ought  to  have  been  sold,  and  the  produce  thereof  in  part  ap- 
plied in  payment  of  the  testator's  debts,  funeral  and  testamentary  expenses, 
and  the  residue  thereof  invested  in  the  purchase  of  three  per  cent,  consoli- 
dated annuities,  as  a  permanent  fund  to  answer  the  trusts  of  the  testator's 
will,  instead  of  a  sale  of  part  of  the  testator's  three  per  cent,  reduced  annui- 
ties for  the  payment  of  his  debts,  funeral  and  testamentary  expenses,  as  there- 
inafter mentioned.  That  it  appeared  to  him,  that  under  the  terms  of  the  de- 
cree, he  had  no  dtithority  to  consider  the  plaintiff's  objection,  but  had  stated 
that  the  claim  had  been  made  before  him  ;  and  he  found  that  the  clear  resi- 
due then  consisted  of  certain  sums,  consols,  reduced,  new  three  and  a  half 
per  cents.,  and  802.  long  annuities. 

By  arrangement  between  the  parties  no  exception  was  taken  to  the  report 
which  had  been  confirmed,  and  the  cause  now  came  on  for  further  directions. 
Mr.  Kindersley  and  Mr.  Rogers  for  the  plaintiffs,  contended  that  the  long 
annuities,  being  a  perishable  fund  terminable  in  1860,  ought  to  have 
[*484]  been  converted  at  the  'death  of  the  testator,  and  invested  in  consols 
Tor  the  benefit  of  those  entitled  in  remainder ;  that  the  widow,  who 
had  received  the  dividends,  ought  now  to  account  for  them  or  make  good  the 
stock  which  would  have  beta  purchased  with  the  produce  of  the  long  annu- 
ities, if  sold  upon  the  death  of  the  testator.  Mills  v.  Milhf(a)  Betkune  v. 
Kennedy^b)  Vincent  v.  Newcombe  ;(c)  Secondly,  they  contended,  that  if  the 
bill  had  been  filed  immediately  after  the  death  of  the  testator,  the  long  annu- 
ities would  have  been  ordered  to  have  been  converted  and  invested  in  con- 
sols ;  and  that  the  widow,  who  had  received  more  than  she  was  entitled  to 
was  now  bound  to  account  for  it,  and  that  by  means  of  some  inquiry  or 
otherwise  the  matter  ought  now  to  be  set  right ;  that  it  had  been  agreed  that 
no  exceptions  should  be  taken  to  the  report,  and  that  the  plaintiffs,  were  not 
in  a  condition  to  take  exceptions,  as  the  Master  had  no  authority,  by  the  de- 
cree, to  enter  into  the  question ;  and  as  upon  a  bill  for  an  account,  the  plain- 
tiff was  not  at  liberty  to  enter  into  evidence,  Law  v.  Hunter,(d)  the  question 
could  not  have  been  raised  at  the  original  hearing;  that  the  plaintiff  was  not 
bound  to  give  credence  to  the  statement  of  the  defendant  as  to  the  state  of 
the  fund,  besides  which  the  information  furnished  by  the  letter  previous  to 
the  filing  of  the  bill  did  not  state  that  the  widow  was  in  the  receipt  of  the 
whole  annual  produce  of  the  long  annuities ;  that  all  the  circumstances  now 
appeared  on  the  report,  and  the  court  would  decide  the  question,  notwith- 
standing there  were  no  exceptions  to  it,  Adams  v.  Claxt<m>{e)  or  give  liberty 
to  the  party  to  file  another  bill  on  the  subject. 

Mr.  Beavan,  for  Isabella  Lichfield  Baker,  the  second  tenant  for 
[*485]    life,  did  not  argue  the  frost  point,  as  it  was  "doubtful  which  con- 
fa)  7  Sim.  501.  (*)  1  Myl.  &  Cr.  114.  (c)  1  You.  599. 
(<*)  t  Rom.  100.                        (#)  6  Vei.  325. 
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struction  would  be  most  beneficial  for  the  second  tenant  for  life;  but 
he  contended,  that  if  the  court  were  to  hold  that  the  long  annuities  ought 
to  be  converted,  then  that  the  parties  in  remainder  ought  to  have  the  be- 
nefit of  the  conversion  as  from  the  death  of  the  testator ;  that  a  decree  for 
an  account  enured  to  the  benefit  of  all  parties,  both  plaintiffs  and  defendants ; 
and  that  any  error  of  pleadings  or  conduct  on  the  part  of  the  plaintiffs  ought 
not  to  be  allowed  to  prejudice  the  rights  of  the  defendants  ;  and  that  not- 
withstanding there  were  no  exceptions,  the  court  would  not  now  continue 
the  error,  which  was  manifest  upon  the  face  of  the  report. 

Mr.  Bethell,  for  the  representatives  of  Mr.  Roberts. 

Mr.  P  ember  ton  and  Mr.  Elderton,  for  the  widow,  argued,  first,  that  it  was 
manifest  from  the  fact  of  the  testator  having  given  legacies  of  the  three  per 
cent,  consols,  three  per  cent,  reduced,  and  four  per  cents.,  after  the  deaths  of 
the  first  and  second  tenants  for  life  respectively,  that  he  did  not  intend  any 
alteration  to  be  made  in  the  state  of  the  property  upon  his  death ;  that  it  was 
plain  that  the  testator  could  never  have  intended  the  four  per  cents,  to  be 
converted  into  consols  at  his  death,  and  to  be  reconverted  into  four  per  cents., 
at  the  death  of  the  tenant  for  life,  but  must  have  wished  his  wife  to  enjoy  the 
four  per  cents,  as  they  were  on  his  death,  and  a  part  of  them  to  be  transferred 
to  the  particular  legatee  on  the  death  of  the  tenant  for  life ;  and  that  a  simi- 
lar intention  must  consequently  be  inferred  as  to  the  long  annuities.  They 
cited  Pickering  v.  fickering.{a) 

Secondly,  that  the  plaintiffs  were  not  entitled  to  any  relief  as  to 
the  long  annuities,  there  being  no  questions  #as  to  them  raised  upon  [*486] 
the  record ;  that  the  plaintiffs  had  express  notice,  before  the  insti- 
tution of  the  suit,  by  the  letter  of  February,  1837,  of  their  existence  as  part 
of  the  residuary  estate ;  that  they  concurred  in  the  payment  of  the  dividends 
to  the  widow,  by  Mr.  Roberts,  in  his  lifetime,  and  in  the  receipt  by  the  wi- 
dow since  his  death  ;  that  the  plaintiffs  were  again  informed  of  the  circum- 
stance by  the  defendant's  answer,  and  the  bill  had  afterwards  been  amended, 
yet  no  charge  had  been  introduced  on  this  subject ;  no  such  point  had  been 
raised  by  the  bill,  and  no  opportunity  given  to  the  widow  to  meet  it ;  again 
when  the  decree  was  taken,  the  conduct  of  the  executor  had  never  been  chal- 
lenged ;  they  contended,  therefore,  that  the  parties  had  concurred  and  assent- 
ed to  the  receipt  by  the  widow  of  the  long  annuities,  and  that  they  could  not 
now  have  any  relief  in  respect  of  them. 

The  Master  of  the  Rolls  : — The  only  point  on  which  I  need  call  on 
the  plaintiffs'  counsel  to  reply,  is  on  the  extent  of  relief  now  to  be  granted. 
As  to  the  other  question,  I  take  this  to  be  the  rule  of  the  court,  that  when  a 
testator  has  given  an  estate,  or  the  residue  of  an  estate,  to  persons  in  succes- 
sion, as  to  one  for  life,  with  remainder  to  another  person ;  the  court,  presum- 
ing that  the  testator  intended  the  remainder  man  should  have  something,  will 
so  deal  with  the  property,  if  it  be  a  property  that  is  wearing  out  and  may  ter- 

(a)  3  Bear.  31,  and  4  My!.  &  Cr.  389. 
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initiate  daring  the  life  estate,  as  to  secure  the  accomplishment  of  that  inten- 
tion, and  give  the  remainder  man  something  ;  for  that  purpose  it  will  convert 
the  perishable  into  a  permanent  property,  and  give  the  income  which  arises 
from  it  to  the  persons  entitled  for  life  in  succession,  and  preserve  the  capital 
for  the  person  entitled  in  remainder.  That  is  the  rule ;  and  the  court  only 
acts  upon  the  general  intention  of  the  testator,  that  something  shonld 
[#487]  be  given  to  the  person  *who  is  the  donee  in  remainder ;  bat  if,  upon 
the  construction  of  the  will,  it  appears  the  testator  had  another  in- 
tention, that  is  to  say,  an  intention  to  give  to  one  or  more  persons  who  are  to 
take  for  lives  or  during  a  succession  of  lives,  the  enjoyment  of  the  property 
in  the  state  he  left  it  at  the  time  of  his  death,  then  the  court  will  carry  that  in- 
tention into  effect ;  and  every  one  of  the  cases  which  have  been  cited,  and 
every  case  which  can  arise,  will  turn  upon  this  question  of  construction, 
whether  you  can  find  upon  the  face  of  the  will,  an  intention  that  the  lega- 
tee for  life  shall  enjoy  the  property  in  the  way  in  which  it  stood  at  the  testa- 
tor's death,  even  to  the  extent  of  defeating  the  testator's  intention  to  be- 
queath something  to  the  remainder  man.  I  believe  that  in  all  the  cases 
which  have  been  cited  in  opposition  to  the  conversion,  there  have  been  words 
clearly  indicating,  from  the  testator's  description  of  the  property  or  some 
other  circumstance,  that  the  testator  intended  the  donee  to  enjoy  it  for  life, 
in  the  same  way  as  it  stood  at  his  death. 

Having  attended  to  this  will  and  read  it  carefully  over,  and  having  attend- 
ed to  the  ingenious  argument  by  which  it  has  been  attempted  to  be  shown 
that  the  intention  was  that  the  donee  for  life  was  to  enjoy  it  as  it  stood,  I 
think  that  there  is  not  enough  in  this  will  to  except  this  case  from  the  gene- 
ral rule.[l]  With  respect  to  the  sort  of  decree  to  be  made,  I  must  hear  coun- 
sel in  reply. 

Mr.  Kinder sley,  in  reply,  on  the  second  point,  as  to  the  extent  of  relief  to 
be  granted. 

The  Master  op  the  Rolls  : — If  I  am  now  to  make  the  decree,  that  is 
just  between  the  parties,  the  only  one  I  can  make  is  founded  on  this : 
[•488]  The  Master  having  'ascertained  that  the  80?.  long  annuities  is  part 
of  the  residue,  and  it  appearing  to  be  a  perishable  property,  it  ought, 
to  be  sold  and  converted  into  three  per  cents.  I  do  this  on  the  ground  that 
the  plaintiff,  by  his  bill  and  by  his  conduct,  has  made  no  complaint  whatever 
of  the  prior  application  of  the  income  arising  from  the  long  annuities.(a) 

Not*.— On  appeal  and  crow  appeal,  the  Lord  Chancellor,  on  the  25th  November,  1840,  affirmed 
this  decision  as  to  the  conversion,  considering  the  stock  legacies  as  general  and  not  specific,  but  ho' 
ordered  the  widow  to  account  for  the  long  annuities  from  the  death  of  her  co-executor  in  1832,  when 
she  first  proved  the  will,  and  acted  in  the  execution  of  the  trusts. 


(a)  See  Garland  v.  LittUwood,  1  Beavan,527. 

[1 J  Vide  ante,  57,  n.  2.    Goodenough  v.  Trrmamonda,  post,  512. 
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Dow  v.  Croft. 

1840  :  April  1  ;  May  19,  14. 

The  allowance  to  a  receiver  appointed  by  the  court  depends  on  the  degree  of  difficulty  or  facility 
experienced  in  the  collection.    There  ia  no  general  role  as  to  the  amount 

The  report  of  the  Master  allowing  to  the  receiver  a  gross  salary  of  five  per  cent  on  considerable  re- 
ceipts, composed  of  large  sums,  due  from  mortgages,  annuities,  rents,  &c.,  referred  baok  for 
review.  • 

The  principal  object  of  this  petition  was  to  have  it  referred  back  to  the 
Master,  to  review  his  report  as  to  the  allowance  made  by  him  to  the  receiver 
in  the  cause,  who  had  been  appointed  to  get  in  the  personal  estate  of  the  tes- 
tator Charles  Day ;  and  it  prayed  in  the  alternative  that,  if  necessary,  the 
petitioners  might  be  at  liberty  to  take  exceptions  to  the  Master's  report. 

In  February,  1839,  Mr.  Scott,  a  London  banker,  was  appointed  receiver 
of  the  testator's  estate ;  and  he  was  directed  to  pass  his  accounts  half-yearly, 
on  or  before  the  15th  of  November  and  the  15th  of  May  in  every  year, 
or  at  such  other  time  as  the  Master  might  from  time  to  time  direct  or 
appoint. 

•By  the  first  half-year's  account,  which  was  brought  into  the  Mas-  [*489] 
te^s  office  in  November,  1839,  it  appears  that  he  had  received  from 
the  1st  of  March,  1839,  to  the  15th  of  November,  1839,  the  sum  of  20,281/. 
consisting,  as  to  one  half  part,  of  principal  money  paid  in  discharge  of  mort- 
gage debts  and  for  the  redemption  of  annuities :  of  about  7000/.  for  interest 
on  mortgages  and  annuities,  and  of  about  3000/.  received  for  the  rent  of  lease- 
hold estates.  The  Master  allowed  the  receiver,  on  passing  his  accounts,  the 
sum  of  1014/.  0s.  2d.,  for  his  trouble,  being  at  the  rate  of  5/.  per  cent  on 
20,881/.  19*.  9tf.  the  full  amount  of  all  his  receipts ;  he  directed  the  balance 
to  be  paid  into  court  before  the  29th  of  February,  1840,  and  which  was  done 
by  the  receiver  on  the  22d  of  February. 

It  appeared  that  there  was  still  considerable  outstanding  estate,  of  which 
a  sum  exceeding  100,000/.  was  due  on  mortgages,  some  being  of  a  very  large 
amount. 

Another  subject  of  complaint  contained  in  the  petition  was,  that  the  recei- 
ver had  had  in  his  hands  from  the  month  of  March,  1839,  large  balances 
varying  from  3000/.  to  15,000/.,  and  particularly  a  balance  of  13,692/.  from 
November,  1839,  when  he  brought  his  account  into  the  Master's  office,  to  the 
22d  of  February,  1840,  when  it  was  paid  into  court ;  but  the  petition  prayed 
nothing  in  respect  to  this  point,  and  no  evidence  was  given  of  any  profit  hav- 
ing been  made  by  the  receiver,  from  retaining  such  balances. 

Mr.  Girdlsstone  and  Mr.  Hallett,  in  support  of  the  petition,  contended, 
that  the  Master  had  allowed  an  extravagant  remuneration  to  the  receiver  for 
his  receipt  of  gross  sums,  which  had  been  paid  over  without  any 
•trouble,  and  that  not  only  as  to  the  past  but  as  to  the  future  re-    [*490] 
ceipts,  some  means  ought  to  be  adopted  for  protecting  the  estate  from 
the  great  expense  of  "the  receiver. 
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That  the  objection  to  the  Master's  report  was  to  the  principle  on  which 
he  had  proceeded,  and  not  to  particular  items,  and  that  therefore,  as  in  the 
case  of  a  taxation  of  costs,  it  was  open  to  review.  Shewell  v.  Jones,(a) 
Fenian  v.  Crickett,(b)  Alsop  v.  Lord  Oxford  ;(c)  that  in  Wildridge  v. 
M*Kane,{d)  receivers'  accounts  were  ordered  to  be  reviewed  from  the  begin- 
ning. 

They  argued,  that  by  the  rules  and  practice  of  the  court,  a  receiver  who 
did  not  regularly  account  and  pay  in  his  balances,  was  liable  to  be  charged 
with  interest  on  the  money  in  his  hands,  and  to  be  deprived  of  his  salary, 
White  v.  Lady  Lincoln,{e)  Potts  v.  Leighton,{g)  Fletcher  v.  Dodd  ;(A) 
that  he  could  make  no  profit  from  the  moneys  received  by  him,  but  was  ac- 
countable for  it,  Shaw  v.  Rhodes,(i)  The  Earl  of  Lonsdale  v.  Church,(k) 
Massey  v.  Dovies  ;(/)  and  that  as  to  the  gross  sums  which  parties  were  will- 
ing to  pay,  they  might  be  paid  into  court  at  once  without  passing  through 
the  hands  of  the  receiver,  and  thereby  the  poundage  would  be  saved ;  Haigh 
v.  Cfrattan  ;(m)  they  alao  cited  Malcolm  v.  CfCallaghan,{n)  and  the  sixty- 
third  general  order  of  1828.(o) 
[#491]  *Mr.  Tinney,  Mr.  Pemberton,  and  Mr.  Purvis  for  the  plaintiffs ; 
and  Mr.  Richards  and  Mr.  Bagshawe  for  the  receiver,  opposed  the 
application. 

Mr.  O.  Turner,  Mr.  Stewart,  Mr.  Terrell,  Mr.  Prendergast,  Mr.  G  P. 
Cooper,  Mr.  Bethell,  Mr.  Qlasse,  Mr.  Witham,  Mr.  Toller,  Mr.  Russell,  and 
Mr.  Kindersley  for  other  parties. 

The  Master  op  the  Rolls  considered  that  no  case  had  been  made  out 
against  the  receiver,  as  to  the  retainer  by  him  of  large  balances,  but  he  re- 
served his  judgment  on  the  other  point. 


May  14. — The  Master  of  the  Rolls  : — Various  representations  having 
been  made  at  the  bar,  as  to  the  principle  and  the  practice  adopted  in  the  offices 
of  the  different  Masters  in  respect  of  receiver's  allowances,  I  thought  it  right, 
before  disposing  of  the  case,  to  inquire  of  the  Masters  what  were  the  princi- 
ples upon  which  they  acted,  and  the  practice  adopted  on  this  point  in  their 
several  offices.  The  Masters  have  each  of  them  been  good  enough  to  furnish 
me  with  a  certificate  :  and  I  find  that  there  is  no  general  rule,  which  univer- 
sally prevails  as  to  the  allowance  to  a  receiver.  Where  the  receipts  consist  of 
rents  of  freehold  and  leasehold  estates,  51.  per  cent,  upon  the  amount  received 
is  most  frequently  allowed.  If  there  be  any  special  difficulty  in  collecting 
the  rents,  on  account  of  the  sums  being  extremely  small,  or  of  the  payments 

(a)  3  S.  &  S.  170,  and  3  Rosa.  529.  (ft  3  Mad.  496.  (c)  1  Myl.  &  K.  564. 

(d)  3  MoUoy,  545.  (e)  8  Vet.  371.  (g)  15  Vea.  373. 

(A)  1  Vea  jun.  85 ;  General  Order  of  33d  April,  1796,  in  15  Vea.  378. 

(0  3  Roam.  539.  (Jfc)  3  Bro.  C.  C.  41.  (J)  3  Vea.  jun.  317. 

(m)  1  Beavan,  301.  (n)  3  Myl.  &  Cr.  52. 

(o)  3  Rnaa.  app.  39.    [p.  651,  of  th»  ed.] 
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being  very  frequent,  as  weekly  payments,  then  the  allowance  is  increased ; 
on  the  other  hand,  if  there  should  be  very  great  facility  in  receiving  the  rents, 
then  less  than  5/.  per  cent  is  allowed.  One  of  the  Masters  has  certi- 
fied #to  me  a  case,  where,  after  consideration,  he  allowed  only  4/.  per  [*492] 
cent,  for  the  receipts  of  rents  and  profits  of  freehold  and  leasehold 
estates.  Another  Master  has  certified  to  me  a  case,  in  which  the  sum  paid 
to  the  receiver  amounted  to  300/.  a  year  for  the  first  year ;  the  receiver  was 
afterwards  allowed  150/.  only  for  a  succession  of  years,  which  was  after- 
wards reduced  to  50/.  a  year,  for  the  receipt  of  the  same#rents;  it  cannot 
therefore  be  considered  as  an  universal  or  general  rule,  that  5/.  per  cent,  should 
be  allowed  even  upon  the  receipts  of  rents  and  profits.  It  may  be  increased 
if  there  be  any  extraordinary  difficulty,  or  diminished  if  there  be  any  extra- 
ordinary facility  in  the  collection.    - 

With  respect  to  other  receipts,  each  Master  considers  himself  bound  to 
have  regard  to  the  degree  of  facility  or  difficulty  there  may  be  in  receiving 
them*  They  have  sometimes  allowed  2\  per  cent.,  but  .for  gross  sums  of 
money  this  has  been  very  much  reduced,  and  1±  per  cent,  has  been  allowed 
upon  many  occasions.  It  appears,  therefore,  that  the  Masters,  as  they  ought, 
consider  upon  each  occasion,  what  is  fit  or  proper  to  be  allowed,  having  re- 
gard to  the  degree  of  difficulty  or  facility  experienced  by  the  receiver. 

The  Master,  whose  report  is  sought  to  be  reviewed,  informed  me,  that  at 
the  time  this  matter  was  before  him,  an  objection  was  made  to  the  amount 
of  the  allowance  which  he  had  awarded,  but  that  the  particular  circumstances, 
and  the  particular  nature  of  the  items,  were  not  brought  to  his  attention ;  the 
consequence  of  which  was,  that  having  nothing  to  induce  him  to  depart  from 
the  common  rule  of  5/.  per  cent.,  he  allowed  it. 

Under  all  these  circumstances,  there  being  about  1000/.  allowed  to 
the  receiver,  for  receiving  these  sums  #of  money  consisting  of  large  [#493J 
sums  paid  for  mortgages,  for  redemption  of  annuities,  for  interest 
upon  mortgages,  and  for  annuities :  and  the  Master  not  having  had  the  op- 
portunity of  considering  what  ought  to  be  allowed  in  this  particular  case :  I 
think  there  is  no  doubt  that  I  ought  to  refer  it  back  to  him,  to  review  his 
report.  The  petition,  therefore,  in  this  respect  succeeds.  There  are  very 
many  parties  in  this  cause,  who  appeared  (I  cannot  say  improperly)  to  defend 
the  Master's  report ;  they  must  have  their  costs  of  the  application, 
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Webb  v.  Webb. 

1840:  May  14. 

Where  a  testator  directs  the  accumulation  of  a  fund  to  commence  at  a  time  subsequent  to  his  de- 
cease, the  accumulation  becomes  void  at  the  expiration  of  twenty-one  years  from  his  decease, 
although  at  that  period  there  has  been  on  the  whole  less  than  twenty-one  years  of  accumulation. 

A  testator  gave  annuities  to  A.  and  B  respectively  charged  on  money  in  the  funds ;  and  he  di- 
rected that  when  either  died,  the  annuity  should  accumulate  until  the  death  of  the  survivor. 
A.  died  some  time  after  the  testator ;  B.  being  still  living :  Held,  that  the  accumulation  must 
cease  at  the  expiration  of  twenty-one  years  from  the  tertator**  decease,  and  not  from  twenty- 
one  years  from  the  decease  of  A. 

The  testator  in  this  case  gave  annuities  of  400/.  a  year  to  Ann  Webb,  and 
70/.  a  year  to  William  Adams  during  their  respective  lives,  which  he  charg- 
ed on  his  money  in  the  consols ;  and  he  then  declared  the  trusts  of  the  resi- 
due of  his  money  in  the  consolidated  bank  annuities,  after  providing  for  the 
annuities,  in  the  following  terms. 

"  And  it  is  my  will,  that  as  and  when  each  of  them  the  said  Ann  Webb 
and  William  Adams  shall  respectively  die,  the  annuity  and  annuities  so  given 
by  me,  to  or  for  her  or  him  respectively  as  aforesaid,  shall  be  laid 
[*494]  out  #from  time  to  time,  until  the  death  of  the  last  survivor  of  them 
the  said  two  last  named  several  annuitants,  as  an  addition  to  the  said 
capita]  of  the  said  rest,  residue,  and  remainder  of  my  said  stock  of  the  three 
per  cent,  consolidated  bank  annuities,  and  all  such  additional  stock,  and  the 
interest  and  dividends  of  the  same,  shall  be  and  be  taken  as  an  increase  and 
accumulation  to  the  said  capital  stock,  until  the  death  of  the  last  survivor  of 
them,  the  said  two  last  above  named  annuitants ;  and  from  and  after  the  se- 
veral deceases  of  the  survivor  of  the  said  two  annuitants,  namely,  the  said 
Ann  Webb,  widow,  and  William  Adams,  and  full  payment  of  their  several 
annuities  hereinbefore  given  and  directed  to  be  paid  to  them,  then  upon  trust, 
that  the  dividends,  interest,  and  annual  proceeds  of  the  said  rest,  residue,  and 
remainder  of  any  said  capital  stock  of  the  three  per  cent,  consolidated  bank 
annuities,  and  the  dividends  and  proceeds  of  all  such  accumulations  as  shall 
or  may  have  been  up  to  that  time  made  as  aforesaid,  shall  be  paid  unto  and 
equally  divided  between  the  said  Ann  Webb,  John  Webb,  Thomas  Stallard 
Webb,  William  Webb,  Sarah  Jackson  Venn,  the  wife  of  the  said  John  Venn, 
James  Alden  Webb,  and  George  Webb,  the  seven  children  of  my  said  late 
deceased  brother  William  Webb,  and  their  respective  assigns  for  and  during 
the  term  of  their  respective  natural  lives,"  with  remainder  to  their  respective 
children.  The  testator  gave  the  remainder  of  his  personal  estate  not  already 
disposed  of,  to  his  said  seven  nephews  and  nieces. 

The  testator  died  on  the  3d  of  March,  1813,  leaving  Ann  Webb  and  Wil- 
liam Adams  surviving  him.  At  his  death  he  was  possessed  of  a  sum  of 
43,000/.  consols,  and  under  an  order  of  the  court  made  in  this  cause  a  sum  of 
consols  had  been  set  apart  to  answer  the  two  annuities  of  400^and  70/. 
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*W.  Adams  died  some  time  after  the  testator,  and  the  sum  set  1*495] 
apart  to  answer  his  annuity  was  allowed  to  accumulate.  Ann  Webb 
was  still  living,  and  the  question  which  arose  upon  this  petition  was,  whether 
the  accumulation  of  the  sum  set  apart  to  answer  Adams'  annuity  should  cease 
on  the  3d  of  March,  1834,  under  the  Thellusson  act,  (40  G.  3,  c.  98,)  or  con- 
tinue twenty-one  years  from  the  death  of  the  annuitant  Adams. 

The  petitioners,  the  nephews  and  nieces,  insisted  that  the  accumulation 
ceased  on  the  3d  of  March,  1834,  and  that  the  subsequent  dividends  fell  into 
the  residue,  and  belonged  to  them,  and  by  this  petition  they  prayed  for  a  de- 
claration in  conformity  therewith,  and  for  payment. 

Mr.  P ember  ton  and  Mr.  Steere,  in  support  of  the  petition,  referred  to 
(yNeill  v.  Lucas.(a) 

Mr.  Bethelly  contra,  made  two  points :  first,  he  contended  that  the  intention 
of  the  Thellusson  act  was  merely  to  prevent  an  accumulation  for  more  than 
twenty-one  years ;  that  where,  therefore,  the  accumulation  did  not  commence 
at  the  death  of  the  testator,  it  might  still  continue  for  twenty-one  years  from 
its  commencement,  though  more  than  twenty-one  years  from  the  death  of 
the  testator ;  and  secondly,  that  the  testator  had  placed  himself  in  loco  paren- 
tis, and  that  the  case  came  within  the  exception  contained  in  the  second 
clause  made  in  favor  of  accumulations  for  raising  portions  for  any  children  of 
any  settlor  or  devisor  :',&)  he  cited  Shaw  v.  Rhodes.(c) 

*The  Master  of  the  Rolls  said  that  if  a  testator  died  in  1820,    [M96J 
he  could  not  dispose  of  the  interest  of  his  property  until  1840,  and 
then  direct  the  capital  and  subsequent  interest  to  go  on  accumulating  until 
1861 ;  he  must,  therefore,  make  an  order  in  conformity  with  the  prayer  of 
the  petition.[l] 


Stubbs  v.  Sargon. 

1839:  November  23. 

The  court  declined  taking  the  consent  of  a  married  woman,  who  was  a  minor,  to  the  payment  out 

of  court  of  money  to  which  she  wan  entitled. 
Affidavits  used  in  the  Master's  office  ought  to  be  regularly  filed  like  other  affidavits. 

A  married  lady  who  had  not  attained  the  age  of  twenty-one,  being  en- 
titled to  a  sum  of  money  in  court,  petitioned  to  have  the  same  paid  out  to 
her  husband,  and  she  attended  in  court  for  the  purpose  of  being  separately 
examined  and  consenting  thereto. 

Mr.  Walker,  in  support  of  the  petition,  relied  on  Gullin  v.  Gidli?h(d) 
where  a  similar  order  had  been  made ;  but 

(a)  2  Keen,  313.  (6)  Sfee  Eyre  v.  Marsdern  2  Keen,  573. 

(c)  1  Mylne  &  Craig,  135.  (<0  1  Simons,  236, 

[1]  Vide  Pride  t.  Fookt,  ante  441. 
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The  Master  op  the  Rolls  said  he  felt  great  difficulty  in  acting  npoa 
that  authority,  and  declined  making  the  order .[1] 


In  the  same  cause  an  order  had  been  made,  supported  by  affidavits  which 
had  been  deposited  in  the  Master's  office,  but  bad  not  been  filed.  It  was  said 
that  in  practice  this  was  held  equivalent  to  filing  them. 

The  Master  of  the  Rolls  :— There  is  a  general  order  of  the 
[•497]  court,  which  directs  that  no  order  shall  be  drawn  #up  by  the  Regis- 
trars until  the  affidavits  on  which  it  is  founded  have  been  filed.(a) 
This  application  is  founded  on  affidavits  in  the  Master's  office,  which  have 
never  been  filed,  and  the  order  cannot  be  drawn  up  until  that  has  been  done. 
Whatever  may  be  the  custom,  I  think  that  the  Masters  ought  not  to  make 
reports  on  affidavits  which  have  not  been  previously  regularly  filed. 


Nicholson  v.  P^ile. 

1840:  May  13. 

A  plaintiff  submitted  to  a  demurrer,  and  obtained  an  order  of  course  to  amend,  undertaking  to 
amend  within  three  weeks ;  he  did  not  comply  with  the  undertaking,  but  after  the  expiration 
of  the  three  weeks,  obtained  a  second  order  of  course  to  amend  upon  similar  terms.  No  an- 
swer having  been  filed :  Held,  that  the  second  order  was  not  irregular. 

The  defendant  Peile  filed  a  general  demurrer  to  the  plaintiff's  bill,  and  set 
it  down  for  argument,  whereupon  the  plaintiff,  before  argument,  submitted  to 
the  demurrer,  and  on  the  2d  of  April  obtained  an  order  of  course  for  liberty 
to  amend,  upon  payment  to  the  defendant  Peile  of  20s.  costs  in  respect  of  the 
amendment,  and  the  costs  of  the  demurrer,  and  without  costs  as  to  the  other 
defendant,  amending  her  office  copy,  "  the  plaintiff  undertaking  to  amend  the 
bill  within  three  weeks." 

The  costs  were  taxed,  and  paid  on  the  1st  of  May  ;  but  the  plaintiff  did 
not  amend  his  bill  within  the  three  Weeks,  which  expired  on  the  24th  of 
April.  On  the  2§th  of  April,  he  obtained,  as  of  course,  a  second  order  to 
amend  similar  in  terms  to  the  first.    No  answer  had  been  filed. 

It  was  now  moved  on  behalf  of  the  defendant  Peile,  that  the  second  order 

might  be  discharged  with  costs  for  irregularity.    The  affidavit  in  op- 

[M98]    position  stated,  #that  immediately  on  the  first  order  being  obtained, 

instructions  were  laid  before  counsel  to  amend  the  bill,  but  that 

owing  to  other  engagements,  the  amended  bill  was  not  obtained  from  him 

(a)  See  Wy.  Pr.  Reg  S.,  Beame's  Orders,  149,  307. 

[I]  As  to  the  inability  of  an  infant/emm«  covert  to  bind  herself,  or  her  property , see  Sanford  r. 
McLean,  3  Paige,  117.  Udall  v.  Kenny,  3  Cow'.  590.  As  to  separate  examination  of  feme,  covert, 
by,  or  by  the  direction  of,  the  court :  Cooke  r.  Fryer,  4  Bear.  13  ;  In  the  matter  of  Stuart,  1 
Edw.  Ch.  Rep.  173 ;  Whitall  ▼.  Clark,  2  Edw.  Ch.  Rep.  149.  See  farther,  Jokneon  ?.  Joknmm, 
1  Keen,  648, 654.    Ro*e  t.  RolU,  1  Beav.  270,  271,  n.  I. 
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until  the  day  after  the  expiration  of  the  three  weeks  mentioned  in  the  first 
order  which  was  the  reason  of  the  default  in  not  amending  within  the  time. 

Mr.  George  Turner  for  the  motion : — The  plaintiff  having  failed  in  the 
performance  of  his  first  undertaking,  had  no  right  to  get  a  second  order  as 
of  course  giving  him  further  time  to  amend,  otherwise,  by  obtaining  a  series 
of  such  orders,  a  defendant  might  be  indefinitely  delayed,  without  the  possi- 
bility of  relieving  himself  therefrom,  as  he  could  not  put  in  an  answer  pend- 
ing an  order  to  amend.  A  demurrer  being  put  in,  the  plaintiff  has  submitted 
to  it,  and  on  certain  terms  he  has  been  allowed  the  indulgence  of  amending 
his  bill ;  he  must  strictly  comply  with  his  undertaking,  and  upon  his  default, 
either  the  demurrer  ought  to  be  considered  as  allowed,  or  the  defendant  ought 
to  have  the  judgment  of  the  court  allowing  it  with  costs. 

Mr.  Pemberton  and  Mr.  Koey  contra : — By  the  thirteenth  general  order 
(1831, )(a)  the  plaintiff  has  liberty,  once  only  after  an  answer  has  been  filed, 
to  obtain  an  order  of  course  to  amend  his  bill ;  but  by  the  fourteenth  order 
(1828,)(6)  there  is  no  limit  to  the  number  of  such  orders  of  course,  which 
he  may  obtain  before  answer ;  he  must  undertake,  however,  to  amend  with- 
in three  weeks :  this  undertaking  has  reference  only  to  the  right  of 
the  defendant  to  move  to  dismiss  for  *want  of  prosecution.  In  ge-  [*499| 
neral,  a  plaintiff  obtains  as  many  orders  of  course  to  amend  as  he 
pleases,  provided  no  answer  has  been  filed ;  and  unless  the  demurrer  in 
this  case  be  considered  an  answer,  the  second  order  is  not  irregular.  If 
the  plaintiff  had  amended  under  the  first  order,  he  might  (provided  no  an- 
swer had  been  put  in)  have  obtained  a  further  order  of  course  to  amend  his 
bill,  and  he  cannot  be  in  a  worse  condition  than  he  would  have  been  in  if  he 
had  amended  imperfectly. 

Mr.  Turner,  in  reply. 

The  Master  of  the  Rolls  : — I  do  not  think  I  can  grant  this  applica- 
tion. By  the  fourteenth  order,  the  effect  of  not  amending  within  the  time 
is,  that  the  order  becomes  void  as  regards  a  motion  to  dismiss  for  want  of 
prosecution  ;  so  far  the  undertaking  was  intended  for  the  benefit  of  defend- 
ants. This  practice  of  obtaining  several  orders  to  amend  as  of  course  may 
be  open  to  great  abuse,  and  when  abuse  is  discovered  a  remedy  will  be  ap- 
plied. The  affidavit  here  shows  that  none  was  intended,  and  that  the  delay 
arose  from  consel  not  having  completed  the  amendments.  I  must  refuse  the 
application,  but  without  costs. 

(a)  1  Ru».  &  My.  769.  (b)  2  Rubs.  app.  9.    [p.  642,  of  thia  td.) 
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[*500]  #M0RRICE  V.  SWABY. 

1840:  May  13,  14. 

A  defendant  by  his  answer  stated,  that  he  had  hand,  d  over  some  documents  relating  to  the  mat- 
ters in  question  to  his  agent  in  Jamaica,  to  enable  him  to  defend  a  suit  there.  That  the  agent 
had  left  the  island,  and  that  the  document*  had  been  token  poasession  of  by  a  receiver  appoint- 
ed by  the  Court  of  Chancery  there  : 

Held,  that  the  admission  entitled  the  plaintiff  for  an  order  for  production  ;  but  liberty  was  given  to 
the  defendant  to  relieve  himself,  if  possible,  by  affidavit  from  the  eflfects  of  this  admission. 

Tnis  was  a  suit  instituted  in  respect  of  a  property  in  Jamaica. 

The  defendant,  the  executor,  in  his  answer,  after  stating  the  institution  of 
a  suit  in  that  colony  in  respect  of  the  same  matter,  said,  "  that  in  order  to 
enable  his  agent  in  the  said  island  to  render  on  defendant's  behalf  all  such 
accounts  as  defendant  was  liable  to  render  in  respect  of  the  testator's  real  and 
personal  estate,  he,  defendant,  sent  to  his  said  agent  sundry  books,  accounts," 
&c,  relating  to  the  estate,  "  which  were  in  defendant's  possession."  "  That 
his  said  agent  some  time  since  left  the  said  island  without  having  returned 
to  defendant  the  said  books,  accounts,  &c,  and  that,  therefore,  the  said  par- 
ticulars were  taken  possession  of  by  a  person  who  had  been  appointed  recei- 
ver of  the  testator's  real  and  personal  estate,  or  some  part  thereof,  by  an  or- 
der of  the  said  Court  of  Chancery  in  Jamaica,  made  in  the  hereinbefore 
mentioned  suit,  and  the  defendant  believed  that  the  said  several  particulars 
were  now  in  the  said  island  of  Jamaica." 

He  subsequently  stated  that  he  kept  no  list  of  the  documents  so  sent  to 
Jamacia,  and  that,  jfeve  as  appeared  by  the  third  schedule,  he  had  not  now, 
nor  had  he  ever,  in  his  possession,  custody,  or  power,  any  document,  &c., 
relating  to  the  testator's  estate,  and  that  he  had  in  the  third  schedule  set  forth 
the  best  list  he  was  able  of  all  such  particulars,  by  the  bill  inquired  after,  as 

were  then,  or  ever  had  been,  in  his  possession,  custody,  or  power. 
[*50l]  *The  third  schedule  was  as  follows  :— "  An  account  book ;  an  ac- 
count current  book ;  a  journal  and  sundry  accounts  and  vouchers 
which  have  been  transmitted  from  time  to  time  by  this  defendant  to  Jamaica ; 
a  bundle  of  vouchers,  numbered  I  to  25  inclusive ;  sundry  accounts  and  docu- 
ments, numbered  26  to  32." 

Mr.  Pemberton  and  Mr.  Bagshawe  moved  for  the  production  of  all  the 
documents  in  the  third  schedule. 

Mr.  Kindersley  and  Mr.  Bazalgette  contended  that  no  order  for  the  pro- 
duction of  the  documents  in  Jamaica  ought  to  be  made,  as  there  was  no  suf- 
ficient admission  of  their  possession ;  Farquharson  v.  Balfour(a)  was  cited. 


May  14. — The  Master  op  the  Rolls  : — In  Farquharson  v.  Balfour, 
which  was  cited,  the  defendant  stated  he  hdd  not  papers  in  his  power  for  a 

(a)  Tarn.  &  Rust  190, 191. 
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reason  which  showed  that  they  were.  Here  the  effect  of  the  answer  is  this, 
the  defendant  had  the  papers  in  his  possession  or  power,  and  delivered  them 
to  his  agent  and  they  were  taken  out  of  the  possession  of  the  agent  by  another 
person  whom  the  defendant  calls  the  receiver.  They  are  now  in  the  hands 
of  the  same  person,  and  from  the  latter  part  of  the  answer  connected  with  the 
former,  I  must  presume  that  they  are  now  in  the  possession  or  power  of  the 
defendant.  I  think,  however,  from  what  is  stated,  that  the  defendant  ought 
to  have  leave  to  remove  the  effect  of  this  admission  by  affidavit.  I  must 
make  the  order  for  the  production  of  those  documents,  unless  the  defendant 
satisfactorily  shows  by  affidavit  that  the  documents  in  question  are  so  cir- 
cumstanced as  not  to  be  in  his  possession,  custody,  or  power.(a) 


•Dodd  v.  Webber.  [*502] 

1810:  March  25,  May  9,  13. 

Service  abroad  of  a  tubpasna  to  appear,  ordered  under  the  4  &  5  W.  4,  c.  82,  in  a  case  where  Eng- 
lish funds  were  alleged  to  have  been  improperly  sold  out  and  invested  in  Austrian  stock  and  Por- 
tuguese bonds. 

The  defendant  having  made  default  in  entering  his  appearance,  and  the  service  of  the  Muhpana  and 
order  having  been  properly  authenticated,  the  court  under  the  above  act,  ordered  an  appearance 
to  be  entered  by  the  six  clerk. 

Mr.  Roupell  moved  ex  parte  that  service  of  a  subpoena  in  Prance  upon 
one  of  the  defendants  residing  there  might  be  good  service  under  the  act  of 
the  4  &  5  W.  4,  c.  82. 

The  application  was  supported  by  affidavit,  stating  that  the  property  which 
was  the  subject  of  this  suit  was  a  sum  of  14,000/.  consols,  sold  by  the  defen- 
dants, the  trustees,  and  improperly  invested  in  Austrian  stock.  Dutch  govern- 
ment  bonds,  and  Portuguese  government  bonds,  and  which  were  inscribed 
in  the  government  books  of  the  several  countries:  it  stated[l]  also  that  ser- 
vice of  the  subpoena  might  be  authenticated  by  Her  Majesty's  consul  at  Paris. 

The  Master  of  the  Rolls  ordered,  "  That  personal  service,  within 
three  months,  upon  the  said  defendant  at  Paris,  or  at  Charenton  near  Paris, 
all  in  the  kingdom  of  Prance,  of  a  subpoena  to  appear  to  and  answer  the 
plaintiff's  bill  returnable  in  three  weeks  from  the  time  of  such  service,  might 
be  good  service,  upon  such  service  being  proved  by  affidavit  to  be  sworn  be- 
fore Her  Majesty's  consul  at  Paris." 


May  13. — The  above  order  and  the  subpoena  were  served  at  Paris,  but  the 

(<t)  Partom  v.  Robertson,  2  Keen,  605.  [606,  n.  1.  1.  Keen,  357,  n.  1.  In  regard  to  the  sub- 
ject of  the  production  of  papers,  by  order  of  the  court,  the  Editor  can  only  refer  to  his  remark  in  a 
note,  to  1  Be&v.  142,  (n.  2.)  It  is  believed  that  the  editorial  notes  there  referred  to,  contain  either 
a  statement  of,  or  reference  to,  nearly  all  the  more  reoent  English  decisions  upon  the  subject ;  cer- 
tainly, all  which  the  Editor  was  aware  of. 

[1]  Prayed.     Quare  ? 
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defendant  made  default  in  entering  his  appearance ;  whereupon  the  service 
of  the  above  order  and  of  the  subpoena  at  Paris  having  been  properly  verified 
by  affidavit  sworn  before  the  British  consul  there,  and  the  signature 
[*503]  of  the  consul  being  also  verified,  it  was  #now  moved  ex  parte,  by 
Mr.  Roupell,  under  the  4  &  5  W.  4,  c.  82,  that  one  of  the  clerks  in 
court  should  enter  an  appearance  for  the  defendant.  He  cited  an  unreported 
case  otHTKellar  v.  AfKellar,  before  the  Vice-Chancellor. 

The  Master  of  the  Rolls  granted  the  application,  and  ordered,  "That 
Mr.  Smith,  one  of  the  sworn  clerks,  do  enter  an  appearance  for  the  said  de- 
fendant." 


NoTt.— See  1  Daniel's  Pr.  681,  n.  (e),  and  Godson  ▼.  Cook,  7  Sim.  519. 


Kinder  v.  Forbes. 


1840:  April  23,  May  16. 

An  order  that  service  of  a  tubpmna  to  appear  and  answer  upon  the  defendant's  partners  at  the 

house  of  business,  the  defendant  himself  being  abroad,  Held,  under  the  circumstances  to  be 

regular. 

The  bill  in  this  cause  was  filed  to  set  aside  certain  mortgage  securities 
held  by  the  defendant,  and  to  prevent  the  further  receipt  by  him  of  several 
annual  sums  comprised  therein,  amounting  to  225/.,  which,  by  an  order  made 
in  another  suit,  had  been  directed  to  be  paid  to  him  by  the  receiver  in  that 
cause. 

The  defendant  was  a  practising  solicitor,  in  partnership  with  Messrs.  Hale, 
Boys  &  Austin,  in  Ely  Place,  but  he  had  gone  abroad  during  the  last  year, 
and  was  at  present  in  Italy,  and  had  no  dwelling  house  in  this  country.  The 
transaction  in  respect  of  which  this  suit  was  instituted  was  not  a  partnership 
transaction,  but  the  annual  sums  comprising  the  22%  had  been  received  for 
the  defendant  by  his  partners  during  his  absence  from  the  receiver. 

The  defendant's  partners  having  declined  accepting  the  service  of  the  sub- 
poena to  appear  and  answer ;  the  court  on  the  25th  of  March,  1840, 
[*604]  on  the  motion  of  the  plaintiff,  'ordered,  that  service  of  a  subpoena  to 
appear  and  answer  the  plaintiff's  bill  on  Messrs.  Hale  &  Co.,  at  Ely 
Place,  should  be  deemed  good  service  on  the  defendant. 

The  defendant  having  agreed  to  enter  a  conditional  appearance  with  the 
Registrar,  now  moved  to  discharge  the  order. 

Mr.  C.  P.  Cooper  and  Mr.  James  Russell,  in  support  of  the  motion : — 
The  order  which  has  been  made  ex  parte  is  not  authorized  by  the  practice 
of  the  court ;  there  are,  it  is  true,  two  authorities  in  its  favor,  viz :  Carter  v. 
De  Brune,(a)  where  service  of  a  subpoena,  on  a  person  who  transacted  mat- 

(«)  1  Dick.  99. 
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ters  under  a  letter  of  attorney  from  the  defendant,  was  ordered  to  be  good  ser- 
vice ;  and  Hyde  v.  Forster7(a)  where  an  order  was  made  directing  service  on 
the  agent  and  factor  in  England  of  the  defendant  living  abroad  to  be  good 
service ;  but  the  authority  of  these  cases  was  expressly  denied  by  Lord  Redes- 
dale  in  Smith  v.  The  Hibernian  Mine  Company  ;{b)  in  that  case  a  defendant 
residing  out  of  the  jurisdiction  had  given  a  power  of  attorney  to  P.,  to  act  for 
him  in  the  management  of  his  affairs,  and  the  court  refused  to  allow  substi- 
tuted service  of  a  subpoena  to  appear  and  answer  on  P. ;  Lord  Redesdale  say- 
ing, "  I  think  the  legislature  has  decided  this  question :  it  has,  in  several  in- 
stances, substituted  service,  an  interference  which  would  be  wholly  unneces- 
sary if  this  court  had  power  to  do  it." 

Orders  for  such  service  have  been  refused  in  much  stronger  cases 
than  the  present :  thus  in  Bond  v.  The  *Duke  of  Newcastle,(c)  where  [*505] 
defendants  were  beyond  the  jurisdiction  of  the  court,  service  of  the 
subpoena  on  their  clerk  in  court  could  not  be  allowed  to  be  deemed  good  ser- 
vice, though  they  had,  by  their  clerk  in  court,  filed  a  bill  relative  to  the  same 
subject ;  so  in  Roberts  v.  Worsley(d)  the  court  refused  to  order  service  on  the 
clerk  in  court  in  the  original  bill  of  a  defendant  out  of  the  jurisdiction  to  be 
good  service  of  the  subpoena  to  appear  and  answer  the  same  bill  when  amend- 
ed ;  and  in  the  case  of  cause  and  cross  cause  a  like  application  has  been  re- 
fused ;   Waierton  v.  Croft.{e) 

Two  acts  of  Parliament,^)  have  passed  for  enabling  parties  to  serve  sub- 
poenas where  the  defendant  is  out  of  the  jurisdiction,  which  would  have  been 
useless  if  this  order  be  correct.  The  plaintiff,  if  at  all,  must  proceed  under 
those  acts ;  and  there  is  no  suggestion  that  the  defendant  has  withdrawn  him- 
self to  avoid  service. 

Mr.  Pemberton  and  Mr.  Roapell,  contra,  contended  that  the  order  was 
regular ;  that  by  the  practice  of  the  court  personal  service  of  a  subpoena  was 
not  necessary ;  for  by  the  general  rules  of  the  court  a  subpoena  is  well  served 
by  leaving  a  copy  of  it  and  of  the  endorsement  thereon  at  the  dwelling  house 
of  the  defendant,  and  producing  the  original  writ  to  the  person  with  whom 
the  copy  is  left ;  Davidson  v.  Marchioness  of  Hastings  ;(h)  that  here  ser- 
vice had  been  directed  at  the  defendant's  office,  which  was  equivalent  to  a 
service  at  the  dwelling  house  of  the  party. 

•That  the  present  case  did  not  come  within  the  statute  referred  to,    [#506] 
which,  in  practice,  had  been  found  to  be  a  dead  letter,  as  it  did  not 
provide  for  the  steps  to  be  taken  consequent  on  the  service  of  the  subpoena. 

Mr.  Cooper,  in  reply : — The  statute  provides  a  remedy  in  the  particular 
cases  therein  stated,  but  has  not  removed  the  inconvenience  in  other  cases. 
The  effect  of  substituting  service  is  most  harsh  on  a  defendant ;  the  writ  is 
returnable  in  four  days,  and  before  any  notice  can  be  given  to  a  defendant 

(a)  1  Dick.  102.  (I)  1  Scho  &  Lef.  238.  (c)  3  Bro.  C.  C.  386. 

(4)  2  Cox,  389.  (e)  5  Sim.  502,  and  678. 

(g)  2  W.  4,  o.  33,  and  4  &  5  W.  4,  c.  82.  (A)  2  Keen,  513. 
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of  the  existence  of  the  subpoena,  a  sequestration  may  issue  and  his  whole 
property  may  be  seized. 


May  16. — The  Master  op  the  Rolls  : — In  this  case  a  motion  was 
made  to  discharge,  for  irregularity,  an  order  that  service  of  a  subpoena  to  ap- 
pear and  answer,  on  Messrs.  Hale,  Boys  &  Austen,  at  No.  6.  Ely  Place, 
Holborn,  should  be  deemed  good  service  on  the  defendant,  John  Hopton 
Forbes. 

Mr.  Forbes  is  a  practising  solicitor,  carrying  on  business  in  partnership 
with  Messrs.  Hale,  Boys,  &  Austen,  in  Ely  Place.  He  is  at  this  time  abroad, 
and  has  not  in  England  any  dwelling  house  where  service  can  be  made  ac- 
cording to  the  ordinary  rule. 

The  question  in  the  cause  relates  to  the  validity  of  a  mortgage,  the  interest 
on  which  is  payable  to  Mr.  Forbes,  under  an  order  of  this  court  made  in  the 
cause  of  Bryan  v.  Thcigg ;  and  during  the  absence  of  Mr.  Forbes,  the  in- 
terest is  received  for  his  use  by  his  partners  who  are  here.     The 
[*507J    transaction  in  question  is  *not  a  partnership  transaction  ;  but  for  this 
purpose,  the  partners'of  Mr.  Forbes  are  his  agents. 

The  order  is  that  service  of  subpoena  on  the  partners  who  are  such  agents, 
or  one  of  them,  shall  be  deemed  good  service  on  Mr.  Forbes. 

Considering  that  Mr.  Forbes  is  known  to  be  a  solicitor  of  very  great  re- 
spectability, it  occasions  no  small  surprise,  in  my  mind  at  the  least,  that  un- 
der these  circumstances,  he  or  those  who  act  for  him,  should  not  appear  to 
the  bill,  and  obtain  such  time  as  may  be  necessary  for  him  to  put  in  a  satis- 
factory answer. 

He  has  chosen  to  adopt  a  very  different  course,  and  appearing  to  be  well 
informed  of  what  has  passed,  he  has  entered,  or  offered  to  enter,  a  conditional 
appearance  with  the  Registrar,  for  the  purpose  of  enabling  him  to  move  to 
discharge  the  order  for  irregularity.  He  says,  that  service  on  his  agents  or 
partners,  at  his  place  of  business,  is  not  a  good  service  on  him,  and  that  he 
ought  to  be  served  personally  in  Italy,  where  he  now  is,  under  the  authority 
of  the  recent  acts  made  for  that  purpose.  In  other  words,  he  says  that,  being 
a  practising  solicitor,  now  carrying  on  business  by  his  firm  in  London,  being 
now  in  Italy,  but  well  knowing  that  process  has  been  left  with  his  partners 
at  his  place  of  business  in  London,  he  insists  that  his  service  shall  go  for  no- 
thing, and  that  the  plaintiff  shall  be  at  the  expense  of  pursuing  him  to  Italy, 
and  procuring  him  to  be  served  there.  It  appears  to  me  that  this  purpose 
cannot  be  attained  even  if  he  were  successful  in  this  application.  One  ob- 
ject of  the  bill  is  to  restrain  him  from  receiving  money  from  a  receiver  of  this 
court ;  no  injunction  is  necessary,  or  even  proper,  for  that  purpose  \ 
[*508]  an  order  upon  the  receiver  would  do  justice  in  this  #respect:  and 
even  if  the  present  order  Gould  not  be  sustained,  I  conceive  that  an 
order  for  service  on  Mr.  Forbes,  himself,  at  his  place  of  business,  would  be 
good. 
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But,  considering  the  circumstances  of  this  case  in  connection  with  some 
of  the  observations  made  by  Lord  Redesdale  in  the  case  of  Smith  v.  The 
Hibernian  Mine  Company,  and  the  order  made  by  Sir  John  Leach  in  the 
case  of  English  v.  Hendrick,(a)  I  do  not  think  that  the  present  order  is  irre- 
gular, and  consequently,  this  motion  must  be  refused.[l] 


Attorney  General  v.  The  Drapers  Company. 

1840:  June  15, 18. 

In  every  case  where  the  general  purpose  of  a  gift  or  conveyance  is  declared  to  be  charity,  and 
the  particular  payments  do  not  exhaust  the  whole  fund,  any  surplus  will  belong  to  the  charity, 
unless  there  are  other  circumstances  from  which  a  contrary  intention  of  the  testator  can  be  col- 
lected. 

The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Master  of 
the  Rolls.    It  was  argued  by 

Mr.  Pemberton  and  Mr.  Blunt,  for  the  information. 

Mr.  Kindersley  and  Mr.  Lloyd,  Mr.  Kyle  and  Mr.  Foster,  for  the  defen- 
dants. * 

The  Master  op  the  Rolls  : — This  is  an  information  filed  by  the  At- 
torney General  against  the  Drapers  Company,  for  the  purpose  of  having  it 
declared  that  the  whole  income  of  the  property  possessed  by  the  company, 
under  the  will  of  Samuel  Harwar,  is  applicable  to  the  charitable  purposes  in 
the  will  declared. 

•Having  read  the  pleadings  and  the  evidence,  and  attended  to  the  [*509] 
argument  addressed  to  me  on  behalf  of  the  defendants,  I  am  of  opinion 
that  the  question  depends  upon  the  true  construction  and  meaning  of  the 
testator's  will,  and  that  this  construction  cannot  be  affected  by  a  letter  which 
is  said  to  have  been  addressed  to  the  company  by  the  testator  some  time  be- 
fore the  date  of  his  will,  or  by  that  which,  under  the  circumstances  of  this 
case  has,  as  it  appears  to  me,  been  incorrectly  called  cotemporaneous  usage. 
The  company  appears  to  have  been  unwilling  to  accept  the  trust  so  loner  as 
it  was  conceived  to  be  likely  to  be  burdensome,  and  to  have  accepted  it  only 
when  it  was  thought  likely  that  it  might  be  accepted  without  loss. 

The  testator,  by  his  will,  dated  the  28th  of  January,  1703,  bequeathed  to 
his  executors  1700/.,  in  trust  to  lay  out,  with  the  advice  of  the  overseers  after 
named,  100Z.,  more  or  less,  in  the  purchase  of  a  piece  of  ground,  <kc,  for 

(«)  6  Mad.  905. 

[I]  Substituted  senrice  of  a  subpoena  to  appear  was  ordered  in  a  creditor's  suit,  on  one,  who 
acting  as  attorney  of  the  executor  and  general  devisee  and  legatee  resident  in  India,  had  obtained 
administration  in  England,  and  had  entered  into  receipt  of  the  rents  of  the  real  estate.  Wey- 
mouth t.  Lambert,  3  Beav.  333.  As  to  substituted  senrice  of  eubpana,  see  farther,  The  Earl  of 
Cherterfield  t.  Bond,  ante,  263.  The  People  t.  Craft,  7  Paige,  326.  Hayden  v.  Bucklin,  9 
Paige,  512.    2  Keen,  513,  n.  I. 
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erecting  twelve  alms-houses,  <&c.,  and  he  directed  that  in  building  the  same 
his  executors  should  expend  400/.,  or  thereabouts,  and  should  convey  the 
same  to  the  Company  of  Drapers  for  the  habitation  of  three  poor  men  and 
three  poor  women  of  the  Drapers  Company,  and  three  poor  men  and  three 
poor  women  of  the  parish  where  the  alms-houses  should  be  situate,  &c. ;  and 
he  directed  that  the  remainder  of  the  1700/.  should  be  laid  out  in  the  pur- 
chase of  an  estate  of  inheritance  of  60/.  a  year  or  thereabouts,  &c,  to  be 
conveyed  to  the  Drapers  Company,  &c.,  for  the  maintenance  and  support  of 
the  six  poor  men  and  six  poor  women  in  the  said  alms-houses  for  ever,  in 
manner  following ;  that  is  to  say,  in  trust  that  the  court  of  assistants  of  the 
said  company  for  the  time  being,  by  and  out  of  the  rents  and  profits  of  the 
said  estate  to  be  purchased,  should  from  time  to  time  monthly,  by  themselves 
or  agents,  pay  and  distribute  to  the  said  six  poor  men  and  six 
[*510]  #poor  women,  or  such  number  of  them  as  should  be  in  the  said  alms- 
houses! 6*.  apiece,(a)and  once  every  year  to  each  of  them  a  load  of 
good  coals ;  and  upon  a  yearly  visitation  to  each  of  them  Is.  a-piece. 

The  question  raised  upon  the  construction  of  this  will  arises  from  this,  that 
the  testator,  having  stated  that  the  conveyance  was  to  be  made  to  the  Dra- 
pers Company  for  the  maintenance  and  support  of  tfce  alms-people  in  the 
alms-houses,  refers  to  the  manner  of  such  maintenance  and  support,  and  then 
expresses  entrust  for  payments  which  do  not,  as  it  is  said,  exhaust  the  whole 
income  which  he  contemplated ;  and  upon  this  the  defendants  contend  that 
they  are  only  bound  to  make  the  specific  payments  mentioned  iu  the  will, 
and  having  done  so,  are  entitled  to  apply  the  surplus  revenue  to  their  own 
use. 

That  this  cannot  be  so,  as  to  the  whole  extent  of  the  claim,  appears  to  be 
clear,  for  by  the  will  itself,  no  specific  payment  is  directed  to  be  made  for  the 
repairs  of  the  alms-houses,  and  yet,  as  the  testator  intended  the  alms-people  to 
bf  maintained  in  the  alms-houses,  he  must  have  meant  the  almshouses  to  be 
kept  in  repair  out  of  the  income  of  the  purchased  lands,  and  consequently, 
must  have  meant  to  charge  the  company  with  more  than  the  specific  pay- 
ments. The  agreement  afterwards  entered  into  by  the  company  with  the 
parish  of  St  Leonard's  Shoreditch,  by  which  the  latter  agreed  to  keep  the 
alms-houses  in  repair,  could  not  have  been  in  the  contemplation  of  the  testa- 
tor, and  the  will  must  be  considered  as  if  the  burden  of  the  repairing  had  re- 
mained with  the  company.  But  besides  this,  it  appears  to  me,  from  the 
words  of  the  will,  that  as  the  maintenance  and  support  of  the  alms- 
[*511]  people  in  #the  alms-houses  is  the  expressed  purpose  for  which  the 
conveyance  is  directed  to  be  made  to  the  company,  the  mere  circum- 
stance that  in  describing  the  manner  of  maintenance  and  support,  he  has  not 
(if  the  fact  were  so)  exhausted  the  whole  income,  is  not  a  sufficient  reason 
for  considering  that  any  surplus  was  meant  for  the  pecuniary  benefit  of  the 

(a)  This  would  amount  to  43/.  4#.  a  year  only,  while  the  present  income  of  the  charity  property 
wa*  145J. 
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company.  la  the  Case  of  the  Skinners  Company, {a)  though  the  gift  was 
for  the  maintenance  and  continuance  of  the  school,  after  appropriating  or  di- 
recting the  payment  of  various  fixed  sums  for  specific  purposes,  the  overplus 
was  willed  to  the  use  of  the  company.  In  Jordeyris  Charity,(b)  whatever 
was  left  unspent  was  given  for  repairs,  and  for  the  profitable  use  of  the  Fish- 
mongers Company ;  and  in  the  Case  of  Brazenose  CoUege,(c)  there  are  many 
circumstances  from  which  the  intention  of  the  testator  to  benefit  the  college 
was  deduced ;  and  I  apprehend  that  in  every  case  where  the  general  purpose 
of  a  gift  or  conveyance  is  declared  to  be  a  charityyand  the  particular  pay- 
ments do  not  exhaust  the  whole  fund,  any  surplus  will  belong  to  the  charity, 
unless  there  are  other  circumstances  from  which  a  contrary  intention  of  the 
testator  can  be  collected. 

In  this  case  there  do  not  appear  to  me  to  be  any  such  circumstances ;  the 
general  purpose  of  the  conveyance  to  the  company  is  charity.  It  does  not  ap- 
pear that  at  the  time  of  the  testator's  death,  there  was  or  could  be  an  income 
which  would  have  left  any  surplus,  but  whether  this  were  so  or  not,  I  think, 
when  the  general  purpose  is  thus  declared,  the  reference  to  the  mode  of  effect- 
ing the  purpose,  which  does  not  exhaust  the  whole  income,  is  not  of  itself 
sufficient  to  exonorate  the  trustee  from  applying  the  surplus,  if  any,  to  the 
general  purpose.fl] 


Goodenouqh  v.  Tremamondo,  [*512] 

1840 :  June  8. 

A  testator  gave  the  residue  of  his  estate  and  effects  to  trustees  to  permit  the  rent§,  interest,  and 
annual  proceeds  to  be  received  by  A.  for  life,  and  after  his  decease  to  C.  and  D.  when  they  at- 
tained twenty-one,  with  power  after  the  death  of  A.  to  apply  the  rents,  dec,  towards  the  main* 
tenance  of  C.  and  D.  until  their  shares  should  become  vested.  Part  of  the  residue  consisted  of 
leaseholds :  Held,  that  the  tenant  for  life  was  entitled  to  enjoy  them  in  specie,  and  that  they  were 
not  to  be  converted  for  the  benefit  of  those  in  remainder. 

Frederick  Andree,  by  his  will  dated  the  30th  of  January,  1S22,  after 
bequeathing  some  pecuniary  and  specific  legacies,  proceeded  as  follows  :— 
"  And  as  to  all  the  rest,  residue,  and  remainder  of  my  estate  and  effects  what* 
soever  and  wheresoever,  I  give,  devise,  and  bequeath  the  same  unto  Anthony 
Angelo  and  Charles  John  Lawson,  their  executors,  administrators,  and  assigns, 
in  trust  to  permit  the  rents,  issues,  profits,  interest,  and  annual  proceeds  there* 
of  to  be  received  and  taken  by  my  said  son  Richard  Collier  Andree,  for  and 
during  the  term  of  his  natural  life,  for  his  own  use  and  benefit ;  and  from 
and  after  his  decease,  upon  trust  for  Ann  and  Sophia,  the  two  daughters  of 

(«)  2  Ross.  407.  (6)  1  Myl.  &  K.  416.  (e)  2  CI.  4,  Fin.  995. 

(1]  Vide  In  re  the  Rugby  School,  1  Bear.  463.  The  Attorney  Gtnerol  v.  The  Cooper**  Com- 
pany, 3  Beav.  89,  cited  2  Keen,  160,  n.  1.    2  Story's  Equity  Jurisprudence,  $  1181. 
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my  said  son  Richard  Collier  Andree,  when  they  shall  attain  the  age  of  twen- 
ty-one years,  equally  to  be  divided  between  them  share  and  share  alike.  And 
I  empower  my  said  trustees  and  executors,  after  the  death  of  my  said  son 
Richard  Collier  Andree,  to  apply  the  rents,  interest,  profits,  and  annual  pro- 
ceeds of  my  said  residuary  estate  and  effects,  for  and  towards  the  maintenance 
and  education  of  the  said  Ann  and  Sophia  Andree,  until  their  respective  shares 
shall  become  vested."  And  he  appointed  the  said  Anthony  Angeto  and 
Charles  John  Lawson  executors  of  his  will.  The  will  was  not  executed  so 
as  to  pass  real  estate. 

The  testator  died  shortly  afterwards.  Part  of  his  property  consisted  of  a 
leasehold  house  in  Oxford  street. 

The  bill  was  filed  by  an  infant,  who  was  entitled  to  the  share  of 
[*513J  his  mother  Sophia  Andree,  afterwards  #Sophia  Ooodenough,  deceased ; 
and  prayed  for  the  usual  accounts, — that  the  residue  might  be  ascer- 
tained,— and  that  it  might  be  declared,  that  the  leasehold  premises  ought  to 
have  been  sold  immediately  afte*  the  said  testator's  decease,  and  the  clear  pro- 
duce thereof  invested  in  consols,  and  that  the  dividends  of  such  bank  annui- 
ties only,  ought  to  have  been  paid  to  the  tenant  for  life,  and  for  consequential 
relief  both  against  the  trustees,  and  the  tenant  for  life. 

By  the  decree  made  in  this  cause  on  the  30th  of  May,  1837,  it  was  referred 
to  the  Master  to  make  the  usual  inquiries,  and  take  the  usual  accounts  and 
he  found  that  part  of  the  residue  consisted  of  the  leasehold  house. 

The  cause  now  came  on  to  be  heard  for  further  directions  ;  the  only  ques- 
tion was,  whether  the  leasehold  house,  the  term  in  which  had  now  only  a 
few  years  to  run,  ought  or  not  to  have  been  sold  at  the  testator's  death. 

Mr.  Kinder  slay  and  Mr.  Girdlestone,  for  the  plaintiffs,  contended  that  a 
sale  ought  to  have  taken  place.  That  the  general  rule  was  in  favor  of  con- 
version, and  there  were  no  special  circumstances  here  to  take  the  case  out  of 
the  rule.  That  this  was  indeed  a  strong  instance  of  the  propriety  of  the  doc- 
trine ;  for  if  no  conversion  took  place,  there  would  be  but  little  chance  to  those 
in  remainder  of  receiving  any  benefit  from  the  leasehold  property.  That  the 
only  circumstance  apparently  in  favor  of  the  defendants  was  the  use  of  the 
word  "rents,"  which  seemed  to  indicate  an  intention  that  the  residue  should 
be  enjoyed  in  specie  ;  but  that  this  word,  coupled  as  it  was  with  other  words 
denoting  annual  income,  could  not  be  much  relied  on ;  that  the  word  "  es- 
tate "  would  have  comprised  freeholds,  if  the  will  had  been  executed 
[#514]  so  as  #to  pass  real  estate,  and  the  word  "rents  n  might  therefore  be 
referred  to  the  testator's  idea  that  he  was  disposing  of  real  as  well  as 
personal  property.  They  distinguished  this  case  from  that  of  Pickering  v. 
Pickering^a)  in  this,  that  here  the  same  residue  was  given  to  those  in  re- 

(a)  2  Beav.  31,  and  4  Myl.  &  Cr.  289  ;  and  eee  Howe  y.  Lord  Dartmouth,  7  Yea.  137,  (1802  ;) 
Feame  r.  Young,  9  Vee.  549,  (1805 ;)  Crawley  r.  Crawley,  7  8im.  427,  (1835  ;)  Mill*  y.  Mill*,  7 
Sim.  501,  (1835  ;)  Fryer  y.  But  tar,  8  Sim.  442,  (1837  ;)  Bonn  y.  Dixon,  V.  C,  (May  1, 1840 ;) 
[Reported  10  Sim.  636;]  and  Lichfield*.  Baker,  ante,  p.  481,  (1840 ;)  [Conner.  Ckeubrrt,* 
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mainder  as  to  the  tenant  for  life,  whereas,  in  Pickering  v.  Pickering,  the 
Lord  Chancellor  mainly  founded  his  decision  on  the  fact  of  a  different  resi- 
due being  given  to  the  widow  during  her  life  from  that  which  was  after- 
wards bequeathed  to  the  son. 

Mr.  Pemberton  and  Mr.  Prescott  White  appeared  for  the  defendants  Tre- 
mamondo  and  Castell  and  his  wife,  and  Mr.  Loftus  Wigram,  for  Thomas 
William  Flavell ;  but 

The  Master  of  the  Rolls,  without  calling  on  them,  said,  that  he  could 
not  declare  this  to  be  a  case  of  conversion  without  striking  out  altogether,  the 
word  "  rents,"  which  was  twice  repeated  in  the  will,  and  it  appeared  that 
there  was  no  other  property  belonging  to  the  testator,  except  the  leaseholds, 
to  which  the  term  rents  was  applicable. 


•Robinson  v.  Addison.  [*516] 

1R40 i  May  9,  Jane  27. 

A  testator  haying  fifteen  and  a  half  Leeds  and  Liverpool  canal  shares,  which  by  act  of  Parliament 
were  to  be  deemed  personal  estate,  bequeathed  five  and  a  half  such  canal  shares  to  A.,  five  such 
shares  to  B.,  and  five  such  shares  to  C.  There  was  no  description  or  reference  in  the  will  to 
show  that  the  testator  intended  to  give  the  particular  shares  which  he  held  at  the  date  of  his 
will.  At  his  death  he  possessed  no  Leeds  and  Liverpool  canal  shares :  Held,  that  the  legacies 
were  general,  and  not  specific. 

A  canal  was  made  under  the  authority  of  an  act  of  Parliament,  the  lands  for  that  purpose  were 
purchased  and  vested  in  a  corporation,  but  the  shares  therein  were  to  be  deemed  to  be  personal 
estate,  and  transmissible  as  such,  and  were  to  be  conveyed  by  bargain  and  sale  :  Held  that  the 
shares  did  not  bear  the  character  of  realty,  so  as  to  make  a  bequest  of  tbem  specific. 

The  only  question  in  this  cause  was,  whether  the  legacies  of  certain  shares 
in  the  Leeds  and  Liverpool  canal  bequeathed  by  the  will  of  John  Robinson, 
were  to  be  considered  as  general  or  as  specific  legacies. 

The  canal  was  made  under  the  authority  of  an  act  of  Parliament  passed  in 
the  tenth  year  of  King  George  III.  (10  G.  3,  c.  114.)(a)  The  expense  of 
the  canal  was  defrayed  by  subscription ;  and  by  the  twenty  seventh  section, 
the  sum  subscribed  was  divided  and  distinguished  into  shares  which  were 
vested  in  the  subscribers  and  their  several  and  respective  executors,  adminis- 
trators, and  assigns,  proportionately  to  the  sums  they  had  respectively  sub- 
Paige,  160,]  all  which  are  in  favor  of  conversion.  Holland  v.  Hughe*,  16  Ves.  HI,  and  3  Mer. 
685,  (1809  ;)  Vincent  v.  Hewcombe,  1  Younge,  599,  (1832 :)  Collin*  v.  Collin*,  2  Myl.  &  K.  703, 
(1833  ;)  Alcock  v.  Shper,  2  Myl.  &  K.  699,  (1833  ;>  Btthune  v.  Kennedy,  1  Myl.  dt  Cr.  114, 
(1835  ;)  Pickering  v.  Pickering,  ante,  31,  (1839  ;)  affirmed,  4  Myl.  &  Cr.  289 ;  D*Aglie  v.  Fryer, 
V.  C,  Feb.  19,  (1841  ;)  [Vaughan  v.  Buck,  1  Phillips,  75,]  in  all  which  the  decision  was  against 
conversion.  In  Gibaon  v.  Bott,  7  Ves.  89,  (1802  ;)  and  Dime*  v.  Scott,  4  Rasa  195,  (1828  ;)  there 
was  an  expre**  direction  to  convert.  [See  further  ante,  57,  n.  2.  10  Sim.  638,  n.  1, 2.  Ibid 
639,  n.  2.] 

(«)  Additional  powers  were  given  by  the  23  G.  3,  c  47,  the  38  6.  3,  e.  65,  the  54  G.  3,  c  94, 
and  the  59  G.  3,  c.  105,  but  no  alteration  was  made  in  the  tenure  of  the  shares. 
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scribed ;  and  all  and  every  such  shares  were  to  be  deemed  and  taken  to  be 
personal  estate,  and  to  be  transmissible  as  such.  The  form  of  conveyance 
was  by  bargain  and  sale. 

The  testator  at  the  date  of  his  will,  (the  25th  of  October,  1819,)  was  en- 
titled to  fifteen  and  a  half  of  those  shares,  aTid  by  his  will,  after  devising  his 
estate  at  Althorne  to  Joshua  Robinson  and  James  Addison  in  fee,  in 
[*516]  trust  for  the  use  of  his  son  John  Robinson  for  life,  and  #after  his  de- 
cease in  trust  to  settle  upon  the  eldest  child  of  his  son,  and  to  divide 
the  produce  with  various  remainders,  he  expressed  himself  as  follows: — "  1 
also  give  and  bequeath  to  the  said  Joshua  Robinson  and  James  Addison,  their 
executors,  administrators  and  assigns,  five  and  a  half  shares  in  the  Leeds  and 
Liverpool  canal,  and  all  benefit  and  advantage  thereof,  upon  trust ;"  and  he 
then  declared  a  trust  for  the  benefit  of  his  son,  and  other  trusts  similar  to 
those  on  which  he  had  given  his  estate  at  Althorne ;  and  having  given  a 
freehold  house  in  Bond  street  for  the  benefit  of  his  daughter,  Jane  Gibson, 
and  her  children ;  he  also  gave  and  bequeathed  "five  shares  in  the  Leeds  and 
Liverpool  canal,  and  all  benefit  and  advantage  thereof  to  Joshua  Robinson 
and  James  Addison,  their  executors,  administrators  and  assigns,  upon  trust 
for  the  benefit  of  his  said  daughter  Jane  Gibson,  and  her  children,11  in  the 
same  manner  as  before  expressed  respecting  the  freehold  house  in  Bond  street, 
so  far  as  the  nature  of  the  estates  and  interests  therein  would  apply.  He 
afterwards  gave  and  bequeathed  "five  shares  in  the  Leeds  and  Liverpool 
canal,  and  all  benefit  and  benefits  thereof,  unto  Joshua  Robinson  and  James 
Addison,  their  executors,  administrators  and  assigns,  upon  trust  for  the  bene- 
fit of  his  daughter  Dorothy  Jemima  Robinson,  and  her  children,"  in  the  same 
manrier  as  before  expressed  concerning  certain  freehold  houses  in  the  Strand, 
and  Dean  street,  which  he  had  before  given  to  the  trustees  for  the  benefit  of  his 
daughter  Dorothy  .Jemima  Robinson  and  her  children  ;  and  he  gave  the  resi- 
due in  trust  for  his  daughter  Dorothy  Jemima  Robinson  for  life,  with  remain- 
der to  her  children. 

The  testator  died  in  October,  1824. 

At  different  times  between  the  date  of  his  will,  and  the  beginning 

[#517]    of  the  month  of  June,  1820,  the  testator  #sold  all  the  fifteen  and  a 

half  shares  which  he  possessed  at  the  date  of  his  will,  and  at  his  death 

in  the  month  of  October,  1824,  he  was  not  possessed  of  any  share  in  the  canal. 

The  plaintiffs  by  this  bill  insisted,  that  the  bequests  of  the  canal  shares 
were  general  and  not  specific  legacies ;  the  bill  prayed  a  declaration  to  that 
effect,  and  that  they  were  entitled  to  have  so  much  money  as  at  the  end  of 
one  year  from  the  testator's  decease  would  have  been  sufficient  for  the  pur- 
chase of  fifteen  and  a  half  shares,  according  to  the  current  market  price,  with 
interest  thereon. 

The  defendants  entered  into  evidence,  the  object  of  which  was  to  show 
that  there  was  no  current  market  price  of  these  shares ;  that  they  were 
usually  held  as  permanent  investments,  and  that  the  sale  of  them  was  rare. 
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That  they  were  not  commonly  brought  into  the  market,  and  could  not  there- 
fore be  purchased  through  brokers,  like  stock  and  other  shares  in  public  com- 
panies, but  were  generally  disposed  of  by  private  arrangement  between  the 
parties. 

Mr.  Kindersley  and  Mr.  Younge,  for  the  plaintiffs,  contended  that  these 
were  general  legacies,  and  that  their  value  ought  to  be  raised  out  of  the  gene- 
ral personal  estate.  They  urged  that  the  court  at  all  times  inclined  towards 
the  construction  that  legacies  were  general  and  not  specific. .  That  legacies 
of  public  funds,  Bank  or  South  Sea  stock,  or  South  Sea  annuities  were  never 
held  specific,  although  the  testator  happened  to  possess  such  funds,  stock,  or 
annuities  at  the  time  of  making  his  will.  That  it  required  something  to 
identify  the  particular  stock  held  by  the  testator  at  the  time  to  make 
it  specific,  as  the  words,  "my  stock,"  or  "the  stock  I  #now  possess,"  f#5I8] 
and  this  was  wholly  wanting  in  the  present  case ;  they  cited  Sim- 
mons v.  Vallance^a)  Bronsdon  v.  Winter ,(b)  Innes  v.  Johnson,(c)  note  to 
Hinton  v.  Pinke,(d)  and  Bligh  v.  Bren(.(e) 

Mr.  Pemberton,  Mr.  Sergeant  Talfourd,  and  Mr.  Bacon  for  the  principal 
defendants,  contended  that  the  legacies  were  specific  and  had  been  adeemed 
by  the  sale.[l]  That  there  was  no  general  rule  which  made  all  bequests  of 
stock  general  legacies,  but  that  all  such  cases  depended  on  the  intention  of 
the  testator  to  be  collected  from  the  will.  That  here  beyond  doubt  the  testa- 
tor contemplated  leaving  the  particular  shares  he  possessed  at  the  time,  or 
why  dispose  of  fifteen  and  a  half,  the  exact  number  which  he  was  then  enti- 
tled to? 

Again,  the  shares  savored  of  the  realty  and  were  personal  estate  no  farther 
than  the  statute  made  them  so ;  they  passed  by  bargain  and  sale,  and  differed 
from  the  public  stocks,  which  could  be  left  to  a  charity,  while  these  shares 
could  not ;  that  they  were  in  the  nature  of  chattels  real,  and  the  bequest  of 
them  had  been  adeemed  by  their  sale  by  the  testator  in  the  same  w&y  as  a 
bequest  of  a  leasehold  or  of  a  particular  mortgage  or  of  turnpike  tolls  would 
be  adeemed. 

They  cited  Avelyn  v.  Wardjj*)  Parrott  v.  Worsfold,(h)  Ashton  v.  Ash- 
tont(i)  Pattison  v.  Paltison,(lc)  and  Hayes  v.  Hayes.(l) 

#Mr.  C.  P.  Cooper  and  Mr.  W.  H.  Clarke  for  other  defendants.       [*519| 

The  Master  of  the  Rolls  : — My  present  impression  is,  that 
these  are  general  legacies,  and  that  neither  the  expressions  in  the  will  nor  the 
difficulty  in  purchasing  and  selling  the  shares  prevent  that  construction. 

The  principal  question,  however,  is  whether  the  connection  of  the  subject 

(a)  4  B.  C.  C.  345.  (6)  1  Ambler,  57.  (c)  4  Vee.  568. 

(d)  1  P.  Wins.  539,  6th  ed.  (e)  2  Y.  &  Col.  268.  (g)  1  Vm.  sen.  420. 

(A)  1  Jac.  &  W.  594.  (t)  3  P.  Williams,  384,  and  Forrester,  153. 

(*)  1  Myl.  &  K.  12.  yl)  1  Keen,  97. 

[1]  Vide  Newbold  v.  Rotdknight,  1  Ruse.  &  M.  677. 
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of  the  gift  with  real  estate  is  such  as  to  make  the  legacies  specific.[l]     I  will 
examine  the  act  of  Parliament,  and  consider  the  point. 


June  27. — The  Master  op  the  Bolls  : — In  the  gift  the  testator  has 
used  no  words  of  description  or  reference,  by  which  it  appears  that  he  meant 
to  give  the  specific  and  particular  shares  which  he  then  had. 

Various  arguments  depending  on  the  general  scope  and  effect  of  the  will, 
were  used  for  the  purpose  of  showing  that  the  testator,  in  giving  the  pre- 
cise number  of  shares  which  he  possessed,  must  have  had  those  shares  in 
his  contemplation  and  none  other,  and  consequently  must  have  meant  spe- 
cific gifts  of  them  ;  and  it  was  insisted  upon  that  these  shares  were  an  interest 
in  the  land,  and  that  although  the  act  declares  them  to  be  personal  estate,  and 
transmissible  as  such,  yet  still  they  must  be  considered  as  chattels  real,  and 

that  a  legacy  of  an  interest  in  them  must  be  a  specific  legacy. 
[*520]        *It  was  further  agued  that  the  shares  of  this  canal  were  so  rarely 
brought  to  market,  that  they  could  not  be  considered  as  transferable 
or  purchasable  for  money,  and  could  not  be  considered  as  gifts  of  particular 
things  which  the  executors  could  purchase  out  of  the  assets. 

It  is,  however,  clear  that  the  testator,  if  he  had  meant  to  give  only  the 
shares  which  he  had,  might  have  designated  them  as  " his"\2] — that  the 
mere  circumstance  of  the  testator  having,  at  the  date  of  his  will,  a  particular 
property,  of  equal  amount  to  the  bequests  of  the  like  property  which  he  has 
given  without  designating  it  as  the  same,  is  not  a  ground  upon  which  the 
court  can  conclude  that  the  legacies  are  specific ;  and  upon  the  whole  con- 
text of  the  will,  it  does  not  appear  to  me,  that  the  trusts  on  which  the  lega- 
cies are  given,  afford  sufficient  evidence  that  the  testator  meant  those  legacies 
to  be  specific. 

There  is  no  description  or  reference  to  show  that  he  meant  to  give  the  par- 
ticular shares  which  he  had  at  the  date  of  his  will,  nor  any  trust  from  which 
it  can,  as  it  appears  to  me,  be  concluded,  that  he  must  have  meant  only  such 
shares  as  he  had  at  the  respective  times  of  making  his  will  and  of  his 
death. 

As  to  the  nature  of  the  property,  the  canal  and  lands' are  vested  in  a  cor- 
poration. The  lands  were  purchased,  and  the  caned  constructed  by  means 
of  money  raised  by  subscriptions.  The  capital  so  raised  is  divided  into 
2600  shares,  which  are  to  be  deemed  personal  estate,  and  to  be  transmissible 
as  such  ;  and  the  shares,  though  not  frequently  sold,  are  nevertheless  occa- 
sionally bought  and  sold,  and  may  be  had  for  money,  and  the  question  is, 

[l]  A  bequest  of  personal  estate  is  not  specific,  merely  because  it  is  coupled  with  a  derise  si* 
real  estate,  which  is  necessarily  specific.    Howe  t.  The  Barl  of  Dartmouth,  7  Vea.  137. 

[2]  So,  in  Shuttleworth  y.  Oreavee,  4  Myl.  &  Cr.  35.  Stated,  ante,  260,  n.  1.  The  emptor* 
raent  of  the  word  "  my,"  had  a  material  bearing  upon  the  construction  of  a  bequest  of  what  the 
testator  called  "  all  my  shares,  &c"  See  further  as  to  the  word  "  my,"  Mortice  ▼.  Laugham,  11 
Sim.  274,  275.  It  is  obvious  that  "  hie,"  as  used  in  the  text,  is  merely  a  substitute  for  "  my."  A 
testator  always  expressed  himself  in  the  first  person  singular. 
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whether  the  legacy,  if  it  be  not  otherwise  specific,  is  made  so  by 
reason  of  the  nature  of  this  'property.  This,  however,  is  not  the  [*521] 
gift  of  freehold  or  leasehold  estates,  or  of  a  sum  to  be  paid  out  of 
lands,  or  out  of  the  produce  of  lands,  in  such  a  form  as  to  make  it  specific. 
The  testator  had  no  share  in  the  canal  at  the  time  of  his  death,  though  he 
had  the  means  by  which  the  shares  might  have  been  obtained ;  and  conceiv- 
ing that  the  words  of  his  will  are  not  such  as  to  indicate  that  he  meant  to 
give  the  particular  shares  at  the  date  of  his  will,  it  is  to  be  considered  what 
he  did  give.  He  intended  his  legatees  to  have  so  many  canal  shares,  but  not 
giving  the  specific  shares  that  he  had,  he  gave  nothing  which  was  distin- 
guished or  severed  from  the  rest  of  the  testator's  estate,  but  in  effect  gave 
such  an  indefinite  sum  of  money  as  would  suffice  to  purchase  so  many  shares 
as  he  had  given,  those  shares  being  any  such  shares  as  could  be  purchased, 
and  not  certain  particular  and  defined  shares. 

This  bequest  does  not  appear  to  me  to  have  any  of  the  qualities  of  a  speci- 
fic legacy,  and  I  am  therefore  of  opinion,  that  the  three  bequests  of  canal 
shares  which  are  given  by  this  will,  are  to  be  considered  as  general  lega- 
cies^!] 


'England  v.  Downs.  [•! 

1840:  June  4, 5,  8. 

If  a  woman  entitled  to  property,  daring  the  treaty  for  marriage,  represents  to  her  intended  hus- 
band that  she  is  so  entitled,  that  upon  the  marriage  he  will  become  entitled  jure  Martft,  and  if 
during  the  same  treaty  she  clandestinely  conveys  away  the  property  in  such  manner  as  to  defeat 
his  marital  right,  and  secure  to  herself  the  separate  use  of  it,  and  the  concealment  continues  un- 
til the  marriage,  a  fraud  is  thus  practised  on  the  husband,  and  he  is  entitled  to  relief. 

Direct  misrepresentations,  or  wilful  concealment  with  intent  to  deceive  the  husband,  would  entitle 
him  to  such  relief;  and  if  both  the  property  and  the  mode  of  its  conveyance  pending  the  mar* 
riage  treaty,  be  concealed  from  the  intended  husband,  there  is  still  a  fraud  practised  on  him  \ 
cases  have  however  occurred  In  which  concealment,  or  rather  the  non-existence  of  communion* 
tion  to  the  husband,  has  not  been  held  fraudulent ;  and  whether  fraud  is  made  out  must  depend 
on  the  circumstances  of  each  case. 

As  a  conveyance  made  immediately  before  her  marriage  »  prima  facie  good,  it  is  to  be  impeached 
only  by  the  proof  of  fraud. 

In  August  a  widow,  having  a  second  marriage  in  contemplation,  settled  her  property  on  herself  for 
life,  for  her  separate  use,  with  remainder  to  the  children  of  her  first  marriage,  and  in  October 
following  she  married.  The  setUement  was  prepared  by  her  direction,  without  the  privity  or 
assent  "  of  her  then  intended  husband."  In  a  suit  to  carry  the  settlement  into  execution,  the 
second  husband  insisted  on  the  settlement  being  a  fraud  on  his  marital  rights,  but  it  was  not 

[1]  Vide  1  Beav.  410,  n.  1.  Ante,  260,  n  1.  Sheffield  v.  The  Earl  of  Coventry,  2  Rust.  &  M. 
317.  Banks  v.  Sladen,  Taml.  407.  Douglas  v.  Congreve,  1  Keen,  410.  Kampfr.  Jones,  9 
Keen,  756.  A  testator  bequeathed  the  sum  of  40002.  capital  stock  in  the  31  per  oenL  consols,  or 
in  whatever  of  the  government  funds  the  same  should  be  found  invested:  this  was  bald  to  be  a 
specific  legacy.    Hiking  v.  Nichols,  1  Yo.  Jt  Coll.  C.  C.  478. 
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proved  that  in  August  he  was  "  the  intended  husband :"  Held,,  that  the  evidence  was  insufficient 
to  impeach  the  deed. 
Assignment  of  all  and  every  the  household  goods,  &c.,  the  particulars  whereof  were  stated  to  be 
more  fully  set  forth  in  an  inventory  signed  by  the  grantor,  and  annexed  thereto.  There  was  no 
such  inventory:  Held,  nevertheless,  that  the  assignment  was  effectual,  it  appearing  from  the 
answer  of  the  party  resisting  its  validity,  that  the  particulars  could  be  ascertained. 

The  question  in  this  cause  was,  whether  a  settlement  made  by  Mrs.  Joan 
Mason,  since  deceased,  shortly  before  her  marriage  with  the  defendant  Mr. 
Broad,  without  his  concurrence,  was  or  not  a  fraud  on  his  marital  rights. 

William  Mason,  by  his  will,  gave  all  his  real  and  personal  estate  to  his 
widow  Joan  Mason.  The  testator  died  in  1816,  leaving  his  widow  and 
three  daughters,  one  of  whom  was  plaintiff  in  this  suit,  surviving  him.  The 
widow  proved  the  will,  entered  into  possession,  and  continued  to  carry  on  the 
testator's  business  of  victualler. 

By  indentures  of  the  5th  of  August,  1818,  in  consideration  of  na- 
[*523]  tural  love  and  affection,  Mrs.  Joan  *Mason  conveyed  her  freehold 
and  leasehold  property  to  trustees,  upon  trust  as  to  part  near  the  Mag- 
dalen Chapel,  Bristol,  for  such  uses  as  she,  whether  covert  or  sole  should  ap- 
point; and  in  default  for  her  separate  use  for  life,  with  remainder  to  her  heirs  ; 
and  as  to  the  other  part  of  the  property  for  her  separate  use  for  life,  with  re- 
mainder to  her  three  daughters  and  their  children.  She  also  assigned  to 
trustees,  "all  and  every  the  household  goods,  furniture,  plate,  linen,  china, 
books,  stock  in  trade,  brewing  utensils,  and  all  other  the  effects  of  her  Joan 
Mason,7'  the  particulars  whereof  were  stated  "  to  be  more  fully  set  forth  and 
expressed  in  an  inventory  thereof  signed  by  the  said  Joan  Mason,  and  there- 
unto annexed,"  upon  trust  for  herself  for  her  separate  use  for  life,  and  after 
her  death,  to  sell  the  household  goods,  &c.,  and  thereout  to  pay  off  a  mort- 
gage on  part  of  the  freehold  property  situate  in  Bath  Street,  and  to  divide  the 
surplus  between  her  three  daughters. 

There  was  in  fact  no  inventory  of  the  household  goods,  <fcc.,  signed  by 
Mrs.  Joan  Mason,  or  annexed  to  the  deed.  The  execution  of  the  deed  was 
not  accompanied  or  followed  by  any  change  or  alteration  in  the  apparent  own- 
ership or  possession  of  the  property  comprised  in  it ;  and  until  her  second 
marriage,  which  afterwards  took  place,  Mrs.  Mason  acted  as  owner  of  the  pro- 
perty in  the  same  manner  as  she  had  previously  done. 

On  the  26th  of  October,  1818,  Mrs.  Joan  Mason  married  the  defendant  Mr. 
Broad,  who  entered  into  the  receipt  of  the  rents  of  the  freehold  and  leasehold 
property  comprised  in  the  settlement,  and  took  possession  of,  and  apparently 
dealt  with  the  personal  chattels  as  his  own  ;  he  thenceforward  car- 
[#524]  ried  on  the  business  in  #his  own  name  until  August,  1832,  when  he  sold 
the  business,  stock,  and  effects  for  871/.,  and  applied  150/.  part  thereof 
in  satisfaction  of  trade  debts,  and  paid  200/.  in  discharge  of  the  mortgage  of 
the  Bath  street  property,  upon  which  the  title  deeds  of  that  property  were 
delivered  over  to  Mr.  Broad. 

Mrs.  Joan  Broad  died  in  1833,  and  this  bill  *as  filed  in  1836,  by  one  of 
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the  three  daughters  by  her  former  marriage,  against  Mr.  Broad  and  the  trus- 
tees, for  the  purpose  of  having  the  trusts  of  the  deed  of  the  5th  of  August, 
1818,  carried  into  execution  for  their  benefit 

It  appeared  from  the  statements  in  the  answer,  that  in  1829,  Mrs.  Broad, 
without  her  husband's  consent,  mortgaged,  a  part  of  the  freehold  property, 
over  which  under  the  settlement  she  had  a  power  of  appointment,  for  160/., 
of  which  150/.  being  the  balance  after  payment  of  costs,  was  given  to  the 
plaintiff  by  Mrs.  Broad,  her  mother ;  it  also  appeared  that  in  the  year  1831, 
Mrs.  Broad  sold  the  same  piece  of  land  for  364/.,  or  thereabouts,  and  thereout 
paid  the  mortgage  for  160/.  and  interest,  and  applied  the  remainder  to  her 
own  private  purposes,  and  principally  in  making  presents  to  the  plaintiff  and 
her  children.  The  defendant  Mr.  Broad,  however,  said  that  he  had  been 
made  a  party  to  the  conveyance,  but  that  he  had  never  executed  it,  and  that 
it  had  not  been  tendered  to  him. 

Mr.  Broad,  by  his  answer,  insisted  that  the  settlement  had  been  made  pend- 
ing the  time  he  was  paying  his  addresses  to  Mrs.  Mason,  and  wholly  without 
his  concurrence  or  knowledge;  that  Mrs.  Mason  was  the  ostensible  owner  of 
the  property  on  her  marriage,  and  that  the  settlement  was  a  fraud  on  his 
marital  rights. 

'The  execution  of  the  settlement  was  proved  by  Mr.  Davies,  a  so-  [#525] 
licifor,  who,  in  cross-examination,  amongst  other  things  stated,  that 
Mrs.  Joan  Mason  having  about  the  middle  of  1818,  stated  that  she  was  about 
to  be  married,  he  had  advised  a  settlement  to  be  made,  and  that  it  was  his 
strong  belief  that  in  the  course  of  the  preparation  of  the  settlement,  he  advised 
the  joining  therein  of  her  intended  husband,  for  the  purpose  of  barring  him  ; 
that  "  he  did  not  think  the  settlement  had  been  prepared  or  executed  with  the 
privity  or  assent  of  her  then  intended  husband,  and  that  its  existence  was 
not,  to  his  knowledge,  communicated  to  him  before  the  marriage.  That  in 
his  communications  with  John  Broad,  she  desired  that  the. said  deed  should 
be  prepared  and  executed  without  the  privity  of  her  then  intended  husband." 

No  evidence  was  read  by  the  defendants  at  the  hearing,  to  show  who  was 
the  person  described  by  this  witness  as  "  her  then  intended  husband" 

Mr.  C.  P.  Cooper  and  Mr.  Dixon  (in  the  absence  of  Mr.  Pemberton)  for 
the  plaintiff,  assumed  that  at  the  time  of  the  execution  of  the  settlement,  Mr. 
Broad  was  paying  his  addresses  to  the  settlor,  but  they  argued  that  there  was  no 
proof  of  misrepresentation  or  concealment  up  to  the  time  of  the  marriage, 
and  that  concealment  alone  was  not  sufficient  to  invalidate  the  deed.  That 
it  did  not  appear  that  the  marriage  took  place  on  the  faith  of  Mrs.  Joan  Ma- 
son being  the  absolute  owner  of  this  property ;  nor  did  it  appear  that  the 
husband  had  made  any  inquiries  respecting  it,  and  that  therefore,  there  could 
be  no  disappointment  on  his  part.  That  the  husband  must  have  had 
notice  of  the  settlement  before  or  soon  after  the  marriage,  and  had  *ac-  [*526] 
quiesced  in  it  by  paying  off  the  mortgage,  and  permitting  his  wife  to 
sell  a  portion  of  the  property.    That  the  onus  of  proof  lies  on  the  defendant, 
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who  had  failed  in  making  out  any  case,  and  had  himself  taken  no  proceed- 
ings to  set  aside  the  settlement.  They  cited  St.  George  v.  Wake,(a)  and 
the  cases  there  referred  to. 

Mr.  Kindersley  and  Mr.  James  Russell,  for  Mr.  Broad,  read  no  part  of 
their  evidence  showing  that  Mr.  Broad  was  the  person  with  whom  Mrs. 
Joan  Mason  .contemplated  marriage  at  the  date  of  the  settlement;  but  they 
argued,  that  the  circumstances  of  the  case  showed  clearly  that  a  fraud  was 
intended :  that  the  deed  was  voluntary,  and,  by  her  express  desire,  had  been 
prepared  without  the  privity  of  her  intended  husband,  while  she  remained 
the  ostensible  owner  to  the  day  of  her  marriage.  They  also  argued  that 
Broad,  after  the  marriage,  had  dealt  with  the  property  as  his  own  ;  and  that, 
as  to  the  leasehold  furniture,  <fcc.,  the  deed  was  void  for  want  of  a  schedule 
or  inventory  defining  what  was  intended  to  pass ;  Weeks  v.  Maillardet.(b) 

Mr.  Tinney  and  Mr.  Simons  for  trustees ;  Mr.  Spurrier  and  Mr.  Elder- 
ton  for  the  other  claimants;  and  Mr.  /.  Taylvr  for  the  plaintiff's  hus- 
band. 

Mr.  Pemberton,  in  reply,  insisted  that  there  was  no  evidence  of  any  mar- 
riage being  in  contemplation  between  Mrs.  Mason  and  Mr.  Broad  at  the  time 
of  the  settlement,  or  even  that  they  were  acquainted  ;  that  it  must  be  assum- 
ed, that  marriage  in  general,  was  in  her  contemplation,  and  not  a  marriage 
with  this  particular  person ;  and  that  the  case  was  like  that  of  Lady 
[#527]  Strathmore  v.  Bowesfa)  where  a  settlement  was  made  by  *Lady 
Strathmore  with  the  concurrence  of  Mr.  Grey,  the  then  intended 
husband,  and  a  few  days  after  the  execution  she  determined  to  marry  Mr. 
Bowes ;  the  marriage  took  place  the  following  day,  and  the  settlement  was 
held  valid  again3t  Mr.  Bowes,  for  a  marriage  with  him  was  not  then  in  con- 
templation. That  the  rule  could  not  apply  to  real  estate,  the  inheritance  of 
which  a  husband  would  not  take  by  marriage,  and  as  to  which  he  would 
only  become  tenant  by  the  courtesy ;  he  drew  a  distinction  between  court- 
ship and  engagement  in  cases  of  this  description,  contending  that  though  a 
concealed  settlement  might  be  invalid  pending  an  engagement,  yet  the  same 
result  did  not  follow  if  made  pending  courtship. 


June  8. — The  Master  of  thb  Rolls  :—  The  bill  in  this  cause  prays  that 
a  settlement,  which  was  made  for  the  benefit  of  the  plaintiff  and  her  two  sis- 
ters, the  defendants  Jane  Barton  and  Eliza  Davis,  by  their  late  mother,  Joan 
Mason,  who  became  the  wife  of  John  Thiery  Broad,  may  be  carried  into  exe- 
cution. 

Joan  Mason  was  a  widow  with  three  children,  and,  under  the  will  of  her 
first  husband,  she  was  entitled  to  some  freehold  and  leasehold  property,  to 
some  furniture,  and  to  the  stock  in  trade,  with  which  she  carried  on  business 
as  a  victualler. 

(a)  1  Myl.  &  K.  610.  (b)  14  Eut,  568.  (t;  1  Ve*  Jan.  22,  and  6  B.  P.  C.  427. 
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Contemplating  a  second  marriage,  she  considered  that  she  ought  to  make 
a  provision  for  her  children  by  the  first,  and  being  informed  that  a  will  which 
she  had  made,  would  upon  her  marriage  become  ineffectual,  she  made  a  set- 
tlement and  thereby  provided  that  a  portion  of  her  freehold  property 
should  be  subjected  to  #her  own  power  of  appointment,  but  that  sub-  [*528J 
ject  to  such  power  of  appointment,  that  part  of  her  estate  over  which 
the  power  extended,  together  with  all  the  rest  of  her  property,  should  be 
limited  to  her  own  separate  use  for  her  life,  with  remainder  for  her  three 
daughters  in  the  manner  therein  mentioned. 

In  the  execution  of  this  settlement,  so  far  as  it  made  provision  for  her  chil- 
dren, she  was  performing  a  moral  duty :  in  the  circumstances  in  which  she 
was  placed  it  was  clearly  her  duty,  before  she  placed  herself  and  her  properly 
in  the  power  of  her  second  husband,  to  secure  a  provision  for  he?  childreu  by 
her  first  husband,  from  whom  her  property  was  derived;  but  in  performing 
a  duty  towards  her  children,  she  had  no  right  to  act  fraudulently  towards  her 
second  husband. 

If  a  woman,  entitled  to  property,  enters  into  a  treaty  for  marriage,  and  du- 
ring the  treaty  represents  to  her  intended  husband  that  she  is  so  entitled,  that 
upon  the  marriage,  he  will  become  entitled  jure  mariti,  and  if,  during  the 
same  treaty  she  clandestinely  conveys  away  the  property,  in  such  manner  as 
to  defeat  his  marital  right,  and  secure  to  herself  the  separate  use  of  it,  and  the 
concealment  continues  till  the  marriage  takes  place,  there  can  be  no  doubt  but 
that  a  fraud  is  thus  practised  on  the  husband,  and  he  is  entitled  to  relief. 

The  equity  which  arises  in  cases  of  this  nature  depends  upon  the  peculiar  cir- 
cumstances of  each  case,  as  bearing  upon  the  question,  whether  the  facts  proved 
do  or  do  not  amount  to  sufficient  evidence  of  fraud  practised  on  the  husband. 
It  is  not  doubted  that  proof  of  direct  misrepresentations,  or  of  wilful  conceal- 
ment with  intent  to  deceive  the  husband,  would  entitle  him  to  relief; 
but  it  is  said  that  mere  concealment  is  not,  in  *such  a  case,  any  evi-  [*529] 
dence  of  fraud,  and  that  if  a  man  without  making  any  inquiry  as  to 
a  woman's  affairs  and  property,  thinks  fit  to  marry  her,  he  must  take  her  and 
her  property  as  he  finds  them,  and  has  no  right  to  complain,  if,  in  the  absence 
of  any  care  on  his  part,  she  has  taken  care  of  herself  and  her  children  with- 
out his  knowledge. 

This  proposition,  however,  cannot  be  admitted  as  stated ;  and  clearly  a 
woman,  in  such  circumstances,  can  only  reconcile  all  her  moral  duties  by 
making  a  proper  settlement  on  herself  and  her  children,  with  the  knowledge 
-  of  her  intended  husband. 

If  both  the  property  and  the  mode  of  its  conveyance,  pending  the  marriage 
treaty,  were  concealed  from  the  intended  husband,  as  was  the  case  in  God- 
dard  v.  Snowy  there  is  still  a  fraud  practised  on  the  husband.  The  non-ac- 
quisition of  property,  of  which  he  had  no  notice,  is  no  disappointment,  but 
still  his  legal  right  to  property  actually  existing  is  defeated,  and  the  vesting 
and  continuance  of  a  separate  power  in  his  wife  over  property  which  ought 
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to  have  been  his,  and  which  is,  without  his  consent,  made  independent  of  his 
control,  is  a  surprise  upon  him,  and  might,  if  previously  known,  have  in- 
duced him  to  abstain  from  the  marriage. 

Nevertheless,  cases  have  occurred  in  which  concealment,  or  rather  the  non- 
existence of  communication  to  the  husband,  has  not  been  held  fraudulent, 
and  whether  fraud  is  made  out  must  depend  on  the  circumstances  of  each 
case, — as  an  unmarried  woman  has  a  right  to  dispose  of  her  property  as  she 
pleases,  and  as  a  conveyance  made  immediately  before  her  marriage  is  prima 

facie  good,  it  is  to  be  impeached  only  by  the  proof  of  fraud. 
[*53fl]        #In  the  present  case  the  plaintiff  alleges  that  no  fraud  is  proved, 
and  that  any  circumstances  which  tend  to  create  doubt,  ought  to  have 
no  weight,  in  a  case  where  no  regular  proceeding  has  been  adopted  to  set 
aside  the  settlement. 

The  defendant  Broad  insists  that  fraud  is  proved  ;  that  during  the  treaty, 
and  at  the  time  of  the  marriage,  Mrs.  Mason  was  in  the  receipt  of  the  rents 
of  the  freehold  and  leasehold  property,  and  in  the  possession  as  apparent  owner 
of  the  personal  chattels ;  that  the  settlement  was  entirely  concealed  from  him 
till  after  the  marriage,  and  that  he  never  acquiesced  in  it. 

The  settlement  was  executed  on  the  5th  of  August,  1818 :  the  marriage  did 
not  take  place  till  the  14th  of  October,  1818,  being  more  than  two  months 
afterwards. 

The  settlement  being  proved  by  William  Davies,  the  defendant  Broad  has 
cross-examined  that  witness,  to  prove  that  when  it  was  prepared,  a  fraud 
upon  him  was  intended ;  and  Davies  says  that  Mrs.  Mason  told  him  she  was 
about  to  be  married,  and  instructed  him  to  prepare  the  settlement ;  he  does 
not  think  it  was  prepared  or  executed  with  the  privity  or  assent  of  her  then 
intended  husband  ;  its  existence  was  not,  to  the  witness'  knowledge,  com- 
municated to  him  (the  then  intended  husband)  before  the  marriage ;  and  that 
in  his  communications  with  Mrs.  Broad,  she  desired  that  the  deed  should  be 
prepared  and  executed  without  the  privity  of  her  then  intended  husband.  It 
was  observed  upon  this  evidence,  that  the  defendant,  John  Thiery  Broad,  is 
not  stated  by  the  witness  to  have  been  the  then  intended  husband.  The  ob- 
servation is  true,  and  is  the  more  remarkable,  upon  its  appearing  that  in 
one  of  the  interrogatories  upon  which  this  evidence  is  given,  the 
[#531]  #  witness  was  distinctly  asked,  "  Whether  the  settlement  was  prepared 
or  executed  with  the  knowledge,  privity,  or  assent  of  the  defend- 
ant John  Thiery  Broad ;  was  its  existence  communicated  to  him  before  the 
marriage  V  The  answer,  without  naming  Broad,  or  speaking  of  the  know- 
ledge which  the  intended  husband  might  have,  is,  that  the  witness  "  did  not 
think  the  deed  was  prepared"  with  the  privity  or  assent  of  her  then  intended 
husband." 

However  probable  it  may  be  that  John  Thiery  Broad  was  then  the  intend- 
ed husband  of  Mrs.  Mason — and  in  the  opening  of  this  case  the  fact  was  as- 
sumed to  be  so— the  observation  cannot  be  otherwise  than  material.  In  Lady 
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Straihmore's  Case,  on  the  10th  of  January,  when  the  settlement  was  made, 
Mr.  Grey  was  her  intended  husband,  and  the  settlement  was  made  in  contem- 
plation of  a  marriage  with  him ;  on  the  17th  of  the  same  month,  and  only  a 
week  after  the  execution  of  the  settlement,  she  married  Mr.  Bowes,  who  com- 
plained of  the  settlement.  In  that  case  Lord  Thurlow  thought,  that  marriage 
in  general  was  the  object  of  Lady  Strathmore ;  and  for  any  thing  to  the  con- 
trary which  appears  in  the  evidence  of  Davies,  such  may  have  been  the  ob- 
ject of  Mrs.  Mason  when  this  settlement  was  prepared  and  executed— the 
treaty  with  Broad  may  have  commenced  subsequently. 

Even  if  Broad  was  the  then  intended  husband,  more  than  two  months 
elapsed  between  the  execution  of  the  settlement  and  the  time  when  the  mar- 
riage took  place,  and  proof  of  a  desire  to  conceal  at  the  time  when  the  settle- 
ment was  executed,  is  not,  of  itself,  proof  that  the  same  desire  wa3  continued 
and  acted  upon  up  to  the  time  of  the  marriage.  The  desire  to  con- 
ceal the  settlement,  up  to  the  time  when  it  was  completed,  might  *have  [*532] 
arisen  from  a  desire  to  have  the  business  completed  before  the  com- 
munication was  made,  from  a  wish  to  protect  herself  from  importunity  and 
against  any  yielding  on  her  own  part.  Before  the  execution  of  the  settle- 
ment, she  might  fear  her  power  to  resist  persuasion ;  afterwards  she  might 
say  it  is  done,  and  if  at  all,  you  must  take  me  with  the  settlement.  This  is 
mere  hypothesis,  not  warranted  by  any  facts  proved  in  this  case ;  but  the  pro- 
bability of  such  a  case  shows  that  proof  of  concealment  till  the  settlement 
was  executed  is  not  necessarily  proof  of  concealment  up  to  the  time  of  the 
marriage ;  it  is  evident  that  there  might  have  been  a  full  communication 
without  the  knowledge  of  Davies. 

In  another  part  of  his  evidence,  Davies  proves  that  upon  the  execution  of 
the  settlement  there  was  no  change  or  alteration  in  the  possession  of  the  pro- 
perty comprised  therein,  that  Joan  Mason  acted  as  the  owner  up  to  the  time 
of  the  marriage,  and  that  upon  the  marriage  Broad  took  possession,  and  ap- 
peared to  deal  with  the  personal  chattels  as  his  own,  and  he  carried  on  the 
business,  which  had  previously  been  conducted  by  his  wife,  in  his  own  name, 
and  was  from  the  time  of  the  marriage  in  the  apparent  absolute  ownership  of 
all  the  goods  and  effects  of  the  premises. 

This  is  all  the  evidence  adduced  as  to  any  thing  which  took  place  before 
and  up  to  the  time  of  the  marriage;  and  I  do  not  think  that  it  amounts  to 
distinct  proof,  that  the  settlement  was  executed  during  a  treaty  for  marriage 
between  the  defendant  Broad  and  Joan  Mason,  the  mother  of  the  plaintiff :  or 
that  Joan  Mason  desired  the  preparation  and  execution  of  the  settlement  to 
be  concealed  from  the  defendant  Broad :  or  that  Broad  was  ignorant  of  the 
settlement  at  the  time  of  the  marriage ;  all  these  allegations  are,  I 
think,  consistent  with  the  "evidence  of  Davies,  but  do  not  appear  to  [#533] 
me  to  be  proved  by  it. 

The  only  other  evidence  is  that  which  is  read  by  the  plaintiff  from  the  an- 
swer of  Broad,  and  thereby  it  appears  that  from  the  time  of  the  marriage  up 
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to  August,  1932,  Broad  carried  on  the  business  of  a  victualler ;  that  he  then 
sold  the  business  together  with  the  stock  in  trade  and  effects,  to  a  Mr.  Davies 
at  a  valuation,  and  the  amount  of  the  valuation,  after  deducting  excise  duty, 
was  871/.  18*.  lid. :  that  the  sum  of  107/.  7s.  8d.  was  the  value  of  household 
goods  and  utensils  purchased  by  himself  with  his  own  money  after  his  mar- 
riage :  that  152/.  11*.  Id.  was  applied  in  satisfaction  of  trade  debts  due  when 
the  business  was  disposed  of:  that  200/.  was  paid  for  principal  money,  and 
2/.  5*.  5c/.  for  interest  due  on  a  mortgage  charged  on  a  part  of  the  freehold  es- 
tate comprised  in  the  settlement.  He  further  says  that  the  valuation  com- 
prised the  good  will  of  the  business,  the  stock  of  spirits,  and  some  other  things 
not  comprised  in  the  settlement:  and  that  he  always  treated  the  effects  as  bis 
own  absolute  property,  and  disposed  of  them  accordingly. 

Upon  this  part  of  the  evidence,  it  is  proper  to  observe,  that  at  the  date  of 
the  settlement  the  freehold  estate  in  Bath  street,  being  part  of  the  freeholds 
comprised  in  the  settlement,  was  subject  to  a  mortgage  of  250/.,  and  that  one 
of  the  provisions  of  the  settlement  was,  that  on  the  sale  of  the  household  goods, 
stock  in  trade,  and  effects,  which  was  intended  to  be  made  on  the  death  of 
Mrs.  Broad,  the  mortgage  on  the  Bath  street  estate  was  to  be  paid  out  of  the 
proceeds  of  the  sale.  Mr.  Broad  says  that  50/.  part  of  the  mortgage  money, 
was  paid  by  Mrs.  Mason  about  a  month  before  her  marriage ;  200/. 
[*534]  remained  due,  and  by  the  settlement  *was  charged  on  the  proceeds  of 
the  sale  of  the  household  goods  and  effects.  The  sale  was  made  in 
the  lifetime  of  Mrs.  Broad,  before  the  time  mentioned  in  the  deed :  but  the 
payment  of  the  mortgage  out  of  the  proceeds  appears  to  me  to  show,  that  Mr. 
Broad  at  that  time  knew  of  the  deed,  and  of  that  provision  contained  in  it,  and 
so  far  at  least  acquiesced  in  it.*  If  there  had  been  no  such  deeds,  he  would 
have  been  seised  of  the  freehold  in  right  of  his  wife,  and  the  proceeds  of  the 
sale  of  the  goods  and  effects  would  have  been  absolutely  his ;  and  if  he  had 
thought  fit  to  pay  of  the  mortgage,  be  might  have  continued  the  charge  on  the 
land  for  his  own  benefit  All  that  he  says  is,  that  when  the  mortgage  was 
paid  off,  the  title  deeds  of  the  estate  were  given  up  to  him. 

He  further  says,  that  upon  his  marriage  he  entered  into  the  receipt  of  the 
rents  and  profits  of  the  freehold  and  leasehold  estates  comprised  in  the  settle- 
ment, and  that  he  paid  the  rents  reserved  on  the  leaseholds,  and  also  paid  in- 
surances. 

He  further  states  his  belief,  that  in  the  year  1829,  his  wife,  Joan  Broad, 
without  his  consent,  mortgaged  a  part  of  the  freehold,  namely,  that  part  over 
which  the  settlement  gave  her^a  power  of  appointment,  to  Mr.  Strickland  for 
160/.,  of  which  150/.,  being  the  balance  after  payment  of  costs,  was  given  to 
the  plaintiff  by  Mrs.  Broad,  her  mother,  and  that  in  the  year  1831,  Mrs.  Broad 
sold  the  same  piece  of  land  to  Mr.  Boley  for  364/.  or  thereabouts,  and  there- 
out paid  Strickland's  mortgage  and  the  interest  thereon,  and  applied  the  remain- 
der, after  paying  costs,  to  her  own  private  purposes,  and  principally  in  making 
presents  to  the  plaintiff  and  her  other  children.    He  says  that  he  was  made 
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a  party  to  #the  conveyance  to  Boley,  but  that  he  never  executed  it,  1*535] 
and  it  was  not  tendered  to  him. 

As  Mr.  Broad  was  in  possession  of  the  property,  it  could  not  be  sold,  and 
possession  be  delivered  to  a  purchaser  without  his  knowledge.  If  there  had 
been  no  settlement,  or  if  the  settlement  had  been  fraudulent  and  void,  Mr. 
Broad,  in  right  of  his  wife,  would  have  been  entitled  to  receive  the  rents,  and 
the  estate  could  only  be  sold  by  means  of  the  power  conferred  by  the  settle- 
ment. He  now  says,  that  the  settlement  was  fraudulent  and  void,  and  yet  in 
1881  we  see  him  acquiescing  in  this  sale. 

Mrs.  Broad  died  on  the  14th  of  March,  1833,  and  this  bill  was  filed  on  the 
26th  of  January,  1836.  The  defendant,  Mr.  Broad,  notwithstanding  his  pre- 
sent allegation  of  fraud,  has  never  filed  any  bill  to  be  relieved  from  the  settle- 
ment as  fraudulent,  and  on  the  whole  case,  considering  that  there  is  no  suf- 
ficient proof  that  a  treaty  of  marriage  was  subsisting  between  the  defendant 
Mr.  Broad,  and  Mrs.  Mason  at  the  time  when  the  settlement  was  executed : — 
that  there  is  no  sufficient  proof  of  concealment  up  to  the  time  of  the  marri- 
age : — that  if  Mr.  Broad  did  not  know  of  the  settlement  before  or  at  the  time 
of  the  marriage,  he  certainly  did  know  of  it  not  long  afterwards,  and  permitted 
his  wife  to  act  against  his  interest  in  execution  of  the  power  given  to  her  by 
the  settlement ;  and  never  has  attempted,  and  does  not  now  attempt,  to  set  it  aside  • 
I  think  that  upon  this  bill,  and  upon  the  evidence  before  me,  I  am  bound  to 
give  the  plaintiff  the  relief  which  she  seeks. [1] 

[1J  In  a  later  case  in  which  a  husband  sought  to  set  aside  a  settlement  made  by  the  wife,  before 
marriage,  Wigram,  V.  C,  made  some  important  observations,  which,  notwithstanding  their  length,  it 
is  deemed  highly  proper  to  transcribe.  The  Viee  Chancellor  says :— "  The  Mil  seeks  to  set  aside  a 
deed  executed  by  the  defendant,  E.  T.,  before  her  marriage,  as  a  fraud  on  the  marital  right  of  the 
plaintuT"  There  was  another  ground  taken  as  to  the  validity  of  the  settlement,  which  was  readily 
disposed  of,  by  the  Vice*Chaacellor,  who  continues :— "  I  proceed,  therefore,  to  consider  the  case, 
as  it  depends  upon  the  equity  to  which  the  husband  has,  In  some  oases,  been  held  entitled,  where  a 
.settlement  has  been  secretly  made  by  the  wile,  of  her  own  fortune,  during  the  treaty  of  marriage, 
such  treaty  having  terminated  in  marriage ;  and  in  doing  this,  I  think  it  necessary  to  explain  the 
ground  on  which  I  proceed. — It  was  argued  by  the  defendants,  who  resist  this  claim,  that  the 
plaintiff  was  ignorant,  until  after  the  marriage,  that  the  wife  was  possessed  of  the  property  in  ques- 
tion.—In  De  ManneviUe  v.  CrompUn,  (1  Ves.  At.  B.  354,;  Lord  Eldon  made  the  important  obser- 
vation, that,  in  the  absence  of  any  representation  having  been  made  as  to  specific  property,  no  im- 
plied contract  is  raised  on  the  part  of  the  lady,  during  the  treaty  of  marriage,  that  her  property,' as 
it  existed  at  the  time  of  the  commencement  of  the  treaty,  shall  be  in  no  way  diatinisked.  This 
undoubtedly  shows  Lord  EJdon's  opinion  to  be,  that  it  is  not  every  alienation  of  the  wife's  property, 
daring  the  treaty,  which  can  be  regarded  as  fraudulent,  only  because  the  husband  was  not  a  party 
to  it  But  I  should  certainly  have  great  difficulty  in  applying  the  proposition  so  laid  down  by  Lord 
Eldon,  to  a  case  in  which  every  farthing  of  the  wife's  property  was,  without  the  knowledge  of  the 
husband,  wholly  withdrawn  from  has  control,  and  settled  on  herself,  her  children,  or  her  appointees, 
to  the  total  exclusion  of  the  husband  A  very  special  case  must  be  made  out,  before  the  court 
would  carry  the  proposition  so  far.— I  think  another  argument  on  behalf  of  the  defendants  was  al- 
so carried  beyond  its  just  limits,  m  contending  that  actual  fraud  or  deception  on  the  husband  must 
be  proved.  Notwithstanding  there  are  some  diet*,  which  may  at  first  be  considered  as  implying 
the  contrary,  (bat  which  may,  I  think,  be  explained,)  I  take  the  role  of  the  court  to  be  correctly 
stated  in  Mr.  Roper's  Treatise,  (Law  of  Husband  and  Wife,  vol.  2,  p.  102 :)  <  Deception  will  be  in* 
ferred  if,  after  the  commencement  of  the  treaty  for  marriage,  the  win  should  attempt  to  make  any 
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I  have  understood,  from  the  statement  made  daring  the  hearing,  that  the 
evidence  which  has  been  stated  to  me  is  not  the  whole  evidence  which 
[•636]    has  been  taken  in  *the  case ;  my  opinion  is  formed  only  on  the  evi- 
dence which  has  been  produced. 

disposition  of  her  property  without  her  intended  husband's  knowledge  or  concurrence.'  This  way 
of  stating  the  law  does  not  exclude  inquiry  into  the  circumstances  by  which  the  apparent  deception 
may  be  explained,  nor  does  it  conflict  with  the  modern  cases  to  which  I  was  referred — Several 
circumstances  would  certainly  appear  to  have  been  sometimes  thought  material  as  negativing  the 
imputed  fraud ;  such  as  the  poverty  of  the  husband— the  fact  that  he  has  made  no  settlement  opon 
the  wife— the  reasonable  character  of  the  settlement,  as  in  the  case  of  a  settlement  upon  the  chil- 
dren of  a  former  marriage, — and  the  ignorance  of  the  husband  that  the  wife  possessed  the  property. 
Upon  these  I  am  not  called  upon  to  say  more,  than  that  I  am  glad  to  find  other  grounds  upon 
which  to  decide  the  present  case.  I  could  not  give  my  individual  assent  to  I  he  sufficiency  of  any  of 
the  reasons  I  have  mentioned.  The  poverty  of  the  husband— the  absence  of  any  settlement  upon 
the  wife — the  reasonable  manner  in  which  she  desires  to  deal  with  her  property,  may  be  very  ma- 
terial considerations  for  the  guidance  of  the  parties  in  determining  in  what  manner  the  wife's  for- 
tune should  be  settled  ;  but  why  they  should  constitute  a  reason  for  concealing  the  arrangement 
from  the  husband,  I  cannot  comprehend.  It  might  be  very  proper  to  bring  these  considerations  to 
the  attention  of  the  intended  husband.  He  might  be  told  that  the  lady  has  a  certain  fortune,  bat 
regard  being  had  to  the  claims  upon  her,  and  to  his  circumstances,  the  settlement  ought  to  be  made 
in  a  particular  way ;  and  upon  this  statement,  if  he  does  not  approve  of  the  proposed  settlement, 
the  marriage  contract  may  be  determined  ;  but  I  cannot  comprehend  the  reasoning  which  says, 
that  any  one  of  the  reasons  suggested  is  a  sufficient  ground  for  practising  concealment  upon  the 
husband,  or  treats  such  concealment  as  immaterial.  So,  also,  with  respect  to  the  ignorance  of  the 
husband  of  the  property  of  the  wife — that,  no  doubt,  materially  lessens  his  disappointment  at  find- 
ing the  wife's  fortune  has  been  withdrawn  from  his  control ;  but  the  equity  is  not  founded  upon  his 
disappointment ;  for,  if  that  were  so,  it  would  follow  that  his  ignorance  of  the  existence  of  the  pro- 
perty would  always  be  an  answer,  however  that  ignorance  was  produced :  the  equity  would  never 
arise,  where  the  wife  had  contrived  to  conceal  her  property  from  her  husband  ;— bat  this  is  not  so, 
for  the  cases  clearly  show,  that  practised  concealment  by  the  wife  will  be  treated  as  a  fraud  on  the 
husband.  I  am  bound,  however,  to  say,  that  the  facts  to  which  I  have  adverted,— having  been 
more  or  less  relied  on  by  the  court,  in  refusing  to  disturb  a  secret  settlement, — are  facts  which  I 
ought  not  to  disregard  in  considering  whether  this  settlement  is  to  be  deemed  fraudulent  or  not 
And  nearly  every  one  of  those  circumstances  enters  into  the  present  case.  But  without  calling 
any  one  of  those  reasons  to  the  aid  of  my  judgment,  there  is  one  fact  which  determines  me  in  re- 
fusing the  relief  which  the  husband  asks  in  this  suit ;  and  it  is,  that  the  hosband  before  the  marri- 
age, put  it  out  of  the  power  of  the  wife  effectually  to  make  any  stipulation  for  the  settlement  of  her 
property.  By  his  conduct  towards  her,  retirement  from  the  marriage  was,  on  her  part,  impossible. 
She  must  have  submitted  to  a  marriage  with  her  seducer,  even  although  he  should  have  insisted  on 
receiving  and  spending  the  whole  of  her  fortune.  The  only  way  in  which  a  woman  can  insist  up- 
on a  settlement  is,  by  making  it  a  part  of  the  marriage  treaty  that  her  property  shall  be  settled. 
The  husband,  by  bringing  the  intended  wife  to  his  house,  and  inducing  her  to  cohabit  with  him  be- 
fore the  marriage,  deprived  her  of  the  power  U  protect  herself,  and  thereby  precluded  himself  from 
telling  this  court,  with  any  effect,  that  his  wife  has  committed  a  fraud  upon  him,  because  she  has 
taken  the  precaution  to  have  her  property  secured  for  herself  and  her  children.  Adverting  to  the 
comparatively  slight  grounds  on  which  the  court  has,  in  some  cases,  rested  its  denial  of  the  equity 
of  the  husband  in  such  eases,  I  am  very  far  within  the  limits  of  authority  iu  saying,  that  a  woman, 
in  the  view  of  this  court,  commits  no  fraud  on  her  husband,  if,  in  circumstances  like  the  present, 
she  takes  the  only  means  be  has  left  her  of  protecting  herself,— that  of  making  a  settlement  with- 
out his  knowledge."  Taylor  v.  Pugk,  1  Hare,  608.  On  the  other  hand,  a  deed  given  by  a  hos- 
band, just  previous  to  his  marriage,  to  his  daughter,  which  was  without  consideration,  and  waa 
kept  concealed  until  after  the  marriage,  was  adjudged  fraudulent  as  against  the  wife's  claim  of 
dower.    Swairu  v.  Perine,  5  Johns.  Ch.  Rep.  489.    See  farther,  1  Story's  Equity,  $  968,  273. 
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The  case  of  Weeks  v.  Maillardet(a)  was  cited  for  the  purpose  of  showing, 
that  as  to  the  personal  chattels,  the  deed  was  void  for  want  of  a  schedule ; 
but  the  deed  in  this  case  is  not  expressed  in  the  same  manner  as  was  the  deed 
in  the  case  cited,  and  from  the  particulars  which  are  stated  by  the  defendant 
Broad,  in  his  answer,  1  apprehend  that  there  will  be  no  difficulty  in  ascertain- 
ing what  were  the  personal  chattels,  comprised  in  the  deed,  which  were  sold 
by  the  defendant  Broad  in  August,  1822.[2] 

Declare  that  the  trusts  of  the  settlement,  so  far  as  the  same  remain  to  be 
performed,  ought  to  be  carried  into  execution. 

Let  an  account  be  taken  of  the  household  goods,  stock  in  trade,  and  effects 
comprised  in  the  settlement,  which  were  sold  by  the  defendant  Broad  in  the 
month  of  August,  1832,  and  of  the  value  thereof,  and  of  thp  application  of 
the  money  arising  from  the  sale  thereof. 

Let  the  Master  inquire,  who  have  or  has  been  in  possession  or  receipt  of 
the  rents  ancfrprofits  of  the  freeholds  not  sold  and  of  the  leaseholds  com- 
prised in  the  settlement,  since  the  death  of  Mrs.  Broad. 

And  if  it  shall  appear  that  the  defendants,  or  any  or  either  of  them,  have 
or  hath  been  in  such  possession,  let  the  Master  take  an  account  of  such  rents 
received  by  such  defendants  or  defendant. 

•The  defendant  Broad  is  to  pay  to  the  plaintiff  her  costs  of  this    [*537J 
suit  up  to  the  hearing,  deducting  from  the  amount  thereof  such  costs 
as  have  been  occasioned  to  the  same  defendant  by  the  misjoinder  of  the  plain- 
tiff's husband  as  party  plaintiff,  and  by  the  amendment  of  the  plaintiff's  bill, 
for  the  purpose  of  making  her  said  husband  a  defendant.(6) 

Reserve  all  other  costs  and  further  directions  till  after  the  report. 


Busk  v.  Beetham. 


1840 :  February  8. 

A  plaintiff  being  ordered  to  pay  costs  went  abroad,  (as  was  sworn,  upon  belief  and  not  denied,)  per- 
manently and  to  avoid  payment:  he  was  ordered  to  give  security  for  costs,  and  the  proceedings 
in  the  suit  were  in  the  mean  timo  stayed. 

Effect  of  affidavits  as  to  facts  on  belief  only,  is  to  put  the  opposite  party  to  answer  them.        ' 

On  the  9th  of  November  an  order  was  made  for  dissolving  an  injunction 
in  this  cause  with  costs  to  be  paid  by  the  plaintiff;  the  pjaintiff  was  present 
when  the  order  was  made,  but  he  afterwards  left  England  for  France. 

(a)  14  East.  568.  (6)  See  [England  v.  Diwni,]  1  Beavan,-96. 

[2]  Where  an  absolute  assignment  of  all  the  assignor's  property  and  choses  in  action  contained 
•  proviso,  thai  the  assignor  would,  with  all  convenient  speed,  make  out  an  inventory  of  such  pro- 
perty and  ohoses  in  action,  and  which  inventory,  when  made  out,  was  to  be  considered  a  part  of 
the  assignment ;  it  was  held,  that  the  assignment  conveyed  a  present  interest  to  the  assignee,  and 
that  its  taking  effect  did  not  depend  upon  the  making  of  the  inventory.  Keye*  v.  Brush,  3  Paige, 
311. 
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The  costs  being  taxed  at  37/.,  a  subpoena  for  payment  issued,  but  the  at- 
tempts  to  serve  it  proved  ineffectual ;  a  fieri  facias  afterwards  issued,  under 
which  the  sheriff  seized  the  goods  in  the  plaintiff's  house;  but  the  execu- 
tion was  defeated  by  a  previous  assignment  which  had  been  made  by  the 
plaintiff. 

It  was  now  moved,  on  the  part  of  the  defendants,  that  the  plaintiff  should 
give  security  for  costs,  and  that  in  the  mean  time  all  further  proceedings 
might  be  stayed.  The  application  was  supported  by  affidavits,  sta- 
[*538]  ting  the  above  circumstances  and  that  the  deponent  'believed  the 
plaintiff  had  left  this  conntry  and  gone  to  reside  in  Prance  perma- 
nently, "  with  the  intention  of  depriving  the  defendant  of  his  legal  remedy, 
and  of  avoiding  the  service  of  the  subpoena  and  the  process  of  this  court." 

There  was  no  affidavit  filed  in  opposition. 

Mr.  Pemberlon  and  Mr.  Keene,  for  the  motion. 

Mr.  Addis,  contra:— The  witnesses  speak  only  as  to  their  belief  of  matters 
not  within  their  knowledge,  without  stating  the  facts  on  what  meir  belief  is 
founded  ;  this  is  insufficient  evidence.  There  remains  the  simple  fact  of  the 
plaintiff  having  gone  abroad,  which  is  not  a  sufficient  ground  to  compel  him 
to  give  security  for  costs  ;  Hoby  v.  Htichcock,(a)  White  v.  Ghreathead.(b) 

The  Master  of  the  Rolls  : — The  affidavits  are  certainly  on  the  belief 
of  the  parties  ;  but  this  is  quite  sufficient  to  call  upon  the  plaintiff  to  answer 
them.  No  affidavits  have,  however,  been  produced  on  his  behalf,  and  under 
such  circumstances  the  order  must  be  made.[l] 


[#539]  *Bainbridge  and  Others  v.  Burton. 

1840:  February  15. 

One  of  thirty-eight  proprietors  of  a  newspaper  was  appointed  book-keeper,  and  received  the  mo- 
neys of  the  concern  ;  a  bill  being  61ed  against  him  for  an  account,  &c.  by  twelve  of  the  pro- 
prietors on  behalf,  etc. :  Held,  that  the  remaining  twenty-fire  were  necessary  parties. 

This  bill  was  filed  by  twelve  persons,  on  behalf  themselves  and  all  other 
the  proprietors  of  a  newspaper  called  the  Kendal  Mercury,  except  the  sole 
defendant  Burton ;  and  it  prayed  that  the  defendant,  one  of  the  proprietors, 
who  had  been  appointed  the  book-keeper  of  the  concern  at  a  salary,  and  kept 
the  accounts  and  received  the  moneys  from  1S34,  when  the  paper  was  estab- 
lished, until  1837,  when  he  was  displaced,  might  account  for  his  receipts  and 
payments,  and  might  pay  over  the  balance  and  deliver  up  the  books  and 
papers. 

The  bill  alleged  "  that  the  proprietors  of  the  newspaper  were  so  numerous, 

(a)  5  Tea,  698.  (6)  15  Tea.  3. 

[1]  The  rule  of  evidence  which  precludes  a  party  from  using  the  copy  of  a  deed,  or  other  written 
instrument,  without  first  accounting  for  the  absence  of  the  original,  la  not  applied  on  motions  in  the 
course  of  practice,  at  law.     Thompson  v.  Htwett,  6  Hill,  254. 
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and  their  respective  shares  in  the  said  newspaper  so  fluctuating,  and  liable  to 
so  many  trusts,  that  it  was  impossible  to  make  them  all  parties  to  the  suit." 

The  answer  set  out  the  names  of  twenty-five  persons,  proprietors  in  the 
paper,  who  had  not  been  made  parties,  and  it  denied  the  allegations  above 
stated  ;  it  also  alleged  that  the  suit  had  been  commenced  without  the  sanc- 
tion of  all  the  proprietors,  and  contrary  to  the  wishes  of  several  of  them, 
and  submitted  "  that  the  said  suit  ought  pot  to  be  permitted  to  go  on,  unless 
all  the  proprietors  in  the  said  newspaper  were  made  parties  thereto." 

A  replication  had  been  filed,  but  no  evidence  had  been  entered  into  by 
either  party,  the  cause  now  came  on  for  hearing. 

Wf  r.  P  ember  ton  and  Mr.  James  Ruseell,  for  the  defendant,  ob-  [#540] 
jected,  that  the  suit  could  not  proceed  for  want  of  proper  parties. 
That  this  was  not  one  of  those  cases  where  the  parties  were  so  numerous 
that  they  could  not  be  brought  before  the  court.  Here  there  were  thirty- 
eight  partners,  of  whom  thirteen  were  already  before  the  court,  and  the  other 
twenty-five  were  not  parties.  That  the  defendant,  being  himself  a  partner, 
there  were  equities  to  settle  between  him  and  his  co-partners,  which  could 
not  be  effected  in  their  absence :  they  cited  Evans  v.  Stokcs.(a) 

Mr.  Kinder sley,  for  the  plaintiffs,  contra  : —Where  the  persons  interested 
are  so  numerous  as  to  render  it  impracticable  or  very  inconvenient  to  make 
them  all  parties,  the  court  allows  some  few  to  sue  on  behalf  of  the  rest ; 
Cockburn  v.  Thompson^)  Gray  v.  Chaplin,^)  Mitford's  Tr.  170.  This  is 
the  case  here,  for  by  deaths  and  abatements  the  plaintiffs  may  for  ever  be 
prevented  bringing  the  cause  to  a  hearing.  The  object  of  this  bill  is  to  make 
a  party  account  for  his  receipts,  which  is  manifestly  beneficial  to  all  inter- 
ested ;  Hichins  v.  Congreve  ;(rf)  it  differs  from  Evans  v.  Stokes,  which  was 
to  have  the  affairs  of  a  company  wound  up. 

Mr.  Pembertont  in  reply. 

The  Master  of  the  Rolls  : — There  are  cases,  where  it  clearly  appears 
that  the  suit  is  for  the  common  benefit  of  all  the  parties,  who  are  very  nume- 
rous in  which  the  court  permits  the  suit  to  be  prosecuted  by  some 
for  the  benefit  of  all ;  but  looking  at  #the  nature  of  the  case  and  the    [#541] 
questions  between  the  parties,  I  am  by  no  means  satisfied  that  this 
suit  is  for  the  benefit  of  all  the  parties  interested. 

The  cause  must  therefore  stand  over,  with  liberty  to  amend  by  adding 
parties,  and  the  plaintiffs  must  pay  the  costs  of  the  day.[l] 


N«tc— Iu  Walworth  v.  Holt,  15th  January,  1841,  [reported  4  Myl.  &  Qr.  619,]  the  Lord  Chan- 
cellor expressed  hie  determination  to  relax  the  rale  in  cases  now  requiring  all  the  shareholders  in  a 
company  to  he  made  parties  to  a  suit.  [See  4  Run.  567,  n.  1,  where  the  language  of  Lord  Cot- 
tenham,  on  this  occasion,  if  quoted.    Also,  a  fuller  statement  of  that  case,  2  Sim.  387,  n.  I.] 

(«)  1  Keen,  94.  (&)  16  Ves.  321.  (c)  2  S  &  St.  267.  (<*)  4  Russ.  562. 

[1]  When  a  plaintiff  may,  or  may  not  sue,  on  behalf  of  himself  and  others,  see  the  following 
cases,  in  addition  to  those  cited  in  the  text :  Hickene  v  Congreve,  1  Russ.  &  M.  562,  577.  a.  1. 
Baldwin  v.  Lawrence,  2  Sim.  &  Stn.  19.     Walbum  v.  Ingilby,  1  Myl.  &  K.  77.    Mare  v.  Afe- 
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Gregory  v.  West. 

1640 :  June  15. 

The  Master's  report  bad  been  confirmed,  and  neither  objection  nor  exception  had  been  taken  there* 
to.  The  cause  came  on  for  further  directions,  when  the  court,  from  the  facts  stated  in  the  report, 
entertaining  great  doubt  as  to  the  correctness  of  the  Master's  finding,  declined  to  act  upon  it, 
though  it  refused  then  to  alter  it. 

This  case  came  on  upon  the  report  of  the  Master,  to  whom  it  had  been 
referred,  to  take  the  accounts  of  the  real  and  personal  estate  of  the  testator, 
and  to  ascertain  the  charges  executed  by  James  Fletcher  West,  on  his  share, 
and  to  state  their  priorities. 

James  Fletcher  West  was  entitled  to  a  reversionary  interest,  in  part  of  the 
real  and  personal  estate  of  the  testator,  vested  in  trustees  under  the  testator's 
will.  It  appeared  on  the  Master's  report  that,  in  1830,  J.  F.  West  executed 
a  mortgage  thereof  to  the  plaintiff,  who  gave  notice  to  the  trustees  of  the 
will.  By  his  marriage  settlement,  dated  in  1831,  J.  F.  West  conveyed  his 
share  in  the  real  and  personal  estate  to  trustees  upon  certain  trusts,  as  to  the 
real,  and  a  sum  of  3000/.  part  of  the  personal  estate ;  due  notice  was  given 

of  this  deed,  and  it  was  admitted  to  be  the  second  incumbrance. 
1*542]        *On  the  4th  of  March,  1832,  J.  F.  West  mortgaged  his  interests 
under  the  will,  and  his  life  interest,  to  which  he  was  entitled  under 
the  settlement  of  1831,  to  Mr.  Hooper.    Notice  of  this  incumbrance  was  given 
to  the  trustees  of  the  settlement,  but  not  to  the  trustees  of  the  will. 

On  the  14th  of  July,  1832,  J.  F.  West  mortgaged  his  interests  under  the 
will  to  Mr.  Long,  and  notice  of  this  incumbrance  was  given  to  the  trustees  of 
the  will)  on  the  18th  of  March,  1834.  The  Master  reported  that  Long  was 
the  third  incumbrancer,  and  that  Hooper  was  the  fourth.  No  objection  was 
carried  in,  and  no  exceptions  were  taken  to  the  report,  and  the  cause  now 
came  on  for  further  directions. 

Mr.  Kindersley  and  Mr.  Parry  for  the  plaintiff. 

Mr.  Simpfcinson  and  Mr.  Paynter  for  Hooper,  argued  that  from  the  facts 
it  appeared,  that  Hooper  was  the  third  and  not  the  fourth  incumbrancer,  and 
they  contended  that  he  ought  now  to  be  so  declared.  [The  Master  op  the 
Rolls  : — I  am  clear  that,  on  this  occasion,  I  cannot  change  the  priorities  of 
the  parties  as  found  by  the  Master ;  Long,  finding  the  Master  in  his  favor, 
and  there  being  no  objection  raided,  might  have  thought  it  unnecessary  to 
bring  forward  other  evidence.    All  that  can  be  done,  will  be  to  allow  you  to 

lachy,  1  Myl.  &  Cr.  559,  579.  MUligan  v.  Mitchell,  3  Myl.  &  Cr.  84.  Taylor  ▼.  Salmon,  4  Myl. 
&  Cr.  134, 141.  Wallworth  v.  Holt,  id.  619.  HalUtt  v.  Halle  U,  2  Paige,  15.  Robinson  v.  Smith, 
3  Paige,  333.  Walker  y.  Devereaux,  4  Paige,  229.  Via*  v.  Bouchaud,  10  Paige,  447.  Hamty 
▼.  Harvey,  4  Bear.  215.  Preston  v.  Grand  Collier  Dock  Co.,  11  Sim.  327.  Blain  ▼  Agar,  1 
Sim.  37.  Long  ▼.  Yonge,  2  Sim/369  May  t.  Selby,  1  Ye.  &  Coll.  C.  C.  235.  Benson  v.  He*- 
thorn,  id.  326.  See  farther  1  Keen,  33,  n.  1.  1  Sim.  44,  n.  1.  A*  to  the  general  rule  requiring  all 
i  interested  to  be  made  parties,  see  1  Beav.  343,  n.  1.    9  Sim  114,  n.  1. 
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show,  from  the  facts  in  the  report  itself,  that  the  court  cannot  act  upon  it,  in 
consequence  of  the  finding  being  inconsistent  with  the  facts.][l]  As  to  the 
real  estate,  notice  does  not  affect  the  priorities,  Jones  v.  Jones  ;(a)  as  to  the 
personalty,  it  having  been  assigned  to  the  trustees  of  the  marriage  settlement, 
they  became  trustees  of  the  whole  fund,  and  notice  to  them  was  suffi- 
cient, at  all  events,  in  respect  of  *the  interest  which  J.  P.  West  took  [#543] 
under  that  settlement ;  the  report  of  the  Master  is  therefore  erroneous, 
and  cannot  be  acted  on. 

Mr.  P ember  ton  and  Mr.  Pitman,  contra,  for  Long,  contended  that  no  ob- 
jections having  been  carried  in,  and  no  exception  taken  to  the  Master's  re- 
port, it  could  not  now  be  disturbed,  and  that,  the  court  must  adopt  the  fihd- 
ing.  That  in  Foster  v.  Blackstone,(b)  the  subject  matter  was  real  estate, 
yet  priority  was  held  to  be  gained  by  notice.  They  argued  also  that  the  no- 
tice given  by  Hooper  to  the  trustees  of  the  settlement  was  insufficient. 

The  Master  op  the  Rolls  :— The  mortgage  to  Hooper  expressly  con- 
tains an  assignment  of  the  mortgagor's  interest  under  the  marriage  settle- 
ment, and  notice  was  given  by  Hooper  to  the  trustees  of  that  settlement : 
this  notice  would  be  valid  so  far  as  these  trustees  were  capable  of  giving 
effect  to  the  mortgage ;  though  in  respect  of  the  surplus  it  might  have 
no  validity  whatever.  Long  having  no  notice  of  the  settlement,  gave  no 
notice  to  the  trustees  of  it.  It  does  not  appear  clear,  what  will  be  the  re- 
sult on  a  complete  investigation  of  the  matter,  but  not  being  at  present  clearly 
satisfied  of  the  correctness  of  the  finding  of  the  Master,  I  shall  abstain  from 
making  any  declaration  as  to  priorities,  further  than  as  regards  the  first  and 
second,  which  are  noUdispnted.  The  other  parties  must  get  rid  of  the  effect 
of  the  Master's  finding  in  such  way  as  they  may  be  advised. [2] 


Nor*— See  Adam*  v.  Claxion,  6  Ves.  225 ;  aud  Brodie  v.  Barry,  1  J.  &  W.  470. 


•Ghenfell  v.  The  Dean  and  Canons  of  Windsor  and  Others.    [*544] 

1840:  May  7,  June  17. 

A  canon  of  Windsor  granted  the  canonry  and  the  profits,  &c.  to  the  plaintiffs,  to  secure  a  ram  of 
money.  So  far  as  it  appeared  on  an  interlocutory  application,  the  estates  were  vested  in  the 
corporation,  and  the  canon  was  entitled  to  an  aliquot  share  of  the  profits.  There  waa  no  cure 
of  souls,  and  the  only  duties  were  residence  within  the  castle,  and  attendance  in  the  ohapel 
twenty-one  days  a  year :  Held,  upon  this  state  of  circumstances,  that  the  security  was  valid, 
and  a  receiver  of  the  profits  was  appointed. 

Principlea  of  public  policy,  on  which  pay,  pensions,  &c  are  held  unalienable. 

(a)  8  8im.  633  ;  and  see  Pe+e+ck  v.  Burt,  Coote  on  Mortgages,  693. 
(t)  1  Myl.  Sl  K.  297 ;  3  CI.  &  Fin.  456. 
[1]  Vide  9  Sim.  174,  n.  1.    Bailey  v.  Todd,  1  Beav.  95. 

p]  Am  to  notice  by  an  assignee  to  the  trustee  of  the  fund,  see  1  Russ.  ot  M.  605,  n.  1.    2  Keen, 
49,  n.  1. ;    53,  n.  2  Meek  v.  Kettlewell,  1  Hare,  464, 473. 
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In  April,  1829,  the  defendant,  the  Rev.  R.  A,  Musgrave,  was  appointed  by 
letters  patent,  one  of  the  prebends  or  canons  of  the  collegiate  church  or  free 
chapel  of  St.  George,  within  his  Majesty's  castle  at  Wiudsor,an  appointment 
which  produced  an  income  of  about  1200/.  a  year. 

Being  in  want  of  money,  Mr.  Musgrave,  in  October,  1838,  granted  to  the 
plaintiffs  the  said  prebend  or  canon ry,  and  all  the  annual  income  arising  from 
renewal  fines,  rents,  and  other  perquisites,  emoluments,  and  advantages  to 
which  he  was  entitled  as  one  of  such  prebends  or  canons,  and  he  also  as- 
signed to  them  two  several  policies  of  insurance,  for  securing  to  the  plaintiffs 
the  repayment  of  the  sum  of  12,000/. 

It  appeared  from  the  answer  of  Mr.  Musgrave,  that  the  income  arose  from 
estates  possessed  by  the  corporation,  the  rents  and  proceeds  of  which  were 
usually  divided  half  yearly  between  the  dean  and  twelve  canons ;  but  it  did 
Hot  appear  that  there  was  any  property  vested  in  the  dean  and  cannon  inde- 
pendently of  the  corporation. 

There  did  not  appear  to  be  any  spiritual  duties  attached  to  the  office,  nor 
any  cure  of  souls,  but  the  answer  represented,  that  the  corporation  was  go- 
verned by  certain  statutes  and  ordinances,  whereby  certain  duties  were  im- 
posed upon  the  members  of  the  said  corporation  to  be  by  them  performed, 
each  member  of  the  said  corporation  haying  the  privilege  of  residing 
[#545]  in  a  'house  within  the  walls  of  the  said  castle  of  Windsor ;  and 
that  if  any  member  of  the  corporation  failed  to  perform  his  appro- 
priated duties,  he,  by  virtue  of  the  said  statutes  and  ordinances,  forfeited  his 
right  to  share  in  the  division  of  the  surplus  income  of  the  said  corporation, 
and  in  lieu  thereof  was  entitled  to  receive  a  small  fixed  stipend,  of  the  amount, 
as  the  defendant  believed,  of  25/.  a  year  only ;  and  that  the  members  of  the 
corporation  were  in  such  cases  entitled  to  the  residue  of  his  share  of  the  sur- 
plus income  of  the  corporation.  That  one  of  the  duties,  by  the  said  statutes 
and  ordinances  imposed  upon  each  of  the  said  canons,  was  to  reside  in  one 
of  the  said  houses  within  the  walls  of  the  said  castle  of  Windsor,  and  to  at- 
tend divine  service  in  the  said  chapel  of  St.  George,  at  Windsor,  twenty-one 
days  in  each  year. 

The  defendant,  Mr.  Musgrave,  having  made  default  in  payment  of  the  in- 
terest and  in  keeping  up  the  policies,  the  plaintiffs  filed  this  bill  for  the  pur- 
pose of  obtaining  payment,  and  for  an  injunction  and  receiver;  on  the  11th 
of  January,  1840,  an  order  was  made,  on  affidavit,  before  answer,  restraining 
the  dean  and  canons  from  paying,  and  the  defendant  from  receiving,  the  in- 
come of  the  canonry  and  for  the  appointment  of  a  receiver. 

The  defendant,  Mr.  Musgrave,  having  put  in  his  answer,  it  was  now 
moved  on  his  behalf,  to  discharge  the  order  for  an  injnnction  and  receiver. 

Mr.  O.  Richards,  in  support  of  the  motion,  contended,  that  it  was  con- 
trary to  public  policy  to  permit  the  assignment  of  ecclesiastical  preferments 
like  the  present. 

That  the  statutes  of  13  Eliz.  c.  20,  and  14  Eliz.  c.  11,  s.  5.,  repealed  by 
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the  43  G.  3,  c.  84,  but  partly  revived  #by  the  57  G.  3,  c.  99,    f*546] 
though  not  strictly  applicable  to  the  present  case,  (there  being  here 
no  cure  of  soul$)  plainly  showed  that  the  policy  of  the  law  and  the  legisla- 
ture were  opposed  to  the  assignment  of  property  of  this  description. 

That  this  was  an  office  of  an  ecclesiastical  nature  having  duties  attached 
to  it,  namely,  residence  and  attendance  in  St.  George's  Chapel,  and  on  the 
non-performance  of  which;  the  income  would  be  forfeited :  and  as  the  re- 
ceiver could  not  perform  these  duties  his  appointment  would  therefore  be 
nugatory.  That  the  object  of  the  appointment  was  to  add  dignity  to  the 
sovereign  by  the  attendance  of  the  canons  in  the  Royal  Chapel,  and  that  on 
the  same  grounds  of  public  policy  which  existed  in  Davis  v.  The  Duke  of 
Marlborough,(a)  such  an  office  was  not  assignable ;  in  that  case  Lord  Eldon 
said,  that  "  a  pension  for  past  services  may  be  alienated,  but  a  pension  for 
the  supporting  the  grantee  in  the  performance  of  future  duties  is  not  assign- 
able." In  the  same  way  half  pay  is  not  assignable,  future  services  being 
contemplated.  In  Cooper  v.  ReWy,(b)  it  was  held  that  the  salary  of  assis- 
tant parliamentary  counsel  to  the  treasury  was  not,  on  grounds  of  public  po- 
licy, assignable,  and  that  the  court  would  not  appoint  a  receiver  of  it.  Alex- 
ander v.  The  Duke  of  Wellington,(e)  was  also  cited. 

Mr.  Pemberton  and  Mr.  W.  T.  &.  Daniel,  contra,  contended,  that  it  did 
not  appear  whether  this  was  an  ecclesiastical  appointment  or  not,  but  it  was 
confessedly  one  without  cure  of  souls,  and  considering  the  alleged 
duties,  #was  a  mere  sinecure  income,  assignable  like  other  property.  [*547] 
That  there  existed  no  rule  of  public  policy,  independent  of  the  re- 
straining statutes,  which  prevented  an  ecclesiastic  from  dealing  with  his  tem- 
poralities. Metcalfe  v.  The  Archbishop  of  York.(d)  That  the  case  of 
Cooper  v.  Reilly  did  not  apply ;  in  that  case  there  was  no  patent  place,  no 
permanent  office,  but  a  right  to  receive  an  annual  salary  for  certain  duties,  in 
default  of  the  performance  of  which,  no  salary  was  payable  ;  that  it  was  mani- 
fest that  such  duties  could  not  be  performed  by  a  receiver ;  and  that  this  must 
have  formed  the  ground  of  the  decision  on  the  motion,  though  in  truth  that 
case  had  never  been  decided  on  the  merits. 

That  even  a  living  with  cure  of  souls  could  be  sequestered,  and  the 
profits  taken  by  a  creditor ;  and  it  would  be  strange  indeed,  if  an  office  like 
this,  without  any  further  duties  than  residence  and  attendance  at  church, 
should  be  exempted  from  the  usual  legal  remedies. 

That  it  did  not  appear  that  any  forfeiture  would  be  insisted  on  by  the  other 
canons,  and  the  receiver  wonld  at  least  be  able  to  receive  the  income  of  25/. 
which  was  payable  on  all  events. 

Mr.  Richards,  in  reply.  A  living  may  be  sequestered ;  the  profits  are  then 
taken  by  operation  of  law  under  the  superintendence  of  the  bishop,  but  an 

(a)  X  Swan.  79.  (6)  2  Simons,  560 ;  and  1  Run.  &  Myl.  560. 

<<?)  S  Run.  &  Myl.  35.  <<*)  6  bim.  224 ;  and  1  Myl.  &  Cr.  547. 

Vol.H.  43 
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assignment  of  it  is  wholly  void.    The  point  in  this  case  is  not  whether  the 

canonry  can  be  taken  under  a  judgment,  but  whether  it  is  assignable. 
[*548]        #The  Master  op  the  Rolls  : — The  plaintiffs,  being  under  the 

necessity  of  filing  this  bill,  in  consequence  of  the  neglect  of  the  de- 
fendant to  pay  either  principal  or  interest  on  the  money  advanced,  have  ob- 
tained an  order  for  a  receiver.  I  do  not  enter  into  the  question  whether  the 
order  was  opposed  at  the  time,  for  the  defendant  had  clearly  a  right  to  pur- 
sue any  course  he  pleased  upon  that  occasion,  and  supposing  him  to  have 
then  thought,  or  to  have  been  then  advised,  that  this  order  was  proper,  still 
it  was  perfectly  competent  for  him  afterwards,  upon  a  more  careful  inquiry, 
to  bring  under  the  consideration  of  the  court  the  question,  whether  the  order 
ought  to  be  sustained.  It  is  now  contended  that  the  order  should  be  dis- 
charged on  two  grounds ;  the  first  is,  that  it  is  an  order  which  cannot  be  en- 
forced for  any  useful  or  profitable  purpose  to  the  plaintiffs  without  the  assent 
and  concurrence  of  the  defendant,  Mr.  Musgrave.  Mr.  Musgrave,  being  a 
canon  of  Windsor,  has,  it  it  is  said,  a  duty  to  perform,  that  is,  he  is  to  reside 
twenty-one  days  within  the  precincts  of  the  castle  of  Windsor,  and  during 
that  time  he  is  to  attend  divine  service,  and  if  he  does  not,  the  aliquot  share 
or  part  of  the  general  revenues  of  the  corporation  which  he  would  otherwise 
be  entitled  to,  is  to  be  reduced  to  a  certain  small  sum.  He  therefore  says, 
"  If  I  do  not  choose  to  attend  during  that  time,  the  small  sum  only,  and  not 
the  larger  sum,  will  have  to  be  received,  and  therefore  the  plaintiffs  and  the 
receiver  will  be  unable  to  receive  the  income  for  the  purpose  of  applying  it 
in  diminution  or  in  exoneration  of  my  debt."  It  cannot  be  supposed  that 
Mr.  Musgrave  will  be  so  unwise,  as,  rather  than  give  the  plaintiffs  the  bene- 
fit of  that  which  they  are  clearly  entitled  to,  wholly  to  neglect  to  perform 

the  duty  which  entitles  him  to  the  receipt  of  this  income,  and  thus 
f*549]     leave  the  debt  standing,  and  the  'interest  accumulating  upon  it.    I 

cannot  presume  that  any  such  degree  of  absurdity  will  mark  his  fu- 
ture conduct. 

In  the  next  place  it  is  said  that  he  has  no  right  to  assign  this  canonry,  be- 
cause the  share  of  the  revenues  was  given  to  him  in  consideration  of  certain 
future  duties  to  be  performed.  Now  if  it  had  been  made  out  that  the  duty  to 
be  performed  by  him  was  a  public  duty,  or  in  any  way  connected  with  the 
public  service,  I  should  have  thought  it  right  to  attend  very  seriously  to  that 
argument,  because  there  are  various  cases  in  which  public  duties  are  con- 
cerned, in  which  it  may  be  against  public  policy,  that  the  income  arising  for 
the  performance  of  those  duties  should  be  assigned ;  and  for  this  simple  rea- 
son, because  the  public  is  interested,  not  only  in  the  performance  from  time 
to  time  of  the  duties,  but  also  in  the  fit  state  of  preparation  of  the  party  hav- 
ing to  perform  them.  Such  is  the  reason  in  the  cases  of  half  pay  where  there 
is  a  sort  of  retainer,  and  where  the  payments  which  are  made  to  officers,  from 
time  to  time,  are  the  means  by  which  they,  being  liable  to  be  called  into  pub- 
lic service,  are  enabled  to  keep  themselves  in  a  state  of  preparation  for  per- 
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forming  their  duties.  If,  therefore,  they  were  permitted  to  deprive  themselves 
of  their  half-pay,  they  might  be  rendered  unable  promptly  to  enter  upon  their 
duties  when  called  upon,  and  the  public  service  would  be  thereby  greatly  in- 
jured. So  also,  where  a  pension  or  remuneration  is  given  for  a  purpose 
which  tends  less  directly  to  the  public  benefit,  as  for  instance  was  the  case 
in  Davis  v.  The  Duke  of  Marlborough  ;  there  the  pension  was  given  to 
the  Duke  of  Marlborough  as  a  memento  of  the  gratitude  of  the  nation,  and 
as  a  reward  for  his  distinguished  public  services ;  and  it  was  there  the  in- 
tention of  the  legislature  that  it  should  be  kept  in  mind  that  it  was 
for  #those  great  services  it  was  given.  In  that  case  the  pension  was  [#550] 
held  inalienable,  because  it  was  considered  that  one  of  the  objects  of 
giving  the  pension,  namely,  for  having  a  perpetual  memorial  of  national  gra- 
titude for  public  services  would  be  entirely  lost ;  and  so  in  the  course  of  that 
case  Lord  Eldon  said,  in  the  way  of  illustration,  and  in  allusion  to  the  pen- 
sion of  a  great  public  officer,  that  it  could  not  be  aliened,  because  that  pub- 
lic officer  must  not  be  allowed  to  fall  into  such  a  situatiou  as  to  make  it  diffi- 
cult for  him,  in  consequence  of  any  pecuniary  embarrassment,  to  maintain 
the  dignity  of  his  office.  With  respect  to  the  case  of  Cooper  and  Reitly,  some 
doubts  have  been  expressed  as  to  the  propriety  of  the  decision  on  the  motion 
for  a  receiver ;  but  the  question  was  whether  the  salary  was  assignable  on 
grounds  of  public  policy,  and  that  depended  on  the  nature  of  the  duty  and 
the  interest  of  the  public  to  secure  the  payment  of  the  salary  to  the  person 
by  whom  the  duty  was  to  be  performed.  If  in  this  case  the  residence  in 
Windsor  Castle,  and  the  attendance  on  divine  service  had  been  stated  in  the 
answer,  or  in  any  way  shown  to  be  for  the  benefit  of  the  public,  or  for  the 
maintenance  of  the  dignity  of  the  Sovereign  for  the  benefit  of  the  public,  I 
should  have  thought  the  case  worthy  of  a  very  different  consideration.  But 
from  all  which  is  stated  in  this  answer  that  is  not  the  case ;  it  is  a  service  to 
be  performed  for  the  benefit  of  the  party  himself;  and,  therefore,  upon  the 
case  as  it  now  stands  upon  this  answer,  and  without  saying  there  may  not  be 
other  facts  which  qjay  be  material  to  be  ultimately  considered,  it  appears  to 
me  that  the  security  of  the  plaintiffs  is  valid,  and  I  must  therefore  refuse  the 
motion  with  costs.[l] 


Not*.— In  [Dot  ex  dem.)  Butcher  v.  Mungrave,  [reported  1  Mann.  &  Granger,  644,]  being 
an  action  by  another  mortgagee,  the  Court  of  Common  Pleas,  on  the  23d  Juno,  1840, 
•decided  that  an  action  of  ejectment  would  not  lie  for  the  canonry  in  question,  it  being  a    [*551] 
mere  office,  of  which  the  sheriff  could  not  give  possession ;  and  that  ejectment  did  not  lie 
for  the  residentiary  house  in  which  the  canon  resided,  as  it  appeared  vested  in  the  corporation,  and 
not  in  the  canon. 

[1]  Vide  1  Russ.  &  M.  562,  n.  1.     TanetaU  v.  Boothby,  10  Sim.  542. 
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Carter  v.   Bentall. 

1840:  May  4,  5,  Jane  27. 

A  testator  gave  the  income  of  his  personal,  and  the  rents  of  his  real  estate,  to  his  daughter  for  life, 
for  her  separate  use,  and  after  her  decease  and  the  decease  of  his  wife,  he  gave  the  residue  of 
his  real  and  personal  estate  to  trustees,  in  trust  to  sell  and  pay  half  the  produce  "  to  the  issue" 
of  his  daughter,  equally,  to  be  paid  at  twenty-one ;  and  if  only  one  child,  then  to  such  one 
child;  and  he  directed  the  trustees  to  apply  the  interest  in  the  maintenance  and  education  of 
such  issue ;  "  and  in  default  of  such  issue"  he  gave  such  moiety  of  the  residue  between  his 
nephews  and  nieces  living  at  the  death  of  his  daughter.  And  he  gave  and  devised  the  other 
moiety  of  the  residue  of  his  estate  at  the  decease  of  his  wife  and  his  daughter  without  issuet  to 
the  same  trustees  to  permit  his  godson  to  receive  the  income  for  life,  and  after  his  decease  to  cer- 
tain charities :  Held,  that  "  issue"  in  the  first  clause  was  to  be  construed  "  children  ;"  but  in  the 
second  clause  in  its  ordinary  unrestricted  sense  ;  and  that  consequently  the  gift  over  of  the  first 
moiety,  upon  the  death  of  the  daughter  without  issue  was  good,  but  was  too  remote  as  to  the 
second 

The  word  "  issue"  in  a  will,  held  on  the  context  to  have  two  different  meanings  as  to  two  moieties 
of  a  devised  estate. 

This  cause  was  instituted  for  the  purpose  of  carrying  into  execution  "the 
trusts  of  the  wills  of  Thomas  Mendham  and  of  his  daughter  Sybilla  Carter  ; 
and  the  question  arising  upon  the  construction  of  the  will  of  Thomas  Mend- 
ham,  was  whether  certain  limitations  therein  contained  were  void  for  remote- 
ness. 

At  the  date  of  his  will  the  testator  had  a  wife,  Elizabeth,  and  a  daughter 
Sybilla. 

By  his  will,  dated  the  23d  of  March,  1810,  the  testator  gave  the  dividends 
of  his  long  annuities  to  his  wife  for  life,  and  an  annuity  to  his  godson  for  life ; 
and  he  "  gave  and  bequeatlied  to  his  daughter,  Sybilla  Mendham,  all  the  in- 
terest, dividends,  income,  and  produce  of  his  whole  personal  estate 
[•552]  undisposed  of  by  his  will,  and  the  rents,  #issues,  and  profits  of  his  real 
and  leasehold  estates  whatsoever  and  wheresoever,  and  of  what  na- 
ture or  kind  soever,  for  and  during  the  term  of  her  natural  life,  for  her  sole 
and  separate  use  and  benefit,"  and  after  directing  his  Tndia  bonds  and  Ex- 
chequer bills  to  be  sold  and  invested,  and  the  interest  to  be  paid  to  his  daugh- 
ter for  life,  and  after  her  decease  to  go  along  with  the  residue ;  the  testator, 
after  the  decease  of  his  wife  and  daughter  Sybilla,  gave,  devised,  and  be- 
queathed the  residue  of  his  real  and  personal  estate  to  trustees,  and  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  to  sell  and  invest  the  pro* 
duce.  The  testator  then  proceeded  as  follows : — "  And  upon  this  further 
trust,  to  transfer  and  pay  one  moiety,  or  half  part  of  the  whole  clear  residue 
of  my  estate,  whether  in  the  public  funds  or  on  any  other  security,  to  the  is- 
sue of  my  said  daughter  Sybilla,  if  she  shall  happen  to  marry  and  have  any 
such,  equally  between  them,  share  and  share  alike,  and  to  be  paid  and  trans- 
ferred to  him,  her,  or  them  at  their  respective  age  or  ages  of  twenty-one  years, 
and  if  only  one  child,  then  to  such  one  child  to  and  for  his,  her,  or  their  res- 
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pective  advantage  and  benefit.  And  I  order  and  direct  my  said  trustees,  <fcc, 
to  lay  out  the  dividends,  interest,  and  profits  thereof  in  the  meantime  in  the 
maintenance  and  education  of  such  issue,  and  the  overplus  (if  any)  to  be  in 
like  manner  laid  out  in  the  public  funds  for  their  use  and  benefit  as  aforesaid. 
And  I  do  further  direct  my  said  trustees,  <fcc.,  to  transfer  and  pay  the  same  to 
him,  her,  or  them  accordingly.  And  in  default  of  such  issue  I  give,  devise, 
and  bequeath  the  said  moiety,  or  half  part  of  the  residue  of  my  estate,  unto 
and  amongst  all  my  nephews  and  nieces  who  shall  be  living  at  the  time  of 
the  decease  of  my  said  daughter,  in  the  shares  following,"  which  he  there- 
upon stated ;  "  and  as  to  the  other  moiety  or  half  part  of  the  said  resi- 
due of  my  estate  after  the  decease  of  my  wife  and  my  daughter  *Sy-  [#553] 
billa  without  issue,"  the  testator  gave  the  same  to  his  trustees  in  trust 
to  permit  Thomas  Newson  Mendham  to  receive  the  interest  for  life,  and  after  his 
decease  he  gave  it  to  Bartholomew's  Hospital,  St.  Thomas'  Hospital,  the  So- 
ciety of  the  Sons  of  the  Clergy  at  Ipswich,  and  the  Haberdashers'  Company, 
to  enable  them  to  relieve  and  assist  their  patients,  aged  and  infirm  and  decay- 
ed members,  and  impotent  persons,  in  their  several  and  respective  depart- 
ments. 

The  testator's  wife  died  in  her  husband's  lifetime,  and  the  testator  died  in 
1812 :  his  daughter  Sybilla,  who  was  his  heiress  at  law  and  sole  next  of  kin, 
proved  the  will,  and  in  1813  suffered  a  recovery  of  a  moiety  of  the  heredita- 
ments, and  declared  the  uses  to  herself  in  fee. 

She  married  Mr.  Carter  in  1815,  who  died  in  her  lifetime,  and  she  died  in 
1835,  without  having  had  any  child.  The  plaintiffs  were  parties  claiming 
under  her  will. 

Thomas  Newson  Mendham  died  in  1817. 

Mr.  P  ember  ton  and  Mr.  Roupell,  for  the  plaintiffs,  as  to  the  first  moiety, 
contended  that  the  gift  over  in  default  of  issue  of  Sybilla  was  too  remote ; 
that  it  was  consequently  void  as  to  the  personal  estate,  and  as  to  the  real 
estate  the  effect  would  be  to  give  Sybilla  an  estate  tail,  in  order  to  let  in  her 
issue ;  otherwise,  though  she  had  children,  the  property  would  go  over ;  they 
argued  that  this  estate  tail  had  been  barred  by  the  recovery,  and  passed  under 
the  will  of  Sybilla. 

That  as  to  the  other  moiety,  there  was  no  gift  to  her  issue  at  all, 
but  the  gift  over  was  upon  her  death  'without  issue,  which  gift,  as  [#564] 
in  the  case  of  the  former  moiety,  was  void  for  remoteness,  and  that 
the  daughter  took  an  estate  tail  therein  by  implication.  |  The  Master  of 
the  Rolls  : — The  gift  over  of  the  first  moiety  is  to  the  nephews  living  at 
the  death  of  the  daughter.]  That  would  not  limit  the  failure  of  issue  to 
the  issue  born  in  the  daughter's  lifetime ;  Barlow  v.  Salter.(a)  A  gift  to 
the  issue,  of  the  second  moiety,  as  children,  cannot  be  implied  ;  Greene  v. 
Ward  X*)  they  also  cited  Jesson  v.  WrighL{c) 

(a)  17  Vc  479.  (6)  1  Rum.  262.  (c)  2  Bli* h,  (O.  S.)  1. 


566  CASES  IN  CHANCERY. 

1840.— Carter  v.  Bentall. 

Mr.  G.  Turner  and  Mr.  Hallett,  for  the  representatives  of  one  of  the  tes- 
tator's nephews,  limited  their  argument  to  the  first  moiety,  and  contended  that 
Sybilla  took  an  estate  for  life  only  with  remainder  to  her  children,  and  that 
the  gift  over  to  the  nephews  and  nieces,  in  default  of  such  issue,  must  be  in- 
terpreted in  default  of  such  children,  and  would  therefore  be  valid.  That 
the  strict  force  of  technical  words  might  be  modified  by  subsequent  expres- 
sions, as  occurred  in  the  expression  "  heirs  male  of  the  body"  in  Goodtitle  v. 
Herring,{a)  in  the  words  "lawful  issue"  in  Our  sham  v.  Newland,(b)  in  the 
words  "  heirs  of  the  body"  in  North  v.  Marlin,(c)  and  "  heirs  of  the  body," 
and  "  heirs  lawfully  to  be  begotten"  in  Lowe  v.  Davies.(d)  That  here  the 
testator  had  declared  his  meaning  of  the  word  issue  to  be  children,  for  in  the 
subsequent  sentence,  he  says,  "  and  if  only  one  child,  then  to  such  one  child." 

That  "  issue,"  therefore,  must  be  construed  "  children,"  and  that  the 
[#555]    gift  over  in  default  of  children  would  'consequently  be  valid  ;  they 

also  cited  Leake  v.  Robinson.(e) 
Mr.  Hodgson  and  Mr.  Spurrier,  for  Bartholomew's  Hospital,  contended, 
that  on  the  whole  context  of  the  will,  the  intention  of  the  testator  appeared 
to  be  that  both  moieties  should  go  to  the  children  of  Sybilla,  or,  at  all  events, 
that  they  should  go  over  at  the  same  time  to  the  persons  to  take  under  the  ulti- 
mate limitation.  That  Sybilla  could  not  take  an  estate  tail,  because  her  life 
estate  was  a  legal  estate,  and  the  gift  to  her  issue  was  an  equitable  estate,  and 
consequently  the  rule  in  Shelley's  Case  would  not  apply,  as  no  union  could 
take  place  between  a  legal  estate  for  life  and  an  equitable  remainder.  That 
the  construction  would  be  different  as  to  the  real  and  personal  estate  ;  and 
even  if  Sybilla  took  an  estate  tail  in  the  real,  she  would  only  be  entitled  to 
an  estate  for  life  in  the  personal  estate ;  Forth  v.  Chaptnan.(g)  That,  as  to 
the  first  moiety,  "  issue"  meant  children ;  and  the  gift  over  in  default  of  issue 
(meaning  children)  would  be  Valid.  Ellis  v.  Selby,(h)  Gawler  v.  Cadby  ;(«) 
and  as  to  the  second  moiety,  that  a  gift  to  the  children  of  the  daughter  must 
be  implied,  and  it  must  be  taken  to  have  been  the  intention  of  the  testator 
that  it  should  go  over  at  the  same  time  as  the  first  moiety  ;  they  argued  also 
that  the  word  "  issue"  could  not  have  two  different  senses  in  different  parts 
of  the  same  will ;  Goodright  v.  Dunham  ;(k)  they  also  cited  Porter  v.  Brad- 

ley, {I)  Gower  v.  Crrosvenor,{m)  Tric/ceyv.  Trickey,(n)  Ellicombev. 
[*556]     Gompertz,{o)  Kevern  v.  *  Williams,(p)   Wilkinson  v.   Souih,(q) 

Pinburyv.  Elkin,(r)  Paine  v.  Stratton.(s) 
Mr.  Bethell  and  Mr.  /.  Evans,  for  St.  Thomas'  Hospital. 

(a)  1  East,  264.  (b)  2  Bing.  N.  C.  58  ;  4  Me«.  &  W.  101 ;  and  ante,  145. 

(c)  6  Sim.  266.  (d)  2  Lord  Raymond,  1561.  («)  2  Mer.  363. 

(g)  1  P.  Wine.  663.  (A)  7  Sim.  352.  (i)  Jacob,  346. 

(JfcV  1  Douglas,  251.  Kl)   3  Term  R.  143.  (m)  5  Mad.  337. 

(n)  3  Myl.  &  K.  560.  (•)  3  Myl.  A  Cr.  127.  (j>)  5  Sim.  171. 

(c)  7  Term,  R.  555.  (r)  1  P.  Wma.  563. 
(#)  Cited  in  Read  v.  Snell,  2  Atkbs,  647. 
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Mr.  Tinney  and  Mr.  Matthews,  for  the  Sons  of  the  Clergy,  cited  Sibley 
v.  Perry. {a) 

Mr*  Randall,  for  the  Haberdashers  Company,  cited  Swift  v.  Sit>ift.(b) 

Mr.  Wrayy  Mr.  Spence,  Mr.  G.  Russell,  and  Mr.  Rudall,  for  other  par- 
ties. 

Mr.  Pemberton,  in  reply. 


June  27. — The  Master  of  the  Rolls  : — This  cause  was  instituted  for 
the  purpose  of  carrying  into  execution  the  trusts  of  the  wills  of  Thomas 
Mendham  and  of  his  daughter  Sybilla  Carter,  and  the  question  reserved, 
arising  upon  the  construction  of  the  will  of  Thomas  Mendham  is,  whether 
certain  limitations  therein  contained  are  void  for  remoteness. 

At  the  date  of  his  will  the  testator,  Thomas  Mendham,  had  a  wife  Eliza- 
beth and  a  daughter  Sybilla.  ( His  Lordship  stated  the  limitation  of  the  first 
moiety.] 

•The  clause  thus  stated  is  a  distinct  gift  to  the  issue  of  his  daugh-  [*557] 
ter,  of  a  moiety  of  the  residuary  estate  after  the  deaths  of  the  wife 
and  daughter  ;  and  I  am  of  opinion,  that  the  use  which  the  testator  has  made 
of  the  words  "  only  one  child,"  and  "  such  one  child"  shows  that  by  the  word 
"  issue"  in  this  clause  he  meant  "  children,"  and  that  the  gift  is  of  a  moiety 
to  the  children  of  Sybilla,  and  in  default  of  such  children  to  the  nephews  and 
nieces,  and  consequently  that  the  gift  over  is  good ;  and  this  construction 
appears  to  me  to  be  strengthened  by  other  expressions  which  are  used  in  the 
same  clause. 

The  testator  having  thus  disposed  of  one  moiety,  expresses  himself  as  fol- 
lows : — And  as  to  the  other  moiety  or  half-part  of  the  said  residue  of  my 
estate,  (after  the  decease  of  my  said  wife  and  my  daughter,  Sybilla,  without 
issue.)  1  give  and  devise  the  same  to  the  same  trustees,  to  permit  and  suffer 
Thomas  Newsom  Mendham  to  take  and  receive  the  interest  and  dividends 
thereof  for  life,  in  lieu  of  the  dividends  before  given  to  him ;"  and  after  his 
decease  to  certain  charities  therein  named. 

This  last  moiety  being  given  after  the  decease  of  Sybilla  without  issue,  the 
gift  over,  prima  facie,  is  too  remote ;  and  the  question  is,  whether  there  is 
any  thing  in  this  will  to  prevent  the  adoption  of  that  construction.  The  tes- 
tator was  contemplating  the  time  of  his  daughter's  death  :  upon  that  event, 
he  directed  one  moiety  of  his  residuary  estate  to  be  severed  from  the  other, 
and  he  disposed  of  the  two  moieties  by  distinct  clauses  in  his  will ;  in  one 
he  made  a  distinct  gift  to  the  issue  of  his  daughter,  in  terms  from  which  it  is 
to  be  collected,  that  he  meant  a  gift  to  her  children,  and  in  effect,  makes  a 
gift  over  upon  her  death  without  children ;  in  the  other  he  makes  no 
distinct  gift  to  the  issue  or  the  children  of  *his  daughter,  but  makes  [#558J 
a  gift  over  on  the  death  of  his  daughter  without  issue ;  and  it  is  ar- 

(a)  7  Ves.  523.  (b)  8  Sim.  168. 
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gued,  that  the  testator  must  have  intended  a  gift  of  the  second  moiety  to  the 
children  of  his  daughter,  and  if  that  construction  cannot  be  maintained,  still 
that  the  gift  over  of  both  moieties  must  have  been  intended  to  take  effect  on 
the  same  event,  and  that  the  word  "  issue'*  must  have  the  same  meaning  in 
both  clauses. 

It  is  certainly  difficult  to  suppose  that  the  testator  can  have  really  meant 
that,  which  appears  to  be  the  legal  import  and  effect  of  the  words  of  his  will, 
or  that  he  can  have  intended  to  use  the  word  t(  issue,"  in  different  senses  in 
the  two  clauses ;  but  as  he  has  in  one  case  made  a  distinct  gift  to  the  issue, 
and  in  the  other  he  has  not, — as  in  the  clause  containing  the  gift  to  issue,  he 
has  in  the  immediate  context,  used  words  which  explain  the  word  to  mean 
children,  in  the  other  he  has  not, — as  in  the  last  clause  there  is  not,  between 
the  death  of  the  daughter,  and  the  limitation  over,  any  prior  limitation,  upon 
the  failure  of  which  the  limitation  over  is  to  take  effect,  it  appears  to  me,  that 
I  cannot  upon  any  safe  principles  imply  the  gift  to  issue  or  children  where  it 
is  omitted,  or  give  to  the  word  "  issue,"  without  an  explanatory  context,  or 
any  reference  to  a  prior  limitation,  the  same  effect  as  is  or  might  be  given 
to  it  when  accompanied  by  an  explanatory  context,  or  preceded  by  a  prior 
limitation,  the  objects  of  which  might  qualify  its  general  meaning. 

The  word  "  issue"  may,  and  does  often  mean  children,  and  more  than  chil- 
dren. The  testator  in  one  place  accompanies  the  use  of  the  word  by  expres- 
sions, which  signify  that  on  that  occasion  he  means  children  only  ;  but  it 
does  not  follow,  that  in  another  place  where  the  word  is  not  accom- 
1*559]  panied  by  such  expressions,  the  *same  limited  meaning  is  intended  ; 
and  in  this  clause,  and  with  reference  to  this  half  of  the  residue;  there 
is  no  prior  limitation  in  favor  of  particular  objects,  beyond  whom  the  mean- 
ing of  the  word  might  be  held  not  properly  to  extend. 

And  on  the  whole  I  think  that  the  gift  over  in  the  second  clause  is  too  re- 
mote, and  cannot  take  effect  as  to  any  part ;  if  it  were  good  as  to  the  purely 
personal  property,  it  could  not  in  favor  of  the  charities  be  good  as  to  the  real 
estate  or  chattels  real.[l] 

Vide  Jac  348,  n  1.  2  Sim.  &  Stu.  470,  n.  1  Ellicombe  v.  Gomperts,  3  Myl.  &  Cr.  127,  153, 
n.  1.  Douglas  v.  Congreve,  1  Beav.  59.  Pond  v.  Bergh,  10  Paige,  141 ,  155.  Garrett  ▼.  CockereU% 
1  Yo.  &  Coll.  C.  C.  494, 500.    Leeming  v.  Sherratt,  2  Hare,  14. 
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The  Society  for  the  Illustration  op  Practical  Knowledge  v.  Ab- 
bott and  Others. 

1840;  Jane  1. 

Fonr  projectors  of  a  public  company  obtained  a  charter,  by  which  they,  and  all  penona  who  might 
beoome  subscribers,  were  incorporated.  The  capital  was  declared  to  be  20,0001,  which  wan  to 
be  divided  into  400  share*.  Before  any  other  rabacribera  had  joined,  the  four  projector!,  of  com- 
mon aaeent,  divided  the  400  shares  amongst  themselves,  accounting  to  the  corporation  (as  was 
alleged,)  for  12,000/.  and  not  20,000/.  They  afterwards  disposed  of  the  shares.  A  bill  being 
subsequently  filed  by  the  corporation  against  the  projectors,  impeaching  the  transaction,  and  to 
compel  them  to  pay  the  full  consideration  i— Held,  that  though  at  the  time  they  were  the  only 
persons  interested  in  the  company,  yet  it  was  not  competent  for  them  to  take  the  shares  without 
paying  the  full  consideration. 

On  a  bill  by  an  incorporated  company  against  the  four  projectors  of  it,  to  compel  them  to  account 
to  the  company  for  the  value  of  shares  which  they  had  appropriated  to  themselves,  without,  as 
was  alleged,  having  paid  the  full  consideration :— Held,  that  the  individual  shareholders  need  not 
be  made  parties. 

Distinction  between  a  corporation  and  the  aggregate  of  the  members  forming  such  corporation. 

This  suit  was  instituted  in  the  name  of  the  Society  for  the  Illustration 
and  Encouragement  of  Practical  Science,  (an  incorporated  company,)  against 
P.  H.  Abbott,  J.  S.  Brickv/ood,  J.  Shaw  and  Anne  C.  Watson  the  widow  and 
personal  representative  of  Ralph  Watson* 

The  bill  in  effect  stated,  that  previous  to  1832,  Abbott,  Brick  wood, 
Shaw  and  Watson  (deceased)  'projected  the  formation  of  a  company    [#560] 
for  the  public  exhibition  of  a  collection  of  scientific  works  and  speci- 
mens of  new  inventions  and  improvements,  and  they  agreed  to  enter  into 
partnership  for  that  purpose,  and  to  invite  other  persons  to  join  them. 

That,  in  1832,  they  contracted  for  the  lease  of  the  Adelaide  Gallery,  purchas- 
ed models,  &c.,  and  shortly  afterwards  opened  it  for  public  exhibition.  That 
shortly  afterwards,  but  previously  to  1834,  Telford  and  Giles  agreed  to  be- 
come partners  and  take  some  shares,  if  they  could  be  secured  from  liability 
beyond  the  amount  of  their  several  interests  therein ;  and  for  limiting  the 
liability  of  subscribers  to  the  undertaking,  Abbott,  Brickwood,  Shaw,  Watson, 
Telford  and  Giles  obtained  a  charter  of  incorporation,  dated  the  13th  of  Oc- 
tober, 1834,  whereby,  after  reciting  that  these  six  gentlemen  had,  on  behalf 
of  themselves  and  others,  humbly  represented  to  his  Majesty  that  they,  to- 
gether with  several  other  persons,  being  desirous  of  forming  a  society  to  be 
called  "  The  Society  for  the  Illustration  and  Encouragement  of  Practical  Sci- 
ence," had  subscribed  considerable  sums  of  money,  and  had  erected  a  gallery 
for  the  publication  of  discoveries  and  inventions  in  science  and  arts,  these  six 
gentlemen,  together  with  such  other  persons  as  had  become,  or  should  at  any 
time  thereafter  become,  subscribers  to  the  capital  or  stock  thereinafter  men- 
tioned, were  incorporated  under  the  name  aforesaid,  with  perpetual  succession 
and  a  common  seal ;  and  it  was  thereby  declared,  that  the  capital  of  the  so- 
ciety should  be  the  sum  of  20,000/.,  divided  into  400  shares  of  50/.  each  ;  and 
the  charter  provided  for  general  meetings,  and  declared  that  the  majority  of 
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proprietors  present  at  any  such  general  or  special  meeting,  should  finally  de- 
termine upon  all  resolutions  relating  to  the  affairs  and  government  of 
[#561]  the  said  society ;  and  it  'directed  that  Telford,  Abbott,  Brickwood, 
Shaw,  Watson  and  Giles  should  be  the  first  managers  of  the  society ; 
it  provided  for  the  election  of  future  and  additional  managers }  and  the  coun- 
cils, of  not  less  than  three  managers,  had  power  to  direct  and  manage  the  af- 
fairs of  the  society,  conformably  to  the  rules  and  bye-laws,  and  to  enter  into 
contracts,  and  execute  assignments,  &c.,  and  do  all  other  acts  to  which  the 
corporate  seal  was  required  to  be  affixed,  and  generally  to  act  in  the  manage- 
ment of  the  society  and  affairs  thereof,  "  which  said  matters  and  things  should 
be  as  binding  upon  the  said  society  as  if  the  same  were  done  by  the  whole 
corporation." 

At  the  time  of  granting  the  charter,  Abbott,  Brickwood,  Shaw,  and  Watson 
were  the  only  persons  who  then  held  any  shares  in  the  society;  but  Telford 
and  Giles  had  promised  to  take  five  shares  each  if  the  charter  was  granted. 
That  soon  after  the  granting  of  the  charter,  Abbott,  Brickwood,  Shaw,  and 
Watson  caused  to  be  prepared  400  shares  of  50/.  each,  amounting  together  to 
20,000/. :  and  they  agreed  to  appropriate  the  whole  number  equally  among 
themselves,  and  to  resell  the  same  or  so  many  thereof  as  they  might  think 
proper,  for  their  own  private  benefit,  charging  themselves  with  the  whole 
capital  of  20,000/.  directed  by  the  said  charter  to  be  subscribed  by  the  pro- 
prietors of  the  said  society ;  and  they  further  resolved,  as  four  of  the  managers 
of  the  said  society  appointed  by  the  charter,  to  adopt,  for  and  on  behalf  of  the 
*  society,  the  purchases  by  them  previously  made,  and  the  other  proceedings 
taken  in  the  establishment  of  the  gallery  and  exhibition  thereinbefore  men- 
tioned, and  to  take  credit  in  account  with  the  society,  for  the  capital  sum  by 
them  alleged  to  have  been  invested  in  making  such  purchases,  and 
[*562]  in  establishing  such  gallery  or  exhibition,  and  in  procuring  the  #in- 
corporation  of  the  society ;  and  they  resolved  to  represent  the  capital 
sum,  so  by  them  alleged  to  have  been  invested,  as  amounting  to  16,000/.;  and 
they  paid  and  deposited  the  sum  of  4000/.,  and  no  more,  into  the  hands  of  the 
bankers  of  the  society,  which  two  sums  of  16,000/.  and  4000/.  made  together 
the  sum  of  20,000/.,  the  capital  or  joint  stock  of  the  society. 

That  from  the  incorporation  of  the  society  until  February,  1835,  Abbott, 
Brickwood,  and  Shaw,  together  with  Watson,  down  to  his  death,  managed 
all  the  affairs  of  the  society  in  a  private  manner,  without  any  interference  on 
the  part  of  Telford  or  Giles,  or  any  other  person.  That  Telford  died  soon 
after  the  charter  of  incorporation  had  been  granted,  and  soon  after  Abbott, 
Brickwood,  Shaw,  and  Watson  transferred  to  Telford's  executors  five  shares 
in  the  society  for  250/.,  and  also  transferred  other  five  shares  to  Giles  for  a 
like  sum,  which  two  sums  of  250/.  they  appropriated  to  their  own  use,  and 
they  also  sold  other  shares  to  other  parties,  so  that  the  whole  number  of  shares 
which  were  sold  before  February,  1835,  was  160,  and  they  appropriated  all 
the  money  received  for  these  shares  to  their  own  use.    That  previously  to 
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February,  1836,  Watson  died,  and  his  widow,  the  defendant,  Anne  C.  Wat- 
son,  was  the  executrix  of  his  will,  and  that  Abbott,  Brick  wood,  and  Shaw 
appropriated  to  themselves  all  Watson's  shares,  on  account  of  a  debt  which 
they  alleged  to  be  due  to  them  from  him.  That  in  February,  1836,  Abbott, 
Brickwood,  and  Shaw  entered  in  the  books  of  the  society  35  shares  in  Ab- 
bott's name,  6  in  the  name  of  Abbott's  wife,  36  in  Brickwood's  name,  and  6 
in  the  name  of  his  wife,  and  20  in  Shaw's  name,  and  160  in  the  names  of 
different  purchasers,  and  the  remaining  140  in  the  joint  names  of  Abbott, 
Brickwood,  and  Shaw. 

*That  the  first  council  of  the  managers  was  held  on  the  23d  of  [#563] 
January,  1836,  at  which  Abbott,  Brickwood,  Shaw,  and  Giles  were 
present,  when  the  seal  of  the  society  was  affixed  to  a  lease,  by  which  the  Ade- 
laide Gallery  was  demised  to  the  society  for  ninety  years  from  Christmas, 
1833,  at  the  rent,  for  the  first  year,  of  766/.,  and  for  the  subsequent  years  of  898/. 
That  the  first  general  meeting  of  the  society  was  held  on  the  18th  of  Febru- 
ary, 1836,  when  Abbott,  Brickwood,  Shaw,  and  eight  other  proprietors  of 
shares  attended ;  that  Brickwood  acted  as  chairman,  and  read  the  charter  to 
the  meeting,  and  then  entered  into  a  statement  of  the  circumstances  and  pros- 
pects of  the  society,  and  informed  the  meeting  that  the  full  amount  of  the  capi- 
tal of  20,000/.  directed  by  the  charter  had  been  raised  and  subscribed  by  the 
original  proprietors,  and  that  of  such  capital,  part,  amounting  to  16,000/.,  had 
been  invested  in  the  purchase  of  the  furniture,  fixtures,  models,  philosophical 
apparatus,  and  other  effects,  whereof  an  inventory  was  then  produced,  and  in 
defraying  the  other  necessary  expenses  incident  to  the  first  establishment  of 
the  institution,  and  in  procuring  the  incorporation  thereof,  and  that  the  re- 
mainder of  such  capital,  amounting  to  4000/.,  was  then  deposited  in  money 
in  the  hands  of  the  bankers  of  the  society.  That  the  meeting  placed  implicit 
confidence  upon  the  honor  and  integrity  of  Brickwood  and  his  coadjutors, 
and  did  in  fact  believe  that  the  bona  fide  cost  of  establishing  the  society  and 
furnishing  the  gallery  was  16,000/. ;  and  that  upon  the  faith  of  such  repre- 
sentations, the  members  of  the  society,  at  the  first  general  meeting,  passed  a 
resolution,  declaring  their  approbation  of  the  statement  made  to  them  by 
Brickwood.  That  at  this  first  meeting  seven  additional  managers  were  ap- 
pointed, who  occasionally  attended  the  meetings  of  the  council,  but 
the  three  first  named  'defendants  took  the  chief  part  in  the  manage-  [#664] 
ment  of  the  concern. 

That  from  1835,  to  1838,  the  affairs  of  the  society  appeared  to  be  in  a 
flourishing  condition,  and  considerable  dividends  were  declared,  but  that  in 
the  latter  part  of  1839,  it  was  discovered  that  the  whole  profits  of  the  society 
had  been  exhausted  in  making  former  dividends,  without  providing  for  cur- 
rent expenses,  and  that  the  reserved  capital  of  4000/.  deposited  in  the  hands 
of  the  bankers  had  been  improperly  resorted  to,  and  was  much  reduced  in 
amount ;  and  that  the  whole  sum  of  money  expended  by  Abbott,  Brickwood, 
Shaw,  and  Watson,  in  the  purchase  of  fixtures,  furniture,  instruments,  and 
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apparatus,  and  otherwise  in  making  the  aforesaid  gallery,  and  establishing 
the  society,  including  all  allowances  proper  to  be  made  in  calculating  the 
same,  did  not  exceed  the  sum  of  8000/. ;  and  that  at  the  respective  times  of 
granting  the  charter  of  incorporation,  and  of  the  first  general  meeting  of  the 
society,  the  entire  value  of  the  furniture,  fixtures,  models,  philosophical  appa- 
ratus, and  other  effects,  whereof  an  inventory  was  produced  at  the  first  gene- 
ral meeting,  did  not  exceed  the  sum  of  3500/.,  and  that  Abbott,  Brickwocd, 
and  Shaw,  in  representing  the  furniture,  fixtures,  models,  philosophical  appa- 
ratus and  other  effects,  together  with  the  leases  and  adaptation  of  the  premi- 
ses and  establishment  of  the  institution,  as  having  cost  the  fall  amount  of 
16,000/.,  were  guilty  of  a  false  and  fraudulent  representation ;  and  that  under 
cover  of  such  misrepresentation,  they  had  withheld  and  converted  to  their 
own  use  the  sum  of  8000/.  or  upwards,  part  of  the  capital  of  the  society. 

The  bill  prayed  that  an  account  might  be  taken  of  the  number  of 
[*565]  shares  in  the  capital  of  the  society,  which,  'after  the  incorporation  of 
the  society,  were  appropriated  by  or  to  Abbott,  Brickwood,  Shaw, 
and  Ralph  Watson  respectively:  and  of  the  amoutjt  of  capital  which,  at  the 
time  of  the  appropriation  of  such  respective  shares  and  in  consideration  there- 
of, ought  to  have  been  paid  or  subscribed  by  the  said  last  named  defendants 
and  Ralph  Watson  respectively  to  the  funds  of  the  society :  and  of  all  sums 
of  money  paid,  subscribed,  or  otherwise  satisfied  to  the  society  by  the  said 
last  named  defendants  and  Ralph  Watson  respectively,  in  respect  of  the  capi- 
tal sum  due  from  them  or  any  of  them  upon  their  respective  shares ;  and  that 
in  taking  such  accounts,  credit  might  be  allowed  to  Abbott,  Biickwood,  and 
Shaw  respectively,  and  to  the  estate  of  Ralph  Watson,  for  all  sums  of  money 
by  them  respectively  properly  advanced  or  expended  on  behalf  of  the  society 
before  the  incorporation  thereof;  and  that  it  might  be  declared  that  the  socie- 
ty was  not  bound  by  the  resolution  of  the  general  meeting  in  February,  1836 ; 
and  that  Abbott,  Brickwood,  and  Shaw  might  respectively  be  decreed  to  pay 
to  the  plaintiffs,  what,  upon  taking  such  accounts,  should  be  found  due  to  the 
plaintiffs  from  the  said  last  named  defendants  respectively,  and  that  Mrs.  Wat- 
son might  be  decreed  to  pay  to  the  plaintiffs,  out  of  the  personal  estate  of 
Watson,  what,  upon  taking  such  accounts,  should  be  found  to  be  due  to  the 
plaintiffs  from  the  estate  of  Watson. 

To  this  bill  Abbott  and  Shaw  demurred  for  want  of  equity,  and  also  for 
want  of  parties,  on  the  ground  that  the  wives  of  Abbott  and  Brickwood,  and 
the  other  original  shareholders  in  the  bill  mentioned  were  necessary  parties. 

Mr.  Tinney,  Mr.  Bethell,  Mr.  Walker,  and  Mr.  Hetherington,  in 
[*566]  support  of  the  demurrer : — By  the  'arrangement  complained  of,  no 
injury  was  done  to  the  parties  who  now  seek  redress ;  the  act  now 
questioned  was  done  by  all  the  members  of  the  corporation,  who  had  then 
full  power  of  dealing  with  the  corporate  property  as  they  pleased.  The  in- 
jury done  by  themselves  as  individuals  was  sustained  by  themselves  as  form- 
ing the  corporation.    Telford  and  Giles  are  not  alleged  to  make  any  com- 
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plaint  and  are  not  parties ;  besides  this,  the  act  was  afterwards  confirmed  by 
the  council  of  managers  and  by  the  general  meeting.  Hichens  v.  Con- 
greve,{a)  differs  materially  from  the  present  case ;  there  the  directors  sold 
land  to  the  company  at  a  higher  price  than  they  had  given  for  it,  and  they 
were  compelled  to  account  for  the  difference  between  the  two  sums ;  there, 
the  directors  were  trustees  for  their  co  proprietors :  but  in  this  case  they  were 
responsible  only  to  themselves,  and  they  exonerated  themselves  from  any 
liability  which  they  had  subjected  themselves  to ;  the  parties  interested  in 
having  an  account  taken  are  the  other  shareholders,  and  they  are  not  before 
the  court.  If  the  four  originators  of  the  society  are  accountable,  it  must  be 
on  the  ground  of  misrepresentation,  and  not  on  account  of  the  division  of  the 
shares  among  themselves;  the  individuals,  therefore,  who  were  deceived, 
and  not  the  corporation,  are  the  proper  parties  to  apply  to  the  court  for  relief: 
at  all  events,  they  are  necessary  parties  to  the  suit. 

Mr.  Pemberton,  Mr.  G.  Richards,  and  Mr.  R.  Palmer,  in  support  of  the 
bill : — The  division  of  the  shares  was  not  an  act  of  the  corporation,  but  an  act 
of  the  individual  shareholders.  The  bill  does  not  impeach  that  division,  but 
seeks  to  have  the  arrangement  completed  by  paying  the  full  price. 

*AU  the  shareholders  are  represented  by  the  corporation,  they  are    [#567J 
all  before  the  court,  and  therefore  the  objection  for  want  of  parties,  is 
not  valid ;  they  cited  The  Charitable  Corporation  v.  &uttoti.(b) 

The  Master  of  the  Rolls: — This  bill  alleges,  that  four  persons, being 
at  that  time  the  managers  and  the  only  members  of  the  corporation,  purchased 
for  themselves  all  the  shares  into  which  the  property  of  the  corporation  was 
to  be  divided,  without  paying  the  just  price  for  them ;  and  the  bill  which  has 
been  filed  by  the  corporation  prays,  in  substance,  that  an  account  may  be 
taken  of  what  they  ought  to  have  paid,  and  for  payment  of  the  amount.  This 
I  apprehend  to  be  the  substance  of  the  bill,  though  it  is  complicated  in  its 
frame.  Whether  fraud  has  or  has  not  been  practiced,  is  not  now  a  matter 
for  the  consideration  of  the  court,  the  only  question  now  being,  whether  upon 
the  allegations  of  fraud  which  are  contained  in  this  bill,  the  plaintiffs  are  en- 
titled to  have  an  answer  from  the  defendants.  A  great  deal  of  confusion  has 
almost  unavoidably  arisen  in  the  course  of  the  argument,  by  not  distinguish- 
ing the  corporation  or  corporate  body  from  the  individual  persons,  who  at 
one  time  seem  to  have  constituted  not  the  corporation,  but  all  the  members  of 
the  corporation.(c)  Unless  such  a  distinction  be  observed,  it  would  be  im- 
possible to  come  to  any  thing  like  a  satisfactory  conclusion  upon  this  occa- 
sion. The  four  gentlemen  who  have  been  mentioned  seem  to  have  been  en- 
gaged in  the  meritorious  speculation  of  collecting  together  objects  of  science 
for  exhibition.  They  commenced  it  as  a  private  speculation,  but 
after  they  had  proceeded  for  some  time,  they  were  desirous  of  *as-    |*568] 

(a)  4  Rats.  562,  and  4  Sim.  420.  (6)  3  Aik.  400. 

(c)  See  Bligh  v.  Brent,  3  Yonnge  &  C.  295. 
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sociating  with  them  two  other  persons.  These,  however,  objected  to  come 
into  the  concern,  unless  they  were,  exonerated  from  any  liability,  be- 
yond the  amount  for  which  they  pledged  themselves,  by  any  subscription 
they  might  think  fit  to  make.  As  this  could  only  be  dono  by  a  charter  of  in- 
corporation, one  was  accordingly  applied  for  and  obtained,  and  it  was  cer- 
tainly granted  upon  the  supposition  that  a  capital  to  the  amount  of  20,000/. 
was  to  be  raised,  and  that  the  undertaking  was  to  be  carried  on  for  the  pur- 
poses stated ;  it  was  upon  this  understanding  that  the  peculiar  privileges 
which  belong  to  chartered  corporations  were  granted.  Now  it  is  distinctly 
stated  in  this  bill,  that  the  only  persons  who  were  at  that  time  interested, 
were  the  four  persons  named.  That  being  so,  it  is  alleged  in  argument,  that 
they  had  a  right  to  do  what  they  pleased  with  respect  to  that  which  was  to 
become  the  property  of  this  corporation,  that  is,  in  respect  of  these  shares ; 
and  that  if,  on  the  one  hand,  they  had  the  power  of  incurring  responsibility, 
they  had,  on  the  other  hand,  the  power  iu  that  way  of  discharging  themselves 
from  it.  I  confess  I  cannot  concur  in  that  argument.  They  were  then  the 
only  members  of  the  corporation,  and  taking  it  for  the  present,  that  being  such 
only  members,  they  had  a  right  to  do  what  they  pleased  with  the  property  of 
the  corporation,  without  proceeding  to  the  extent  of  destroying  the  corpora- 
tion ;  yet  had  they  a  right  to  act  in  a  manner  totally  inconsistent  with  this 
charter  of  incorporation,  and  at  the  same  time  continue  to  act  as  if  the  charter 
of  incorporation  were  valid — to  hold  out  to  the  world  that  it  was  valid,  and 
to  sell  shares  upon  that  supposition  ?  1  apprehend  they  were  bound  to  look 
to  the  continuance  of  the  corporation,  and  to  the  conditions  and  terms  on 
which  it  was  originally  founded ;  and  that,  in  continuing  it,  they  could  not 
discharge  themselves  from  the  liability  of  the  conditions  affecting  the 
[*569]  rights  of  all  who  might  #after wards  become  members  of  the  corpora- 
tion. A  man  with  regard  to  his  own  estate  may  act  as  he  pleases ; 
he  may,  as  it  has  been  said  in  argument,  take  from  one  pocket  and  put  into 
another :  but  that  is  not  the  case  with  these  persons.  They  were  the  only 
managers  and  the  only  members  of  the  corporation,  and  what  is  alleged  upon 
this  bill  is,  that  they  determined  to  become  the  owners  of  all  the  shares ;  their 
right  to  do  so  is  not  disputed  by  the  plaintiffs,  but  what  they  say  is  this, 
"You  might,  if  you  pleased,  have  become  the  owners  of  all  the  400  shares, 
but  if  the  corporation  was  to  continue,  then  you  were  bound  to  give  to  the 
corporation  the  value  of  those  shares,  or  20,000/. ;  but  you  have  not  done  so." 
This  is  the  question  to  be  determined  in  this  cause.  The  defendants,  on  their 
part,  say  we  have  laid  out  money  in  the  purchase  of  models,  furniture,  <fcc. : 
in  the  alteration  of  the  premises :  and  iu  carrying  on  the  undertaking,  until 
we  had  established  and  made  it  very  valuable ;  our  outlay  and  expenses 
amounted  to  16,000/.,  we  have  added  4000/.,  and  by  delivering  the  models, 
<fcc.  to  the  corporation,  and  by  paying  the  4000/.  we  have  become  the  pur- 
chasers of  400  shares.  If  the  facts  were  so,  it  is  not  disputed  by  the  plaintiffs 
that  the  transaction  was  right,  but  the  truth  of  that  allegation  cannot  be 
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brought  into  discussion  upon  this  demurrer.  The  plaintiffs  allege  by  the 
bill  that  the  expenditure  did  not  amount  to  the  16,000/.,  and  if  not,  the  result 
simply  is,  that  the  amount  of  the  expenditure,  together  with  the  4000/.  which 
was  the  whole  consideration  paid  for  the  400  shares,  was  much  less  than  their 
value.  It  is  distinctly  stated  by  the  bill  that  the  four  persons  bought  the 
whole  400  shares  from  the  corporation : — that  they  as  individual  members  of 
the  corporation  acquired  them,  without,  according  to  the  allegation  in  this 
bill,  having  paid  into  the  corporation  fund  the  value  of  them. 

•This  transaction  was  effected  amongst  themselves  very  soon  after  [*570] 
the  charter  of  incorporation  was  granted,  and  I  do  not  find  any  body 
else  acting  on  that  occasion.  There  appears  to  be  an  entry  of  the  agreement 
in  the  ledger,  in  which  they  expressly  charge  themselves  with  the  sum  of 
20,000/.,  and  discharge  themselves  by  the  16,000/.  already  expended  and  the 
4000/.  paid  by  them  into  the  bankers  of  the  company.  At  the  first  council, 
held  on  the  23d  of  January,  1835,  and  at  the  first  general  meeting,  which 
took  place  on  the  18th  of  February,  1835,  they  stated  that  they  had  paid 
20,000/.  for  the  shares  in  the  same  way,  viz  :  4000/.  in  money  and  16,000/.  in 
expenditure.  The  bill,  however,  alleges  that  at  the  time  that  meeting  took 
place,  faith  was  given  to  these  representations ;  they  were  considered  to  be 
entirely  true,  and  every  body,  therefore,  concurred  in  allowing  the  transaction 
to  stand:  that  is,  believing  that  the  full  consideration  for  the  400  shares  had 
been  paid,  they  consented  to  the  matter  proceeding  upon  that  footing ;  but 
upon  an  investigation  of  the  accounts  and  of  these  different  matters,  it  after- 
Wards  appeared  that  the  sum  of  16,000/.  had  never  been  advanced  in  this 
form  at  all ;  that  not  more  than  3000/.  had  been  advanced,  and  the  other 
8000/.  had  never  been  accounted  for  to  the  corporation  at  all.  The  question 
therefore  is,  whether,  upon  a  bill  containing  these  allegations,  the  plaintiffs 
have  not  a  right  to  an  answer?  Whether  there  was  such  a  fraud  or  not,  I 
have  not  at  present  the  means  of  knowing.  I  can  conceive  many  ways  in 
which  the  sum  of  16,000/.  might  have  been  honestly  and  properly  paid  up, 
and  for  anything  I  know  to  the  contrary,  that  really  may  have  been  the  case  ; 
but  it  does  appear  to  me  on  the  facts  I  have  stated,  that  these  defendants 
ought  to  answer  this  bill. 

#It  is  to  be  observed  that  the  transaction  which  is  impeached,  is  a  [#571] 
transaction  between  these  parties  as  individual  managers  on  the  one 
hand,  and  the  corporation  on  the  other ;  and  that  no  transaction  as  between 
these  parties  as  the  owners  of  shares,  and  the  persons  who  purchased  from 
them  is  in  any  way  in  dispute  in  the  present  bill ;  the  latter  are  not  therefore 
necessary  parties  to  the  suit.fl] 

An  appeal  was  presented  to  the  Lord  Chancellor,  bat  the  case  was  afterwards  compromised. 

[1]  Vide  Brigge  v.  Penniman,  8  Cow.  395.  Robinson  y.  Smith,  3  Paige,  989.  Walker  ▼.  2b- 
vereaus,  4  Paige,  239.  Blain  y.  Agar,  1  Sim.  37,  44,  n.  1.  Preston  v.  The  Grand  Collier  Dock 
Co.,  11  Sim.  327. 
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Whiting  v.  Force. 

1840:  June  2. 

A  testator  gave  his  residuary  estate  to  his  wife  for  life,  and  to  be  divided  amongst  and  paid  to  his 
children  on  the  whole  of  them  attaining  twenty-one  and  not  before,  but  the  payment  to  be  post- 
poned till  the  death  of  their  mother  ;  and  he  directed  maintenance  to  be  allowed  them  in  the 
event  of  the  wife's  death  while  the  children  were  under  twenty -one  ;  there  wasa  gift  over  to  the 
children  of  any  child  who  should  die  before  receiving  hi*  share,  and  the  testator  provided  that 
in  case  any  of  his  children  should  die  without  leaving  issue,  his  share  should  go  over  to  the  sur- 
vivors. A  child  attained  twenty-one  after  the  widow's  decease,  but  died  without  issue  before  re- 
ceiving her  share :  held,  that  her  representatives,  and  not  the  surviving  children  were  entitled  to 
her  share. 

The  testator  in  this  cause,  by  his  will,  dated  in  March,  1826,  gave  the 
residue  of  his  estate  to  trustees,  upon  trust  to  invest  the  same,  and  pay  the  in- 
come to  his  wife  for  her  life;  and  he  declared  that  it  was  his  will  that  the 
estate  should  only  be  divided  among  his  children  on  the  whole  of  them  at- 
taining the  age  of  twenty-one  years,  and  not  before  that  period ;  and  should 
the  whole  of  his  children  attain  the  age  of  twenty-one  years  during  the  life- 
time of  their  mother,  then  the  payment  of  their  respective  shares  should  stand 
over  until  their  mother's  demise.  He  then  gave  directions  for  the 
[*572J  maintenance  and  advancement  of  his  'children  in  the  event  of  the 
death  of  his  wife  before  his  children  attained  the  age  of  twenty-one 
years.  And  on  the  death  of  his  wife,  and  on  the  whole  of  his  children  at- 
taining the  age  of  twenty-one  years,  then  he  directed  his  executors  to  divide, 
pay,  transfer,  or  assign  the  whole  of  his  estate  unto  and  among  his  children 
in  equal  shares.  And  in  case  any  one  of  his  children  should  die  before  re- 
ceiving his  or  their  share,  then  he  directed  the  same  to  be  paid  to  any  child 
or  children  which  he,  she  or  they  should  leave  behind  them,  so  that  such  is- 
sue should  receive  their  deceased  parent's  share ;  provided  always,  that  in 
case  any  of  his  said  children  should  die  without  leaving  lawful  issue,  then 
he  directed  that  such  parts  or  shares  of  him,  her,  or  them,  should  go  and  ac- 
crue to  the  survivors  or  the  issue' of  those  surviving,  and  to  be  equally  divi- 
ded amongst  such  surviving  children,  or  their  issue,  in  the  same  manner  as 
the  share  or  shares  of  those  dying  were  in  his  will  before  declared  to  be  pay- 
able. 

The  testator  died  in  April,  1826,  leaving  his  wife  and  three  children  sur- 
viving him ;  the  widow  afterwards  died,  and  Rosetta,  the  youngest  child,  at- 
tained twenty-one  in  October,  1839,  after  the  widow's  death  ;  in  December, 
1839,-Rosetta  intermarried  with  Mr.  Beecher,  and  died  in  January,  1840, 
without  issue ;  her  husband  took  out  letters  of  administration  to  her  estate. 

Previously  to  her  death,  a  suit  had  been  instituted  by  the  three  children  of 
the  testator  against  the  surviving  executor,  and  the  fund  had  been  paid  into 
court ;  but  Rosetta  had  not,  at  her  death,  received  any  part  of  her  share. 

A  supplemental  bill  having  been  filed  on  her  death,  the  cause  came 
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on  for  hearing,  and  the  question  was,  'whether,  by  the  death  of  Ro-    [*573] 
setta  without  issue,  before  payment  of  her  share,  it  went  over  to  the 
two  other  children. 

Mr.  Pemberton  and  Mr.  Bacon,  for  the  plaintiffs,  the  two  other  children, 
cited  Hutcheon  v.  Mannington,(a)  Gaskellv.  Harman^b)  1  Roper  on  Lega- 
cies, 517. 

Mr.  Kindersley  and  Mr.  Hardy  for  Mr.  Beecher,  Mr*  Spence  and  Mr. 
Wright^  for  the  executor ;  and  Mr.  Craig,  for  a  purchaser,  were  not  called 
on  by 

The  Master  of  the  Rolls,  who  said,  it  appears  to  me  that  the  gift  over 
to  the  other  children  does  not  take  effect  in  this  case. 

The  testator  intended,  and  has  distinctly  directed,  his  estate  to  be  divided 
amongst  all  his  children  on  the  whole  of  them  attaining  twenty-one,  and  not 
before  that  period.  Under  that  direction  the  duty  of  the  trustees  to  pay,  and 
the  right  of  the  legatees  to  receive,  accrued  at  the  moment  when  the  testator's 
youngest  child  attained  twenty-one.  He  then  goes  on  to  say,  that  "  in  case 
any  one  of  his  children  should  die  before  receiving  his  or  her  share/'  then  it 
was  to  go  to  the  children  which  such  child  should  leave  behind,  and  if  there 
should  be  none,  it  was  to  go  over  to  the  surviving  children  of  the  testator. 
The  word  "  receive"  must  be  construed  with  its  co-relative  "  pay ;"  and  there- 
fore the  right  to  receive  and  the  duty  to  pay  occurred  at  the  very  same  time ; 
I  cannot  imagine,  then,  that  it  was  the  intention  of  the  testator,  if  one  of  his 
children  having  become  entitled  to  receive  a  share  of  this  property  asked  for 
payment,  but  happened  to  die  without  receiving  it,  that  this  accident 
•was  to  alter  the  destination  of  the  fund.  I  am  of  opinion,  therefore,  [*574] 
that  the  gift  over  did  not  take  effect. 


See  Mocatta  v.  Lindo,  9  Simons,  56,  [58,  n.  1.  Watmm  v.  Haye§9  id.  500, 501,  tt.  2.  (At  the  com- 
mencement of  which  note,  two  lines  are  transposed)  Law  v.  Thompson,  4  Rues.  92.  Vawdry 
v.  Geddee,  1  Rum.  &  M.  203, 208,  n.  3.  Bltast  r.  Burgh,  ante,  221,  225,  n.  1.  Ring  v.  Hard- 
wicke,  ante,  332.     teeming  v.  Sherratt,  2  Hare,  14.     Drake  v.  Pel/,  3  Edw.  Ch.  Rep.  251.] 


Moore  v.  Elk  i  not  on. 

1840:  June  8. 

One  decree  was  taken  in  several  suits.    An  abatement  afterwards  occurred :  Held  that  one  hill  ot 
revivor  was  soMeient 

One  decree  was  taken  in  three  suits,  of  Bond  v.  Frowd,  Moore  V.  Frou>d, 
and  Moore  v.  Abbott,(c)  after  which  there  was  an  abatement  by  the  death  of 
Bond,  the  plaintiff  in  the  first,  and  a  defendant  in  the  other  suits ;  upon  this  one 

(a)  1  Ves.  jnn.  366.  (6)  11  Ves.  489.  («?)  3  Myl.  &  Cr.  45  ;  and  2  Keen,  242. 

Vol.  IL  45 
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bill  of  revivor  was  filed  against  Elkington  his  personal  representative,  praying 
a  revivor  of  the  several  suits ;  it  now  came  on  for  hearing. 

Mr.  Pemberton  and  Mr.  Heathfieldy  for  the  plaintiff. 

Mr.  Willcock,  contra,  objected  that  there  tfitght  to  be  separate  bills  of  re- 
vivor in  the  several  suits,  but 

The  Master  of  the  Rolls  considered  that,  as  there  was  but  one  decree 
in  the  three  suits,  one  bill  of  revivor  was  sufficient. 


[#575]  "The  Attorney  General  v.  Kell. 

1840 :  June  10. 

A  fund  wu  raised  by  rolantary  subscription  by  the  inhabitants  of  Lewes  and  its  neighborhood,  and 
applied  in  the  purchase  of  premises  for  making  a  pest-house,  and  the  trusts  were  declared  ac- 
cordingly .  In  1808  the  trustees,  under  a  resolution  of  the  inhabitants  at  a  general  meeting,  sold 
the  premises,  and  lent  the  produce  to  the  commissioners  of  lighting  and  paying  on  the  security  of 
the  rates.  Neither  the  principal  nor  interest  having  evei  been  repaid :  Held,  upon  an  informa- 
tion by  the  Attorney  General,  that  this  was  a  charitable  foundation:— that  a  breach  of  trust  had 
been  committed : — and  that  the  money  ought  now  to  be  repaid  by  the  eommisMoners  out  of  the 
rates,  though  by  the  act  empowering  the  commissioners  to  raise  money  on  the  rates  one  twenti- 
eth of  the  principal  was  to  be  paid  off  annually. 

In  the  year  1742,  there  being  no  hospital  in  the  town  of  Lewes,  the  inha- 
bitants and  the  gentry  of  the  neighborhood  raised  by  subscription  the  sum  of 
421/.  10s.  for  the  purpose  of  establishing  one.  200/.,  part  of  the  sum  so  raised, 
was  applied  in  the  purchase  of  premises,  which,  on  the  first  of  November, 
1742,  were  conveyed  to  twenty-four  trustees,  "  in  trust  that  when  any  person 
or  persons  should  at  any  time  thereafter  happen  to  fall  sick  of  the  small  pox 
or  any  other  infectious  distemper  within  the  limits  of  the  borough  of  Lewes, 
or  within  the  liberty  of  the  castle  thereof,  or  in  any  of  those  houses  without 
the  limits  of  the  borough  of  Lewes  aforesaid,  called  the  Spittal  houses,  lying 
in  the  parish  of  St.  Ann,  or  in  any  of  the  houses  which  lie  in  the  said  parish 
eastward  of  said  Spittal  houses  towards  the  said  borough,  that  then  the  said 
messuage  and  premises  should  be  used  and  employed  for  an  hospital  or  pest- 
house  to  receive  such  person  so  infected  as  should  be  nominated  and  appointed 
by  the  said  trustees,  or  the  majority  of  them,  together  with  the  constables  of 
said  borough  for  the  time  being :"  the  remainder  of  the  money  was  employed 
in  converting  the  premises  into  a  pest-house,  and  in  providing  necessary  ma- 
terials and  furniture. 

In  1792,  the  premises,  being  considered  useless  as  an  hospital,  as  well  as 

unsafe,  from  the  neighborhood  which  in  the  course  of  years  had 

[•576]    grown  up  round  it,  #ceased  to  be  so  applied,  and  the  furniture  which 

had  belonged  to  it  was  sold  by  the  then  constable  of  the  town,  and 

the  premises  were  let  to  the  parish  officers. 

In  1808,  under  a  resolution  at  a  general  meeting  of  the  inhabitants  of  Lewes, 
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the  property  was  sold  to  the  parish  of  St  Ann  for  450/.  and  was  con- 
veyed  by  the  trustees  to  Turner,  a  trustee  for  the  parish  of  St.  Ann.  The 
purchase  money  was  thereupon  paid  to  the  commissioners  of  lighting,  paving, 
and  cleansing  the  town,  who  under  the  powers  contained  in  a  local  act  of 
Parliament,  executed  a  security  on  the  rates  to  three  persons  as  trustees  for 
the  sum  of  4602.,  with  interest.  Turner  about  the  same  time,  conveyed  the 
premises  to  the  churchwardens  and  overseers  of  the  parish  for  a  term  of  1000 
years,  and  covenanted  to  convey  the  inheritance  and  levy  a  fine  thereof  to 
them.  By  a  declaration  of  trust  made  between  the  surviving  trustees  of  the 
first  part,  the  constable  of  Lewes  of  the  second  part,  Turner  of  the  third  part, 
the  mortgagees  of  the  rates  of  the  fourth  part,  and  the  churchwardens  and 
overseers  of  the  fifth  part ;  it  was  declared  that  the  trustees  of  the  4502.  should 
stand  possessed  thereof  and  of  the  interest,  to  dispose  as  well  of  the  said  inte- 
rest as  principal  money  in  such  manner  as  should  be  required  by  the  said 
trustees  and  constables  for  the  time  being,  or  a  majority  of  them,  in  pur- 
chasing, erecting,  or  hiring,  and  maintaining  a  proper  place  of  reception  for 
persons  laboring  under  the  small  pox  or  any  other  infectious  distemper,  as  was 
limited,  expressed,  and  declared  in  the  said  indenture  of  1st  November,  1742, 
or  for  such  other  purposes  as  in  the  judgment  of  the  said  last  mentioned  trus- 
tees and  constables  for  the  time  being,  or  a  majority  of  them,  might  best  con- 
tribute to  guard  against  the  introduction  or  spreading  of  such  infec- 
tions distemper  within  the  said  #borough  and  parts  adjoining.  And,  [*677] 
in  the  mean  time,  in  trust  to  indemnify  the  parish  officers  of  St  Ann, 
or  the  persons  for  the  time  being  possessed  of  the  said  term  of  1000  years, 
from  all  disturbance  in,  or  eviction  from  the  possession  of  the  said  premises, 
and  all  claims  in  respect  thereof  out  of  the  said  sum,  as  the  said  trustees,  con- 
stables, and  churchwardens,  and  overseers  of  St.  Ann  for  the  time  being 
should  direct. 

By  the  paving  act  in  question,  (46  O.  3,  c.  43,)  the  commissioners  were  em- 
powered to  borrow  uot  exceeding  21001.  on  the  rates,  and  were  to  pay  inte- 
rest on  the  money,  and  one  twentieth  of  the  principal  yearly.  The  first  pay- 
ment of  which  was  to  be  made  at  the  expiration  of  six  months  from  the  time 
of  making  each  mortgage. 

No  part  of  the  450/.  or  the  interest  had  ever  been  paid.  This  information 
was  filed  against  the  decks  of  the  commissioners,  the  surviving  trustees  and 
the  constables,  praying  an  account  of  what  was  due  upon  the  mortgage  debt 
of  450/.,  and  for  a  declaration  that  the  commissioners  were  bound  to  repay 
the  same ;  and  if  they  should  not  admit  assets  sufficient,  then  that  they  might 
be  directed  forthwith  to  take  such  steps  as  by  the  provisions  of  the  act  were 
lawful  and  necessary  for  the  purpose  of  raising  a  sufficient  sum  to  repay  said 
mortgage  debt  and  interest,  and  for  a  scheme. 

Mr.  Pemberton  and  Mr.  Blunt,  in  support  of  the  information,  contended 
that  this  was  an  established  charity :  that  the  inhabitants  had  no  power  of 
destroying,  or  of  applying,  for  the  benefit  of  the  rate  payers  of  the  town,  that 
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which  was  intended  for  persons  afflicted  with  disease.    That  lapse  of  time 
was  no  bar  to  a  charity,  especially  where,  as  here,  the  parties  had  all  notice 

of  the  trust. 
f*578]        Mr.  Renshaw  for  the  trustees. 

Mr.  Kindersley  and  Mr.  Allfrey,  for  the  commissioners,  contended 
that  this  was  not  a  charitable  foundation,  but  a  private  and  voluntary  arrange- 
ment of  the  inhabitants,  with  which  the  Attorney  General  had  no  right  to  in- 
terfere ;  and  that  the  inhabitants  had,  if  they  chose  to  exercise  it,  the  full  con* 
trol  and  right  of  varying  the  application.  That  the  establishment  having  be- 
come unnecessary,  and  there  being  no  funds  to  support  it,  it  would  be  useless 
to  re-establish  it ;  that  the  intention  was  to  benefit  the  town,  and  the  hospital 
having  for  many  years  prior  to  1806,  by  reason  of  the  introduction  of  vacci- 
nation become  useless,  it  was  a  proper  application  cy-pres  of  the  fund  to  de- 
vote it  to  cleansing  the  town,  and  by  increasing  its  salubrity,  prevent  the  in- 
troduction of  infectious  diseases. 

That  the  present  rate  payers  were  not  liable  to  pay  that  which  ought  to 
have  been  borne  by  the  rate  payers  of  180S,  and  that  the  act  of  Parliament 
provided  that  one-twentieth  of  the  principal  money  borrowed  was  to  be  repaid 
every  year.  That  there  was  no  mode  of  enforcing  the  security,  except  by 
taking  possession  of  the  present  rates  and  diverting  them  from  the  legitimate 
purpose  for  which  they  were  raised. 

They  also  contended  that  length  of  time  was  a  bar  to  the  relief. 

Mr.  Pemberion,  in  reply,  referred  to  the  case  of  Attorney  General  v.  Bo- 
vill  lately  before  the  court(a)  in  which  the  charity  estates  had  been  pur- 
chased with  money  raised  by  voluntary  contributions  amongst  the 
[•579]    *parishioners  of  St.  Clement's  Danes,  yet  it  had  been  held  that  the 
parish  had  no  right  to  divert  the  funds  from  their  original  destina- 
tion. 

The  Master  of  the  Rolls  :— This  is  an  information  by  the  Attorney 
General  praying  for  relief  in  respect  of  an  establishment  called  a  charity. 
In  1742  there  was  a  collection  by  voluntary  subscription,  by  which  means  a 
sum  of  450/.  was  raised,  and  a  house  was  purchased  and  conveyed  to  trustees 
for  the  purposes  stated.  I  can  have  no  doubt  that  a  charity  was  thereby 
established,  and  that  the  trustees  had  no  right  whatever  to  sell  the  property, 
or  to  place  the  produce  in  the  hands  of  the  commissioners  to  be  applied  by 
them  to  other  purposes. 

In  1792,  it  is  said  that  there  were  no  means  of  applying  the  premises  ac- 
cording to  the  intention,  and  that  there  was  then  no  want  of  any  such  insti- 
tution, as  by  vaccination  cases  of  small-pox  had  disappeared.  It  would  be 
difficult  to  imagine  that  such  was  the  case  in  1792,  or  that  at  any  time  an 
hospital  for  infectious  diseases  would  become  useless.  It  is  objected  that  the 
establishment  is  not  endowed,  and  that  there  are  therefore  no  means  of  sup* 

'%fl)L.C,  llth  March,  1840. 
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porting  it :  this  is  no  argument  against  its  being  a  charitable  institution. 
Here  are  means  of  accommodation  offered  to  those  persons  desirous  of  avail- 
ing themselves  of  them ;  and  if  any  difficulty  occurs  as  to  the  application  of 
the  fund  when  recovered,  a  reference  to  the  Master  might  be  made  to  approve 
of  a  proper  scheme. 

In  1792,  the  trustees  concur  in  devoting  the  house  to  another  purpose,  and 
in  1808  they  actually  sell  the  property  for  450/.,  to  persons  who  are 
not  parties  to  the  information,  namely,  the  parish  of  St.  Ann.  The  *par-    [*580] 
ties  seem  to  have  been  then  desirous  of  applying  the  purchase  money 
in  aid  of  the  funds  for  paving,  &c,  and  it  ultimately  found  its  way  into  the 
hands  of  the  commissioners. 

The  purchasers  conceiving  that  the  title  to  the  property  might  be  impeach- 
ed, procured  an  assignment  of  the  rates  to  certain  persons  for  securing  the 
450/.,  and  out  of  this  fund  they  were  to  be  indemnified.  This  transaction 
long  after  took  place ;  it  was  discovered  by  the  Charity  Commissioners,  and 
the  Attorney  General  files  this  information,  whereby  abandoning  the  charity 
lands,  he  follows  the  purchase  money  in  the  hands  of  the  commissioners  of 
paving,  and  he  produces  in  evidence  against  them  the  very  deed  by  which 
they  undertake  out  of  the  rates  to  repay  the  money. 

It  is  said  that  there  are  no  means  of  enforcing  this  demand,  because  the 
act  of  Parliament  directs  moneys  borrowed  to  be  repaid  within  twenty  years. 

I  think,  notwithstanding  this,  that  the  Attorney  General  is  entitled  to  the 
relief  he  asks,  and  that  if  the  hospital  is  not  wanted,  and  as  it  is  represented, 
is  useless,  then  a  reference  must  be  made  to  the  Master  to  approve  of  a  scheme 
for  the  application  of  the  fund. 

The  amount  of  what  is  due  must  be  ascertained ;  as  to  the  mode  of  raising 
it,  if  a  difficulty  should  occur,  an  application  to  the  dueen's  Bench  may  pos- 
sibly become  necessary. 

It  must  be  declared  that  this  is  a  charity  trust,  and  that  the  450/.  and  in- 
terest, with  the  Attorney  General's  costs,  ought  to  be  raised  out  of  the 
rates.(a)[l] 

(«)  The  cause  stood  over,  in  order  that  tome  proposal  might  be  made  by  the  commissioners  as 
to  raising  the  money. 

[1]  Vide  Attorney  General  v.  The  Ironmonger*  Company,  auto,  313.  The  Same  r.  Kerr,  ante, 
490.  The  Same  r.  The  Mayor  $e.  of  Exeter,  3  Rom  395.  The  Same  v.  Lord  Hothomf  id.  416, 
S.  C.  Turn.  &  Ross.  909.  The  Same  v  The  Mayor  fc.  of  Newbury,  3  Myl.  &  K.  $47.  The 
Same  r.  Brettingham*  3  Beav.91.     The  Same  v.  The  Fiohmongere  Company,  post,  588. 
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1840:  June  10. 

Exception!  to  an  answer  for  insufficiency  will  not  fail  on  account  of  their  not  following  literally  the 
words  of  the  interrogatory,  provided  the  variation  be  not  important. 

This  bill  was  filed  against  several  defendants. 

The  introductory  part  of  the  interrogatories  of  the  bill  called  upon  the  de- 
fendants (naming  them)  "according  to  the  best  and  utmost  of  their  know- 
ledge, remembrance,  information,  and  belief,"  to  set  forth  certain  matters,  and 
afterwards  proceeded,  and  "  that  the  said  defendants  may,  in  manner  afore- 
said, answer  and  set  forth,  whether  they  or  one  and  which  of  them  have  not 
or  has  not  now  or  had  not  until  a  recent  or  some  and  what  period,  in  their  or 
some  or  one  and  which  of  their  possession,  custody,  or  power,  or  in  the  pos- 
session, custody,  or  power  of  their  respective  solicitors  or  solicitor,  divers  or 
some  and  what'1  books  of  account,  &c,  relating  "  to  the  trust  property  or 
estate,  or  to  the  several  other  matters  and  things  hereinbefore  mentioned  and 
set  forth,  or  to  some  and  which  of  them." 

"  And  that  they  may  respectively  set  forth"  a  schedule  of  all  such  books 
of  account,  &c.,  "  distinguishing  such  as  have  ever  been  but  are  not  now  in 
their  possession,  custody,  or  power,  and  stating  what  is  become  of  the  same, 
and  of  each  and  every  of  them." 

The  defendants  having  filed  their  answer,  the  plaintiff  took  exceptions  to 
one  of  them  for  insufficiency,  the  first  of  which  exceptions  was  worded  as 
follows : — "  For  that  the  said  defendant  hath  not,  in  and  by  his  said  answer, 
answered  and  set  forth,  according  to  the  best  of  his  knowledge,  recollection, 
information,  and  belief,  whether  he  the  said  defendant  has  not  now, 
[*582]  or  had  'not,  until  a  recent  or  some  and  what  period,  in  his  posses- 
sion, custody,  or  power,  or  in  the  possession,  custody,  or  power  of  At* 
solicitors  or  solicitor  l  divers'  books  of  account,"  &c.  "relating  to  the  trust 
property  or  estate  in  the  said  complainant's  bill  of  complaint  mentioned,  or 
to  the  several  other  matters  and  things  thereinbefore  mentioned  and  set 
forth." 

The  second  exception  was, "  For  that  the  said  defendant  hath  not  in  man* 
ner  aforesaid  set  forth"  a  schedule  of  books  of  account,  <fcc.,  "  distinguishing 
such  as  have  ever  been  but  are  not  now  in  his  possession,  custody,  or  power, 
and  stating  what  is  become  of  the  same,  and  of  such  and  every  of  them." 

The  Master  had  disallowed  these  exceptions  partly,  as  was  stated,  on  the 
ground  that  the  exceptions  did  not  literally  follow  the  words  of  the  interrog- 
atory ;  and  he  had  reported  accordingly* 

The  plaintiff  took  exceptions  to  the  Master's  finding. 

Mr.  Pemberton  and  Mr.  E.  R.  Daniell,  appeared  in  support  of  the  excep- 
tions to  the  report,  insisted  that  the  defendant's  answer  was  insufficient  in 
the  points  excepted  to,  and  that  the  Master  was  wrong  in  his  finding. 
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Mr.  Cooper  and  Mr.  Chandless,  for  the  defendant,  contended,  that  the  Mas- 
ter was  right  in  the  conclusion  to  which  he  had  come ;  that  it  had  been  de- 
cided that  exceptions  to  an  answer  containing  in  substance,  but  not  verbatim, 
the  interrogatories  not  answered,  will  be  overruled ;  Hodgson  v.  But- 
terfield.(a)  Here  the  'plaintiff,  in  his  exception,  had  made  several  [#583] 
variations.  The  words  "  best  and  utmost  of  their  knowledge,  re- 
membrance" &c.,  had  been  converted,  in  the  exception,  into  "  best  of  his 
knowledge,  recollection?  &c,  and  the  words  "  whether  they,  or  one,  and 
which  of  them  have  not,  or  has  not"  were  changed  into  "  he,  the  said  defen- 
dant, has  not ;"  and  the  interrogatory  calling  for  a  schedule  of  documents  in 
"their91  possession,  &c,  and  for  a  statement  of  what  had  a  become  of  the 
same,  and  each  and  every  of  them,"  was  varied  in  the  exception,  and  the 
word  "their"  converted  into  "  HUP  and  the  word  "  eachP  into  "  such? 

That  the  technical  rule  acted  on  in  the  Master^  office  prohibited  any  vari- 
ation between  the  exception  and  interrogatory ;  and  that  here  the  variation 
was  materia],  the  meaning  of  the  word  "  recollection"  being  different  from  the 
word  "  remembrance."  That  a  contrary  practice  would  lead  to  constant  dis- 
cussions as  to  the  precise  meaning  of  two  words. 

The  Master  of  the  Rolls  said,  that  on  the  merits  he  thought  the  an- 
swer insufficient : — that  the  subject  matter  of  the  exceptions  was  materi- 
al : — and  that  as  to  the  variation  which  had  been  complained  of  between  the 
exceptions  and  interrogatories,  it  was  quite  trifling,  and  under  these  circum- 
stances the  exceptions  to  the  Master's  finding  must  be  allowed.  The  effect 
of  adopting  the  strict  technical  rule,  contended  for  by  the  defendant,  would 
certainly  not  be  to  promote  the  administration  ofjnstice.fi] 


Another  objection  was  raised  by  the  defendant  to  the  form  of  the  exception 
to  the  Master's  report. 

*On  the  7th  of  April,  1840,  the  reference  was  made  to  the  Master  |*584] 
to  report  on  the  sufficiency  of  the  answer. 

On  the  15th  of  April,  1840,  the  Master,  under  the  twelfth  general  order9 
1S28,  certified  that  three  weeks  further  time  was  necessary  to  make  his  re- 
port. 

On  the  30th  of  April,  1840,  he  made  his  report,  and  the  exceptions  were 
entituled  exceptions  to  the  report  made  in  pursuance  of  an  order  bearing  date 
the  7th  day  of  April,  1840,  but  they  did  not  set  out  the  date  of  the  report  itself. 

For  the  defendant,  it  was  objected  that  this  was  informal,  as  the  Master  bad 

(a)  Sim.  &.  Stu.  236. 

[I]  "  My  opinion  is,  that  the  plaintiff  is  not  bound  to  set  out  in  hie  exception,  every  word  of  the 
passage,  which  he  alleges  is  not  answered  ;  but  that  he  does  enough  if  he  sufficiently  manifests 
what  part  of  the  bill  bis  exception  applies  to."  Shadwell,  V.  C. ;  Woodroffe  v.  Daniel,  10  Sim. 
843.  And  see  ibid.  J44>  n.  1.  BuUnd  t.  MilUr,  4  Paige,  474.  German  t.  JftcAtn,  6  Paige,  288, 
294.     Brooks  t.  Byam,  1  Story's  Kep.  297, 300. 
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made  two  reports  pursuant  to  the  order  of  the  7th  of  April,  viz :  that  of  the 
15th  and  that  of  the  30th.  • 

The  court,  however,  disallowed  the  objection. 


Cane  v.  Martin. 

1840:  Jane  16. 

Alter  demurrer  allowed,  the  plaintiff's  solicitor  refused  to  proceed  until  payment  of  his  bill :  Held* 
that  he  was  bound  to  deliver  over  the  papers  to  the  new  solicitor  of  the  plaintiff  on  the  usual  un- 
dertaking, as  to  lien  and  redelivery,  but  that  the  party  ought,  under  the  circumstance,  to  under- 
take to  prosecute  the  suit  with  due  diligence. 

Mr.  E.  had  been  employed  as  the  solicitor  of  the  plaintiff,  and  a  demurrer, 
filed  by  the  defendants,  to  the  bill  had  been  allowed  on  merits.  It  was  stated 
that  the  plaintiff  had  been  advised  by  his  counsel  not  to  prosecute  the  suit 
further.  Mr.  E.  declined  to  act  further  for  the  plaintiff  until  payment  of  his 
bill  of  costs ;  Mr.  B.  had  subsequently  consented  to  act  in  the  suit  for  the 

plaintiff. 
[•585]        *The  plaintiff  presented  this  petition,  praying  that  Mr.  E.  might 
deliver  up  the  papers  in  the  cause  to  the  new  solicitor,  without  pre- 
judice to  any  lien  for  costs,  Mr.  B.  undertaking  to  return  them  after  the 
hearing. 

Mr.  E.  did  not  object  to  any  inspection  of  the  papers. 

Mr.  Renshaw  for  the  petition  cited  Heslop  v.  Metcalfe,{a)  as  a  direct  au- 
thority for  the  application,  and  Colegrave  v.  Manley.(b) 

Mr.  Elderton  argued,  that  Heslop  v.  Metcalfe  was  not  consistent  with  the 
former  authorities.  That  here  the  suit  was  such  as  rendered  it  impossible 
that  it  could  be  successfully  prosecuted  ;  that  the  undertaking  to  return  the 
papers  after  the  hearing  would  be  ineffectual,  as  the  hearing  would  probably 
be  indefinitely  postponed ;  and  thus  the  solicitor  would  be  wholly  deprived 
of  the  papers  and  of  his  lien  on  them,  That  Mr.  B.  should  therefore  under- 
take to  prosecute  the  suit  with  due  diligence. 

Mr.  Renshaw  in  reply. 

The  Master  op  the  Rolls  : — In  all  cases  of  this  description  there  are 
two  questions  of  inconvenience ;  first,  on  the  solicitor  who  has  prosecuted  the 
suit  at  a  great  expense,  if  the  papers  are  taken  from  him  before  his  bill  i» 
satisfied ;  and  secondly,  on  the  client  whose  course  to  the  attainment  of  jus- 
tice is  obstructed  by  the  retainer  of  his  papers.  The  Lord  Chancellor,  after 
consideration,  has  decided  the  proper  course  to  be  to  deliver  over  the  papers 
without  prejudice  and  on  a  certain  undertaking.  I  cannot,  therefore, 
[*586J  now  Consider  whether  the  ease  of  Heslop  v.  Metcalfe  was  founded 
on  previous  authorities ;  but  it  is  an  authority  so  far  for  the  present 

(a;  S  MyL  ft.  Cr.  183.    [8.  C.  8  Sim.  €99.]  (i)  I  Tom  &  R.  400. 
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application.  This  is  not  exactly  like  the  other  case :  here  the  party  has  been 
advised  by  compent  persons  that  the  cause  ought  not  to  be  prosecuted ;  on 
the  other  hand,  the  plaintiff,  perhaps,  has  been  advised  by  equally  competent 
persons  that  it  may  be  advantageously  prosecuted.  I  think,  under  these  cir- 
cumstances, the  plaintiff  ought  not  to  take  the  papers  out  of  the  hands  of  Mr. 
E.  without  an  undertaking  to  prosecute  the  suit  with  due  diligence.  As  the 
solicitor  does  not  refuse  the  parties  access  to  the  papers,  let  the  petition  stand 
over  until  the  next  day  of  petitions,  the  solicitor  giving  free  access  to  the  pa- 
pers in  the  mean  while,  in  order  that  the  parties  may  determine  whether  they 
will  give  the  undertaking^!  ] 


Extract  from  Order.— F.  B.  (the  new  solicitor)  "  undertaking  to  prosecute  this  cause  with  all 
due  diligence,"  and  that  the  documents,  ice,,  delivered  to  him  under  this  order  shall  be  received 
without  prejudice  to  any  right  of  lien,  and  "  that  they  shall  be  returned  undefaced  within  ten  days, 
after  the  hearing  of  this  cause,  or  after  he  shall  at  any  time  cease  or  decliue  diligently  to  prosecute 
the  suit."  His  Lordship  doth  order  the  delivery  oyer  of  the  papers,  &c»  in  or  oonnected  with  this 
cause  to  F.  B. 


•Welford  v.  STAiNTHfcoffi.  [*587] 

1840:  June  24. 

A  defendant,  who  in  his  answer  refers  to  a  deed  in  the  words,  "  as  by  the  said  indenture,  when 

produced  will  appear,"  must  produce  it  for  the  inspection,  &c.9  of  the  plaintiff*  although  he  does 

not  "  crave  leave  to  refer  to  it." 

This  was  a  motion  for  the  production  of  documents  in  the  defendant's 
possession. 

The  defendant  by  his  answer  referred  to  art  indenture  in  these  words,  "  as 
by  the  said  indenture,  when  produced,  will  appear,'*    This  reference  differed 

[1]  Vide  3  My!.  &  Cr.  190,  n.  1.  Boxon  v.  Bolland,  4  My].  &  Gr.  354.  Mills  v.  Finlayt  1 
Bear.  560  In  re  Smith,  4  Beav.  309.  Steele  v.  Scott,  2  Hog.  141.  Bennett  v.  Baxter,  10  Sim. 
417.  An  attorney  is  not  bound  to  proceed  in  a  suit,  unless  the  client  pays  his  costs,  nor  will  the 
court  compel  him  to  proceed,  without  his  costs  are  paid  or  secured.  Castro  v.  Bennett,  2  Johns. 
Rep.  296.  This  position  of  the  Supreme  Court  of  the  State  of  New  York  is  plain  add  intelligible. 
If  the  attorney  cannot  be  compelled  to  go  on,  unless  secured  for  his  previous  services,  why  should 
he  be  compelled,  in  the  least  degree,  to  relax  the  lien  which  he  may  have  for  those  services?  Is  it 
not  evident  that  by  allowing  the  client  the  temporary  possession  of  papers  on  which  the  attorney 
has  a  lien — for  the  purpose  of  availing  himself  of  them  as  proof  in  the  cause— 4hat  by  that  very 
means  he  may  carry  out  his  suit  to  a  successful  result,  and  then  return  to  his  attorney  a  paper 
which  would  be  utterly  Worthless.  When  the  client  has,  through  the  instrumentality  of  another 
attorney,  recovered  a  judgment  on  a  bond,  or  promissory  note,  which  is  then  returned  to  the  former 
attorney,  it  may  well  be  questioned  if  the  restored  bond  or  note  would  be  of  much  value  to  the  for- 
mer attorney,  as  a  lien.  If  he  could  extend  his  lien  to  the  judgment,  it  would  be  merely,  to  use  a 
phrase  of  Lord  Brougham,  "  to  treat  him  with  a  bill  in  Chancery."  A  different  consideration  may 
apply  to  papers  and  documents,  which,  as  being  in  the  nature  of  public  records,  or  in  the  possession 
of  third  persons,  copies  might  be  procured,  but  at  expense  and  inconvenience :  and  it  is  perhaps  to 
papers  of  this  description  that  the  language  of  Lord  Cottenham,  in  Heelop  v.  Metcalfe,  is  to  be 
confined. 
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from  that  in  Hardman  v.  EUames,(a)  as  it  omitted  the  words  "  to  which  for 
greater  certainty  the  defendant  craves  leave  to  refer." 

Mr.  Keene,  for  the  motion  cited  Hardman  v.  Ellames. 

Mr.  Pemberton,  contra,  said  he  could  not  resist  the  production,  after  the 
decision  in  the  case  referred  to. 

The  Master  op  the  Rolls,  therefore,  ordered  the  production  of  the 
deed.[l] 


[*588]     *The  Attorney  General  t?.  The  Fishmongers  Company. 

(Preston's  Will.) 

1839  :  January  96, 98,  39 ;  February  6  ;  November  9. 

A  testator  in  whom  real  .estate*  were  Tested,  subject  to  certain  rent  charges,  de?ised  them  to  the 
Fishmongers  Company,  M  in  aid  of  the  maintenance  of  the  poor  men  and  women  of  the  mystery 
and  community  aforesaid  for  ever ;"  being  precisely  the  same  terms  as  those  under  which,  by 
their  charter,  the  company  were  licensed  to  hold  land  in  mortmain :  Held,  under  the  circum- 
stances, that  the  testator  was  a  mere  trustee  for  the  company ;  and  an  information  being  filed 
by  the  company,  to  carry  into  execution  the  charitable  trusts  mentioned  in  the  testator's  will, 
was  dismissed  with  costs. 

A  chartered  company  became  entitled  by  a  devise  to  them  in  the  terms  of  their  charter  contained 
in  the  will  of  one  of  their  body  to  property  subject  to  rent  charges,  which  were  devoted  to  super- 
stitious uses  principally  under  the  will  of  Sir  J.  C.  In  1437,  Sir  J.  C/s  executors  of  their  good 
grace,  zeal  and  love  which  they  had  unto  the  soul  of  Sir  J.  C,  and  to  the  intent  that  his  will 
might  be  better  observed,  paid  to  the  company  400  marks  in  recompense  of  the  great  charge  and 
cost  the  company  had  borne  in  reparations  of  the  land  out  of  which  the  rent  charge  was  issuing, 
so  that  the  will  of  Sir  J.  C.  might  be  observed  and  kept  in  time  coming.  In  1547  the  statute 
against  superstitious  uses  psssed,  and  three  years  alter  the  company  purchased  the  rent  charges 
of  the  crown,  which  were  conveyed  by  letters  patent ;  subsequently  in  the  4th  Jac.  l,an  act  of 
parliament  passed,  whereby,  to  remove  doubts  and  questions,  it  was  enacted  that  all  messuages, 
rents,  fee.,  as  had  been  theretofore  devised  to  the  company,  and  which  were  mentioned  in  the 
letters  patent,  might  be  thereafter  held  by  the  company  against  the  king,  saving  the  rights  of 
persons  other  than  the  king.  The  company  had  ever  since  been  in  possession  of  the  property, 
and  had  dealt  with  it  as  their  general  property,  but  had  applied  part  of  the  rents  in  charity.  Iu 
an  information  filed  in  1832,  insisting  that  the  property  was  devoted  to  charity  under  the  devise : 
Held  that  at  this  distance  of  time  any  thing  which  seemed  ambiguous  ought  to  bo  presumed  in 
favor  of  the  company  * — That  the  testator  was  a  mere  trustee  for  the  company — that  it  ought 
to  be  presumed,  that  charges  to  which  the  crown  became  entitled,  and  which  were  granted  to 
the  company,  were  equal  to,  if  they  did  not  exceed,  the  whole  value  of  the  land,  and  that  under 
the  grant  and  statute  the  estates  themselves  became  the  property  of  the  company. 

This  information  was  filed  in  September,  1832,  against  the  Fishmongers 
Company  in  respect  of  certain  property,  situate  in  Lombard  Street,  Grace- 
to  2  Mylne  &K.  732. 

[1]  When  a  defendant,  admitting  in  his  answer,  that  documents  are  in  his  possession,  will  be  re. 
quired  to  produce  them  for  the  plaintiff's  inspection.  See  3  Myl.  &  Cr.  546,  n.  1.  2  Sim.  &  Stn. 
311,  n.  1.  Burrell  v.  Nicholson,  1  Myl.  &  K.  680.  Adams  v.  Fisher,  3  Myl.  &  Cr.  526.  Murray 
v.  Walter,  Cr.  &  Ph.  114.  Addis  v.  Campbell,  1  Beav.  258.  The  Attorney  General  v.  StrUtt,  3 
Beav.  396.  Herey  v.  Ferrers,  4  Beav.  97.  Balls  v.  Margrave,  id.  1 19.  Bannatyne  v.  Leader,  10 
Sim.  23d  Combe  v.  The  Mayor  $c.  of  London,  1  Yo.  &  Coll.  C.  C.  631.  Smith  v.  Duks  of 
Beaufort,  1  Hare,  507. 
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church  Street,  and  Thames  Street,  which  had  been  devised  to  them  by  Hen- 
ry Preston,  and  its  object  was  to  have  the  revenue  devoted  exclusively  to  the 
alleged  charitable  trusts  mentioned  in  his  will. 

Henry  Preston,  a  citizen  and  fishmonger  of  London,  made  his  will, 
dated  the  20th  of  February,  1435,  and  after  #reciting  that  he,  John  [*589] 
Mitchell  and  nine  other  fishmongers  therein  named,  together  with 
Elizabeth  Wylford,  widow,  had  lately  purchased  to  them  and  their  heirs  and 
assigns  for  ever,  certain  messuages,  &c.,  in  Grace-church  Street  and  Lom- 
bard Street,  and  the  great  tenement  in  Thames  Street,  (the  property  in  ques 
tion  iu  this  cause,)  and  that  they  had  afterwards  by  deed,  dated  the  22d  of 
November,  in  the  15th  Hen.  6,  demised,  enfeoffed,  &c,  unto  John  Hamwel), 
John  Watkyns  and  John  Gift,  the  property  in  Thames  Street,  for  the  life  of 
Sir  John  Cornwall,  Knight,  Lord  de  Fanhope,  and  that  afterwards  John 
Mitchell  and  the  other  nine  fishmongers  and  Elisabeth  Wylford,  by  deed 
dated  the  15th  of  December  following,  did  release  to  him  the  testator,  his 
heirs  and  assigns,  all  their  right,  &c,  in  the  above  tenements,  &c,  and  that 
he  the  testator  was  then  sole  seised  in  fee  simple,  the  testator  "  gave  and  be- 
queathed to  Thomas  Badly  and  five  other  persons,  then  wardens  of  the  mys- 
tery of  fishmongers,  and  to  the  commonalty  of  the  same  mystery,  and  their 
successors  for  ever,  all  the  above  said  tenements,  <fcc,"  subject  to  the  estate 
for  the  life  of  Sir  John  Cornwall,  to  hold  the  same  "  in  aid  of  the  support  of 
the  poor  men  and  women  of  the  mystery  and  commonalty  aforesaid  for  ever :" 
("  in  auxiiium  suslentationis  pauperum  hominum  et  mulierum  misteritB 
et  communitatis prmdictarum  in perpetuum") 

The  testator's  will  was  proved  in  November,  1433,  and  shortly  afterwards 
the  estate  came  into  the  possession  of  the  Fishmongers'  Company,  who  car- 
ried the  revenues  to  their  common  fund,  which  they  applied  partly  towards 
charitable  purposes,  but  to  no  specific  purposes  in  particular. 

The  relator,  relying  on  the  will  of  Preston  alone,  insisted  that  the 
devise  to  the  company  in  aid  of  the  'support  of  the  poor  men  and  wo-  [*590] 
men  of  the  company  for  ever,— (tn  auxiiium  sustentationis  pauper- 
um hominum  et  mulierum  misterice  et  communitatis  pradictarum  in  per~ 
petuum,) — was  a  charitable  devise,  and  by  this  information  sought  to  have 
the  income  of  the  property  devoted  to  the  charitable  purposes  pointed  out  by 
will  of  the  testator  Henry  Preston. 

From  the  evidence  of  the  defendants,  it  appeared  that  in  1432,  the  Thames 
street  property  was  vested  in  Sir  John  Cornwall,  subject  however  to  a  rent 
charge  of  20  marks,  devoted  by  John  de  Heylesdon  to  superstitious  uses,  and 
the  Grace-church  street  and  Lombard  street  property  was  then  vested  in  Lon- 
droppe,  Fitz  Geffrey,  and  Pijou. 

On  the  8th  of  February,  1433,  the  Fishmongers'  Company  obtained  a  new 
charter,  containing  a  license  to  hold  lands  in  mortmain  to  the  value  of  202.  a 
year, "  in  auxiiium  suslentationis  pauperum  hominum  et  mulierum  misterice 
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et  communitatis  prcedictarum  in  perpetuumf1  being  the  very  same  words 
as  those  used  in  the  devise  in  the  testator's  will. 

On  the  11th  of  November,  1434,  Sir  John  Cornwall  conveyed  the  Thames 
street  property  to  Londroppe,  Fitz  Geffrey,  and  Pijou,  who,  on  the  18th  of 
November  following,  granted  him  an  annual  rent  of  40  marks,  payable  out  of 
both  properties,  and  on  the  same  day  they  released  the  whole  property,  to- 
gether with  other  property  which  had  formerly  belonged  to  Thomas  Wyl- 
ford,  to  John  Mitchell,  Henry  Preston,  and  eight  other  fishmongers,  and  to 
Elizabeth,  the  widow  of  Thomas  Wylford,  who,  on  the  next  day,  granted  an 
annual  rent  of  iOl.  to  Sir  John  Cornwall,  which  was  not  to  be  levied 
[*591]  during  the  life  of  Elizabeth  Wylford,  or  so  'long  as  the  40  marks 
above  mentioned  should  be  regularly  paid. 

On  the  18th  of  November  following,  John  Mitchell  and  the  eleven  other 
persons  demised  the  Thames  street  property  to  H.,  W.,  and  G.,  for  the  life  of 
Sir  John  Cornwall ;  and  on  the  15th  of  December,  1434,  the  whole  property 
was  released  to  Preston  in  fee,  who  in  February,  1435,  made  his  will  to  the 
effect  already  stated. 

Sir  John  Cornwall  devised  the  40  marks  to  superstitious  uses,  including 
prayers  for  his  soul,  and  the  souls  of  other  persons  therein  mentioned ;  and 
he  directed  his  executors  to  dispose  of  the  residue  of  his  effects  for  the  safety 
of  his  soul,  as  to  them  might  seem  best. 

After  the  death  of  Sir  John  Cornwall,  and  on  the  20th  of  April,  1446,  his 
executors  of  their  good  grace,  zeal  and  love  that  they  had  unto  the  soul  of 
Sir  John  Cornwall,  and  to  the  intent  that  his  will  might  in  all  things  be  the 
better  observed  and  kept  forever,  paid  to  the  wardens  of  the  company  400 
marks  sterling  in  recompense  of  the  great  charge  and  cost  the  company  had  . 
borne  in  the  helping  of  the  reparations  of  the  lands  whereout  the  rent  charge 
of  40  marks  was  issuing,  so  that  the  will  of  Sir  John  Cornwall  might  be  ob* 
served  and  kept  in  time  coming. 

The  statute  of  the  1  Ed.  6,  c.  14,  afterwards  passed,  whereby  lands  and  the 
issues  of  lands  devised  to  superstitious  uses  were  forfeited  to  the  king,  (see 
ante,  p.  154.) 

An  arrangement  afterwards  took  place  between  the  Crown  and  the  several 
companies  for  the  purchase  of  the  rent  charges  to  which  the  Crown 
[*592]  had,  or  was  'supposed  to  have,  become  entitled ;  and  by  letters  patent, 
dated  the  14th  of  July,  4  Ed.  6,  in  consideration  of  the  sum  therein 
mentioned,(a)  the  King  granted  to  Augustine  Hinde  and  two  others,  various 
rents,  annuities  and  yearly  sums  issuing  out  of  the  lands  belonging  to  several 
companies  of  the  city  of  London,  and  amongst  others  the  fishmongers,  and 
amongst  the  rents  issuing  out  of  the  lands  of  the  Fishmongers  Company 
were  the  13/.  6s.  8d.  and  261. 13*.  4d,,  payable  out  of  the  property  in  ques- 

(«)  See  ante,  p.  156* 
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tion,  and  devoted  to  superstitious  uses  under  the  wills  of  John  de  Heylesdon 
and  Sir  John  Cornwall. 

The  statute  4  Jac.  1,  c.  10,  afterwards  passed,  confirming  to  the  companies 
all  such  messuages,  <fcc.,  as  had  been  theretofore  devised  to  any  of  the  said 
companies,  and  which  lands,  &a,  were  mentioned  or  named  in  the  letters 
patent  of  the  4  Ed.  6.(a) 

The  information  was  filed  in  September,  1832  ;  and  it  appeared  from  the 
defendant's  answer,  that  the  defendants  had  from  time  to  time  carried  the 
rents  of  the  property  to  their  general  funds,  out  of  which  they  had  applied 
considerable  sums  in  support  of  the  poor  men  and  women  of  the  company ; 
but  they  said  they  had  done  this  of  their  own  free  will  and  mere  motion. 
They  liad  also,  for  a  long  series  of  years,  been  accustomed  to  use  the  Thames 
street  property  as  their  hall ;  and  had  received  20,000/.  for  part  of  this  pro- 
perty, and  for  damages  under  the  London  Bridge  act,  (1827,)  which  they 
had  applied  in  rebuilding  their  hall,  to  some  extent,  on  the  remaining  Thames 
street  property. 

The  cause  now  came  on  for  hearing. 

*Mr.  Temple,  Mr.  C.  P.  Cooper  and  Mr.  O.  Anderdon,  in  support  [*593J 
of  the  information,  contended  that  as  it  appeared  by  the  documents, 
and  was  even  admitted  by  the  defendants,  that  the  property  had  been  con- 
veyed to  Preston  in  fee,  it  must  be  taken  that  he  was  beneficially  entitled. 
That  there  was  a  distinct  trust  created  by  his  will  for  the  benefit  of  "  the 
poor  men  and  women  of  the  company  for  ever."  That  such  a  charitable 
trust  was  good,  the  persons  to  take  being  sufficiently  certain  ;  Attorney  Ge- 
neral v.  Clarke}(b)  where  a  bequest  to  the  poor  inhabitants  of  St.  Leonard's 
Shoreditch,  was  held  good.  That  this  court,  therefore,  would  compel  the 
defendants  to  perform  the  trust.  , 

That,  even  if  Preston  was  only  a  trustee  for  the  company,  as  was  con- 
tended by  the  defendants,  still  his  will  had  defined  the  trusts  on  which  the 
company  were  to  hold  the  property,  and  which  they  could  not  now  repu- 
diate. 

Mr.  Pemberton  and  Mr.  /.  Romilly,  contra,  contended,  first,  that  Preston 
was  a  mere  trustee  for  the  Fishmongers  Company,  who  were  the  parties  be- 
neficially entitled  to  the  property,  and  that  the  court  had  no  jurisdiction  over 
the  general  funds  of  a  corporation  :  Attorney  General  v.  The  Corporation 
of  Cartnarthen,(c)  The  Mayor  of  Colchester  v.  Lowten.(d) 

That  having  regard  to  the  state  of  the  law  at  the  remote  period  of  time  at 

which  the  transaction  took  place,  the  whole  though  apparently  involved, 

could  be  satisfactorily  explained.    It  was  the  universal  practice  prior  to  the 

statute  of  uses,  for  a  purchaser  of  lands  to  have  them  conveyed,  not 

1*594]    to  himself  directly,  but  to  'himself  and  a  number  of  feoffees,  to  hold 

really  to  his  use,  though  none  was  declared  :  the  practice  is  distinctly 

(a)  See  ante,  p.  157.  (&)  Ambler,  422.  (c)  G.  Cooper,  30. 

(d)  1  Tea.  &  B.  226 ;  and  eee  2  Myl.  &  C.  613,  and  the  cases  therein  referred  to. 
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stated  by  Justice  Man  wood  in  Brents  Case}(a)  in  the  recital  to  1  Ric.  3,c.  1. 
By  the  custom  of  London  a  citizen  of  London  could  devise  lands  in  London 
in  mortmain,  though  he  could  not  alien  in  mortmain  ;(6)  and  though  a  stran- 
ger could  devise  lands  in  London,  he  could  not  devise  them  in  mortmain.(c) 
In  those  times  persons  desirous  of  establishing  permanent  superstitious  uses, 
such  as  obits ^  <fcc,  were  anxious  to  vest  the  lands  for  that  purpose  in  corpora- 
tions having  permanent  continuance.  Now  Sir  John  Cornwall,  being,  by  him- 
self or  his  trustees,  entitled  to  the  property  in  question,  and  being  desirous  of 
establishing  a  perpetual  rent  charge  to  be  applied  for  prayers  for  his  soul,  &c.f 
entered  into  an  arrangement  for  securing  the  rent  charge  with  the  Fishmon- 
gers Company,  who  were  on  their  part  anxious  to  obtain  the  land ;  but  the 
charter  of  incorporation  and  the  then  existing  law  compelled  them  to  have 
recourse  to  this  circuitous  mode.  They  could  purchase  lands  to  no  greater 
extent  than  202.  a  year,  but  they  might  obtain  by  devise  land  in  London  to 
any  amount.  The  property  was  therefore  conveyed  to  a  number  of  feoffees, 
the  rent  charge  was  secured,  as  was  also  a  life  estate,  to  Sir  John  Cornwall : 
the  estate  was  then  conveyed  to  Preston,  a  citizen  and  fishmonger,  and  by 
him  was  devised  to  the  company  in  the  very  words  of  the  charter.  The  ar- 
rangement was  further  evidenced  by  the  deed  of  the  20th  of  April,  1446,  by 
which  the  executors  of  Sir  John  Cornwall  voluntarily  paid  400  marks  to  the 

company  to  enable  them  the  better  to  perform  his  will. 
[*595]        *  Secondly,  they  argued  that  if  the  property  really  belonged  to  Pres- 
ton, yet  being  devised  to  the  company  for  the  same  purposes  as  they 
held  their  corporate  property,  the  court  could  not  deal  with  it  as  with  a  chari- 
table trust. 

And  thirdly,  that  the  40  marks  and  60  marks  which  were  payable  out  of 
the  property  and  had  been  devoted  to  superstitious  uses,  were  the  full  value 
of  the  property :  that  it  became  forfeited  to  the  Crown  under  the  statute  of 
Ed.  6,  and  that,  under  the  letters  patent  of  Elizabeth  and  the  statute  of  James 
1,  the  whole  property  became  vested  beneficially  in  the  company,  discharged 
of  every  trust  and  incumbrance,  in  a  manner  analogous  to  that  in  Sir  Thomas 
KnesewortKs  Case.(a) 

Mr.  Temple,  in  reply,  contended  that  if  the  matter  stood  on  the  charter 
alone  by  which  the  company  were  empowered  to  hold  lands  for  the  poor  of 
their  company,  there  was  no  authority  to  warrant  the  proposition  that  they 
were  exempted  from  the  ordinary  jurisdiction  of  this  court;  that  if  they  ap- 
plied the  fund  for  purposes  foreign  to  those  for  which  alone  they  were  em- 
powered to  hold  land  in  mortmain,  this  court  had  authority  to  compell  them 
to  make  a  due  application  of  the  funds.  That  the  cases  cited  of  The  Attor- 
ney General  v.  The  Corporation  of  Carmarthen  and  The  Mayor  of  Col- 
chester v.  Lowten  decided  this  only,  that  a  corporation  having  property  un- 

(«)  S  Leonard,  15.  (6)  9  Bro.  Abr.  70.  pt.  13 ;  1  Bro.  Abr.  906.  pi.  7. 

(e)  1  Bro.  Ab.  907.  pi.  36  and  41.  (<*)  See  ante,  p.  166. 
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affected  by  any  trust,  could,  like  individuals  having  an  absolute  estate,  deal 
with  it  as  they  pleased.  But  that,  whatever  might  be  the  law  as  to  property 
under  the  charter,  still  it  was  clear  that  this  property,  which  had  always  been 
admitted  to  be  held  under  the  will,  and  the  rents  of  which  had  ever 
since  *been  partially  at  least  applied  towards  the  objects  pointed  out  [*596] 
by  the  will,  was  subject  to  the  ordinary  jurisdiction  of  this  court. 

That  no  necessity  was  shown  for  having  recourse  to  the  intricate  mode 
suggested  of  obtaining  the  property,  and  if  there  had  been  still  it  would  be 
an  illegal  act, — a  fraudulent  evasion  of  the  law  which  this  court  could  not 
support :  The  Bank  of  England  v.  Boothia) 

That  the  rent  charges  which  had  been  devoted  to  superstitious  uses  were 
quite  distinct  from  the  corpus  of  the  estate,  and  that  the  former  alone  became 
forfeited;  and  that,  even  if  the  rent  charges  exceeded  the  value  of  the  estate, 
still,  when  the  value  increased,  the  charity  was  entitled  to  the  surplus. 


November  9. — The  Master  of  the  Rolls  : — This  information  prays 
for  a  declaration,  that  the  defendants  were  seised  and  possessed  of  certain  pro- 
perty which  was  devised  to  the  Fishmongers  Company  by  the  will  of  Henry 
Preston,  in  trust  for  the  uses  expressed  in  the  said  will,  and  not  for  their 
own  use,  subject  only  to  the  payment  of  two  yearly  sums  of  26/.  13s.  4</.and 
13/.  6s.  8d.  chargeable  thereon ;  that  the  great  hall  of  the  company,  or  a  part 
thereof,  constitutes  part  of  the  charity  property ;  that  an  account  might  be 
taken  of  the  rents  of  such  part  of  the  property  as  have  been  let,  and  that  the 
defendants  may  be  charged  therewith,  and  with  an  occupation  rent  for  the  use 
of  the  hall  for  twenty  years  before  the  information  was  filed  ;  and  that 
a  scheme  may  be  settled  for  *  the  future  application  of  the  rents  of  the  [*597J 
charity  property,  having  regard  to  the  testator's  will  in  that  behalf. 

The  will  under  which  this  relief  is  sought,  is  dated  the  20th  of  February, 
1435,  nearly  400  years  before  the  information  was  filed ;  and  more  than  400 
years  have  now  elapsed  since  the  death  of  the  testator,  to  whom  the  property 
is  alleged  to  have  belonged. 

The  estate  came  into  the  possession  of  the  company  within  a  few  years 
after  the  death  of  the  testator,  and  during  (he  whole  time  which  has  since 
elapsed  the  property  has  been  used  and  dealt  with  as  part  of  the  general  pro- 
perty of  the  company,  and  has  been  applied  to  the  general  purposes  thereof. 
Those  general  purposes  have  been  in  part  charitable,  but  no  special  destina- 
tion has  been  given  to  the  revenue  arising  from  this  property,  as  distinguished 
from  the  other  general  property  to  which  the  company  is  entitled. 

The  property  was,  however,  by  the  will  of  Preston  devised  to  the  wardens 
and  commonalty  of  the  company,  to  be  held  by  them  in  aid  of  the  support 
of  the  poor  men  and  women  of  the  company  for  ever, — (in  auxilium  sus- 
tentationis  pauperum  hominum  et  mulierum  wisteria  et  communitatis 

(a)  2  Keen,  466. 
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prcedictarum  in  perpetuum  ;  and  this  the  relator  insists  as  a  charitable  pur- 
pose to  be  executed  by  this  court,  which  ought  to  interfere  notwithstanding 
the  lapse  of  time. 

The  defendants  contended  that  they  have  shown  an  absolute  title  in  them- 
selves, and  it  is  necessary  to  advert  to  the  circumstances  under  which  the 

estate  was  proved  to  have  been  acquired. 
[*598]        *The  property  consists  partly  of  property  situated  in  Grace-church 
Street  and  Lombard  Street,  and  partly  of  property  which  has  been 
described  as  the  great  tenement  in  Thames  Street. 

First,  the  Grace-church  Street  and  Lombard  Street  property  in  the  time  of 
Richard  II.  belonged  to  John  de  Heylesdon,  who  charged  it  with  a  rent  charge 
of  20  marks,  or  13/.  6s.  8d.  for  superstitious  uses  ;  and  subject  to  that  charge 
the  property  afterwards  became  vested  in  John  Coventry,  whose  executors, 
having  power  to  sell  under  his  will,  sold  it  to  John  Radwell,  William  Lond- 
roppe,  John  Fitz  Geffrey  and  Walter  Pijou,  to  whom  it  was  conveyed  on  the 
27th  of  May  in  the  eighth  year  of  King  Henry  YL,  viz.  (he  27th  of  May, 
1430.  Upou  the  death  of  Radwell  this  property  became  vested  in  Londroppe, 
Fitz  Geffrey  and  Pijou,  the  three  survivors. 

Secondly,  The  great  tenement  in  Thames  Street  in  the  year  1368,  belong- 
ed to  John  Lockyer :  in  1413  it  had  become  the  property  of  William  Askham, 
whose  acting  executor,  Thomas  Botiller,sold  it  to  Sir  Thomas  Sackville  and 
five  other  persons,  and  in  the  year  1432,  and  by  deeds  executed  then  or  in 
the  course  of  year  or  two  next  following,  it  was  conveyed  to  Sir  John  Corn- 
wall, Lord  of  Fanhope. 

It  thus  appears,  that  in  the  year  1432  a  part  of  the  property  now  in  ques- 
tion belonged  to  Sir  John  Cornwall,  and  that  the  remainder  was  vested  in 
Londroppe,  Fitz  Geffrey  and  Pijou.  From  the  circumstances  which  after- 
wards took  place,  it  is  at  least  probable  that  Londroppe,  Fitz  Geffrey  and 

Pijou  were  trustees  for  Sir  John  Cornwall. 
[*599]  'About  the  same  time  the  fishmongers  obtained  a  new  charter, 
which  was  dated  the  8th  of  February,  11  Henry  VI.,  viz :  8th  of 
February,  1433.  This  charter  contains  a  license  to  hold  lands  in  mortmain  to 
a  limited  amount,  and  it  is  remarkable  that  the  license  was  to  hold  the  land  to 
the  wardens  and  commonalty,  and  their  successors  for  ever,  in  aid  of  the  main- 
tenance of  the  poor  men  and  women  of  the  mystery  and  community  aforesaid 
for  ever, — {in  auxilium  sustentationispauperum  hominum  et  mulitrum  mis* 
terae  et  communitatis  prcedictarum  in  perpetuum  ;)  being  the  same  words 
which  are  employed  by  Preston  in  his  will  in  relation  to  the  property  there* 
by  purported  to  be  given  to  the  company. 

On  the  11th  of  November,  1434,  Sir  John  Cornwall  conveyed  the  great 
tenement  to  Londroppe,  Fitz  Geffrey,  and  Pijou,  the  three  survivors  of  the 
four  persons  to  whom  the  property  in  Grace-church  street  and  Lombard  street 
had  been  conveyed  four  or  five  years  before  ;  and  on  the  18th  of  November 
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1434,  Londroppe,  Fitz  Geffrey  and  Pijou  granted  to  Sir  John  Cornwall  an 
annual  rent  of  40  marks  (26/.  139.  id.)  issuing  out  of  both  properties :  an  addi- 
tional rent  of  5  marks  was  payable  if  the  rent  of  40  marks  was  in  arrear  or 
unpaid  for  three  months,  and  there  was  a  power  to  enter  and  distrain. 

On  the  same  ISth  November,  1434,  Fitz  Geffrey  and  Pijou  executed  a  deed, 
whereby,  after  reciting  a  lease  which  they  had  granted  for  40  years  to  the 
releasees  after  named,  at  the  rent  of  a  red  rose,  they  released  both  properties, 
together  with  other  property  which  had  formerly  belonged  to  Thomas  Wyl- 
ford,  to  John  Michel,  described  as  citizen  and  alderman,  to  Richard  Bokeland, 
Thomas  Dufhous,  John  Whatton,  Thomas  Blacken  hall,  Henry 
Preston,  Thomas  Botiller,  John  Tasburg,  #Thomas  Lincoln,  Richard  [*600] 
Banaster  and  Thomas  Badley,  described  as  citizens  and  fishmongers, 
and  to  Elizabeth,  the  widow  of  Thomas  Wylford. 

On  the  next  following  day,  viz:  the  19th  of  November,  1434,  these 
twelve  persons,  in  whom  the  legal  estate,  not  only  of  the  property  now  in 
question,  but  also  of  the  property  formerly  Wylford's,  was  vested,  granted  a 
rent  of  40/.  per  annum  to  Sir  John  Cornwall,  payable  out  of  all  the  property 
so  vested  in  them,  with  powers  of  entry  and  distress ;  but  there  was  a  provi- 
so that  no  levy  should  be  made  during  the  life  of  Elizabeth  Wylford  ;  and  a 
further  proviso,  that  if  Londroppe,  Fitz  Geffrey  and  Pijou  should  pay  to  Sir 
John  Cornwall  the  rent  charge  of  40  marks,  according  to  the  former  deed,  the 
annual  rent. of  40/.  and  the  payment  thereof  should  not  be  in  any  manner 
leviable,  but  should  be  suspended,  and  should  only  be  required  when  the  rent 
of  40  marks  were  in  arrear  nnd  unpaid.  A  confirmation  of  this  deed  was 
executed  two  days  afterwards,  and  by  means  of  it  it  would  seem  that  Sir  John 
Cornwall  obtained  an  additional  security  for  the  payment  of  the  rent  charge 
of  40  marks  granted  to  him  on  the  preceding  18th  of  November. 

The*  whole  property  being  now  vested  in  John  Michel  and  the  eleven 
other  persons  named  in  the  release  of  the  18th  of  November,  subject  to  the 
payment  of  the  rent  of  40  marks  granted  by  the  deed  of  even  date,  and  to  the 
payment,  out  of  Heylesdon  property,  of  the  rent  charge  of  20  marks  created 
by  Heylesdon,  and  Sir  John  Cornwall  having  obtained  an  additional  security 
for  his  rent  charge  of  40  marks,  it  appears  by  a  recital  in  a  subsequent  deed, 
and  also  by  a  recital  in  Preston's  will,  that  on  the  22d  of  November,  1434, 
John  Michel  and  the  eleven  other  persons  demised,  enfeoffed  and  con- 
firmed the  great  tenement  to  Hamwell,  Watkins  and  *Gift,  and  their  [*601] 
assigns  for  the  whole  life  of  Sir  John  Cornwall,  Lord  of  Fanhope ; 
and  on  the  following  15th  of  December,  1434,  John  Michel  and  his  co-re- 
leasees  in  the  deed  of  the  ISth  of  November,  except  Preston,  without  any 
consideration  expressed,  released  their  right  and  claim  to  the  estates  to  Henry 
Preston,  his  heirs  and  assigns  for  ever. 

On  a  consideration  of  the  facts  stated,  and  having  regard  to  the  state  of 
the  law  at  the  time,  it  appears  to  me  that  the  property  in  question  was  ac- 
quired by  the  company  under  an  arrangement  between  them  and  Sir  John 
Vol.  II.  47 
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Cornwall,  Lord  of  Fanhope,  that  Henry  Preston  became  and  was  a  trustee 
for  the  company,  and  that  the  company  acquired  the  property  with  an  inten- 
tion to  hold  it,  subject  to  the  charges,  under  the  license  contained  in  their 
charter. 

On  the  1st  of  April,  1437,  Sir  John  Cornwall,  Lord  of  Fanhope,  made  a 
will,  whereby  he  devised  the  rent  charge  of  40  marks  to  the  prior  and  con- 
vent preachers  near  Ludgate,  for  superstitious  uses.  He  made  a  subsequent 
will,  dated  the  10th  of  December,  1443,  which  did  not  alter  that  disposition, 
and  disposed  of  other  property. 

The  sum  of  400  marks  being  voluntarily  paid  by  the  executors  of  Sir  John 
Cornwall  to  the  company,  in  recompense  of  the  costs  and  charges  they  had 
incurred  and  in  order  to  secure  the  performance  of  the  will  of  Sir  John  Corn- 
wall with  respect  to  his  intended  application  of  the  rent  charge  of  40  marks, 
it  seems  necessarily  to  follow,  that  in  the  opinion  of  the  executors  the  per- 
formance of  the  will  would  have  failed  without  this  assistance,  and  conse- 
quently, that  the  property  was  not  considered  sufficient.  But  we 
[•602]  may  presume  that  the  "company,  having  received  the  assistance,  un- 
dertook to  pay  the  cent  charges,  and  continued  to  pay  them  for  the 
intended  purposes  till' the  time  of  the  Reformation,  for  we  find  the  yearly  sum 
of  29/.  13s.  Ad.  issuing  out  of  the  whole  of  this  property,  and  the  yearly  sum 
of  13/.  6*.  8c/.  issuing  out  of  the  part  situate  in  Lombard  Street  and  Grace- 
church  Street  comprised  in  the  letters  patent  or  grant  made  for  valuable  con- 
sideration by  King  Edward  VI.  to  the  company  in  the  fourth  year  of  his 
reign.  In  the  mean  time  the  property  was  treated  as  absolutely  belonging 
to  the  company. 

On  this  case  the  relator  contends,  first,  that  this  was  the  property  of  Pres- 
ton, and  is  subject  to  the  trusts  of  his  will  under  which  the  defendants  claim 
title;  but  probably  foreseeing  that  under  the  circumstances  it  might  appear 
that  Preston  was  not  entitled  beneficially,  or  otherwise  than  as  trustee  for  the 
company,  he  further  contends,  that  supposing  Preston  to  have  been  only  a 
trustee  and  to  have  made  his  will  according  to  the  directions  of  the  company, 
still  the  will  expresses  the  terms  on  which  the  company*  took  and  professed 
to  hold  the  property ;  and  those  terms  describe  a  trust  from  which  the  com- 
pany cannot  be  relieved.  To  this  it  is  answered  for  the  defendants,  first, 
that  the  terms  of  Preston's  will  exactly  correspond  with  the  terms  of  the  char- 
ter, and  cannot  show. a  charitable  trust  any  more  than  the  charter  shows  that 
any  other  property  held  under  the  same  license  is  held  on  a  charitable  trust  to 
be  executed  in  this  court ;  that  property  given  by  will,  even  if  given  by  a 
stranger,  (which  they  insist,  and  I  think  with  reason,  Preston  was  not,)  for 
the  very  same  purposes  for  which  they  were  licensed  to  hold  land  in  mort- 
main, could  be  held  only  on  the  same  trusts  and  in  the  same  manner  as  all 
other  lands  held  under  the  same  license  ;  and  it  being,  as  alleged, 
[•603]  clear  that  this  court  *has  no  jurisdiction  over  other  lands  held  under 
that  license,  it  is  argued  that  the  court  has  no  jurisdiction  over  these 
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lands.  It  is  contended  further,  that  even  if  these  lands  or  the  surplus  rents 
after  satisfying  the  charges  were  subject  to  a  charitable  use  which  might  be 
executed  in  this  court,  yet  they  were  charged  with  annual  sums,  exceeding 
the  annual  value  of  the  property,  for  superstitious  uses;  that  those  annual 
sums  became  the  property  of  the  Crown,  and  were  by  the  Crown  granted  to 
the  company;  and  that  afterwards,  by  the  act  of  4  J.  1,  c.  10,  the  lands  out 
of  which  the  rents  were  issuing  were  secured  to  the  company,  and  that  there- 
by the  property  became  theirs,  and  I  am  of  that  opinion. 

We  are  now  at  the  distance  of  400  years  from  the  time  when  the  transac- 
tion took  place,  and  it  is  very  difficult,  if  not  impossible,  satisfactorily  to  ex- 
plain every  particular  of  the  whole  transaction ;  but  I  am  of  opinion  that  after 
so  long  an  uninterrupted  usage  any  thing  which  seems  ambiguous  ought  to 
be  presumed  in  favor  of  the  company's  title.  I  think  that  Preston  was  only 
a  trustee  for  the  company ;  and  although  the  words  of  the  charter  and  of 
Preston's  will  which,  in  my  view,  must  be  taken  as  made  with  the  concur- 
rence of  the  company,  import  a  trust  such  as  might  be  executed  by  this  court, 
yet  the  trust  could  only  attach  upon  the  surplus  which  remained  after  satisfy- 
ing the  specific  charges :  and  in  this  case,  with  such  reason  to  think  that  at 
the  time  when  the  transaction  took  place  the  value  of  the  property  did  not 
equal  the  charge,  without  any  evidence  that  the  value  had  increased  before 
the  grant  of  King  Edward  YL,  and  with  an  uninterrupted  use  of  the  property, 
as  belonging  to  the  company,  for  a  period  of  nearly  400  years,  it  appears  to 
me,  that  I  ought  to  presume  that  the  charges  to  which  the  Crown  be- 
came entitled,  and  which  were  granted  to  the  company,  were  'equal  |*604] 
to,  if  they  did  not  exceed,  the  whole  value  of  the  land ;  and  under 
these  circumstances,  I  am  of  opinion,  that  by*  the  grant  and  the  subsequent. 
statute  of  James  I.,  the  estate  became  the  property  of  the  company,  and  there- 
fore that  this  information  must  be  dismissed  with  costs. 


Affirmed  by  the  L.  C.9 13th  January,  1841.[1] 

[1]  The  ease  on  appeal  is  reported,  5  Myl.  &  Cr.  16.  If  there  be  no  doubt  of  the  origin  and 
existence  of  a  trust,  this  court  will  not  allow  lapse  of  time  to  enable  those,  who  are  mere  trustees, 
to  appropriate  to  themselves  that  which  is  the  property  of  others ;  but  in  questions  of  doubt  whether 
any  trust  exists,  and  whether  those  in  possession  are  net  entitled  to  the  property  for  their  own  bene- 
fit, the  court  will  pay  the  utmost  regard  to  the  length  of  time  during  which  there  has  been  enjoy- 
ment inconsistent  with  the  existence  of  the  supposed  trust.    Ibid. 
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vancement, and  that  the  funds  belonged  to 
the  son.     Sidmouth  v.  Sidmsuth,  447 

See  Maintenance  and  Advancement. 
Trust,  2. 

AFFIDAVIT. 

1.  Effect  of  affidavits  as  to  facts  on  belief  only 
is  to  put  the  opposite  party  to  answer  them. 
Busk  v.  Beetham,  537 

2.  Affidavits  in  the  Master's  office  ought  to  bo 
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regularly  filed,  like  other  affidavits.    Stubbs 
v.  Sargon,  496 

See  Production  of  Documents,  1. 

AGENT. 
See  Solicitor  and  Client,  15 

AGREEMENT. 

1.  When  parties  whose  rights  are  questionable 
have  equal  knowledge  of  facts  and  equal  means 
of  ascertaining  what  their  rights  really  are, 
and  they  fairly  endeavor  to  settle  their  respec- 
tive claims  among  themselves,  every  court 
feels  disposed  to  support  the  conclusions  or 
agreements  to  which  they  may  fairly  come  at 
the  time,  and  that,  notwithstanding  the  subse- 
quent discovery  of  common  error.  Pickering 
v.  Pickering,  31 

2.  A  husband  went  abroad,  leaving  his  wife  and 
child  unprovided  for,  whereupon  the  father  of 
the  husband  and  the  father  of  the  wife  entered 
into  an  agreement  to  allow  the  wife  30/.  each, 
"  so  long  as  she  should  continue  separate  and 
apart  from"  her  husband :  Held,  that  the  al- 
lowance terminated  by  the  death  of  the  hus- 
band.    Miller  v.  Woodward,  271 

See  Partition.    Specific  Performance. 

AMENDMENT. 
See  General  Orders,  1. 


See  Condition. 


ANNUITY. 
Cumulative  Legacy, 
lubson  Act. 

ANSWER. 


Thel- 


A  joint  and  several  answer  filed  for  two  persons, 
by  a  solicitor  having  authority  from  one  only, 
will  not  be  ordered  to  be  taken  of  the  file  on 
the  application  of  one  party  in  the  absence  of 
the  other.     WiggmY.Peppin,  403 

See  Exceptions.  Injunction,  3.  Production 
or  Documents,  2. 

APPEARANCE. 

The  defendant  having  made  default  in  entering 
his  appearanoe,  and  the  service  of  the  subpoena 
and  order  having  been  properly  authenticated, 
the  Court,  under  the  4  &  5  W.  4,  c.  82,  order- 
ed an  appearance  to  be  entered  by  the  six 
clerk.    Dodd  v.  Webber,  502 

See  Costs,  1. 

APPOINTMENT. 
See  Power,  Execution  op.    Trust,  1. 

ARBITRATION. 

Several  actions  and  suits  being  pending  between 
the  plaintiff  and  defendant,  one  of  such  actions 
came  on  for  trial  in  the  Queen's  Bench,  when, 
by  consent,  all  matters  in  difference,  including 
the  suits  at  law  and  in  equity  then  depending 
between  the  parties,  were  referred  to  arbitra- 
tion. The  plaintiff  in  equity  afterwards  served 
a  subpoena  to  hear  judgment  and  set  down  the 
causes.    The  court  on  motion,  set  aside  the 


subpoena  with  costs,  and  struck  oat  thecau 
from  the  list.    Ambler  v.  Tebbuti,  442 

ASSIGNEE. 
See  Insolvent,  1.    Official  Asbtonbe- 

ASSIGNMENT. 

Assignment  of  all  and  every  the  household  goods, 
fcc.,  the  particulars  whereof  were  stated  to  be 
more  fully  set  forth  in  an  inventory  signed  by 
the  grantor,  aud  annexed  thereto.  There  was 
no  such  inventory:  Held,  nevertheless,  that 
the  assignment  was  effectual;  it  appearing 
from  the  answer  of  the  party  resisting  its  vali- 
dity, that  the  particulars  could  be  ascertained. 
England  v.  Down*,  522 

ATTORNEY  GENERAL. 

In  an  information  by  the  Attorney  General  at 
the  instance  of  a  relator  the  Attorney  General 
ought  not  to  appear  otherwise  than  in  support 
of  the  information. 

As  to  the  position  of  the  Attorney  General  in  in- 
formations at  the  instance  of  a  relator,  and  the 
practice  in  such  cases.  Attorney  General  v. 
The  Ironmongers  Company,  313 

AUCTION. 
See  Turnpiee  Act. 


B 

BANKRUPT, 

Injunction  granted  to  restrain  a  party  from  taking 
proceedings  under  the  1  &  2  Vict  &  1 10,  s.  8, 
by  means  whereof  an  aet  of  bankruptcy  might 
be  deemed  to  have  been  committed  by,  or  a 
fiat  of  bankruptcy  issue  against  the  plaintiff*. 

Partners  being  indebted  to  their  bankers,  it 
was  agreed  between  them  that  one  should  re- 
tire, that  the  assets  should  be  transferred  to  the 
continuing  partners  who  were  to  take  upon 
themselves  the  partnership  liabilities,  and  that 
the  bankers  should  release  the  retiring  partner 
from  his  liability.  The  bankers  signed  a  me- 
morandum acceding  to  the  agreement,  and 
having  afterwards  attempted,  by  means  of  the 
debt,  to  taiake  the  retiring  partner  a  bankrupt, 
they  were  restrained  from  so  doing  by  an  in- 
junction. Attwood  v.  Banks,  192 
See  Official  Assignee. 

BARON  AND  FEME. 

See  Husband  and  Wife.    Separate  Estate. 

Separate  Use. 

BEQUEST. 

1.  Bequest  to  trustees  to  be  divided  between  the 
testator's  wife  and  six  poor  members  of  a  cha- 
pel, share  and  share  alike :  Held,  that  the  wife 
was  entitled  to  one-seventh  absolutely,  and 
that  the  other  six-sevenths  formed  a  permanent 
charitable  fund,  the  interest  alone  of  which  was 
from  time  to  time  payable  to  the  poor.  Gre- 
gory v.  The  Attorney  General,  366 
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2.  Bequest  of  a  pecuniary  legacy  to  A.  for  life, 
with  remainder  to  B.  for  life,  with  remainder 
to  the  children  of  A.  living  at  the  decease  of 
the  survivor  of  A.  and  B.,  to  be  paid  at  twen- 
ty-one Vith  benefit  of  survivorship  in  case  of 
the  death  of  any  such  children  under  twenty- 
one,  with  a  gift  over  to  X.  if  all  such  children 
died  under  twenty-one.  A.  had  two  children 
only,  who  attained  twenty-one  and  died  in  A.'s 
lifetime,  leaving  children :  Held,  that  the  gift 
over  to  X.  took  effect.     Wilson  v.  Mount,  397 

3.  A  testator  gave  some  pecuniary  legacies  to  in- 
fants, to  be  paid  to  them  on  their  attaining 
twenty-one ;  and  by  a  codicil  he  directed,  that 
as  far  as  it  might  be  practicable,  all  his  lega- 
cies should  be  paid  within  six  months  after  his 
decease :  Held,  that  the  direction  in  the  codi- 
cil did  not  accelerate  the  time  of  payment  to 
the  infant  legatees.     Frost  v.  Capel,  184 

4.  Bequest  in  trust  for  all  the  children  of  tbe  tes- 
tator's late  uncle  J.  B.  deceased,  to  be  divided 
equally  amongst  them  and  the  issue  of  such  of 
them  as  should  be  deceased,  share  and  share 
alike,  such  issue  to  be  entitled  to  the  share  of 
his  deceased  parents  equally  amongBt  them  : 
Held,  that  the  grandchild  of  J.  B.,  whose  pa- 
rent was  dead  at  the  date  of  the  will,  was  en- 
titled to  take.     Bebb  v.  Beckwith,  308 

5.  A  testator  by  his  will  gave  the  residue  of  his 
estate  to  his  wife.  By  a  codicil,  "  instead  of 
giving  the  whole  of  bis  property,  after  the  lega- 
cies were  paid,  to  his  wife,"  he  bequeathed 
10,000/.,  the  interest  of  whicli  to  be  paid  her 
for  life,  "  and  then  to  go  to  his  daughter,  and 
his  house  and  furniture,  plate,  wines,  &c,  at 
K.  R.,  in  short,  the  whole  of  his  property  at  his 
decease,  except  carriage  and  horses  and  his 
gold  repeater  ;  and  it  was  his  further  wish  that 
she  might  continue  in  either  house,  but  not  to 
change,  and  having  the  use  of  the  same  during 
her  life,  wines,  spirits,  &c.,  included:  Held, 
that  the  gift  by  the  codicil  beyond  the  10,000/. 
was  void  for  uncertainty.  Baker  v.  Newton. 
Newton  v.  Richards,  112 

6.  A  testator  bequeathed  a  moiety  of  personal 
estate  to  his  daughter  for  life,  with  remainder 
to  her  children,  with  remainder  to  the  children 
of  such  children  as  should  die  in  the  life  of  the 
daughter  ;  he  gave  the  other  moiety  to  his  son 
for  life,  with  remainder  to  his  children  ;  but  if 
his  son  died  without  issue  him  surviving,  he 
gave  the  last  mentioned  moiety  to  the  children 
of  the  daughter,  "  in  such  shares  and  propor- 
tions and  in  such  manner  as  was  thereinbefore 
directed  and  appointed  for  tbe  payment  and 
division  of  their  shares  in  the  other  moiety  ;" 
the  son  died  without  issue :  Held,  that  the 
daughter  took  a  life  interest  in  the  second 
moiety  by  implication.     Davies  v.  Hopkins. 

276 

7.  A  gift  in  terms  importing  a  present  vested  in- 
terest with  a  postponed  time  of  payment  is  not 
made  contingent  by  a  direction  to  accumulate 
tin  the  time  of  payment  arrives.  Blease  v. 
Burgh,  226 

8.  A  testatrix  bequeathed  several  legacies,  and, 
amongst  others,  one  to  a  servant, u  if  he  should 
be  residing  with  her  at  the  time  of  her  decease, 
but  not  otherwise ;"  and  she  directed  the  said 
legacies  to  be  paid  "  within  six  months  after 


her  decease,"  and  declared  that  the  legacies 
should  uot  be  vested  until  payable.  The  lega- 
tee died  before  the  expiration  of  six  months : 
Held,  that  the  representatives  of  the  legatee 
were  entitled  to  the  legacy.     Lucas  v.  Carline, 

367 

9.  Bequest  of  600/.  to  be  applied  towards  payment 
of  the  debt  to  which  Z.  Chapel  was  or  might 
be  subject  at  the  testator's  decease.  The  cha- 
pel was  vested  in  trustees  for  a  particular 
class  of  dissenters.  The  general  body  of  that 
class  had  incurred  a  debt  for  building  chapels, 
and  600/.  were  laid  on  Z.  Chapel,  which  it  was 
expected  would  be  raised  by  voluntary  sub- 
scription of  the  members,  but  there  was  no  le- 
gal liability:  Held,  that  the  legacy  failed. 
Davies  v.  Hopkins,  276 

10.  A  testator  gave  his  residuary  estate  to  his 
wife  for  life,  and  to  be  divided  amongst  and 
paid  to  his  children  on  the  whole  of  them  at- 
taining twenty-one,  and  not  before ;  but  the 
payment  to  be  postponed  till  the  death  of  their 
mother ;  and  he  directed  maintenance  to  be  al- 
lowed them  in  event  of  the  wife's  death  while 
the  children  were  under  twenty-one;  there 
was  a  gift  over  to  the  children  of  any  child 
who  should  die  before  receiving  his  share,  and 
the  testator  provided  that  in  case  any  of  his 
children  should  die  without  leaving  issue,  his 
share  should  go  over  to  the  survivors.  A  child 
attained  twenty-one  after  the  widow's  decease, 
but  died  without  issue  before  receiving  her 
share :  Held,  that  her  representatives,  and  not 
the  surviving  children,  were  entitled  to  her 
share.     Whiting  v.  Force,  571 

See  Charity,  6,  7.  Cumulative  Legacy,  pas- 
sim.  Devise.  Estate  for  Life.  Mort- 
main. Perishable  Property,  1,  2,  3.  Re- 
moteness, passim.  Specific  Legacy,  passim. 
Superstitious  Uses.    Trust,  1. 

BILL  OF  EXCHANGE. 
See  International  Law. 

BOND. 
See  Breach  of  Trubt,  2. 

BREACH  OF  TRUST. 

1.  Two  executors  were  directed,  after  making 
some  annual  payments,  to  invest  and  accumu- 
late the  surplus.  One  of  the  executors  re- 
ceived the  dividends  of  stock  for  several  years, 
and  misapplied  them  ;  it  did  not  appear  that 
the  other  executor  had  any  knowledge  there- 
of :  Held,  that  the  latter  was  not  answerable 
for  the  breach  of  trust. 

Two  executors  sold  out  stock,  and  the  pro- 
duce was  received  by  one:  Held,  that  the 
other  was  responsible  for  its  misapplication,  but 
was  entitled  to  an  inquiry,  whether  any  part 
had  been  applied  in  discharge  of  claims  against 
the  testator.     Williams  v.  Nixon,  472 

2  An  obligor  of  a  bond,  after  notice  that  it  had 
been  assigned  on  trusts,  of  the  particulars  of 
which  there  was  no  proof  of  his  being  cogni- 
zant, made  payments  to  parties  not  entitled 
thereto,  some  by  order  of  the  trustee,  and  some 
to  the  executrix  of  the  obligee,  without  such 
order :  Held,  that  the  obligor  was  not  respon- 
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able  to  the  cestui  qui  trust  for  the  former,  but 
was  liable  to  repay  the  latter.  Roberta  v. 
Lloyd,  376 

See  Charity,  2,  3.    Costs,  4.    Municipal  Cor- 
porations.   Pleading,  2.    Trustee,  2. 


CANAL  SHARES. % 

See  Specific  Legacy. 

CANONRY. 

A  canon  of  Windsor  granted  the  canonry  and 
the  profits,  &c.,  to  the  plaintiffs  to  secure  a 
sum  of  money.  So  far  as  it  appeared  on  an 
interlocutory  application,  the  estates  were  vest- 
ed in  the  corporation,  and  the  canon  was  en- 
titled to  an  aliquot  share  of  the  profits.  There 
was  no  cure  of  souls,  and  the  only  duties  were 
residence  within  the  castle,  and  attendance  in 
the  chapel  twenty-one  days  a  year :  Held,  up- 
on this  state  of  circumstances,  that  the  securi* 
ty  was  valid,  and  a  receiver  of  the  profits  was 
appointed. 

Principles  of  public  policy,  on  which  pay, 
pensions,  &c.,  are  held  unalienable.  Grenfell 
v.  The  Dean  and  Canons  of  Windsor,       544 

CHARGE  ON  SEPARATE   ESTATE. 
See  Husband  and"  Wipe,  1.    Separate  Use. 

CHARITY. 

1.  In  every  case  where  the  general  purpose  of  a 
gHt  or  conveyance  is  declared  to  be  a  charity, 
and  the  particular  payments  do  not  exhaust  the 
whole  fund,  any  surplus  will  belong  to  the  chari- 
ty, unless  there  are  other  circumstances  from 
which  a  contrary  intention  of  the  testator  can 
be  collected.  Attorney  General  v.  The  Dra- 
pers Company,  508 

2.  Absolute  alienation  and  a  reversionary  lease 
of  charity  property  set  aside  as  improvident. 
Attorney  General  v.  Kerr,  420 

3.  A  fund  was  raised  by  voluntary  subscription 
by  the  inhabitants  of  Lewes  and  its  neighbor- 
hood, and  applied  in  the  purchase  of  premises 
for  making  a  pest  house,  and  the  trusts  were 
declared  accordingly.  In  1808  the  trustees, 
under  a  resolution  of  the  inhabitants  at  a  gene- 
ral meeting,  sold  the  premises,  and  lent  the 
produce  to  the  commissioners  of  lighting  and 
paving  on  the  security  of  the  rates.  Neither 
the  principal  nor  interest  having  ever  been 
repaid :  Held,  upon  an  information  by  the  At- 
torney General,  that  this  was  a  charitable 
foundation ;  that  a  breach  of  trust  had  been 
committed  ;  and  that  the  money  ought  now  to 
be  repaid  by  the  commissioners  out  of  the  rates, 
though  by  the  act  empowering  the  commis- 
sioners to  raise  money  on  the  rates  one-twenti- 
eth of  the  principal  was  to  be  paid  off  annually. 
The  Attorney  General  v.  Kell,  575 

4.  A  testator  in  whom  real  estates  were  vested, 
subject  to  certain  rent  charges,  devised  them 
to  the  Fishmongers'  Company,  "  in  aid  of  the 
maintenance  of  the  poor  men  and  women  of 
the  mystery  and  community  aforesaid  forever;" 


being  precisely  the  same  terms  as  those  under 
which,  by  their  charter,  the  company  wore 
licensed  to  hold  land  in  mortmain :  Held,  un- 
der the  circumstances,  that  the  testator  was  a 
mere  trustee  for  the  company ;  and  an  infor- 
mation being  filed  against  the  company,  to 
carry  into  execution  the  charitable  trusts  men- 
tioned in  the  testator's  will,  was  dismissed  with 
costs.  Attorney  General  y.  The  Fishmongers 
Company,  588 

A  chartered  company  became  entitled  by  a 
devise  to  them,  in  the  terms  of  their  charter, 
contained  in  the  will  of  one  of  their  body,  to 
property,  subject  to  rent  charges  which  were 
devoted  to  superstitious  uses  principally  under 
the  will  of  Sir  J.  C.  In  1437,  Sir  J.  C*  ex- 
ecutors of  their  good  grace,  zeal  and  love  which 
they  had  unto  the  soul  of  Sir  J.  C,  and  to  the 
intent  that  his  will  might  be  better  observed, 
paid  to  the  company  400  marks  in  recompense 
of  the  great  charge  and  cost  the  company  had 
borne  in  reparations  of  the  land  out  of  which  the 
rent  charge  was  issuing,  so  that  the  will  of  Sir 
J.  C.  might  be  observed  and  kept  in  time  com- 
ing. In  1547,  the  statute  against  superstitions 
uses  passed,  and  three  years  after  the  company 
purchased  the  rent  charges  of  the  crown, 
which  were  conveyed  by  letters  patent ;  sub- 
sequently, in  the  4th  Jac.  1,  an  act  of  Parlia- 
ment passed,  whereby,  to  remove  doubts  and 
questions,  it  was  enacted  that  all  messuages, 
rents,  &c.,  as  had  been  theretofore  devised  to 
the  company  and  which  were  mentioned  in 
the  letters  patent  might  be  thereafter  held  by 
the  company  against  the  king,  saving  the  rights 
6t  persons  other  than  the  king.  The  company 
have  ever  since  been  in  possession  of  the  pro- 
perty, and  had  dealt  with  it  as  their  general 
property,  but  had  applied  part  of  the  rents  in 
charity.  In  an  information  filed  in  1832,  in- 
sisting that  the  property  was  devoted  to  chari- 
ty urfder  the  devise :  Held,  that  at  this  distance 
of  time  any  thing  which  seemed  ambiguous 
ought  to  be  presumed  in  favor  of  the  company ; 
that  the  testator  was  a  mere  trustee  for  the 
company  ;  that  it  ought  to  be  presumed  that 
charges  to  which  the  crown  became  entitled, 
and  which  were  granted  to  the  company,  were 
equal  to,  if  they  did  not  exceed,  the  whole  va- 
lue of  the  land ;  and  that  under  the  grant  and 
statute  the  estates  themselves  became  the  pro- 
perty of  the  company.  The  Attorney  Gene- 
ral  v.  The  Fishmongers'  Company,  588 

5.  This  court  has  authority  to  exercise  a  discre- 
tion in  charity  cases ;  and  where  it  appears 
that  the  prosecution  of  accounts  and  inquiries 
would  not  be  beneficial  but  prejudicial  to  the 
interests  of  the  charity,  the  court  will  refuse 
them.  The  court  also  discourages  long  and 
expensive  litigation  in  charity  cases  for  matters 
of  email  value  The  Attorney  General  v. 
Shearman,  104 

6.  A  testator  bequeathed  1000/.  to  "  the  Jews' 
poor,  Mile  End ;"  there  were  two  charitable 
institutions  for  poor  Jews  at  Mile  End,  and  it 
not  appearing  which  of  the  charities  were 
meant,  Held,  that  the  fund  ought  to  be  ap- 
plied cypres;  and  the  court  divided  the  bequest 
between  these  two  charitable  institutions. 
Bennet  v.  Hayter,  81 
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7.  Bequest  of  residue  to  a  company,  to  apply  the 
interest  of  a  moiety  "  unto  the  redemption  of 
British  slaves  in  Turkey  or  Barbary,"  one- 
fourth  to  charity  schools  in  London  and  its 
suburbs,  and  in  consideration  of  the  care  and 
pains  of  the  company,  the  remaining  one- 
fourth  towards  necessitated  decayed  freemen 
of  the  company.  There  were  no  such  British 
slaves  to  redeem ;  and  a  reference  was  made 
to  the  Master  to  approve  of  a  scheme  for  the 
application  of  the  fund  thus  unapplied,  having 
regard  to  all  the  charitable  bequests  in  the  will : 
Held,  that  the  application  of  the  fund  to  the 
education  of  the  British  emancipated  appren- 
ticed negroes  was  not  a  ey-pres  application ; 
secondly,  that  the  gift  to  the  freemen  of  the 
company  was  a  charitable  bequest ;  and  third- 
ly, there  being  no  direct  objects  to  which  the 
income  could  be  applied,  regard  being  had  to 
the  bequest  touching  British  captives,  that  the 
application  of  the  fund  to  the  second  and  third 
purposes  was  as  near  as  could  be  to  the  inten- 
tion of  the  testator,  having  regard  to  all  the 
charitable  bequests  in  the  will. 

Principles  on  which  the  court  proceeds  in 
the  application  of  a  charity  fund  ey-pree.  At- 
torney General  v.  The  Ironmonger*  Company, 
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See  Attorn ey  General.  Bequest,  1.  Gram- 
ma* School.  Lasting  Improvements.  Mer- 
ger.    Mortmain.    Superstitious  Uses. 

CHARTER. 

See  Corporation. 

CLERK  IN  COURT.  ' 

A  clerk  in  court,  who  acted  both  for  the  plaiutu? 
and  defendants,  applied  to  the  plaintiff's  solici- 
tor for  the  names  of  commissioners  to  take  the 
defendants'  answer :  Held,  that  this  must  be 
considered  as  a  step  taken  by  him  on  behalf  of 
the  defendants,  although  it  was  sworn  that  no 
instructions  had  been  given  by  the  defendants 
to  the  clerk  in  court  for  preparing  a  commis- 
sion, and  that  such  application,  if  any,  had 
been  made  by  him  in  the  character  of  clerk  in 
court  of  the  plaintiffs.    Beavan  v.  Waterhouee, 

58 

CO-DEFENDANTS. 

A  suit  was  instituted  by  a  party  entitled  in  re- 
mainder, against  a  trustee,  lo  make  him  res- 
ponsible for  a  trust  fund  invested  on  an  impro- 
per security,  and  a  decree  was  made  for  its  res- 
titution :  Held,  that  in  this  suit  the  tenant  for 
life,  who  was  a  defendant,  was  not  entitled 
against  his  co-defendant,  the  trustee,  to  an  ac- 
count of  the  interest  which  had  accrued  pen- 
ding the  suit,  there  being  no  such  case  made 
by  the  pleadings.     Goodwin  v.  Clew  ley,       30 


COMMITMENT. 
See  Contempt. 
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COMPANY. 
See  Corporation. 
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COMPENSATION. 
See  Lasting  Improvements. 

COMPOSITION  DEED. 
See  Debtor  and  Creditor. 

COMPROMISE. 
See  Agreement,  1. 

CONDITION. 

A  testator  gave  one  estate  to  James,  upon  trust 
to  pay  to  testator's  wife  18/.  a  year  for  life, 
and  after  her  decease  he  gave  the  estate  to 
Thomas.  The  testator  also  gave  a  second  es- 
tate to  James,  upon  trust  to  pay  testator's  wife 
28/.  a  year  for  life,  and  after  her  decease  he 

Save  this  estate  absolutely  to  James ;  and  he 
eclared,  that  if  James  should  neglect  or  re- 
fuse to  pay  the  annuities  from  either  of  the  said 
estates  when  they  became  due,  that  his  wife 
should  have  power  of  selling  the  estates  and  to 
appropriate  the  money  to  her  own  use.  The 
rents  being  insufficient  to  pay  the  annuities : 
Held,  that  the  widow  had  a  right  to  sell  unless 
James  paid  the  full  amount  of  the  annuities, 
hut  that  he  was  not  personally  bound  to  pay 
them.    Button  v.  Button,  256 


CONDITIONS  OF  SALE. 

A  sale  was  made  by  a  mortgagee  under  a  power, 
subject  to  certain  special  conditions  ^stated  in 
the  text :)  Held,  that  they  were  not  of  such  a 
depreciating  character  as  to  invalidate  the  sale. 
All  objections  to  a  title  were  to  be  taken 
within  twenty-one  days  from  the  delivery  of 
the  abstract,  or  be  deemed  waived,  and  time 
was,  In  that  respect,  to  be  considered  the  es- 
sence of  the  contract:  Held,  that  the  twenty- 
one  days  did  not  begin  to  run  until  a  perfect 
abstract  had  been  delivered.    Hobson  v.  Bell, 

17 

CONSTRUCTION. 
See  Bequest,  passim.  Cumulative  Legacy. 
Deed,  Construction  op.  Devise.  Dying  . 
without  Issue.  Estate  for  Life.  General 
Orders,  1,2.  Lawful  Issue.  Maintenance 
and  Advancement.  Mortmain.  Municipal 
Corporations.  Perishable  Property,  1, 2, 
4.  Remoteness,  1,  2.  Separate  Estate. 
Specifc  Legacy,  1,  2.  Statutes.  Trust. 
Trustee. 

CONTRACT. 
See  Agreement.    Conditions  of  Sale.     Inte- 
rest, 1.    International  Law.    Vfndor  and 
Purchaser,  6. 


CONTEMPT. 

.  Pending  proceedings  in  this  court,  attacks  on 
the  plaintiff  and  his  witnesses  were  published, 
representing  those  proceedings  as  vexatious, 
and  that  the  witnesses  had  in  their  evidence 
been  guilty  of  perjury  :  Held,  that  this  being 
calculated  to  disturb  the  free  course  of  justice, 
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was  a  contempt  of  court     Littler  v.  Thomson, 

129 
2.  An  order  waa  made  on  a  perron,  not  a  party 
to  the  cause,  for  payment  of  a  sum  of  money 
within  three  weeks  from  the  date  of  the  order, 
hot  it  was  not  served  until  after  the  expiration 
of  that  time :  Held,  irregular,  and  the  subse- 
quent proceedings  to  a  commitment  were  set 
aside. 

Mode  of  enforcing  payment  of  a  sum  of  mo- 
ney under  an  order  of  the  court  against  one  not 
a  party  to  the  cause.    Duffield  v.  Elweo,  268 
See  Plea.    Writ  or  Execution. 

CONVERSION. 
See  Mortmain.    Perishable  Property,  1,  2,  3. 
Pleading,  2. 

COPYRIGHT. 

A  work  consisting  partly  of  compilations  and  se- 
lections from  former  works  and  partly  of  origi- 
nal compositions  may  be  the  subject  of  copy- 
right. 

The  defendant  having  published  a  book  con- 
sisting of  matter  pirated  from  the  plaintiff's 
work,  intermixed  with  original  matter,  the 
court,  without  waiting  till  the  whole  of  the  pi- 
rated parts  could  be  ascertained,  enjoined  the 
defendant  from  publishing  his  book  containing 
any  articles  pirated  from  the  plaintiff's  work. 
Lewis  t.  Fullarton,  6 

CORPORATION. 

Four  projectors  of  a  public  company  obtained  a 
charter,  by  which  they  and  all  persons  who 
might  become  subscribers  were  incorporated. 
The  capital  was  declared  to  be  20,000*.,  which 
was  to  be  divided  into  400  shares.  Before  any 
other  subscribers  had  joined,  the  four  projectors, 
of  common  assent,  divided  the  400  shares 
among  themselves,  accounting  to  the  corpora- 
tion (as  was  alleged)  for  12,000/.  and  not 
20,000/.  They  afterwards  disposed  of  the 
shares.  A  bill  being  subsequently  filed  by  the 
corporation  against  the  projectors,  impeaching 
the  transaction,  and  to  compel  them  to  pay 
the  full  consideration :  Held,  that  though  at 
the  time  they  were  the  only  persons  interested 
in  the  company,  yet  it  was  not  competent  for 
them  to  take  the  shares  without  paying  the 
full  consideration. 

On  a  bill  by  an  incorporated  company  against 
the  four  projectors  of  it,  to  compel  them  to  ac- 
count to  the  company  for  the  value  of  shares 
which  they  had  appropriated  to  themselves, 
without,  as  was  alleged,  having  paid  the  full 
consideration  :  Held,  that  the  individual  share- 
holders need  not  be  made  parties. 

Distinction  between  a  corporation  and  the 
aggregate  of  the  members  forming  such  corpo- 
ration. The  Society  of  Practical  Knowledge 
v.  Abbott,  559 

COSTS. 

1.  Where  a  party  is  served  with  a  petition  or  no- 
tice of  motion,  he  is  not  bound  to  take  upon 
himself  the  lesponsibiUty  of  deciding  whether 


his  interest  in  the  matter  is  such  as  to  render 
it  unnecessary  for  him  to  appear ;  and  he  will 
not  be  deprived  of  the  costs  of  his  appearance, 
on  the  ground  that  he  is  not  interested  in  the 
matter. 

A  promise  by  a  party  to  make  no  opposition 
to  an  application  intended  to  be  made  by  an- 
other, is  not,  of  itself,  a  sufficient  ground  for 
refusing  him  the  costs  of  his  appearance. 
Bamford  v.  Watt*,  201 

2.  Where  several  persons  are  made  defendants 
in  respect  of  a  joint  fiduciary  character  only, 
or  if  any  beneficial  interest  which  they  may 
have  does  not  conflict  with  their  duty,  they 
ought  not  to  sever  in  their  defences,  otherwise 
one  set  of  costs  only  will  be  allowed  them. 
Gaunt  v.  Taylor,  346 

3.  Defendants  admitted  by  their  answer,  that 
all  persons  interested  were  parties  to  the  suit, 
and  at  the  hearing  objected  for  want  of  parties, 
and  the  objection  prevailed :  Held,  that  having 
misled  the  plaintiff,  they  ought  to  pay  him  the 
costs  of  the  day.     Price  v.  Barrington,      285 

4.  A  trustee  guilty  of  a  breach  of  trust,  allowed 
the  general  costs  of  an  admin  ;st  rati  on  suit  as 
between  solicitor  and  client,  but  was  ordered 
to  pay  so  much  as  had  been  occasioned  by  his 
breach  of  trust.     Pride  v.  Fooke,  430 

5.  A  plaintiff  partially  succeeded,  so  as  to  be  en- 
titled to  costs ;  but  he  failed  in  establishing  un- 
founded charges  of  fraud,  for  the  costs  of  which, 
the  court  considered  him  liable.  The  court 
made  a  decree  without  costs  on  either  side. 
CuUingworth  v.  Lloyd,  385 

See  Demurrer  Infant,  1 , 2.  Municipal  Cor- 
porations. Official  Assignee.  Pauper,  1, 
2, 3.  Plea.  Short  Cause.  Solicitor  and 
Client,  1,  2,  4,  5,  6,  7.  Specific  Perform- 
ance. Staying  Proceedings.  Vendor  and 
Purchaser,  1,  6. 

COVENANT  TO    SETTLE. 
See   Deed,   Construction  of.     Separate  Ec- 


CREDITOR'S  SUIT. 

In  1811,  a  creditor's  suit  was  instituted  by  a  sim- 
ple contract  creditor  ;  the  answers  were  got  in 
in  1820,  the  plaintifTs  debt  was  admitted,  and 
thereupon  the  assets  were  brought  into  court ; 
in  1823,  another  simple  contract  creditor  ob- 
tained judgment  against  the  executors,  no  de- 
cree was  made  in  the  cause  until  1829 :  Held, 
that  the  judgment  thus  obtained  had  priority 
over  all  the  simple  contract  debts.  Larkino  v. 
Pax  ton,  219 

See  Stating  Proceedings. 

CROSS    EXAMINATION. 
See  Evidence,  2. 

CUMULATIVE  LEGACY. 

1.  A  testator  bequeathed  to  Mrs.  L.  Pitney  an 
annuity  of  150/.,  payable  half-yearly,  for  her 
separate  use.  He  afterwards  wrote  in  the  mar- 
gin opposite  this  bequest,  "  Now  Mrs.  J.  Gray, 
one  hundred  guineas  per  annum  in  quarterly 
payments."    Mrs.  L.  Pitney  had  married  a 
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Mr.  Gray  prior  to  the  date  of  the  wilt :  Held, 
that  the  annuities  were  substitutional,  and  that 
the  legatee  was  entitled  to  an  annuity  of  100 
guineas  for  her  separate  use.  Martin  v.  Drink- 
water,  '  215 
2.  Where  a  testator  makes  distinct  gifts  by  dis- 
tinct codicils  the  presumption  is,  that  the  sub- 
sequent gifts  are  additional,  and  that  the  tes- 
tator, when  he  made  the  last  had  not  forgotton 
the  former,  and  did  not  mean  to  make  the  last 
either  in  Tain  or  in  substitution  for  the  former ; 
but  this  presumption  may  be  strengthened  or 
rebutted  by  any  circumstances  which,  by  just 
inference  and  presumption,  may  enable  the 
court  to  ascertain  the  real  intention  of  the  tes- 
tator. The  nature  of  the  legacies  and  the  ex- 
tent of  interest  in  them  which  is  given  are  very 
material  circumstances,  but  the  court  also  re- 
gards the  situation  of  the  testator  with  respect 
to  the  persons  for  whom  he  is  making  provi- 
sion, and  the  other  directions  which  he  may 
have  given. 

A  legacy  of  5000/.,  subject  to  be  divested  if 
the  legatee  should  die  before  attaining  twenty - 
.  one  or  marriage,  would  not  be  considered  as  a 
repetition  of  or  substitution  for  two  legacies  of 
10002.  and  4000/.  not  subject  to  be  so  divested 
and  given  by  a  subsequent  codicil. 

By  the  first  codicil,  the  testator  gave  to  his 
illegitimate  daughter  Phillis  an  annuity  of  100/. 
a  year  and  a  sum  of  1000/.,  with  a  power  to 
the  trustees  to  advance  250/.  for  her  benefit. 
By  the  second  codicil  the  testator  merely  re- 
voked the  appointment  of  a  trustee.  By  his 
third  codicil  he  gave  Phillis  a  debt  of  1546/. 
sterling,  a  legacy  of  1000/.  and  one  of  4000/. < 
when  his  estates  were  cleared  of  all  present  de- 
mands on  them.  By  a  fifth  codicil  he  charged 
two  estates  with  5000/  each  for  his  illegiti- 
mate daughters  Phillis  and  Sybil,  to  be  divest- 
ed on  their  dying  under  twenty-one  or  before 
marriage.  By  a  subsequent  codicil  he  con- 
firmed his  will  and  the  second  codicil,  (which 
varied  the  trustees  only,'  and  alio  (though  in- 
accurately describing  it)  the  fifth  codicil ;  and 
after  reciting  that  he  had  by  one  or  both  of  the 
codicils  to  his  said  will  in  a  sufficient  minner 
provided  for  Phillis,  he  gave  to  his  illegitimate 
daughters  Sybil  and  Clara  an  estate  similar  in 
all  respects  to  that  which  by  his  said  codicil  or 
codicils  he  had  given  to  his  said  other  daughter, 
and  he  declared  that  Sybil  and  Clara  should 
have  the  same  provision  as  he  had  made  for  his 
other  daughter :  Held,  that  the  legacies  were 
not  cumulative,  and  that  the  daughters  were 
entitled  to  the  provisiou  made  by  the  fifth  codi- 
cil only.    Robely  v.  Robely,  95 

CY-PRES. 
See  Charity,  6,  7. 


DAMAGES. 
See  Vendor  and  Purchaser,  1,  2. 


DEBT. 
See  Bequest,  9. 


DEBTOR  AND  CREDITOR, 

Upon  a  composition  between  the  debtor  and  his 
creditors,  a  creditor  cannot  ostensibly  accept  a 
composition  and  sign  the  deed  which  expresses 
his  acceptance  of  the  terms  and  at  the  same 
time  stipulate  for  or  secure  to  himself  a  peculiar 
and  separate  advantage  which  is  not  expressed 
upon  the  deed. 

A  creditor  holding  a  security  for  his  debt 
may  stipulate  to  have  the  benefit  of  it  in  addi- 
tion to  the  amount  of  the  composition  offered 
by  a  debtor  to  his  creditors ;  but  he  must  either 
hold  himself  entirely  aloof  from  the  other  credi- 
tors, or  distinctly  communicate  with  them  on 
the  subject  if  he  at  all  acts  in  common  with 
them. 

A  debtor  entered  into  a  negotiation  for  a 
compromise  with  his  creditors,  but  there  did 
not  appear  to  have  been  any  general  meeting 
of  them,  or  any  agree m cut  entered  into  by 
them  generally.  One  of  the  creditors  stipula- 
ted that  he  should  have  the  benefit  of  a  mort- 
gage security  which  he  held,  in  addition  to  the 
amount  of  composition.  He  accepted  the 
composition,  but  did  not  then  execute  the  com- 
position deed  ;  he  afterwards  realized  his  mort- 
gage security,  and  then  executed  the  compo- 
sition deed,  by  which  he  purported  to  release 
his  debtor  altogether,  without  any  reservation 
of  the  mortgage  security;  another  creditor 
subsequently  executed  the  composition  deed. 
The  agreement  was  not  communicated  to  the 
other  creditors,  but  there  was  no  fraudulent 
concealment:  Held,  on  grounds  of  public  policy, 
that  the  creditor  was  not  entitled  to  retain  his 
mortgage  security  iu  addition  to  the  amount  of 
the   composition.       Culling  worth   v.    Lloyd, 

385 

DECLARATIONS. 
See  Evidence,  4.     Power  of  Sale. 

DECREE. 

Form  of  a  decree  in  a  foreclosure  suit,  where  A., 
whose  estate  was  already  mortgaged  to  the 
plaiuiifF,  joined  B.,  as  his  surety,  in  a  mortgage 
to  the  plaintiff  of  both  their  estates  for  a  fur- 
ther sum.     Aid  tenth  v.  Robinson,  287 

See  Co- Defendants.  Infant,  3.  Lasting  Im- 
provements. Revivor,  Bill  of.  Tenant  in 
Tail. 

DEED. 
See  Canonry.    Husband  and  Wife.    Inquisi- 
tion.     Insolvent,  1.     Merger.    ^Separate 
Estate.     Separate  Use. 

DEED,  CONSTRUCTION  OF. 

On  the  marriage  of  a  lady,  who  was  possessed  of 
funded  property  and  shares  in  water-works, 
the  funded  property  alone  was  settled;  the 
settlement,  however,  contained  a  recital  of  an 
intention,  that  all  property  which  the  wife,  or 
her  husband  in  her  right,  should  after  the  mar- 
riage become  entitled  to,  should  be  settled  on 
similar  trusts,  and  a  covenant  by  the  husband 
and  by  the  wife,  that  all  property  which  she 
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or  her  husband  in  her  right,  should  after  the 
settlement  become  entitled  to  should  be  settled : 
Held,  that  the  shares  weresubiect  to  the  trusts 
of  the  settlement.    James  v.  uurant,  177 

See  Assignment.  Insolvent,  1.  Rectifying 
Settlement.  Separate  Estate.  Separate 
Use. 

1JEMURRER. 

After  a  demurrer,  the  plaintiff  may,  before  it  has 
been  argued,  obtain  an  order  of  course  to 
amend  ;  the  only  question  is,  what  costs  he  is 
to  pay,  and  that  depends  upon  whether  the  de- 
murrer has  been  set  down  or  not.  Warburton 
v.  The  London  and  Blackwall  Railway  Com- 
pany, 253 

See  Agreement,  2.  Corporation.  Injunc- 
tion, 1.    Insolvent,  2. 

DEPOSITIONS. 

Depositions  suppressed  on  the  ground  of  interro- 
gatories being  intituled  in  one  cause,  in  which 
a  deceased  defendant  and  her  representatives 
were  all  stated  to  be  defendants  together. 
Pritchard  v.  Foulkes,  133 

See  Interrogatories. 

DEVISE. 

A  testator  gave  to  his  wife,  for  life  only,  all  hi* 
freeholds,  &c,  as  also  his  capital  in  trade  for 
her  life,  but  nevertheless  in  trust,  at  her  death, 
"  for  his  then  surviving  children,  share  and 
share  alike,  independent  of  the  rental  of  his 
said  estates,"  which  he  gave  "  to  his  surviving 
female  children;"  and  he  proceeded  thus : — 
"On  the  decease  of  any  of  the  children, 
should  they  die  without  issue,  that  share  to  fall 
to  the  rest,  and  so  on  to  the  last  female*  child  ; 
but  should  they  marry  and  have  ohildren,  then 
their  share  to  go  to  the  said  child  or  children, 
from  the  last  female  child  to  the  males  of  my 
body:"  Held,  that  the  children  of  a  daughter 
of  the  testator,  who  survived  him  but  died  in 
the  life  of  the  widow,  took  no  interest  under 
the  will.     Wordsworth  v.  Wood,  25 

2.  The  testator  devised  his  residuary  freehold, 
copyhold,  and  leasehold  estates  to  his  son  and 
four  daughters,  "  and  their  lawful  issue  res- 
pectively in  tail  general,  with  benefit  of  sur- 
vivorship to  and  amongst  their  issue  respec- 
tively, as  tenants  in  common  ;"  but  such  issue 
"  being  sons"  not  to  have  vested  interests  un- 
til they  attained  twenty-one,  or  "  being  daugh- 
ters," until  twenty-one  or  marriage ;  with  pow- 
er to  the  trustees,  after  the  death  of  his  son  or 
daughters  respectively,  to  advance  such  issue 
during  minority,  to  the  extent  of  one-half  the 
presumptive  share  of  "each  child;'"  and  in 
case  his  son  or  daughters  or  any  or  either  of 
them  should  die  without  leaving  lawful  issue, 
or  with  lawful  issue,  and  such  issue,  being  a 
son  or  sons,  should  not  attain  twenty-one,  or 
being  a  daughter  or  daughters,  should  not  at- 
tain that  age  or  be  married,  then  the  part  or 
share  of  him  or  her  so  dying  to  be  for  the  bene- 
fit of  the  survivors  and  their  issue,  in  the  same 
manner  as  their  original  shares :  Held,  that  the 


testator's  children  took  estates  for  life,  as  ten- 
ants in  common,  in  the  freeholds  and  copy- 
holds, with  remainder  to  the  grandchildren,  in 
tail  general,  in  the  shares  of  their  respective 
parents,  with  cross  remainders  in  tail  between 
such  grandchildren  respectively,  and  with  re- 
mainder for  life  to  the  survivors  or  survivor, 
others  or  other  of  the  parents,  In  equal  shares 
for  life,  with  remainder  in  tail  to  their  children  ;  - 
the  shares  accruing  to  sunn  survivors,  &c,  to 
be  subject  to  the  same  limitations  and  such 
benefit  of  survivorship  as  the  original  shares. 
Cur  sham  v.  Newland,  ^5 

See  Bequest.  Condition  Dying  wrrnoirr  Is- 
sue. Lawful  Issue.  Mortmain.  Super- 
stitious Uses.    Trust,  1. 

DYING  WITHOUT  ISSUE. 

A  testator  gave  the  income  of  his  personal,  and 
the  rents  of  his  real  estate,  to  his  daughter  for 
life,  for  her  separate  use,  and  after  her  decease 
and  the  decease  of  his  wife,  he  gave  the  resi- 
due of  bis  real  and  personal  estate  to  trustees, 
in  trust  to  sell  and  pay  half  the  produce  "  to 
the  issue"  of  his  daughter,  equally,  to  be  paid 
at  twenty -one  ;  and  if  only  one  child,  then  to 
such  one  child ;  and  he  directed  the  trustees 
to  apply  the  interest  in  the  maintenance  and 
education  of  such  issue  ;  "  and  in  default  of 
such  issue"  he  gave  such  moiety  of  the  residue 
between  his  nephews  and  nieces  living  at  the 
death  of  bis  daughter.  And  ho  gave  and  de- 
vised the  other  moiety  of  the  residue  of  his  es- 
tate, at  the  decease  of  his  wife  and  his  daugh- 
ter without  issue,  to  the  same  trustees,  to  per- 
mit his  godson  to  receive  the  income  for  life, 
and  after  his  decease  to  certain  charities: 
Held,  that  "issue"  in  the  first  clause  was 
to  be  construed  "  children  ;"  but  in  the  second 
clause  in  Its  ordinary  unrestricted  sense  ;  and 
that  consequently  the  gill  over  of  the  first 
moiety,  upon  the  death  of  the  daughter  with- 
out issue,  was  good,  but  was  too  remote  as  to* 
the  second. 

The  word  "  issue"  in  a  will,  held  on  the 
context  to  have  two  different  meanings  as  to 
two  moieties  of  a  devised  estate.  Carter  v. 
B  entail,  551 


ECCLESIASTICAL  COURT. 
See  Receiver,  2. 

ECCLESIASTICAL  PREFERMENT. 
See  Canonrt. 

ENQUIRY. 
See  Executor.    Pleadino,  1. 

ESTATE  FOR  LIFE. 

Bequest  of  money  and  leaseholds  to  a  feme  sole 
"  for  her  own  absolute  use,  without  liberty  to 
sell  or  assign  during  her  life :"  Held,  that  she 
took  the  property  absolutely,  without  power  of 
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disposition  during  her  life.     Baker  v.  Newton. 
Newton  v.  Richards,  1 1 2 

See  Remoteness,  1. 

ESTATE  TAIL. 
See  Trust,  1. 


EVIDENCE. 

1.  An  ex  parte  order  for  the  examination,  de 
bene  ease,  of  a  witness  "  in  her  seventieth  year, 
and  very  weak  and  infirm,  and  from  her  ad- 
vanced years  not  iikely  to  live  long,"  dis- 
charged for  irregularity,  on  the  ground  that 
she  did  not  come  within   the  rule,  not  being 

-  "  seventy  years  of  age,"  and  not  being  in  a 
11  dangerous  state  of  health." 

Ex  parte  order  for  the  examination,  de  bene 
esse,  of  a  soldier  under  military  orders  to  pro- 
ceed abroad  in  about  six  days  for  six  or  seven 
years,   held  regular.      NTKenna  v.   Everitt, 

188 

2.  Cross  examination  of  a  witness  in  equity,  to 
prove  exhibits,  held  no  waiver  of  objection  to 
his  competency  on  the  ground  of  interest ;  but 
semble,  that  the  proposition  is  not  true  that  a 
witness  may  be  cross  examined  to  any  extent 
and  for  any  purpose,  without  waiving  the  ob- 
jection to  his  competency  on  the  ground  of  in- 
terest.    Frank  v.  Mainwaring,  127 

3.  In  a  suit  to  set  aside  deeds,  on  the  gronnd 
that  their  execution  had  beeu  procured  from  a 
person  while  a  lunatic,  a  trustee,  who  was  al- 
leged to  have  assisted  in  procuring  their  exe- 
cution, though  for  no  personal  advantage,  was 
held  an  incompetent  witness  on  behalf  of  the 
parties  taking  beneficially  under  the  deeds. 
Held,  also,  that  the  wife  of  the  trustee  was 
equally  incompetent.     Frank  v.  Mainwaring, 

126 

4.  Where  a  purchase  is  made  by  a  parent  in  the 
name  of  a  child,  the  cotemporaneous  acts  and 
declarations  of  the  parent  are  evidence  to  show 
that  the  child  shall  take  as  trustee  only  ;  but 
the  subsequent  acts  and  declarations  of  the  pa- 
rent are  inadmissible  for  that  purpose.  Sid- 
mouth  v.  Sidmouth,  447 

See  Affidavit.  Extrinsic  Evidence  Hus- 
band and  Wife,  2.  Inquisition.  Power  op 
Sale.  Rectifvino  Settlement.  Vendor 
and  Purchaser,  4.    Voluntary  Settlement. 

EXCEPTIONS. 

Exceptions  to  an  answer  for  insufficiency  will  not 
fail  on  account  of  their  not  following  literally 
the  words  of  the  interrogatory,  provided  the 
variation  be  not  important     Brown  v.  Keating , 

See  Report,  Master's. 

EXECUTION. 
See  Injunction,  3. 

EXECUTOR. 

A  testator,  a  victualler,  directed  his  trade  to  be 
carried  on  by  his  executors  a  brewer,  and  spir- 
it merchant,  who  had  been  in  the  habit  of 
serving  him  in  his  lifetime,  and  supplies  were 


furnished  for  that  purpose  by  them.  The  court 
would  not  declare  that  the  executors  were  en- 
titled to  receive  the  cost  price  only  for  these 
supplies  ;  but  directed  an  inquiry  whether  tho 
supplies  were  proper,  and  furnished  at  the  or- 
dinary  market  price.      Smith  v.  Langford, 

362 

See  Admission  of  Assets.    Breach  of  Trust,  1. 

Pauper,  2.    Settled  Account.     Trustee,  2. 

EXTRINSIC   EVIDENCE. 

Extrinsic  evidence  is  admissible  to  show  tho  cir- 
cumstances of  the  testator  at  the  time  of 
making  his  wi! I,  so  as  to  enable  the  court  to 
place  itself  in  the  situation  of  the  testator  ;  but 
it  is  inadmissible  to  prove  either  his  motives  or 
intentions.     Martin  v.  Drinkwater,  215 


FAMILY. 

See  Insolvent,  1. 

FEME  COVERT 
See  Husband  and  Wife.      Maintenance  and 
Advancement.      Separate   Estate.      Sepa- 
rate Use. 

FOREIGN  CONTRACT. 
See  International  Law. 

FOREIGN  COURT. 
See  Jurisdiction. 

FORECLOSURE. 
See  Decree.     Mortgage,  2. 

FORMA  PAUPERIS. 
See  Pauper,  passim. 

FRAUD. 
See    Corporation.      Husband   and     Wife,  2. 
Production  of  Documents,  4.    Settled  Ac- 
count.   Solicitor  and  Client,  3.    Volun- 
tary Settlement. 

FURTHER  DIRECTIONS. 
See  Pleading,  2.     Report,  Master's. 


G 
GENERAL   ORDERS. 

1.  A  plaintiff  submitted  to  a  demurrer,  and  ob- 
tained an  order  of  course  to  amend,  under- 
taking to  amend  within  three  weeks ;  he  did 
not  comply  with  the  undertaking,  but  after 
the  expiration  of  the  three  weeks  obtained  a 
second  order  of  course  to  amend  upon  similar 
terms.  No  answer  having  been  filed :  Held, 
that  the  second  order  was  not  irregular. 
Nicholson  v.  Peile,  497 

2.  Whether,  by  the  12th  genera]  order,  (1828.) 
the  Master  can  extend  the  time  for  making 
his  report  more  than  once,  qumre.  Davit  v. 
Franklin,  369 

See  Stop  Order. 
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GIFT  OVER. 
See  Bequest  2. 

GRAMMAR  SCHOOL. 

The  trustees  of  a  free  grammar  school,  whose 
origin  did  not  appear,  held  property  "  to  the 
use  of  the  school."  Having  elected  a  school- 
master, they  obliged  him  to  enter  into  a  bond 
and  agreement  stipulating  that  he  should  not 
have  or  claim  a  freehold  in  the  school,  or  es- 
tates ;  and  should  quit  at  six  months'  notice, 
and  should  not  intermeddle  with  the  estates, 
with  certain  other  stipulations  as  to  the  go 
Yernment  and  management  of  the  school 
Held,  that  the  trustees  had  exceeded  their 
powers.  In  re  the  Royeton  Free  Grammar 
School,  228 


H 

HEIR  AT  L\W. 
See  Mortmain. 

HUSBAND  AND  WIFE. 

1.  By  a  deed,  which  represented  the  wife  to  have 
the  dominion  over  the  fee  of  an  estate,  by 
means  of  a  power  the  wife  appointed  and  the 
husband  and  wife  conveyed  the  fee  by  way  of 
mortgage.  The  estate  was  really  settled  to 
the  separate  use  of  the  wife  for  life,  with  re- 
mainder to  the  husband  for  life,  with  remain- 
ders over.  The  mortgage  money  was  decreed 
to  be  raised  out  of  the  life  estates.  Wa  inwright 
v.  Hardioty,  363 

2.  If  a  woman  entitled  to  property,  during  the 
treaty  for  marriage,  represents  to  her  intended 
husband  that  she  is  so  entitled,  that  upon  the 
marriage  he  will  become  entitled  jure  mariti, 
and  if  during  the  same  treaty  she  clandestinely 
conveys  away  the  property  in  such  manner  as 
to  defeat  his  marital  right,  and  secure  to  her- 
self the  separate  use  of  it,  and  the  concealment 
continues  until  the  marriage,  a  fraud  is  thus 
practised  on  the  husband,  and  he  is  entitled  to 
relief. 

Direct  misrepresentations,  or  wilful  conceal- 
ment with  intent  to  deceive  the  husband, 
would  entitle  him  to  such  relief ;  and  if  both 
the  property  and  the  mode  of  its  conveyance 
pending  the  marriage  treaty  be  concealed  from 
the  intended  husband,  there  is  still  a  fraud 
practised  on  him  ;  cases  have,  however,  occur- 
red in  which  concealment,  or  rather  the  nori* 
existence  of  communication  to  the  husband, 
-  has  not  been  held  fraudulent ;  and  whether 
fraud  is  made  out  must  depend  on  the  circum- 
stances of  each  case. 

As  a  conveyance  made  immediately  before 
her  marriage  is  prima  facie  good,  it  is  to  be  im- 
peached only  by  the  proof  of  fraud. 

In  August  a  widow,  having  a  second  marri- 
age in  contemplation,  settled  her  property  on 
herself  for  life,  for  her  separate  use,  with  re- 
mainder to  the  children  of  her  first  marriage, 
and  in  October  following  she  married.  The 
settlement  was  prepared  by  her  direction,  with- 
out the  privity  or  assent  "  of  her  then  intended 


husband."  In  a  suit  to  carry  the  settlement 
into  execution,  the  second  husband  insisted  on 
the  settlement  being  a  fraud  on  his  marital 
rights,  but  it  was  not  proved  that  in  August  he 
was  «•  the  iutended  husband  :"  Held,  that  the 
evidence  was  insufficient  to  impeach  the  deed. 
England  v.  Downs,  *     522 

See  Agreement,  2.    Separate  Estate.    Sepa- 
rate Use.    Solicitor  and  Client,  2. 


IMPERTINENCE. 

A  defendant,  after  having  appeared  to  an  amend- 
ed bill,  obtained  an  order  for  the  delivery  out 
of  court  of  his  papers  to  enable  him  to  prepare 
his  answer,  and  after  the  time  for  answering 
had  expired  applied  to  the  plaintiff  for  names 
of  commissioners  to  join  in  taking  his  answer : 
Held,  that  he  could  not  afterwards  refer  the 
bill  for  impertinence.     Beavan  v.  Waterhouse9 

IMPLICATION. 

See  Bequest,  6. 

INCUMBRANCE. 
See  Vendor  and  Purchaser,  7. 

INFANT. 

1.  Suit  improperly  instituted  on  behalf  of  an  in- 
fant, dismissed  with  costs  on  motion,  upon  the 
application  of  the  infant  by  A.  B.,  a  person  not 
then  a  party  to  the  suit,  "  as  her  next  friend  for 
the  purpose  of  the  application."    Guy  v.  Guy, 

2.  Bill  filed  by  two  infants ;  one  attained  twenty- 
one  before  decree ;  her  name  as  co-plaintiff 
struck  out  on  her  application,  with  the  costs 
of  the  amplication.     Guy  v.  Ouy,  460 

3.  Minutes  of  decree  directed  conveyance  to  be 
settled  by  Master,  "  if  the  partiee  differed," 
there  being  an  infant  heir  woo  was  a  party  to 
the  cause  and  a  necessary  party  to  the  con- 
veyance :  Held,  that  the  words  *'  if  the  parties 
differed"  ought  to  be  omitted,  an  infant  being 
interested.     Calvert  v,  Godfrey,  267 

4.  The  court  declined  taking  the  consent  of  a 
married  woman,  who  was  a  minor,  to  the  pay- 
ment out  of  court  of  money  to  which-  she  was 
entitled.     Stubbe  v.  S argon,  496 

See  Pleading,  I. 


INFORMATION. 

See  Attorney  General. 

INJUNCTION. 

1.  The  plaintiffs  obtained  a  special  injunction, 
and  the  defendants  subsequently  filed  a  gene- 
ral demurrer,  after  which,  and  before  the  de- 
murrer had  been  set  down,  the  plaintiff  obtain- 
ed an  order  of  course  to  amend, "  without  pre- 
judice to  the  injunction:"  Held,  regular. 
Warburton  v.  The  London  and  BlackwaU 
Railway  Company,  253 


INDEX. 


615 


2.  On  dismission  of  bill  an  injunction  fa'ls  of 
course.     Green  v.  Pulsford,  70 

3.  An  answer  filed  on  the  morning  on  which  a 
motion  is  made  to  extend  the  common  injunc- 
tion is  not  sufficient  to  prevent  its  being  extend- 
ed. 

A  bill  stated  that  judgment  had  been  obtain- 
ed at  law,  and  prayed  an  injunction  to  stay 
execution;  the  court  of  law  afterwards  set 
aside  the  judgment,  and  let  in  the  defendant  at 
law  to  plead  ;  a  motion  being  made  to  extend 
the  common  injunction  to  stay  trial  was,  under  | 
these  circumstances  refused.  T/iompson  v.  • 
Byrom,  15 

4.  It  is  not  necessary  that  the  common  injunction  ! 
for  want  of  appearance  should  be  obtained  in  ! 
term  or  during  the  seal,  it  may  be  regularly  | 
obtained  any  day  on  which  the  conrt  is  sitting.  : 
The  Earl  of  Chesterfield  v.  Bond,  263  \ 

See    Bankrupt.       Copyright.       Jurisdiction. 
Supplemental  Bill. 


INQUISITION. 

On  a  bill  to  set  aside  deeds  and  recoveries,  on  the 
ground  of  the  lunacy  of  the  party  at  the  time  | 
he  executed  them  :  Held,  that  the  finding  of 
the  jury  on  an  inquisition,  which  overreached  j 
that  period,  afforded  a  presumption  that  he  was 
then  insane ;  but  there  being  some  evidence, 
that  after  the  time  when  the  lunacy  wa*  stated 
to  have  commenced  the  party  was  not  of  un- 
sound mind,  an  issue  was  directed  to  inquire 
whether  he  was  of  unsound  mind  at  the  time 
of  executing  the  deeds,  &c  Frank  v.  Main- 
waring,  115 


INSOLVENT. 


Property  was  settled  on  J.  R.  by  his  father,  un- 
til lie  should  take  the  benefit  of  the  insolvent 
debtors'  act,  aud  then  the  trustees  were  during 
his  life  to  apply  it  in  such  manner  and  to  such 
persons,  for  the  board,  lodging  and  subsist  fare 
of  J.  R.  and  his  family,  as  the  trustees  should 
think  proper ;  and  after  his  decease,  upon  trust 
for  such  persons  as  J.  R.  should  appoint,  and 
in  default  of  appointment  in  trust  for  his  chil- 
dren. J.  R.  took  the  benefit  of  the  iusolvent 
debtors'  act :  he  had  three  children,  but  his 
wife  was  dead :  Held,  that  his  children,  who 
were  all  infauts,  became  entitled  to  three- 
fourths  and  the  assignees  to  one-fourth  of  the 
life  interest  of  J.  R.  Rippon  v.  Norton,  63 
In  May,  1819,  a  party  took  the  benefit  of  the 
insolvent  act  then  in  force ;  he  subsequently 
acquired  property,  and  died  leaving  more  than 
sufficient  to  pay  his  debts  contracted  after  his 
insolvency.  The  scheduled  creditors  remain- 
iupr  unpaid :  Held,  that  a  bill  might  be  main- 
tained by  one  of  such  creditors  against  the  per- 
sonal representatives  of  the  insolvent,  without 
the  previous  sanction  of  the  Insolvent  Debtors' 
Court,  for  payment,  out  of  the  surplus  assets, 
of  the  scheduled  debts.     Ward  v.  Painter, 

85 
See  Pauper,  2.     Pleading,   1.      Voluntary 
Settlement. 
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INTEREST. 

1.  The  defendant  wrote  to  his  receiver  and  pro. 
fessional  agent  as  follows :  "  If  you  will  remit 
the  4002.  I  can  give  you  a  note  for  it  when  you 
come  to  London."  The  money  was  advanced, 
but  no  note  was  signed  :  Held,  that  a  special 
contract  must  be  inferred,  and  that  interest 
was  payable  by  the  defendant.  Rhodes  v. 
Lord  Selsey,  359 

2.  A.  B.,  on  whose  estate  the  plaintiff  had  a 
charge  for  principal  and  interest,  being  desirous 
of  paying  it  instead  of  having  it  raised  out  of 
the  estate,  was  ordered  to  pay  it  into  court  by 
a  given  day.  He  made  default,  and  applied 
for  an  extenlion  of  the  time,  which  was  grant- 
ed :  Held,  that  the  plaintiff  was  not  entitled  to 
subsequent  interest  on  the  aggregate  of  princi- 
pal and  interest  due,  but  on  the  principal  only. 
Wilkinson  v    Charlesteorth,  470 

See  Co  Defendants     International  Law. 

INTERNATIONAL  LAW. 

A  bill  of  exchange  was  drawn  and  accepted  in  Pa- 
ris, and  made  payable  in  England.  The  drawer 
and  acceptor  were  living  there.  No  rate  of  in- 
terest was  expressed  to  be  payable  on  the  bill  : 
Held,  that  the  default  being  made  in  England, 
interest  was  payable  according  to  the  English 
and  not  the  French  law. 

As  to  contracts  merely  personal,  it  is  a  gene- 
ral rule,  that  questions  relating  to  the  validity 
and  to  the  interpretation  of  a  contract  are  to 
be  governed  by  the  law  of  the  country  where 
the  contract  was  made  ;  and  if  a  remedy  for 
non-performance  of  a  contract  is  sought  in 
anothor  country,  the  mode  of  suing  and  the 
time  within  which  the  action  must  be  brought 
are  to  be  governed  by  the  law  of  the  country 
in  which  the  action  is  brought.  Cooper  v.  The 
Earl  of  Waldegraw,  282 

INTERROGATORIES. 

A  petition  for  a  commission  to  examine  witnesses, 
and  the  order  thereon,  obtained  by  consent, 
were  intituled  in  an  original  and  revived  suit, 
but  the  interrogatories  were  intituled  in  the 
origiual  cause  only :  Held,  that  the  interroga- 
tories were  wrongly  intituled,  and  the  deposi- 
tions were  suppressed.     Pritchard  v.  Foulkes, 

133 
See  Depositions.     Exceptions. 

ISSUE. 
See  Dying  without  Issue.     Lawful  Issue. 


JUDGMENT. 

A  court  of  equity  has  no  jurisdiction  under  the  1 
&  2  Vict  c.  1 1 0,  s.  14,  to  order  moneys  invested 
in  the  name  of  the  Accountant  General  to  stand 
charged  with  a  judgment  debt  recovered  at 
law  against  the  party  entitled  to  such  funds. 
Miles  v.  Presland,  300 

See  Creditor's  Suit.    Injunction,  3. 


616 


INDEX. 


JURISDICTION. 


I 


After  decree  the  court  has  jurisdiction,  at  the  in- 
stance of  a  defendant  to  enjoin  the  plaintiff 
from  proceeding  in  another  court  in  respect  of 
the  same  matter. 

After  decree  here,  the  plaintiff  cannot,  ex- 
cept by  leave  of  the  court,  proceed  in  another 
couii  in  respect  of  the  Baroe  matter,  even 
though  such  proceedings  are  merely  auxiliary. 
Wedderburnv.  Wedderbvm,  208 

See  Award.      Bankrupt.      Grammar   School  j 
Insolvent  Debtor,  2.      Rectifying  Settle- 
ment.   Solicitor    and  Client,  3.     Vendor 
and  Purchaser,  1.  2. 


LACHES. 

Under  a  trust  deed  dated  in  1806  and  which  was 
to  operate  during  the  life  of  the  grantor,  the 
trustee,  after  the  performance  of  certain  trusts, 
was  to  pay  the  surplus  rents  to  the  owner  dur- 
ing his  life.  The  owner  died  in  1816,  the 
trustee  died  in  1818,  and  in  1828  a  bill  for  an 
account  was  filed  by  the  representative  of  the 
former  against  the  representatives  of  the  lat- 
ter. The  answer  was  filed  in  the  following 
year,  but  no  farther  proceedings  were  taken 
in  the  suit  until  1839,  when  the  cause  was  set 
down  and  was  heard  in  1840 ;  Held,  that  no 
such  laches  existed  as  to  bar  the  account: 
Held  also,  that,  as  regarded  the  lapse  of  time, 
the  case  was  to  be  looked  at  in  the  same  light 
now  as  at  the  filing  of  the  bill.  Dickenson  v. 
Lord  Holland,  310 

See  Creditor's  Suit. 

LAPSED  LEGACY. 
See  Bequest,  8. 

LASTING  IMPROVEMENTS. 

A  lessee  of  charity  property  obtained  a  farther 
reversionary  term,  and  afterwards  made  con- 
siderable lasting  improvements  on  the  pro- 
perty ;  the  reversionary  lease  being  set  aside, 
the  court  considered  the  lessee  entitled  to  com- 
pensation for  money  laid  out  by  him  in  refer- 
ence to  the  extended  enjoyment.     Attorney 


General  v.  Kerr, 


420 


LAWFUL  ISSUE. 


The  words  "  lawful  issue"  in  a  devise  to  four 
parents  and  their  "  lawful  issue  respectively, 
in  tail  general,"  without  benefit  of  survivor- 
ship to  and  amongst  their  issue  respectively, 
as  tenants  in  common,  held,  upon  the  context 
of  a  will,  to  be  words  of  purchase,  and  not  of 
limitation.     Curshamv.  Newland,  145 

See  Trust. 

LEASEHOLDS. 
See  Perishable  Property,  2. 


LEGACY. 
See  Bequest.     Cumulative  Legacy.    Perish- 
able Property.    Specific  Legacy. 


LEGAL  REPRESENTATIVES. 

Bequest  to  A.  or  his  legal  representatives.  A. 
was  dead  at  the  date  of  the  testator's  will, 
having  bequeathed  his  property  on  particular 
trusts :  Held,  that  A.'s  next  of  kin,  according 
to  the  statute  of  distributions,  were  entitled  to 
the  fund.     Cotton  v.  Cotton,  67 

LIMITATION. 

See  Devise.     Dying  without  Issue.     Estate 

for  Life.     Lawful  Issue.    Remoteness. 

LIS  PENDENS. 
See  Receiver,  2. 

LONG  ANNUITIES. 
See  Perishable  Property,  1.     Pleading,  2. 

LUNACY. 

See  Evidence,  3.    Inquisition. 

M 

MAINTENANCE  AND  ADVANCE- 
MENT. 

Property  was  directed  by  will  to  be  accumulated 
for  such  children  as  A.  B.  and  C.  should  leave 
at  their  deaths ;  with  power  to  the  trustee  to 
to  apply  such  part  of  the  income,  as  in  his 
judgment  might  be  proper,  for  their  education 
and  maintenance  during  their  minority,  and 
for  their  future  advancement  in  life  :  Held,  as 
to  a  daughter  of  C,  that  the  power  for  mainte- 
nance did  not  cease  on  her  marriage,  but  that 
it  ceased  on  her  attaining  twenty-one :  and  as 
to  the  power  of  advancement,  that  it  con- 
tinued, notwithstanding  she  had  attained  twen- 
ty, one  and  had  married,  and  notwithstanding 
the  period  for  accumulation  limited  by  the 
Theilusson  act  had  expired.     Pride  v.  Fooke, 

430 
MERGER. 

Valid  lease  of  charity  property  which  had  merged 
in  the  fee  by  an  invalid  absolute  conveyance 
to  the  leasee,  sustained  on  settiug  aside  the  lat- 
ter on  an  information  by  the  Attorney  General. 
Attorney  General  v.  Kerr,  420 

MINES. 

See  Tenant  for  Life  and  Remainder  Man. 

MISJOINDER. 

A  person  may  maintain  a  suit  as  sole  plaintiff, 
though  uniting  in  himself  several  characters, 
having  distinct  conflicting  rights  in  the  subject 
of  a  suit ;  but  the  court  will  not  in  a  suit  so 
constituted  decide  on  the  conflicting  rights 
vested  in  the  plaintiff,  and  by  its  decree  v.  HI 
make  provision  for  the  protection  of  the  defen- 
dants from  any  prejudice  which  may  arise 
from  the  peculiar  constitution  of  the  suit 
Bleatev.  Burgh,  221 


MISTAKE. 
See  Husband  and  Wife,  1. 
Settlement. 


Rectifying 
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MORTGAGE. 

1.  Two  parties,  who  were  entitled  to  property  in 
equal  moieties,  made  an  equitable  mortgage  of 
it ;  one  of  the  mortgagor*  was  ont  of  the  juris- 
diction, and  the  whole  rents  were  received  by 
the  other.  The  court  granted  a  receiver 
Holm**  w.Bell,  298 

3.  In  a  foreclosure  suit,  an  order  to  enlarge  the 
time  for  payment  of  the  mortgage  money  is 
by  no  means  of  course,  but  may  be  refused 
where  no  excuse  for  the  default  is  stated,  and 
the  security  does  not  appear  to  be  ample. 

The  usual  condition  on  which  it  is  granted 
is,  on  payment  of  interest  and  costs  before  the 
time  appointed  by  the  Master  for  payment  of 
the  whole ;  in  this  case,  however,  it  was  order- 
ed, that  upon  payment  of  the  interest  and  costs 
within  a  month,  the  time  should  be  enlarged 
for  five  months.     Eyre  v.  Hanson,  478 

See  Decree.     Husband  and  Wife,  1.    Trus- 
tee, 1. 


MORTGAGEE. 
See  Conditions  of  Sale.     Power  of  Sale. 

MORTMAIN. 

A  testator  gave  his  real  and  personal  estate  to 
trustees,  upon  trust  with  all  convenient  speed 
to  convert  into  money ;  and  he  directed  them, 
at  the  end*  of  twelve  months  after  his  decease, 
to  invest  the  sum  of  600/.  out  of  his  personal 
estate,  in  trust  for  a  charity ;  he  also  directed 
them,  at  the  end  of  twelve  months  after  his  de- 
cease (all  his  property  being  personal,)  to  lay 
out  the  residue  for  other  charities.  The  realty 
was  sold :  Held,  that  the  600/.  was  not  payable 
out  of  pure  personalty,  but  out  of  the  mixed 
fund :.  and  that  this  gift  and  the  gift  of  the  resi. 
due  were  rendered  void  by  the  mortmain  act, 
in  the  proportion  which  the  realty  bore  to  tfce 
personalty :  Held  also,  that  the  realty  was  not 
converted  to  all  intents,  so  as  to  entitle  the 
uext  of  kin  to  the  fund  released,  in  conse- 
quence of  the  invalidity  of  the  gift  of  the  real 
estate  to  charity.    Johnson  v.  Woods,        409 

MOTION. 
See  Infant,  1.   Short  Cause.    Stating  Pro- 
ceedings.   Supplemental  Answer.  Supple- 
mental Bill. 

MUNICIPAL  CORPORATIONS. 

Municipal  corporations,  as  altered  by  the  muni- 
cipal corporation  act  (5  &,  6  W.  4,  c.  76.,) 
are  but  a  continuance  of  the  old  corporations ; 
and  where  the  new  corporation  was  made 
party  to  a  suit,  in  respect  of  a  breach  of  trust 
committed  by  their  predecessors,  it  was  held 
they  were  not  entitled  to  costs.  Attorney 
General  v.  Kerr,  420 
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NEXT  FRIEND. 
See  Infant,  1. 
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•  NEXT  OF  KIN. 

See  Legal  Representatives.     Mortmain. 

NOTICE. 
See  Breacii  of  Trust,  2.  Vendor  and  Purcha- 
ser, 5,  7. 


OBLIGOR  AND  OBLIGEE. 
See  Breach  of  Trust,  2. 

OFFICIAL  ASSIGNEE. 

The  official  assignee  of  a  defaulting  trustee 
whose  assets  had  been  distributed  held  not  en- 
titled to  costs.     Williams  v.  Nixon,  472 


PARENT  AND  CHILD. 
See  Advancement.     Insolvent,  1.    Trust,  2. 

PARTIES. 
See  Costs,  3.    Pleading,  3. 

PARTITION. 

Four  persons  purchased  some  land  and  agreed 
that  it  should  be  laid  out  in  streets  and  sold  in 
lots  according  to  a  specified  plan.  All  the 
parties  died,  and  there  being  no  equitable 
ground  for  putting  an  end  to  the  agreement: 
Held,  that  the  representatives  of  one  of  the 
parties  could  not  maintain  a  suit  for  a  parti- 
tion against  the  representatives  of  the  others. 
Peek  v.  Car  dwell,  137 

PARTNERSHIP. 
See  Production  of  Documents,  4. 

PAUPER. 

1.  Party  suing  in  forma  pauperis  and  proving 
successful,  declared  entitled  to  ordinary  costs. 
Roberts  v.  Lloyd,  376 

2.  A  defendant,  who  was  the  executor  and  resi- 
duary legatee,  obtained  an  order  to  sue  in 
forma  pauperis  ;  having  afterwards  taken  the 
benefit  of  the  insolvent  act,  he  was  dispau- 
pered, on  the  ground  that  he  was  then  de- 
fending in  his  representative  character  only. 
Oldfieldv.  Cobbett,  444 

3.  Defendant  dispaupered,  with  the  costs  of  the 
application,  on  affidavits,  which  were  not 
wholly  contradicted  by  the  defendant,  showing 
that  he  was  not  in  bad  circumstances.  Romil- 
ly  v.  Chrint,  186 

PAYMENT  OUT  OF  COURT. 

Where  small  sums  are  payable  out  of  court  to 
parties,  an  order  will  be  made  to  pay  them  to 
the  solicitor,  he  undertaking  to  distribute  them ; 
but  it  is  necessary  either  that  the  petition 
praying  payment  to  the  solicitor  should  be 
signed  by  the  parties,  or  that  a  written  autho- 
rity, signed  by  the  parties,  should  be  produced 
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to  the  court,  authorizing  the  payment  to  the 

solicitor.   Kelsall  v.  Minton.  361 

See  Infant,  4. 

PERISHABLE   PROPERTY. 

1.  A  testator  possessing  long  annuities  and  mo- 
ney in  different  funds  bequeathed  the  residue 
of  his  estate  to  A  for  life,  and  after  her  death 
he  gave  certain  stock  legacies  and  whatever 
theie  might  remain,  to  B. :  Held,  that  the 
long  annuities  ought  to  be  converted  for  the 
benefit  of  the  parties  in  remainder.  Lichfield 
v.  Baker,  481 

2.  A  testator  gave  the  residue  of  his  estate  and 
effects  to  trustees,  to  permit  the  rent*,  interest 
and  annual  proceeds  to  be  received  by  A.  for 
life,  and  after  his  decease  to  C.  and  D.  when 
they  attained  twenty-one,  with  power,  after 
the  death  of  A.,  to  apply  the  rents,  Ate.  to- 
wards the  maintenance  of  C.  and  D.  until  their 
shares  should  become  vested.  Part  of  the  re- 
sidue consisted  of  leaseholds :  Held,  that  the 
tenant  for  life  was  entitled  to  enjoy  them  in 
specie,  and  that  they  were  not  to  be  converted 
for  the  benefit  of  those  in  remainder.  Qoode- 
novgh  v.  Tremamondo,  512 

3.  A  testator  bequeathed  to  his  widow  "  all  the 
interest,  rents,  dividends,  annual  produce  and 
profits,  use  and  enjoyment  of  all  his,  the  testa- 
tor's, real  and  personal  estate"  for  life,  and  at 
her  decease  he  gave  to  E.  R.  P.  "  all  the  rest 
and  residue  of  his  estate  and  effects  whatso- 
ever, both  real  and  personal."  Held,  on  the 
context  of  the  will,  that  the  widow  was  enti- 
tled to  the  enjoyment,  during  life,  of  the  per- 
ishable property  of  the  testator  "  in  specie," 
and  without  a  conversion  for  the  benefit  of  the 
remainder  man.     Pickering  v.  Pickering,  31 

See  Pleading,  2. 

PIRACY. 

See  Copyright. 

PLEA. 

After  an  attachment  for  want  of  answer,  it  is  ir- 
regular to  file  a  plea  without  first  tendering 
the  costs  of  the  contempt.     Fovlkes  v.  Jones, 

274 

PLEADING. 

1.  A  bill  alleged  that  the  settlor  at  the  time  of 
making  a  voluntary  settlement  was  greatly 
indebted ;  it  did  not  state  ihe  particulars  of  the 
debts,  but  referred  to  a  schedule  of  the  settlor 
in  the  Insolvent  Court  in  aid  of  the  suit :  Held, 
that  the  existence  of  the  debts  was  not  suffi- 
ciently put  in  issue  as  against  an  infant,  but 
an  inquiry  was  directed  on  the  point.  Towns- 
end  v.  Westacott.  340 

2.  A  perishable  fond  was  for  some  time  wrong- 
fully enjoyed  in  specie  by  the  tenant  for  life  ; 
the  remainder  man  filed  a  bill  for  an  account, 
and  to  ascertain  the  residue.  Before  filing  the 
bill,  the  plaintiff  had  notice  that  part  of  the 
residue  consisted  of  Ions;  annuities,  and  he  was 
again  informed  of  that  fact  by  the  answer ;  but 


he  made  no  objection  thereto,  either  by  the 
original  or  the  amended  bill,  and  at  the  hear- 
ing the  common  decree  for  an  account  was 
made.  The  Master  declined  entering  into  the 
question  of  the  right  of  the  tenant  for  life  to 
enjoy  the  long  annuities,  but  he  stated  the  fact 
on  his  report.  The  report  was  confirmed,  and 
by  consent  no  exceptions  were  taken :  Held, 
on  further  directions,  that  the  long  annuities 
must  then  be  converted  into  consols ;  but  the 
court  refused  to  made  the  widow  account  for 
her  prior  receipts.    Lichfield  v.  Baker,       481 

3.  One  of  the  thirty-eight  proprietors  of  a  news- 
paper was  appointed  book-keeper,  and  receiv- 
ed the  moneys  of  the  concern ;  a  bill  being 
filed  against  him  for  an  account,  ic.  by  twelve 
of  the  proprietors  on  behalf,  &c  :  Held,  that 
the  remaining  twenty-five  were  necessary  par- 
ties.    Bainbridge  and  other*  v.  Burton,     539 

See  Co-defendants.  Costs,  3.  Misjoinder 
Revivor,  Bill  op.    Supplemental  Bill. 

POSSESSION. 
See  Vendor  and  Purchaser,  3. 

POWER,  EXECUTION  OF. 

A  testator  gave  bis  residuary  property  to  two 
trustees  for  his  children,  except  John,  who  had 
misconducted  himself;  but  the  testator  trusted 
his  conduct  would  change,  and  he  gave  his 
trustee*  and  the  eurvivore  of  them,  and  the 
executors  and  administrators  of  such  survivor, 
power  to  give  to  John  an  equal  share  with  his 
brothers  and  sisters.  He  appointed  the  two 
trustees  executors,  and  by  a  codicil  appointed 
a  third  executor  ;  one  alone  proved  the  will, 
and  the  others  renounced.  In  a  state  of  facts 
brought  into  the  Master's  office,  the  sole  exe- 
cutor and  trustee  stated  that  John  had  con- 
ducted himself  to  his  satisfaction,  and  in  such 
a  manner  as  to  entitle  him  to  an  equal  share : 
•Held,  that  the  sole  executor  had  power  to  ap- 
point, and  had  well  appointed  a  share  to  John. 
Eaton  v.  Smith,  236 

POWER  OF  SALE. 

A  mortgagee  had  a  power  of  sale  in  case  of  de- 
fault being  made  in  payment  of  mortgage  mo- 
ney :  Held,  that  the  unsupported  solemn  de- 
claration, under  the  5  &  6  W.  4,  c.  62,  of  the 
mortgagee  aloue,  of  a  default  having  been 
made,  was  not  sufficient  evidence  of  that  fact, 
as  between  vendor  and  purchaser.  Hobeon  v. 
Bell,  n 

See  Condition. 

PRACTICE. 

See  Acquiescence.  Affidavit.  Answer.  Ap- 
pearance. Arbitration.  Clerk  in  Court. 
Contempt,  2.  Costs,  passim.  Demurrer. 
Depositions.  Evidence,  1,  2,  3.  Excep- 
tions, General  Orders.  Impertinence. 
Infant,  passim.  Injunction,  passim.  In- 
terest, 2.  Interrogatories.  Jurisdiction. 
Laches.  Misjoinder.  Mortgage,  1,  2. 
Pauper,  2.    Payment  out  of  Court.    Plea. 
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Production  or  Documents,  1, 2,  4.  Recei- 
ver, 1,  2.  Report,  Master'*  Security  for 
Com.  Service  or  Warrants.  Short  Cause. 
Solicitor  and  Client,  6.  Staying  Proceed, 
inos.  Stop  Order.  Sobfocna,  1,  2,  3.  Sup- 
plemental Answer.  Supplemental  Bill. 
Vendor  and  Purchaser,  3.  Writ  or  Exe- 
cution. 

PRAYERS  FOR  THE  DEAD. 
See  Superstitious  Usee. 

PRESUMPTION. 
See  Charity,  4.     Inquisition.    Trust,  2. 

PRIORITY. 
See  Administration  Suit.    Creditors'  Suit. 

PRIVILEGE. 
See  Production  op  Documents,  3. 

PRIVY  COUNCIL 
See  Receiver,  2. 

PRODUCTION  OF  DOCUMENTS. 

1.  A  defendant,  by  his  answer,  stated  that  he 
had  handed  over  some  documents  relating  to 
the  matters  in  question  to  his  agent  in  Jamai- 
ca, to  enable  him  to  defend  a  suit  there ;  that 
the  agent  had  left  the  island,  and  that  the  do. 
cuments  had  been  taken  possession  of  by  a  re- 
ceiver appointed  by  the  Court  of  Chancery 
there :  Held,  that  this  admission  entitled  the 
plaintiff  for  an  order  for  production  ;  but  liberty 
was  given  to  the  defendant  to  relievo  himself, 
if  possible,  by  affidavit,  from  the  effects  of  this 
admission.    Morriee  v.  Swaby,  500 

2.  A  defendant,  who  in  his  answer  refers  to  a 
deed  in  the  words,  "  as  by  the  said  indenture, 
when  produced,  will  appear,"  must  produce  it 
for  the  inspection,  &c.  of  the  plaintiff,  although 
he  does  not  "  crave  leave  to  refer  to  it."  We /- 
ford  v.  Stainthrope,  587 

3.  Necessary  communications  between  a  solici- 
tor and  client,  through  an  unprofessional  per- 
son, are  privileged ;  but  it  not  appearing  in 
this  case  that  the  communications  were  wholly 
of  a  professional  or  confidential  nature,  such 
privilege  was  disallowed. 

A  case  submitted  since  the  institution  of  the 
suit,  for  the  opinion  of  Dutch  counsel  and  the 
opinion  thereon,  held  privileged.  Bun  bury  v. 
Banbury t  173 

4.  By  articles  of  partnership,  in  case  of  the  death 
of  a  partner  the  survivor  was  to  pay  the  amount 
of  his  capital  according  to  the  last  half-yearly 
rest,  and  to  take  the  stock,  die.  After  the 
death  of  one,  a  different  arrangement  was  en- 
tered into  between  his  executors  (one  of  whom 
was  the  surviving  partner,)  and  his  widow, 
who  was  beneficially  interested  under  the  will, 
by  which  the  surviving  partner  was  to  take 
the  stock  at  a  valuation,  and  get  in  the  credits, 
and  pay  the  joint  debts,  and  out  of  the  share 
of  the  deceased  partner  in  the  surplus,  to  pay 
his  separate  debts  and  the  widow's  legacy. 
The  widow  by  this  bill  sought  to  set  aside  this 
arrangement  for  fraud,  and  to  have  an  account 
of  the  partnership  transactions,  and  of  the  pro- 


fits subsequent  to  her  husband's  death:  Held, 
that  the  plaintiff  was  entitled  to  the  production 
of  the  accounts  of  the  business,  as  carried  on 
after  the  testator's  death.    Hue  v.  Richards, 

305 

PUBLIC  POLICY 
See  Canonrt.    Debtor  and  Creditor.    Solici- 
tor and  Client,  3. 

PURCHASE,  WORDS  OF. 

See  Limitation. 


R 
RECEIVER. 

1.  The  allowance  to  a  receiver  appointed  by  the 
court  depends  on  the  degree  of  difficulty  or 
facility  experienced  in  the  collection.  There 
is  no  general  rule  as  to  the  amount 

The  report  of  the  Master  allowing  to  the 
receiver  a  gross  salary  of  5  per  cent-  on  con- 
siderable receipts,  composed  of  large  sums  due 
for  mortgages,  annuities,  rents,  £c.  referred 
back  for  review.     Day  v.  Croft,  488 

2.  An  appeal  was  pending  in  the  Privy  Council 
from  a  sentence  of  the  Ecclesiastical  Court 
rejecting  the  testamentary  papers  of  the  de- 
ceased and  declaring  an  intestacy  ;  limited  ad- 
ministration pendente  lite  had  ceased  by  the 
sentence,  and  an  inhibition  had  issued  from 
the  Privy  Council  which  inhibited  the  Eccle- 
siastical Court  proceeding.  There  being  no 
person  in  the  mean  time  authorized  to  protect 
and  collect  the  estate :  Held,  that  these 
circumstances,  alone,  justified  the  appointment 
of  a  receiver  by  this  court. 

Held  also,  that  a  receiver  might  in  such  case 
be  granted  on  the  application  of  a  party  ap- 
pellant, who,  assuming  the  decision  of  the  Ec- 
clesiastical Court  to  be  correct,  had  no  interest 
in  the  estate  of  the  deceased. 

And  thirdly,  that  the  circumstance  of  there 
being  no  person  in  whose  name  an  action 
might  be  brought  to  recover  the  property  is  not 
a  sufficient  objection  to  the  appointment  of  a 
receiver.     Wood  v.  Hitektnge,  '    289 

See  Canonry.  Mortgage,  1.  Supplemental 
Bill. 

RECTIFYING  SETTLEMENT. 

On  the  6th  of  June,  upon  a  contemplated  mar- 
riage, the  lady's  father  proposed  during  his 
life  to  allow  his  daughter  200/  a  year,  to  con- 
tinue if  she  died  in  her  father's  life  leaving 
children ;  but  if  she  died  in  his  lifetime  with- 
out issue,  then  100/.  to  the  husband  during  the 
father's  life.  The  father,  in  a  letter  to  his  so- 
licitor, also  stated  that  he  wished  the  husband 
to  have  1502.  a  year  in  the  event  of  his  daugh- 
ter's death  without  issue ;  the  proposal  was 
agreed  to,  and  a  settlement  prepared  and  exe- 
cuted, dated  the  6th  of  July,  whereby  the  fa- 
ther covenanted,  dnring  his  life,  to  pay  an  an- 
unity  of  200/  to  the  husband  and  his  assigns . 
The  husband  died  insolvent,  leaving  his  wife 
and  three  children.    After  his  death,  the  set- 
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Dement  was  rectified  upon  the  production  of 
the  proposals,  and  the  evidence  of  the  solicitor 
who  prepared  the  settlement,  that  he  had  pre- 
pared the  settlement  from  the  proposals  which 
he  thought  he  had  carried  into  execut  on  ;  and 
the  wife  was  declared  entitled  to  the  annuity 
as  against  the  husband's  representatives. 
Pearce  v.  Verbeke,  333 

REFERENCE  TO  ARBITRATION. 
See  Arbitration. 

RELATOR. 
See  Attorney  General. 

REMAINDER  MAN. 
See  Tenant  for  Life. 

REMOTENES8. 

1.  Bequest  to  testator's  wife  for  life,  and  after 
her  death  to  make  a  division  between  the  tes- 
tator's four  children,  A.  B.  C.  and  D. ;  his 
sons'  shares  to  be  paid  immediately,  and  his 
daughters'  shcres  to  be  invested  for  them  for 
life,  with  remainder  between  all  their  children, 
to  become  vested  at  the  age  of  twenty-five, 
with  a  gift  over  to  the  children  of  the  others 
who  should  live  to  attain  the  age  of  twenty- 
five  in  case  either  daughter  should  die  without 
leaving  any  child  who  should  live  to  attain 
twenty-five  ;  with  powers  for  the  maintenance 
and  advancement  of  such  children.  Held,  that 
the  gift  over  was  too  remote  ;  and  secondly, 
that  the  gift  to  the  daughters  in  the  first  in- 
stance being  absolute,  and  the  attempt  to  limit 
it  having  failed,  the  absolute  interest  remained 
unaffected,  so  that  the  representatives  of  a 
daughter  who  died  without  children  were  en- 
titled to  her  one-fourth  share.  Ring  v.  Hard- 
wick,  352 

2.  A  testator  gave  her  residuary  estate  to  trus- 
tees to  accumulate,  and  to  stand  possessed 
thereof  and  of  the  accumulations,  in  trust  for 
all  the  children  of  J.  B.,  other  than  A.,  and  to 
be  paid  on  attaining  twenty-three,  with  a  gift 
over  in  the  event  of  the  death  of  all  the  said 
children  under  twenty-three.  J.  B.  had  three 
children,  A.,  B.  and  C ,  of  whom  A.  and  B. 
were  born  in  the  lifetime  of  the  testatrix,  and 
C.  three  years  after  her  death.  B.  died  an  in- 
fant, and  C,  who  was  also  B.'s  personal  repre- 
sentative, attained  twe nty- three :  Held,  first, 
that  the  legacy  was  vested  ;  and  the  gift  being 
to  a  class,  and  C.  having  come  into  esse  before 
the  period  of  distribution,  the  court  considered 
that  C.  was  not  excluded  from  taking  under 
the  residuary  gift,  and  that  in  his  own  right 
and  as  representing  B.  he  was  entitled  to  the 
whole  fund.     Bitot  v.  Burgh,  221 

See  Dying  without  Issue. 

REPORT,  MASTER'S. 

The  Master's  report  had  been  confirmed,  and 
neither  objection  nor  exception  had  been  taken 
thereto.  The  cause  came  on  for  further  di- 
rections, when  the  court,  from  the  facts  stated 
in  the  report,  entertaining  great  doubt  as  to 
the  correctness  of  the  Master's  finding,  declin- 


ed to  act  upon  it,  though  it  refused  then  to 
alter  it.    Gregory  v.  West,  541 

See  General  Orders,  2. 

RETAINER. 
See  Solicitor  and  Client,  5. 

REVIVOR,  BILL  OF. 

One  decree  was  taken  in  several  suits.  An 
abatement  afterwards  occurred:  Held,  that 
one  bill  of  revivor  was  sufficient.  Moor e  v. 
Elkington,  574 

RULE  IN  SHELLEY'S  CA&E. 
See  Issue.    Lawful  Issue. 


SCHEDULE. 

See  Assignment.    Pleading,  1. 

SECURITY  FOR  COSTS. 

A  plaintiff  being  ordered  to  pay  costs  went 
abroad  (as  was  sworn  upon  belief  and  not  de- 
nied) permanently  and  to  avoid  payment :  he 
was  ordered  to  give  security  fer  costs,  and  the 
proceedings  in  the  suit  were  in  the  mean  time 
stayed.    Bush  v.  Beethom,  m    537 

SEPARATE  ESTATE. 

In  a  marriage  settlement  the  husband  alone  co- 
venanted to  settle  any  property  which  his  wife, 
or  he  in  her  right,  might  thereafter  acquire : 
Held,  that  property  which  was  afterwards 
given  to  the  wife  for  her  separate  use-was  not 
affected  by  the  covenant.  Trover*  v.  7Va- 
cers,  179 

See  Husband*  and  Wife,  1 . 

SEPARATE  USE. 

Freeholds  were  conveyed  by  lease  and  release, 
to  trustees  to  the  use  of  a  feme  covert  for  her 
separate  use  for  life,  or  to  the  use  of  such  per- 
son as  she  should  by  writing,  sealed,  4lc  ap- 
point, and  in  default  of  appointment  in  trust 
to  pay  the  rents  to  her  for  her  separate  use. 
The  husband  and  wife  by  writing  not  under 
seal,  for  valuable  consideration,  undertook  to 
execute  a  mortgage  of  the  property  when  re- 
quired. The  husband  died,  and  no  mortgage 
had  been  executed  :  Held,  that  the  agreement 
was  binding  upon  the  surviving  wife.  Stead 
v.  Nelson,  245 

See  Husband  and  Wife,  I. 

SERVICE  OF  ORDER. 
See  Contempt,  2. 

SERVICE  OF  WARRANTS. 

Receiver's  accounts  were  passed  in  the  Master's 
office  in  the  absence  of  the  executor,  the  war- 
rants having  been  regularly  served  on  his  clerk 
in  court  but  not  having  been  forwarded  to  him. 
The  court,  under  the  circumstances,  remitted 
the  matter  to  the  Master's  office,  to  give  the 
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executor  an  opportunity  of  stating  his  objec- 
tions to  the  accounts.     OldjUld  v.  Cobbett, 

444 

SETTLED  ACCOUNT. 

An  account  between  an  aged  tenant  for  life  and 
the  remainder  man  (who  was  also  executor,) 
which  was  settled  and  signed  by  the  tenant 
for  life  under  the  advice  of  her  solicitor,  set 
aside,  on  the  ground  of  the  executor  not  hav- 
ing furnished  full  information,  of  the  account 

.  being  founded  on  an  erroneous  opinion  of  coun- 
sel as  to  the  rights  of  the  parties,  obtained  ex 
parte  by  the  executor,  and  of  the  account  be- 
ing complicated  in  its  form,  and  though  pro- 
fessing to  be   made  in  conformity  with  the 

Vpinion,  yet  containing  an  addition  of  a  pur- 
chase and  sale  between  the  parties.  Picker- 
tag  v.  Pickering,  31 

SETTLEMENT. 
See   Deed,  Construction   or.      Husband  and 
Wife,   2.     Insolvent,  1.     Rectifying   Set- 
tlement.     SErABATE   Estate.     Voluntary 
Settlement. 

SEVERANCE  OF  DEFENCES. 
See  Costs,  2. 

SHAREHOLDERS. 
See  CoaroBATioN. 

SHORT  CAUSE. 

An  application  to  the  Master  of  the  Rolls,  on  the 
certificate  of  plaintiff's  counsel,  to  advance 
a  cause  as  a  short  cause,  was  refused  on  the 
defendant's  counsel  stating  that  it  was  not  a 
short  cause,  and  the  costs  of  the  motion  were 
reserved.  The  cause  afterwards  came  on  in 
its  regular  course,  when  the  court,  being  of 
opinion  that  the  cause  was  a  proper  one  to  be 
heard  as  a  short  cause,  gave  to  the  plaintiff  the 
costs  of  the  motion.     Aldworth  v.  Robinson, 

287 

SOLICITOR  AND  CLIENT. 

1.  This  court  has  authority  to  refer  for  taxation 
the  bill  of  costs  of  a  solicitor  who  acts  as  agent 
for  another.     Tog  hill  v.  Grant.  261 

2.  A  husband  became  liable  for  bills  of  costs  due 
from  his  wife,  dum  tola,  and  from  her  former 
husband,  to  a  solicitor:  Held,  that  though  the 
relation  of  solicitor  and  client  did  not  exist  be- 
tween the  solicitor  and  the  second  husband, 
yet  that  the  latter  was  entitled  to  a  taxation 
of  the  bills  of  costs. 

A  bill  of  costs,  nearly  the  whole  of  which 
had  been  paid,  contained  items  unconnected 
with  professional  employment,  as  for  a  horse, 
cVc. :  Held,  that  the  solicitor  ought,  in  taxa- 
tion, to  have  credit  for  such  items  (if  due,) 
although  they  had  not  become  due  to  him  in 
the  character  of  solicitor.  Waring  v.  Wil- 
liams, 1 

3.  Signification  of  the  term  "  undue  influence" 
as  applied  to  transactions  between  solicitor  and 
client 


There  are  transactions  in  which  there  is  so 
great  an  inequality  between  the  transacting 
parties, — so  much  of  habitual  exercise  of  power 
on  the  one  side,  and  habitual  submission  ou 
the  other,  that  without  proof  of  the  exercise  of 
power  beyond  that  which  may  be  inferred 
from  the  nature  of  the  transaction  itself,  this 
Court  will  impute  an  exercise  of  undue  influ- 
ence. 

When  undue  influence  is  to  be  inferred  from 
the  nature  of  the  transaction,  or  when  the 
transaction  is  contrary  to  the  policy  of  law,  it 
is  the  province  of  the  court  to  determine  the 
point ;  and  the  question  ought  not  to  be  sent  to 
a  jury.     Cue  borne  v  Barsaam.  76 

4  After  demurrer  allowed,  the  plaintiff's  solici- 
tor refused  to  proceed  until  payment  of  his 
bill :  Held,  that  he  was  bound  to  deliver  over 
the  papers  to  the  new  solicitor  of  the  plaintiff 
on  the  usual  undertaking  as  to  lien  and  re- 
delivery, but  that  the  party  ought,  under  the 
circumstances,  to  undertake  to  prosecute  the 
suit   with  due   diligence.     Cane  v.  Martin, 

584 

5.  The  retainer  of  a  solicitor  need  not  be  in  wri- 
ting, but  if  he  neglects  taking  that  precaution, 
and  his  retainer  being  afterwards  questioned 
there  is  nothing  but  assertion  against  assertion, 
he  must  bear  the  costs  of  the  risk  he  thus  un- 
dertakes.    Wiggins  v.  Pep  pin,  403 

6.  A  motion  for  the  taxation  of  a  solicitor's  bill, 
with  special  directions  to  disallow  the  costs  of 
certain  proceedings  alleged  to  have  been  im- 
properly taken  by  the  solicitor,  or  with  a  quali- 
fication that  the  taxation  was  to  be  of  the  costs 
of  such  proceedings  only  as  had  been  properly 
incurred,  refused,  as  such  objections  mav  be 
taken  advantage  of  under  I  he  common  order 
for  a  taxation.     Wiggins*  Peppin,  403 

7  Business  relating  to  a  trust  estate  was  trans- 
acted by  two  solicitors  in  partnership,  one  of 
whom  was '  a  trustee  of  the  estate  :  Held,  in 
passing  his  accounts,  that  costs  out  of  pocket 
could   alone   be   allowed.     Collins  v.  Carey, 

128 
See  Payment  out  of  Court.     Production  or 
Documents,  3. 


SPECIFIC  LEGACY. 

1.  A  testator  having  fifteen  and  a  half  Leeds  and 
Liverpool  canal  shares,  which  by  act  of  Parlia- 
ment were  to  be  deemed  personal  estate,  be- 
queathed five  and  a  half  such  canal  shares  to 
A  ,  five  such  shares  to  B.,  and  five  such  shares 
to  C.  There  was  no  description  or  reference 
in  the  will  to  show  that  the  testator  intended 
to  give  the  particular  shares  which  he  held  at 
the  date  of  his  will :  At  his  death  he  pos- 
sessed no  Leeds  aud  Liverpool  canal  shares : 
Held,  that  the  legacies  were  general,  and  not 
specific. 

A  canal  was  made  under  the  authority  of 
of  an  act  of  parliament,  the  lands  for  that  pur- 
pose were  purchased  and  vested  in  a  corpora- 
tion, but  the  shares  therein  were  to  be  deemed 
to  be  personal  estate  and  transmissible  as  such , 
and  were  to  be  conveyed  by  bargain  and  sale : 
Held,  that  the  shares  did  not  bear  the  cha- 
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meter  of  realty,  to  as  to  make  a  bequest  of 
them  specific.  Robinson  v.  Addison,  515 
2.  A  testator  bequeathed  as  many  of  his  canal 
shares  as  he  should  leave  children  him  surviv- 
ing, one  of  such  shares  to  be  in  trust  for  each 
of  his  children.  At  the  date  of  his  will  he  had 
eight  shares  and  seven  children,  and  at  his 
death  he  had  ten  shares  and  eleven  children : 
Held,  that  the  bequest  was  specific.  MUter 
v.  Little,  229 

SPECIFIC   PERFORMANCE. 

A  bill  prayed  the  specific  performance  of  an 
agreement,  "  if  a  good  title  could  be  made." 
At  the  hearing  it  was  declared  that  the  agree- 
ment ought  to  be  specifically  performed,  and 
it  was  referred  to  the  Master  to  inquire 
whether  a  good  title  could  be  made  The 
Master  reported  in  the  negative.  The  plain- 
tiff on  further  directions  waived  all  objections 
to  the  title,  and  proposed  to  take  the  property ; 
this  was  resisted  by  the  vendor :  Held,  that 
the  plaintiff  was  entitled  ;  but  being  aware,  at 
the  first  hearing,  of  the  objections  to  the  title, 
he  ought  to  pay  the  costs  of  the  investigation 
in  the  Master's  office.     Bennett  v.  Fowler, 

302 

See  Turnpike  Act.  Vf.ndor  and  Puechabkr,  1, 
5,6. 

STATUTES,  CONSTRUCTION  OF. 

1  Ed.  6,  c,  1.     See  Superstitious  Uses. 
1  Ed.  6,  c.  14.     See  Superstition*  Uses. 
13  Eliz.  c.  5.    See  Voluntary  Settlement. 
4  Jas.  1.     See  Superstitious  Uses. 
39  &  40  G.  3,  c  98.    See  Maintenance  and  Ad- 
vancement   Thellussoti  Act. 

3  G.  4,  c.  126.     See  Turnpike  Act. 

4  fc  5  W.  4,  c.  82.     See  Appearance.    Sub- 

poena, 2. 

5  &  6  W.  4,  c.  76.     See  Municipal   Corpora- 

tions. 
1&2  Vic.  c.  110,  s.  8.     See  Bankrupt,  s.   14. 
See  Judgment 

STAYING  PROCEEDINGS. 

Where  a  debt  is  claimed  or  a  demand  made  in  a 
suit,  and  the  defendant,  admitting  his  liability, 
offers  to  pay  the  debt  or  comply  with  the  de- 
mand and  to  put  the  plaintiff  in  the  same  situ- 
ation as  he  would  have  been  in  if  the  liability 
had  been  satisfied  without  suit,  the  court,  on 
motion,  will  stay  all  further  proceedings. 

Proceedings  in  a  creditor's  suit  stayed  as 
against  some  defendants  on  payment  of  one 
of  the  plaintifiV  debts,  on  which  alone  the  de- 
fendants applying  were  liable,  and,  under  very 
special  circumstances,  without  costs.  Holden 
and  MeUish  v.  Kynaston,  204 

See  Security  for  Costs 

STOP  ORDER. 

1.  Parties  obtaining  stop  orders  to  be  liable  at 
the  discretion  of  the  court  to  pay  costs.  See 
General  Order,  Ap.  3,  1841.  xi 

2.  Stop  orders  may  be  obtained  without  service 


of  the  petition  upon  the  parties  to  the  cause,  or 
upon  persons  interested  in  parts  of  the  funds 
not  sought  to  be  affected.  See  General  Or- 
der, Ap  3,  1841.  xi 

SUBPCENA. 

1.  An  order  for  service  of  a  subpoena  to  appear 
and  answer  upon  the  defendant's  partners  at 
the  house  of  business,  the  defendant  himself 
being  abroad,  held,  under  the  circumstances, 
to  be  regular.    Kinder  v  Forbes,  503 

2.  Service  abroad  ef  a  sub  van  a  to  appear,  order- 
ed under  the  4  &  5  W.  4,  c.  82,  in  a  cafe 
where  English  funds  were  alleged  to  have  been 
improperly  sold  out  and  invested  in  Austrian 
stock  and  Dutch  and  Portuguese  bonds.  DoM 
v.  Webber,  5ft 

3.  Service  of  a  subpoena  by  leaving  a  copy  at 
the  defendant's  residence  sealed  up  in  a  letter, 
at  the  same  time  producing  the  original,  held 
regular.     The  Earl  of  Chesterfield  v.  Bond, 

263 

SUBSTITUTED  8ERVICE. 

See  Subpoena,  1. 

SUPERSTITIOUS  USES. 

Establishments  or  foundations  for  securing  pray- 
ers for  the  souls  of  the  dead  are  deemed  to  be 
superstitious,  and  within  the  statute  of  I  Edw. 
6,  c.  14. 

The  court  (without  deciding  whether  direc- 
tions to  pray  for  the  souls  or  the  dead  were  or 
not  unlawful,  or  prohibited  by  the  church  of 
England,)  held,  that  it  might  be  properly 
deemed  superstitious  to  create  an  establish- 
ment, or  endow  a  foundation,  to  be  continued 
in  perpetuity  and  conducted  with  certain  cere- 
monies supposed  to  be  religious,  for  the  purpose 
of  securing  the  perpetual  continuance  of  pray- 
ers for  the  souls  of  the  dead,  either  alone  or  in 
connection  with  other  observances,  within  the 
express  terms  of  the  1  Edw.  6,  c.  14. 

A  testator,  who  died  in  the  year  1529,  de- 
vised lands  in  (he  city  of  London  to  the  Fish- 
mongers Company,  to  the  intent  that  they 
should  perform  his  will  in  manner  after  de- 
clared. He  then  provided  for  obits  and  anni- 
versaries, without  limiting  any  term  within 
which  the  expenses  thereof  should  be  confined, 
and  he  willed  that  the  company  should  pro* 
vide  four  honest  priests,  studying  in  the  uni- 
versities, to  pray  for  his  soul  there,  paying  to 
every  one  of  them  4L,  quarterly ;  he  next  di- 
rected the  company  to  provide  thirteen  poor 
men  and  women,  being  in  poverty,  to  pray 
specially  for  his  soul,  etc.,  and  be  provided 
for  a  perpetual  succession  of  such  poor  persons, 
and  he  directed  the  company  to  pay  them  8d. 
weekly,  and  the  poor  persons  were  to  attend 
the  anniversaries  or  ob'ts,  and  he  made  other 
similar  bequests.  The  statute  of  1  Edw.  6,  c. 
1,  afterwards  passed,  and  the  Crown  subse- 
quently, for  valuable  consideration,  by  letters 
patent  granted  to  trustees  of  the  company  a 
rent  of  53*.  4d.  a  year  issuing  out  of  the  lands, 
being  the  annual  rent  lately  payable  in  respect 
of  the  testator's  two  anniversaries  (without 
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mentioning  any  other  rents.)  By  a  subsequent 
statute  of  4  Jac  1,  all  the  lands,  ccc.  men- 
tioned in  the  letters  patent  of  Edward  VI.  were 
secured,  as  against  the  king  and  his  successors, 

,  to  the  companies,  saviug  the  rights  of  any  per- 
son other  than  the  king :  Held,  that  the  be- 
quests to  pray  for  souls  were  superstitious  uu- 
der  the  statute  of  1  Edw.  6,  and  that  under 
the  letters  patent  and  act  of  parliament  the 

.  company  were  entitled  beneficially,  discharged 
of  any  trust.  Attorney  General  v.  The  Fish- 
mongers  Company,  151 

SUPPLEMENTAL  ANSWER. 

A  notice  of  motion  for  liberty  to  file  a  supple- 
mental answer  should  specify  the  new  facts 
intended  to  be  introduced,  and  a  notice  of  mo- 
tion for  liberty  to  file  a  supplemental  answer 
stating  "  certain  facts"  not  regular.  Haslar 
y.  Hollis,  236 

SUPPLEMENTAL  BILL. 

The  priorities  of  incumbrancers  upon  an  estate 
were  declared,  and  a  receiver  appointed  with 
directions  to  keep  down  the  incumbrances  in 
a  suit  to  which  the  first  incumbrancer  was  not 
a  party.  The  first  incumbrancer  filed  a  bill 
against  the  receiver  and  the  several  parties  to 
the  former  suit,  to  •  establish  his  priority,  and 
praying  "  that  if  necessary  the  second  bill 
might  be  taken  as  supplemental  to  th*  first" 
The  plaintiff  in  the  second  suit  moved  for  an 
injunction  to  restrain  the  receiver  from  making 
any  further  payments  to  the  other  incumbran- 
cers :  Held  irregular,  and  that  he  ought  to 
have  applied  in  the  first  suit  for  leave  to  en- 
force his  legal  remedies :  Held  also,  that  the 
court  would  not  on  this  occasion  determine 
whether  this  was  to  be  taken  as  a  supple  men- 
ial bill.      Smith  v.  The  Earl  of  Effingham, 

232 
See  Vendor  and  Purchaser,  2. 

"SURVIVOR,"  CONSTRUED  "  OTH- 
ERS." 
See  Devise,  2. 

SURVIVORSHIP. 
See  Devise,  2. 


TAXATION. 
See  Solicitor  and  Client,  1,  2,  6, 7. 

TENANT  FOR  LIFE  AND  REMAINDER 
MAN. 

A  tenant  for  life  has  no  right  to  open  miues  or 
clay-pits ;  but  wheie  the  author  of  the  settle- 
ment has  previously  worked  them,  the  tenant 
for  life  may  continue. 

Whether  a  tenant  for  life  can  work  mines 
or  clay-pits,  the  working  of  which  had  been 
abandoned  by  the  author  of  the  settlement, 
qu<zre  ?     Finer  v.  Vaughan,  466 

See  Co-Defendants.    Husband  and    Wire,  1. 


Perishable  Property, 
Settled  Account. 


,2,3.    Pleading,  2. 


TENANT  IN  TAIL. 

A  decree  directing  the  owuer  of  a  legal  estate  to 
do  such  acts  as  are  requisite  to  bar  the  estate 
t#il,  but  which  are  incomplete  at  his  death,  is 
not  binding  on  the  succeeding  issue  in  tail. 
Frank  v.  Main waring,  U5 

See  Trust. 

THELLUSSON   ACT. 

Where  a  testator  directs  the  accumulation  of  a 
fund  to  commence  at  a  time  subsequent  to  his 
decease,  the  accumulation  becomes  void  at  the 
expiration  of  twenty-one  years  from  his  de- 
cease, although  at  that  period  there  has  been 
on  the  whole  less  than  twenty-one  yean  of 
.  accumulation. 

A  testator  gave  annuities  to  A.  and  B.  re- 
spectively, charged  on  money  in  the  funds ; 
and  he  directed  that  when  either  died,  the  an- 
nuity should  accumulate  until  the  death  of  the 
survivor.  A.  died  some  time  after  the  testator; 
B.  being  still  living :  Held,  that  the  accumu- 
lation must  cease  at  the  expiration  of  twenty- 
one  years  from  the  testator's  decease,  and  not 
from  tweniy-one  years  from  the  decease  of  A 
Webby.  Webb,  493 

See  Maintenance  and  Advancement. 

TIME  OF  PAYMENT. 

See  Bequest,  3. 

TITLE. 
See  Conditions  of  Sale.      Vendor  and  Pur- 
chaser, 3,  5,  6,  7. 


TRUST. 


1.  A  testator  gave  his  real  and  personal  estate 
to  his  wife  for  life,  and  after  her  decease  u  unto 
aad  amongst  his  three  children,  P.,  E.  and  T., 
and  their  lawful  issue,  in  such  proportions, 
manner  and  form,  and  subject  to  such  charges, 
fee.,  as  his  wife  should  appoint:"  Held,  that 
in  default  of  appointment,  the  children  took 
estates  tail,  and  that  an  appointment  to  a  de- 
ceased child  and  the  heirs  of  her  body  was  in. 
valid.     Martin  v.  Swannell,  249 

2.  When  property  is  purchased  by  a  parent  in 
the  name  of  his  child  it  is  prima  facie  an  ad- 
vancement ;  the  implied  trust  in  favor  of  the 
person  paying  the  money  does  not  in  such  case 
arise.  This  presumption  may,  however,  be 
rebutted  by  evidence,  manifesting  an  intention 
that  the  child  shall  take  as  trustee.  Sidmouth 
v.  Sidmouth,  447 

See  Superstitious  Uses. 

TRUSTEE. 

1.  A.  B.  C.  and  1).  purchased  land  on  a  joint 
speculation ;  and  they  agreed,  in  case  either 
of  them  should  sell  his  share,  to  give  to  the 
others  the  option  of  buying.  A.  and  B.  paid 
the  whole  purchase  money,  and  C.  and  D. 
mortgaged  their  shares  to  A.  and  B.  to  secure 
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their  proportion*.  D.  died,  and  made  A.  C. 
and  W.  executors  and  trustees,  and  gave  them 
power  to  sell  but  no  power  to  make  purchases. 
A  and  B.,who  alone  proved  the  will,  together 
v  ith  W.f  agreed  to  relinquish  to  C.  a  portion 
of  the  estate,  in  consideration  of  C.*s  releasing 
to  them  his  share  in  the  residue,  subject  to  his 
mortgage  debt  thereon.  W.  died,  and  A.  and 
B.  afterwards  completed  the  contract :  Held, 
that  as  there  was  no  power  given  to  the  exe- 
cutors and  trustees  of  D.  to  purchase,  or  to 
render  the  testator's  estate  liable  to  a  portion 
of  C.'s  mortgage,  the  estate  of  D.  was  not  en- 
titled to  participate  in  the  benefit  of  the  pur- 
chase.   Peck  v.  Cordwell,  137 

2.  A  trustee,  who  was  directed  by  the  will  of  the 
testator  to  invest  the  residue  in  consols,  and  to 
accumulate  the  dividends,  invested  it  on  mort- 
gage of  real  estate :  he  was  held  liable  to  make 
good  the  amount  of  stock  which  would  have 
been  purchased  in  consols,  together  with  the 
amount  of  accumulation  which  would  have 
been  produced  by  a  proper  investment  of  the 
dividends  of  such  stock.     Pride  v.   Foots, 

430 

See  Breach  of  Trott,  I,  2.  Charity,  3,  4 
Co-defendants.  Costs,  2,  4,  Executor. 
Grammar  School-  Insolvent.  Laches.  So- 
licitor and  Client,  7.  Vendor  and  Pur- 
chaser, 7. 

TURNPIKE  ACT. 

By  the  general  turnpike  act,  the  trustees  are 
empowered  to  let  the  tolls  by  auction ;  but 
amongst  other  provisions  to  prevent  undue 
preference,  a  minute  glass  is  to  be  turned  thrice 
after  each  bidding :  and  it  is  declared,  that  if 
no  othei  person  bids,  the  last  bidder  is  to  be 
the  farmer  or  renter.  Trustees  under  this  act 
put  up  tolls  subject  to  other  conditions,  one  of 
which  was,  that  unless  there  should  be  three 
biddings  there  should  be  no  letting,  unless  the 
trustees  thought  proper  to  take  less  than  three 
biddings,  and  that  the  trustee*  should  have  a 
reserved  bidding.  There  was  one  bidding 
only,  which  was  made  by  the  plaintiff,  where- 
upon the  trustee*  declared,  that  if  there  was 
no  advance  they  should  be  obliged  to  make  a 
reserved  bidding.  The  minute  glass  was 
turned  thrice,  and  there  was  no  further  bidding. 
The  plaintiff  insisted,  that  under  the  express 
terms  of  the  act  he  was  the  purchaser,  and  he 
filed  bis  bill  for  a  specific  performance  :  Held, 
that  he  was  not  entitled  to  relief,  and  the  bill 
was  dismissed,  but  without  costs.  Levy  v. 
Pender grae*,  415 


U 

UNCERTAINTY. 
See  Bequest,  5.    Charity,  6. 

UNDERTAKING. 
See  General  Orders,  1. 

UNDUE  INFLUENCE. 
See  Solicitor  and  Client,  3. 

I 


VENDOR  AND  PURCHASER. 

1.  A.  B,  an  attorney,  representing  himself  to  be 
authorized  by  the  owners,  entered  into  an 
agreement  on  their  behalf,  to  sell  a  house  to 
the  plaintiff,  and  received  a  deposit.  The 
plaintiff  filed  a  bill  against  the  owners  and  A. 
B.  praying  a  specific  performance,  and  in  the 
alternative,  that  if  the  agreement  could  not  be 
enforced  against  the  owners,  then  that  A.  B. 
might  repay  the  deposit  and  the  costs  incurred 
by  the  plaintiff  and  of  the  suit.  It  appeared 
at  the  hearing  that  A.  B  had  no  authority  to 
sell :  Held,  that  the  remedy  of  the  plaintiff 
against  A.  B.  being  altogether  at  law  could 
not  be  had  in  this  suit,  and  the  bill  was  dis- 
missed with  costs.     Sainsbury  v.  Jones,     462 

2.  Remedy  by  supplemental  bill,  after  a  decree 
for  specific  performance,  for  the  damages  oc- 
casioned to  the  plaintiff  by  the  abstraction  by 
the  defendant,  pendente  lite,  of  part  of  the  sub- 
ject matter  of  the  suit.     Nelson  v.  Bridges, 

239 

3.  A  purchaser  under  the  court  will  not  be  al- 
lowed to  take  possession  "  without  prejudice 
to  objections  to  the  title,"  even  upon  payment 
of  his  purchase  money  into  court.  Hutton  v. 
Mansetl,  260 

4.  The  certificate  of  a  stockbroker,  of  a  fund 
standing  in  the  bank,  held  insufficient  evidence 
of  that  fact  as  between  vendor  and  purchaser. 
Hobson  v.  Bell,  17 

5.  An  estate  was  settled  to  the  husband  and  wife 
successively  for  life,  with  remainder  to  their 
children  as  they  should  appoint,  and  in  default 
of  appointment  between  such  children.  The 
husband  and  wife  encumbered  their  life  inte- 
rests, and  in  August  the  husband  and  wife, 
having  seven  children,  appointed  the  whole 
estate  to  the  eldest  daughter ;  in  October  of 
the  same  year  the  hurband,  wife  and  daughter 
mortgaged  the  property  for  80002.  The  mort- 
gagee, under  the  power  of  sale  in  the  mort- 
gage deed,  sold  the  property  to  the  plaintiff; 
and  after  the  title  had  been  approved  of,  one 
of  the  younger  children  gave  notice  to  the 
plaintiff  not  to  complete,  and  that  the  appoint- 
ment was  a  fraud  on  the  marriage  settlement* 
and  also  cautioning  the  purchaser  not  to  pay 
the  purchase  money;  he  did  not,  however, 
follow  up  the  notice  by  any  proceeding:  Held, 
that  notwithstanding  this,  a  good  title  was 
shown,  and  that  the  purchaser  must  complete. 
Green  ▼.  Pulsford,  70 

6.  Where  time  is  not  of  the  essence  of  the  con- 
tract, and  there  is  unnecessary  delay  by  one 
of  the  parties  in  completing,  the  other  has  a 
right,  by  notice,  to  limit  the  time  for  complet- 
ing the  contract,  and  upon  default  to  abandon 
the  contract. 

A  bill  was  filed  by  a  vendor  for  the  specific 
performance  of  a  contract :  the  purchaser  in- 
sisted that  the  contract  had  been  abandoned  ; 
failing  in  this  defence,  he  was  ordered  to  pay 
the  costs  of  suit  up  to  the  hearing,  and  the  usual 
reference  was  made  as  to  title.  Taylor  v. 
Brown,  180 

7.  On  a  purchase  from  a  mortgagee,  of  a  fund 


INDEX; 


625 


standing  in  the  name  of  trustees,  it  is  not  an 
essential  blot  on  the  title,  that  notice  of  the  in- 
cumbrance was  not  given  to  the  trustees,  if  it 
can  be  shown  that  no  subsequent  incumbran- 
cer has  given  notice. 

Whether  the  title  to  a  trust  fund  is  bad, 
where,  in  consequence  of  the  death  of  trustees, 
information  cannot  be  obtained  from  them  of 
the  incumbrances  of  which  they  had  received 
notice?.  Qu<tre.    Hobson  v.  Bell,  17 

See  Conditions  op  Sale.     Power  of  Sale. 
Specific  Performance. 

VESTED  INTEREST. 
See  Remoteness,  1,  2. 

VOLUNTARY  SETTLEMENT. 

A  partp  largely  indebted  made  a  voluntary  set- 
tlement, and  became  insolvent  within  three 
years :  Held  sufficient  to  avoid  the  settlement 
under  the  13  Eliz.  c.  5  ;  and  held  also,  that  in 
order  to  Bet  it  aside  it  was  not  necessary  to 
prove  that  the  settlor  was  in  a  state  amount- 
ing to  insolvency.  Townsend  v.  Westacott, 
*  340 

See  Pleading,  1. 


W 

WILL. 

See  Bequest,  passim.  Cumulative  Legacy, 
1, 2.  Devise.  Dying  without  Issue.  Ex- 
trinsic Evidence.  Legal  Representatives. 
Lawful  Issue.  Maintenance  and  Advance- 
ment. Perishable  Property,  2.  Remote- 
ness, 1,  2.    Specific  Legacy,  1,  2. 

WRIT  OF  EXECUTION. 

It  is  irregular  to  serve  a  writ  of  execution,  com- 
manding payment  of  money,  after  the  expira- 
tion of  the  time  appointed  for  payment  in  the 
order  upon  which  the  writ  is  founded.  Duffield 
v.  Elwes,  269 


WAIVER. 

See  Acquiescence.    Impertinence. 


WITNESS. 
See  Evidence,  passim. 
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